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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice. 

Hon. LE BARON B. COLT, Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judge. 

Hon. NATHAN WEBB, District JuUge, Maine. 

Hon. EDGAR ALDRICH, District Judge, New Hampslilre. 

Hon. THOMAS L. NELSON, District Judge, Massachusetts. 

Hon. GEORGE M. CARPBNTER, District Judge, Rhode Island.» 

Hon. ARTHUR L. BIIOWN, District Judge, Rliode Island.» 

SECOND CIRCUIT. 

Hon. RUFUS W. PBCKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. B. HENRY LAOOMBE, Circuit Judge. 

Hon. NATHANIBL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut 

Hon. ALFRED C. OOXE, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BBNEDICT, District Judge, E. D. New York.3 

Hon. ASA W. TENNEY, District Judge, B. D. New York.* 

Hon. HOYT H. WHBELER, District Judge, Vermont. 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MARCUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. LEONARD B. WALES, District Judge, Delaware.i 

Hon. EDWARD G. BRADFORD, District Judge, Delaware.» 

Hon. EDWwi-RD T. GREBN, District Judge, New Jersey. ^ 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey.» 

Hon. WILLIAM BUTLER, District Judge, B. D. Pennsylvania. 

Hon. JOSEPH BUFEINGTON, District Judge, W. D. Pennsylvania. 

' Deceased. « Con flrmed July 8, 1897. 

'Conflrmed Deoember 15, 1898. «Confirmed May 11, 1897. 

•Eesii^ned. ' Deceased October 10, 1896. 
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FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice. 

Hon. NATHAN GOFF, Circuit Judge. 

Upn. CHARLES H. SIMONTON, Circuit Judge. 

Hok THOMAS J. MORRIS, District Judge, Mai-j'land. 

Hon. AUGtrSTUS S. SEYMOUR, District Judge, B. D. Nortli Carolina.i 

Hon. THOMAS B. PURNELL, District Judge, E. D. Nortli Carolina.2 

Hon. ROBERT P. DICK, District Judge, W. D. North Carolina. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. aud W. D. Soutli Carolina. 

Hon. ROBERT W. HUGHES, District Judge, E. D. Virginia. 

Hon. JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J. JACKSON, District Judge, West Virginia. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. PARDBE, Circuit Judge. 

Hon. A. P. McOORMICK, Circuit Judge. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama, 

Hon. HABRï T. ÏOULMIN, District Judge, S. D. Alabama. 

Hon. CHARLES SWAYNE, District Judge, N. D. Plorida, 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. 

Hon. EMORY SPEEK, District Judge, S. D. Georgia. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana. 

Hon. HENRY O. NILES, District Judge, N. and S. D. Mississippi. 

Hon. DAVID E. BRYANT, District .ludge, E. D. Texas. 

Hon. JOHN B. RECTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIAM H. TAPT, Circuit Judge. 

Hon. HOliACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BAIIR, District Judge, Kentucliy, 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan. 

Hon. HENRY F. SEVERENS, District Judge, W. D. Miclilgan. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Olilo. 

Hon. GEORGE R. SAGE, District Judge, S. D. Oliio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee. 

Hon. ELI S. HAMMOND, District Judge. W. D. Tennessee. 

'Deceased. 'Confirmed May 5, 1897. 
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SEVENTH CIRCUIT. 

Hon. HENRY B. BROWN, Circuit Justice, 

Uon. WILLIAM A. WOODS, Circuit Judge. 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hon. JOHN W. SHOWALÏER, Circuit Judge. 

Uon. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

Hou. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsln. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsm. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREWER, Circuit Justice. 

Hon. HENRY C. CALDWELL, Circuit Judge. 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge, 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansas. 

Hon. ISAAC C. PARKER, District Judge, W. D. Arkansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.2 

Uon. MOSES HALLBTT, District Judge, Colorado. 

Uon. OLIVER P. SHIRAS, District udge, N. D. towa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. .owa. 

Hon. CASSIUS G. POSTER, District Judge, Kausas. 

Hon. KENSSEIAEB R. NELSON, District Judge, Minnesota.» 

Hon. WM. LOCHHEN, District Judge, Minnesota.* 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri. 

Hon. JOHN F. PHILIPS, District Judgo. W. D. Missouri. 

Hon. ELMER S. DUNDY, District Judge, Nebraska.s 

Hon. WILLIAM D. McHUGII, District .ludge, Nebraska.» 

Hon. W. H. MTJNGER, District Judge, Nebraska. 

Hon. ALFRED D. THOMAS, District .'udge, North Dakota. t 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. EDGEKTON, District Judge, South Dakota.» 

Hon. JOHN B. CARLAND, District Judge, Soutli Dakota.i» 

Hon. JOHN A. MARSHALL, District Judge, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming. 

'Deceased November 17, IS96. "Resigned. 

*Commissioned December 15, 1896. 'Deceased August 8, 1S98. 

'Resigned May 16, 1896. 'Commissioned August 31, 1898. Confirmed 

*Coinmissioned May 18, 1896. Cou- February 18, 189". 

firmed same date. •Deceased August 9, 1896. 

'Deceased OctoberSS, 1896. "Commissioned Deceniber 15, 1893. 
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NINTH CIRCUIT. 

Hon. STEPHBN J. FIBLD, Circuit Justice. 

Hon. JOSEPH McKENNA, Circuit Judge.i 

Hon. WM. W. MORROW, Circuit Judge.2 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINE M. ROSS, Circuit Judge. 

Hon. JOHN J. DE HA YEN, District Judge, N. D. Californla.» 

Hon. OLIN WELLBORN, District Judge, S. D. Californla. 

Hon. HIRAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon. 

Hon. JAMES H. BEATTY, District Judge, Idaho. 

Hon. ARTHUR K. DELANEY, District Judge, Alaska.* 

Hon. CHARLES S. JOHNSON, District Judge, Alaslia.» 

'Resigned. *RemoTed. 

» Commisaioned May 20, 1897. •Commissioned July 28, 1897. 

• Ciommiasioned June 8, 1897. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CENTRAL TRUST CO. OF NEW YORK v. CITIZENS' ST. RY. CO. OF IN- 

DIANAPOLIS et al. 

(Circuit Court, D. Indlana. July 22, 1897.) 

No. 9,448. 

1. Pbderai, Courts— S01T against Statb Ofpicer. 

This Is not a suit agàlnst the state of Indlana, wîttita the meanlng ot 
the eleventh amendment td tbe national constitution. 

S. Same— Statb Dhcisions. 

Wliere tlie controversy coneems a contract, and thie meanlng of the con- 
tract dépends on the construction of a sta'te statute or a provision O'f a 
State constitution, a décision on the meanlng of said statut» or constltutlonal 
provision by the highest court of a state, made after the contract was en- 
tered Into, and rlghts had vested thereunder, Is not eonclusive upon a litl: 
gant in a fédéral court. The iltigant in such case Is entitled to the Inde- 
pendent judgment of the national tribunal. 

B. Same. 

If the controversy in a fédéral court involve a fédéral question,— and ail 
the more if It Involve both a contract rlght, as above mentioned, and also a 
fédéral question,— then that court must décide for itself, treating a state 
décision with due considération, but not as foreclosing independent judgment. 

4. CoNSTiTUTioNAL Law — Validity ov Spbcial Statutes. 

The défendant raiiway company was Incorporated under the act of 18G1, 
that belng a gênerai law for the incorporation of street-rallroad companles. 
By section 9 the power to flx the fare over Its Unes is glven to the dl- 
rectors. By section 12 it could use the streets only on terms prescribed by 
the City. By section 11 the power la the législature to atnend the act is 
reserved. The défendant raiiway company built and operated Its Unes on 
an agreement with the clty that the fare for each passenger could be flve 
cents. The act of 1897 professes to amend section 9 of the act of 1861. 
It provides that in clties which had a population of 100,000 or more, by 
the census of 1890, the fare could not be more than three cents; also, that 
the passenger must be transferred from one Une to another without ad- 
ditional charge; also, a severe and ralnous code of penaltles and forfei- 
tures. Held that, under the constitution of Indlana, any law for the forma- 
tion of corporations for business and profit must be gênerai,— that la, 
uniform in opération under like conditions whenever and wherever they 
exist, throughout the state; that the act of 1897 could never, under any 
clrcumstances, become operative elsewhere than lu Indianapolis; that. If 
the act of 1897 be valid, then the entire law for the Incorporation of Street 
82 F.— 1 
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railroads wouM cease to be gênerai and of unlfonn opération under similar 
conditions throughout the state, and become local as applied to Indianapo- 
Us, and local, also, as applied to portions of the state other than Indianapo- 
lis,— wberefore the act of 1897 Is unconstitutional and vold. 

6. Samb— Laws Impaihing Obligattok op Chartbr Contracts. 

Tlie fédéral constitution provides that no state shall pass any law whicli 
Impairs the obligation of a contract. The act of 1S61, belng the charter of 
défendant railway company, is a contract binding on ttie state of In- 
diana. The power to fis Its rate of fare is expressly given to the railway 
company, subject to the condition in section 12 and thâ réservation as to 
amendment in section 11. The réservation covers no amendment which, 
If upheld, would make the incorporation act local or spécial. The act of 
1897 would bea breach pf the charter agreement, and this in violation of 
the fédéral constitution. 

6. Same— Pouce Poweb.- 

Tlie police power of Indiana on the subject of rates Is not to be applied 
as against a charter agreement wlth that state whlch covers the matter 
of rates. 

On a former hearing, a preliminary injunction was granted. A 
statement of the case is found in the opinion then delivered. 80 
Fed. 218. 

The défendant the clty of IndlanapoUs now demurs to the blll, and also 
moves to dissolve the injunction. It appears that, after the hearing on the 
motion for preliminary injunction, the clty of Indianapolls brought suit In one 
of the state courts against one Navin, to recover a penalty, under an ordlnance 
of the clty, for aUeged miseonduct of Navln In boardlng a street car, and re- 
fusing to pay the fare demanded, namely, flye cents. Thls alleged offense by 
Navln was aftpj: the hearing on the motion for the Injunction, but before the 
Injunction had been granted. Navln pleaded the act of 1897, called in question 
by the complainant hère. In justification, The cause went by appeal to the 
suprême court of Indiana, and that court, on the llth of June, rendered a dn- 
clslon holding the enactment of 1897 valld. 47 N. E. 525. Motion to dissolve 
Is made on the strength of that décision. Complainant on its part moves for 
leave to amend the bill by making défendants thereto certain persons who 
hâve brought actions In the state courts for penalties pursuant to sald act of 
1897. 

Butler, Notman, Joline & Mynderse, Benjamin Harrison, Miller & 
Elam, and P. Winter, for complainant. 

William A. Ketcham, James B. Cuptis, John W. Kern, and Joseph 
E. Bell, for défendants. 

SHOWALTEB, Circuit Judge (after stating the facts as above): 
It is again urged that this suit cannot be maintained against Prose- 
cuting Attorney Wiltsie, because he represents the state of Indiana. 
If the enactraent hère in question be valid, then Mr. Wiltsie doea 
represent the' state; not the state as a proprietor, however, but the 
state as a govemmental agency. If the enactment be invalid, then he 
does not represent anything. On the latter hypothesis, he, or any 
successor to him in oÊ3ce, in attempting to enforce the penalties in the 
enactment of 1897, would be merely a wrongdoer. The theory of the 
bill is that that statute is unconstitutional and void. If complainant 
be mistaken on this one proposition, then the bill cannot be sustained 
as to any défendant. I get the impression from the argument and 
citations made that a "suit in law or equity" against a state, within 
the sensé of the elerenth amendment to the constitution of the United 
States, is a suit affecting in some manner a property right of the 
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state, as a municipal coi"poration. But the discussion on this point 
seems to me aside from the case at bar. If, as said, tiie enactment 
of 1897 be invalid, then Mr. Wiltsie does not bere represent the state; 
if it be valid, he does. But, on the latter hypothesis, the entire suit 
must be disposed of before any question spécial to Mr. Wiltsie can 
arise. The validity of the amendment, I take it, this court must pass 
upon. What the rule of décision shall be, — whether the opinion of 
the state court shall be deemed final, or whether this court is charged 
with the responsibility of investigating the question independently, — 
on any view of that matter the validity of the amendment, so far as 
concerns this litigation, and apart from any subséquent review by the 
fédéral court of appeals or fédéral suprême court, dépends upon the 
pronouncement of this court. For thèse reasons, I doubt if the dis- 
cussion concerning the force of the eleventh amendment be pertinent. 
In Eeagan v. Trust Oo., 154 U. S. 362, 14 Sup. Ct 1047, the lég- 
islature of Texas had, on April 3, 1891, passed an act establishing 
a board of three commissioners, with authority to fix rates on rail- 
roads in that state. Section 6 of the act provided that, if any rail- 
road Company "or other party at interest" be dissatisfied with a rate 
as fixed by the board, such "dissatisfied company or party" could com- 
mence a proceeding in a court of compétent jurisdiction in Travis 
county, Tex., against the board, and thus détermine the question of 
reasonableness in such rate; and, from the décision there made, either 
party could "appeal to the appellate court having jurisdiction of said 
cause." By section 5 of the same law it was provided, in substance, 
that the railroad company must carry for the rate fixed by the board, 
and that such rate be "conclusive and deemed ♦ • • reasonable 
* * * until finally found otherwise, in" the direct action provided 
for in section 6. By section 14 of th.e same act, if any railroad com- 
pany, its agent or ofiacer, charged more than the rate fixed by the 
board, said "company and its said agent and offlcer" should "forfeit 
and pay to the state of Texas a sum not less than $100, nor more than 
|5,000." Section 15 defined "unjust discrimination," and fixed a pen- 
alty of not less than $500, nor more than $5,000, upon any railroad 
company violating any provision of that section. Other penalties 
were provided recoverable by "the person injured." By section 19 it 
was made the duty of the attorney gênerai of the state to prosecute 
suits in the name of the state for ail penalties except those recoverable 
by individuals. It will now be noticed that, by force of sections 5 
and 14, a railroad company, unless it chose to accept the rates fl:xed 
by the board, — rates which had not yet been found reasonable by any 
judicial authority, and which might be in fact unreasonable, — would 
be subject to prosecutions at the suit of the state, instituted by the 
attorney gênerai. On April 30, 1892, the Farmers' Loan & Trust 
Company, a New York corporation, being mortgagee of the railroad 
property of the International & Great Northwestern Bailroad Com- 
pany, a company organized under the law of Texas, and having and 
operating its road entirely within the limits of that state, exhibited 
its bill in the circuit court of the United States for the Western dis- 
trict of Texas, making said railroad company, the three members of 
the board, and the attorney gênerai parties défendant. Upon the 
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showing of this bill that the rates fixed by the board were in fact un- 
reasonable, the court issued its writ, enjoining the company from 
adopting such rate, the attomey gênerai from instituting or prosecut- 
ing any suit to collect any penalty by reason of the failure of the Com- 
pany to adopt such rate, and the members of the board from any such 
action by them as would hâve been appropriate in aid of prosecutions 
by the attorney gênerai had sections 5 and 14 been valid. This in- 
junction was sustained by the suprême court of the United States. 
One contention before that court was that, by force of the eleventh 
amendment, the suit could not go against the attorney gênerai, since 
in the enjoined prosecutions the state would be plaintiff, and the at- 
torney gênerai was the state oflficer and représentative in that behalf. 
Mr. Justice Brewer, who delivered the opinion of the suprême court 
of the United States, reviewed the arguments and citations, and held 
that the suit was not against the state, within the meaning of the 
eleventh amendment. If section 5 had been valid for any purpose, 
or if section 14 had been vaJid according to its terms, — that is, as ap- 
plied to any refusai of the company where the rate had not previously 
been judicially found reasonable as provided in section 6, and was in 
fact unreasonable, — then the attorney gênerai, in the inhibited prose- 
cutions, would certainly hâve represented the state. As the case 
stood, and assuming the invalidity of said sections, he represented 
nothing. His prosecutions would simply hâve been gross wrongs, 
under color of void législative enactments. The opinion last cited 
was delivered in May, 1894. The position of Mr. Wiltsie hère is the 
same as that of the attorney gênerai in the Eeagan Case. If the at- 
torney gênerai had not been speciôcally named as the offlcer to carry 
on the prosecutions under the Texas statute, that duty would hâve 
devolved upon some prosecuting attorney in Texas, and such offlcer, 
in place of the attorney gênerai, would hâve been the défendant. I 
cannot hold that this suit, as against Mr. Wiltsie, is inhibited by the 
eleventh amendment, without disregarding the law as laid down by 
the suprême court of the United States. If, in the Reagan Case, sec- 
tions 5 and 14 had been deemed valid, the injunction could not hâve 
issued or been sustained. Hère the injunction is the purpose of the 
bill. If, as said, the enactment of 1897 be valid, the case fails, and the 
bill must be dismissed as to ail défendants. If that enactment be in- 
valid, Mr. Wiltsie, so far as the threatened prosecutions are concerned, 
does not represent the state in any capacity whatever. So much as 
preliminary to the matters which arise more particularly on this hear- 
ing. 

When a fédéral question is involved, the décision of the highest 
court of the state is not flnal, but is reviewable by the suprême court 
of the United States. To this extent, at least, the judicial power of 
a state is subordinate to that of the United States. But there is no 
relation of subordination on the part of any fédéral court to any state 
court. In certain cases the fédéral courts, of their own motion, foUow 
the décision of the state court, as determi native of the rights of a liti- 
gant. In Forsyth v. City of Hammond, decided April 19, 1897, by 
the suprême court of the United States (17 Sup. Gt. 665), it. was ruled 
that a late décision of the suprême court of Indiana on the validity 
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of proceedings under Indiana statutes enlarging the boundaries of 
the city of Hammond was law for the parties, especially in view of the 
circumstance that Mrs. Forsyth herself had taken the api)eal which re- 
sulted in that décision, and in view of the further circumstance that the 
State décision was upon essentially the speciflc controyersy afterwards, 
in another f orm, made the subject of litigation in the cause before the 
suprême court of the United States. But where the controversy con- 
cerns a contract, and the meaning of the contract dépends on the con- 
struction of a State statute or a provision of a state constitution, a dé- 
cision on the meaning of said statute or constitutional provision by 
the highest court of a state, made after the contract was entered into, 
and rights had vested théreunder, is not conclusive upon a litigant in 
a fédéral court. The litigant in such a case is entitled to the indé- 
pendant judgment of the national tribunal. 

Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, for instance, 
involved the construction of a contract between the défendant, a 
citizen of New York, and a Missouri corporation. The former had 
received certain shares of stock from the latter. Whether this stock 
was owned absolutely, or held as security for another obligation, 
was the question. The sensé of the contract depended on the con- 
struction of a statute of Missouri. After the making of the con- 
tract, but before the décision in the suprême court of the United 
States, the suprême court of Missouri ruled, in another controversy 
between the same parties upon the same question, that, within the 
sensé of the statute, the stock was owned, and not pledged. Hav- 
ing this décision before it, the suprême court of the United States 
made a contrary ruling, and this in a case where there was no féd- 
éral question, but only diverse citizenship. If the Missouri décision 
had been prier to the contract, the fédéral tribunal would doubtless 
hâve said that the contract was made on the meaning of the statute 
as declared in the state décision, and that construction of the stat- 
ute would doubtless hâve been followed, as of course. The Mis- 
souri statute, be it noticed, was in a sensé part of the contract; 
that is, the court could not tell what the contract meant when the 
parties made it, without construing the statute. For a full and clear 
discussion of the subject and the cases in point, see the opinion of 
Lurton, Circuit Judge, in Louisville Trust Co. v. City of Cincinnati, 
22 C. C. A. 334, 76 Fed. 296. If the controversy in a fédéral court 
involve a fédéral question, — and ail the more if it involve both a 
contract right, as above explained, and also a fédéral question, — 
then, of course, that court must décide for itself, treating a state 
décision with due considération, but not as foreclosing independent 
judgment. Whether the décision in the Navin Case, 47 N. E. 525, 
be conclusive upon the litigants hère depeads on the nature of the 
présent controversy, in view of the rules above adverted to. 

In the Dartmouth Collège Case, 4 Wheat. 519, it was ruled that 
the charter of a private corporation is a contract between the cor- 
porate body and the state, and that an act of the législature chan- 
ging the charter in any respect material to the rights of the corpo- 
ration is a violation of that provision of the national constitution 
which inhibits a state from making a law impairing the obligation 
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of a contract The action was trover, and the parties were citizens 
of New Hanïpsllire. The appeal went to the suprême court of the 
United States, by reason of the fédéral question. The case was de- 
cided in 1819. This doctrine is still the law, and it applies to the 
charter of a railroad company. Take, for instance, Eailroad Co. v. 
Smith, 128 U. S. 174, 9 Sup. Ct. 47. There the state of Georgia had 
granted a charter to a railroad company, and the contention was 
that, within the sensé of this charter, the company was authorized 
or given the right to charge for carriage of freight as much as 50 
cents per hundredweight, or 10 cents per cubic foot, for each hun- 
dred miles. The législature of Greorgia had passed a law creating 
a board, with authority to fix rates for common carriers. That 
board had prescribed rates much less than the 50 cents or the 10 
cents mentioned above. The suprême court of the United States 
ruled that the railroad charter was a contract which the subséquent 
act could not alter; that if the charter provision, upon fair con- 
struction, had the meaning contended for, then the subséquent enact- 
ment could hâve no application as against it; but, upon examina- 
tion of the words of the charter, they were held, when applied to the 
case before the court, not to hâve the meaning contended for. The 
doctrine of the Dartmouth Collège Case applies also to a railroad 
corporation organized under a gênerai incorporation law. See, for 
instance, Railroad Co. v. lowa, 94 U. S, 155. In such a case the 
sections of the gênerai incorporation law constitute a contract be- 
tween the state and any corporation organized thereunder. If in 
a charter it be provided that the corporation may charge rates up 
to or within a specifled limit, or that the directors may, subject to 
certain limitations, themselves âx the rates in their discrétion, such 
provision cannot be annulled or changed by the législature unless 
power in that behalf be reserved as part of the charter agreement, 
and subséquent action by the législature must be referred to and be 
within the réservation. 
In Reagan v. Trust Co., supra, Mr. Justice Brewer says: 

"If the charter had In terms granted to the corporation power to charge 
and coUect a deflnite sum per mile for transportation of persons or property, 
It would not be doubted that that express stipulation formed part of the ob- 
ligation of the state, whlch It could not repudiate." 

In the case at bar it was provided in section 9 of the act of 1861, 
under which the défendant company was organized, that the di- 
rectors should hâve the power to flx the fare on its street railroad; 
by section 12, that the corporation could not build tracks or oper- 
ate cars on the streets at ail except under conditions which the 
city would flrst agrée to; and, by section 11, that "this act may be 
amended or repealed at the discrétion of the législature." The city 
agreed that the fare charged by the company might be as much as 
âve cents. Subject to this, the right to flx the fare was vested in 
the corporation, and this right cannot be modiiied otherwise than 
as provided in the charter contract, namely, by amendment of the 
act according to the terms of section 11, when read in the light of 
those restrictions in the Indiana constitution bearing upon the mat- 
ter of amendment to that act. There is no gênerai authority in the 
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legîslafoi'è under which the corporate power on the matter^ ttf fares ' 
càn be cbanged in contravention of the charter contract. Whatever 
thé législature may do must be within the sensé of section 11 of ' 
the act of 1861, that sectioû being itself a teiin in the charter con- 
tract. 2 Mor. Priv. Corp. §§ 1106, 1095. 

A railroad corporation chartered, for instance, by some other 
state, might own or operate a railroad in Indiana. Such a company 
would hâve no charter contract with the state of Indiana. The state 
might provide by law for a board authorized to fix rates, and such 
rates, if reasonable, might be rates for such foreign company, and 
regulate its charges in Indiana. Such a law would be within the 
power of the législature. But the enactment Of 1897, hère in ques- 
tion, cannot be referred to any such untrammeled power in the leg 
islature, since the charter agreement between the state and the de- 
fendant tailway company covers the subject of rates. The grant 
by section 9 of the act of 1861 cannot be taken back, evaded, or 
annulled in any way other' than that stipulated, namely, by a law 
which shall be an amendment to the act of 1861 ; and valid législa- 
tive interférence must fall within the scope of section 11 of the act 
last mentioned, that being part of the agreement. The state and 
the corporation hâve agreed that, within the restrictions iffiposed by 
the constitution of Indiana on the législative function touching any 
law for the formation of business corporations, the législature toây 
amend the act of 1861 ; and the question is whether or n<)t the act 
of 1897 is, in vIew of said' restrictions, compétent, as an améndriient 
to the act of 1861. 

Theaé distinctions are mâde hère because, as will presently ap- 
pear, the suprême court of Indiana rules in the Navin Oase that the 
enactment of 1897 is solely by virtue of the général power of the 
state to legislate on rates. In this way that court clears the sub- 
ject of constitutional objections. The défendant railway company 
is treated as though it had no chartei* agreement with the state of 
Indiana, — as though its charter had been granted, for instance, by 
Ohio or Illinois. The police power of Indiana on railroad tarififs is 
thought of as authority which is in itself unquestionable and all- 
sufQcient for the enactment of 1897. Considered merely as refer- 
able to the police power, want of uniformity in opération, it seems 
to me, might be a valid objection to said enactment. But that ques- 
tion need not be discussed. I think it may be said as a gênerai prop- 
osition that no enactment which would be invalid as an exercise of 
the police power could be valid as an amendment to the act of 1861 ; 
but, on the other hand, an enactment proposed as an amendment 
to the act of 1861 might be unobjectionable as a police law, and 
yet not be an amendment within the constitutional restrictions 
which concem a law like that of 1861. To hold such an enactment 
valid would sanction a breach of the charter agreement. Under a 
police law, the rates must be reasonable; but, where there is a 
charter agreement as to rates, that agreement controls. In Eailroad 
Co. Y. Smith, supra, though the rates fixed by the board might 
hâve been reasonable, yet if the court had found that the charter 
gave the corporatioû power to charge, if it saw fit, 50 cents per hun- 
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dredweight, or 10 cents per cubîc foot, for each hundred miles, such 
could hâve been the rates, whether reasonable or unreasonable. I 
may add that a law for the purpose of securing and enforcing fair 
and reasonable charges by common carriers is not to be classed with 
those laws maliing for the public health and public morals, the 
power to enact which cannot be contracted away or parted with by 
the state. 

It being now understood that the words of section 11 of the act 
of 1861, "This act may be amended * * * at the discrétion of 
the législature," constitute, in connection with sections 9 and 12, 
an agreement binding upon the state of Indiana, what the sensé of 
this agreement is — whether the enactment of 1897 is an amendment 
to "this act" — can be determined only by référence to certain pro- 
visions in the Indiana constitution bearing upon the question. As 
the suprême court of the United States, in Burgess v. Seligman, su- 
pra, was obliged to construe the statute of Missouri in order to flnd 
the meaning of the contract between Seligman and the corporation, 
so hère the meaning of the contract between the state and the cor- 
poration cannot be known without a construction of said constitu- 
tional provision. If, in the light of constitutional restrictions on 
the législative f un ction touching any law for the formation of cor- 
porations, the act of 1897 be not compétent as an amendment to 
the act of 1861, then, and in breach of the national constitution, the 
act of 1897 would impair the obligation of the charter agreement, 
as expressed in sections 9, 11, and 12, and should be held void. I 
take it as clear that no enactment can be compétent as an amend- 
ment to the act of 1861 which, when read in connection with what 
would be leftof said aet, would make the whole an unconstitutional 
statute. If the enactment of 1897 be valid, then the law for the 
formation of street-railroad corporations in Indiana, as now extant, 
provides that in the one city which had a population of 100,000 in 
1890, namely, Indianapolis, such a corporation cEinnot charge more 
than three cents for each passenger, no matter what its contract 
with the city may be, and musttransfer passengers from one of its 
lines to another without extra charge, and this under a spécial code 
of penalties, involving the forfeiture of its street franchises and 
divers criminal prosecutions; while in any other city, regardless of 
population, now or hereafter, the rate agreed on with such city 
may be chargea, the matter of transfers being there left to the Com- 
pany subject to agreement with the city, and the pénal code applica- 
ble in the one city identifled by the law can hâve no force. It seems 
to me that, as to the one city identifled in the act, the law, on the 
hypothesis now under view, would be spécial and local, since it 
could never apply to street-railroad business by corporations organ- 
ized under the act of 1861 in any other part of the state; and as 
to that portion of the state, other than the one city, it would be 
spécial and local, since it could not apply to the one city. 

Section 22 of article 4 of the constitution of Indiana reada: "The 
gênerai assembly shall not pass local or spécial laws in any of the 
following enumerated cases, that is to say, regulating the jurisdic- 
tion and duties of justices of the peace and of constables; for the 



CENTRAL TRUST CO.. V. CITIZENS' ST. BY. CO. • 

punishment of crimes and misdemeanors," and so forth, enumerat- 
ing 15 additional subjects. Section 23, following in the same ar- 
ticle, reads: "In ail the cases enumerated in the preceding section, 
and in ail other cases where a gênerai law can be made applicable, 
ail laws shall be gênerai, and of uniform opération throughout the 
State." Section 13 of article 11 reads: "Corporations, other than 
banking, shall not be created by spécial act, but may be formed 
under gênerai laws." From the language of sections 22 and 23, 
when read together, it will appear that a "local or spécial" law is 
any law which is not "gênerai"; that is to say, "of uniform opér- 
ation," as applied to similar conditions, "throughout the state." 
Assuming the validity of the enactment of 1897, then the law of 
which that enactment forms a part is "local or spécial," since it is 
not "gênerai and of uniform opération throughout the state." The 
people of Indiana said in their constitution that, "where a gênerai 
law can be made applicable, ail laws shall be gênerai and of uni- 
form opération throughout the state" ; also, that "corporations, other 
than banking, * * ♦ may be formed under gênerai laws," — in 
other words, that a gênerai law can be made applicable when the 
formation of business corporations is the subject-matter of législation. 
Thèse propositions, when read together, express the meaning that any 
law for the formation of corporations must be gênerai ; that is to say, 
of uniform opération under like conditions throughout the state. Tne 
question whether or not a gênerai law can be made applicable to the 
matter of corporate organization for enterprises of business and profit 
is thus fcreclosed in the coûstitutiùn itself. Upon this question no 
discrétion or power of deciding is vested either in the législature or 
the courts of the state. A law for the formation of street-railroad 
corporations must be gênerai, — ^that is to say, of uniform opération, 
under similar conditions, throughout the state; otherwise, it is void. 
If the enactment of 1897 be held A'alid, then as an amendment it dis- 
places a portion of the act of 1861 and becomes itself part of that 
law. The efEect would be to make the entire law for the formation of 
street-railroad corporations local and spécial. Therefore thé enact- 
ment of 1897 is unconstitutional and void. 

As to any law on any one of the 17 subjects mentioned in section 22 
of article 4 of the constitution, and as to any law for the formation of 
corporations for business and profit, the question whether such law 
may be local or spécial, or must be gênerai, as thèse terms hâve aJ- 
ready been explained, is settled in the constitution itself. Such law 
must be gênerai, meaning of uniform application to similar condi- 
tions whenever they arise, and wherever they exist, in the state. A 
law upon any other subject may be spécial or local, provided a gênerai 
law cannot be made applicable to such subject. Concerning this last 
proposition, the suprême court of Indiana long ago ruled that the 
question whether a gênerai law could be made applicable was a ju- 
dicial question, a question upon which the judgment of the législature 
was not conclusive; and this, I suppose, upon the groimd that it was 
for the courts to construe the constitution. Later, that court re- 
versed this ruling, and held that the judgment of the législature was 
«^inclusive. But never, so far as I am advised, untii theNavin decisioi]. 
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diâ thait court suggest ; or ; iutimate th^t the express déclaration by 
t^e people of Indiana in their constitution, namely, corporations for 
business and profit "may be formed under gênerai laws," left the lég- 
islature at liberty to décide that sucli corporations could not be formed 
under gênerai laws. 

In the case at bar the charter agreement between the corporation 
and the state on the matter of rates, as expressed in section 9 of the 
act of 1861, snbject to the conditions in sections 12 and 11, was the 
chief considération which induced the acceptance of the charter by the 
corporators, the expenditures by the corporation in the streets of In- 
dianapolis, and. the investment in the railroad property by this com- 
plainant. Under section 11, the security, aside from the wisdom and 
fairness of the législature, was that an amendment could not be made 
otherwise than by an enactment which would still leave the law, as a 
whole, "gênerai and of uniform opération" upon ail corporations form- 
ed or to be formed under it, or at least upon ail such corporations 
formed or; to be formed as could be associated for législative pur- 
poses by any igermane and appropriate classification. No such clas- 
sification is wade by the act of 1897. To the contrary upon this prop- 
osition I find nothing in the opinion in the Navin Case. I may hère 
add that, while the constitutional inhibition is against "local or spécial 
laws," the court rulea in the Navin Case that it is not material wheth- 
er the act of 1897 be "local" or not, the décision resting upon grounds 
entirely distinct from that question- The charter contract says : 
"This act may be amended at the discrétion of the législature." Is 
the enactment of 1897 an amendment to "this act," within the mean- 
ing of the foregoing réservation? This is the question, and it con- 
cems the construction of the Charter contract. Whether the act of 
1897 is an amendment, and what discrétion the législature is vested 
with,-i-in other words, whether the act of 1897 wOuld break, or be in 
accord with, the contract,— dépends upon the sensé of certain provi- 
sions in the constitution of ! Indiana. 

I now call attention more specifically to the state décision in the 
Navin Case. Mr* Justice Monks says in the opinion: 

"It Is Inslsted by appellant that the act of 1897 is unconstltutlonal, because 
If impairs the obligation of a contract. Counsel for appellant do not point 
out any contract the obligation of -which is impalred by sald act. If It Is the 
.contract nnder which the street-railway company took possession of tho 
streets of Indlanapolls, and constructed its tracks, It Is sufflclent to say that 
thfe clty was not anthorlzed to enter Into any contract which would prevent 
the législature from leglslatlng upon the subject of fares. It is settled law that 
the législature has the power to reasonably regulate the rates of fare for 
transportation of passengers within the state on street railways." 

'■ Hère a number of cases are cited; but they are upon the gênerai 
proposition that, where theré is no charter contract on the matter 
of rates, législation looking to reasonable rates is compétent. Not 
One of the citations concerns any street-railroad corporation organized 
under the act 'of 1861. The opinion proceeds : 

"Besides, section 11 of sald act of 1861, belng section 5463, Rev. St. 1894 
(section 4153, ïlev. St. 1881), expressly reserves to the législature the rlght 
to amend or repeal sald act at Its discrétion. The rlght of the législature, 
bowever, to regulate the fare upon etreet raiU-oads organized under the act 
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of 1861, does not dépend upon the réservation of the right to amend or repeal 
the act In section 11 of the act. That power would exlst even If the right to 
amend or repeal tlie act had not been reserved." 

How can this be? If section 11 were omitted, the législature cotild 
not touch the subject of rates. Note the quotation made above from 
the Reagan Case. Does the suprême court of Indiana mean that, 
where a charter contains no réservation of power to amend, such réser- 
vation is implied, or that the vested rights of a corporation organized 
under a gênerai incorporation law, which contained no réservation of 
power to amend, can be disturbed by any subséquent amendment? 
The opinion goes on : 

"In order to exempt a common carrier from législative control over its rates 
of fare, it must appear tliat the exemption was made in its charter by clear 
and unmistalcable language, Inconsistent with the exercise of such power in 
the législature." 

If section 11 had been omitted, then, as said, the charter agreement 
between the corporation and the state would hâve been that the direct- 
ors of the corporation could iix the rates, subject to no condition or 
limitation other than the agreement -with the city. As the case 
stands, the grant to the corporation as to rates is subject to no condi- 
tion or limitation other than the agreement Tvith the city and the 
agreement with the state that the législature might, within the appro- 
priate constitutional restrictions, repeal or amend the act of 1861. If 
the leamed writer of the opinion means that, in addition to a contract 
covering the subject of rates, there must also appear in the charter 
an express exemption from such législative action as might be com- 
pétent if there were no contract at ail, — which would be compétent, 
for instance, as respects a carrier chartered by some other state, — 
I cannot agrée with him. The three citations made by Mr. Justice 
Monks, among which are Railroad Oo. v. Smith, supra, and Railroad 
Ck). V. lowa, supra, are to the, point, as above stated herein, that, if 
the charter contract cover the matter of rates, législative interférence 
in that behalf , otherwise than within the terms of the contract, is un- 
authorized. The state opinion goes on : 

"Appellant [meaning the city of Indlanapolls] had the power to prescribe the 
terms upon which and the tlme for which a street-railroad company organized 
under said act of 1861 should occupy the streets of said city; but such contract, 
when made, was subject to the right of the législature to amend or repeal 
said act at its discrétion, and no contract made by the city with a street- 
railroad Company could prevent the exercise of such power by the législature," 

Now f ollowfi the conclusion drawn by Mr. Justice Monks from those 
portions of his opinion hereinabove quoted : 

"It Is clear, therefore, that said act of 1897 does not Impair the obligation of 
any valid contract of either the state or appeilant." 

If, in View of constitutional limitations touching the législative 
function as to laws for the formation or création of corporations, the 
act of 1897 be not compétent as an amendment to the act of 1861, then 
said act of 1897 certainly does impair the obligation of the charter 
agreement, as well as the obligation of the contract made with the 
city; and this in violation of the constitution of the United States. 
The leamed writer of the state opinion characterizes the enactment of 
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1897 as "a. mère régulation of an existing corporation." In so doing, 
he still has référence toi the police power as the untrammeled source of 
législative authority for the enactment. But tlie state contracted that 
no amendment wliicli would leave the act as amended a spécial or local 
law should be made. The point is that the enactment of 1897 is not 
the kind of amendment which it was stinulated in the charter agree- 
ment could be made. The long-settled doctrine that the 12 sections of 
the act of 1861 constituted a contract between the state of Indiana and 
any corporation organized under that act, and the terms of that con- 
tract, are ignored in the state opinion. The citations to the proposi- 
tion that the act of 1897 is "a mère régulation of an existing corpora- 
tion" concern what may be done when the state is not fettered by its 
own agreement, upon the face of which the other contracting party 
has acted and expended his money. It is said in the state opinion 
that the législature, since the adoption of the présent constitution in 
1851, has oocasionally, and by some spécial, spécifie enactment, "en- 
larged the powers and privilèges" of some particular corporation or- 
ganized by spécial charter prior to 1851. Surely, the législature could 
not diminish the powers and privilèges (so as to destroy a vested 
property right) granted by a spécial charter to a business corporation, 
unless by a term in the charter reserving that power. The argument 
seems to bé, however, that, in view of the legi^ative practice referred 
to touching old corporations under spécial charters, the grant of an 
additional power or privilège to an existing corporation is not inhibit- 
ed by the words in the constitution, "Corporations • ♦ ♦ shall not 
be created by spécial act." It is thence, apparently, inferred that a 
spécial enactment^ like that of 1897, destroying the right previously 
vested in the défendant railway company to flx the fare on its lines at 
flve cents, is not unconstitutional. But the scope of the agreement be- 
tween the state and the défendant company is that any such change 
on the subject of fares must be by an amendment which, when put into 
the charter, would still leave that instrument a gênerai law for the 
formation of streetrrailroad corporations; that is to say, a law uni- 
form in opération under like conditions throughout the state. 

If before this défendant company was organized, or, possibly, if be- 
fore this complainant took its mortgage, the suprême court of Indiana 
had decided that an enactment taking from the street-car companies 
of one particular city the power to flx rates as agreed upon with that 
city was, within the terms of the Indiana constitution, an amendment 
of the act of 1861, the case hère would be différent. But, as the matter 
stands, it seems impossible to say that the parties litigant hère are not 
entitled to the opinion of this court treating the décision of the su- 
prême court of Ipdiana with respectful and careful considération, but 
not as of binding force. Apart from the diverse citizenship of the par- 
ties, there is hère distinctly the question whether or not the enact- 
ment of 1897 impairs the obligation of the charter contract, — whether 
or not the enactment of 1897 does not violate the constitution of the 
United States. The décision of the Indiana court (assuming that ap- 
pellant in that case was entitled to, and did, make upon the record the 
fédéral question) is not final, but subject to review by the suprême 
court of the United States. In Burgess v. Seligman, be it noticed. 
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there was no fédéral question, and the décision of th.e state suprême 
court was final and conclusive upon the parties and the state courts. 

In Adams Esp. Co. v. Ohio State Auditor, 165 U. S. 194, 17 Sup. Ot. 
305, the décision of the suprême court of Ohio upon the question 
whether the tax law in controversy violated the constitution of Oliio 
was held final. But this feature of that case raised no fédéral ques- 
tion. The state of Ohio had made no contraet the sensé of which was 
to turn on the meaning of the Ohio constitution, as authorizing or not 
authorizing such législation. In deciding merely that tlie statute in 
question was not in violation of the constitution of the state, the su- 
prême court of Ohio had no fédéral question before it. But the con- 
struction of the statute, apart from its relation to the constitution of 
Ohio, by the Ohio court, was not taken as final by the fédéral courts. 
There was no clalm made that the law, if valid, would break the obli- 
gation of any contraet to which the state was or was not a party ; but 
it waa contended that the act violated certain other provisions of the 
national constitution. On this contention the opinion of the suprême 
court of Ohio was not treated as conclusive. The fédéral courts fol- 
lowed that court merely because they agreed with it. 

The fédéral question is more distinctly to the front in the case 
at bar than even in Reagan t. Trust Co. In the latter case it did 
not appear that the charter contraet contained any express provi- 
sion as to rates. The court inquired whether an engagement by 
the state to permit reasonable rates was not an implied term in 
the charter contraet, and ruled that this inquiry brought the char- 
ter contraet into the case for construction. If the charter contraet 
contained such an implied term, then the question would be wheth- 
er the statute objected to in that case was in violation of that con- 
traet. FoUowing is the language of Mr. Justice Brewer : 

"SaU another matter is worthy of note In this direction. In the famous Dart- 
mouth Collège Case, 4 Wheat. 518, it was held that the charter of a corporation 
îs a contraet protected by that clause of the national constitution which prohibits 
a state from passing any law Impairinç the obligation of contracts. The Inter- 
national and Great Northwestern Railroad Company Is a corporation created by 
the state of Texas. The charter wtiich created it is a contraet whose obligation 
neither party can repudiate without the consent of the other. Ail that is within 
the scope of this contraet need not be determined. Qbviously, one obligation as- 
sumed by the corporation was to construct and cperate a railroad between the 
terminl named; and, on the other hand, one obligation assumed by the state was 
that it would not prevent the company from so constructing and operating the 
road. If the charter had in terms granted to the corporation power to charge and 
coUect a deflnite sum per mile for the transportation of persons or of property, 
it would not be doubted that that express stipulation formed a part of the ob- 
ligation of the state, which it could not repudiate. Whéther, in the absence of 
an express stipulation of that character, there is not implied, in the grant of the 
right to construct and operate, the grant of a rlght to charge and coUect such 
toUs as will enable the company to suceessf ully operate the road, and return some 
profit to those who hâve Invested fheir money in the construction, Is a question 
not as yet determined. It is, at least, a question which arlses as to the extèni 
to which that contraet goes, and one In which the corporation bas a right to in- 
voke the Judgment of the courts; and If the corporation, a citizen of the state, 
has the rlght to maintain a suit for the détermination of that question, clearly 
a citizen of another state, who has, under authority of the laws of the state of 
Texas, become pecuniarily interested in, equltably, indeed, the bénéficiai owner 
of, the property of the corporation, may involie the judgment of the fédéral courts 
a« to whether the contraet righta created by the cliarter, and of which it is thus 
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the béûeflcial owner, are violated by subséquent acts of the state In limitation 
of the rlght to collect tolls. Our conclusion from thèse considérations is that the 
objection to the jurlsdiction of the circuit court is not tenable." 

I may hère add, in connection with thie matter abore quoted, tliat 
tlie Reagan Case must necessarily be understood as presenting a 
fédéral question, and not only a fédéral question, but a question 
which concerned "the construction or application of the constitu- 
tion of the United States," or a question which concerned "the con- 
stitution or law of a state," as being "in contravention of the con- 
stitution of the United States"; otherwise, the Reagan Case could 
not hâve gone, in the flrst instance, to the suprême court of the 
United States, but must hâve gone to the court of appeals of the 
Fifth circuit. It will be seen from the foregoing quotation from 
the opinion of Mr. Justice Brewer what one fédéral question was. 

In the case at bar there can be no inquiry as to the reasonable- 
ness of the three-cent rate, or the unreasonableness of the flve-cent 
rate, unless the enactment of 1897 be, vpithin the terms of section 
11, when read in the light of constitutional restrictions, an amend- 
ment to "this act," meaning the act of 1861. If the enactment of 
1897 be void, then the city and Mr. Wiltsie, in enforcing it, would 
be mère wrongdoers. The bill avers, in effect, that, if no injunc- 
tion be granted, the railway company will either obey the "law" 
through fear of the city and défendant Wiltsie, in which case the 
complainant's security will be diminished in value, or, in défiance 
of the city and défendant Wiltsie, refuse to obey, in which case 
the security will be destroyed. Under the circumstances, and as- 
suming the act of 1897 invalid, can the défendants the city and 
Wiltsie insist, as against this bill, that complainant must show that 
a réduction from five cents to three cents in the fares would make 
the income from the mortgaged property insufficient to pay operat- 
ing expenses and the interest on the mortgage debt? Does it lie 
in the mouth of a mère wrongdoer, as against a proceeding to stop 
the wanton destruction or impairment in value of a given prop- 
erty, to object that, since the complainant holds the property as 
security for a debt, he can hâve no cause of complaint, without a 
spécifie showing that there will not be enough value left, after the 
proposed spoliation, to satisfy the debt? The complainant's lien 
attaches, as much to that portion of the property which is to be de- 
stroyed as to any other. The gênerai owner whose management 
of mortgaged property is objected to by a mortgagee may well urge 
that what he proposes to do with said property will still leave 
ample security. But what right would a mère wrongdoer hâve as 
against even a mortgagee to destroy any portion of the property 
pledged? The demurrer is overruled, the motion to dissolve the 
injunction |s denied, and complainant's motion to amend is al- 
lowed. 
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WILSON et al V. WINCHESTER & t. R. CO. et al.i 

(Circuit Court, D. West Virginia. July 2, 1897.) 

1. Bquity— Pleading— TiM« of Filinq Answkr. 

Code W. Va. e. 125, § 5, provides tliat, after the flling of a bill, a rule may 
be talien "to déclare, plead, reply, enjoin, or for other proceedings." Section 
44 provides tliat, "if the défendant fails to appear at tlie rule day at wliicù 
the process against him is retumed esecuted, * * » tùg plaintifC, if he lias 
flled Ms * * * bill, may bave a • • • decree nlsi against him," and 
also that, If défendant fails to appear at the next rule day thereafter, the bill 
shall be entered as taken for eonfessed. EeH, that défendant is not requlred 
to plead to the merits of the suit untll the decree nlsi bas been taken, although 
the bill may be flled on or before tlie retum day of the summons. 

2. Remov^l of Causes — Pétition — Time op Filing. 

Act Cong. March 3, 188T (24 Stat. 554), provides that the party desirlng 
to remove a cause from a state court to the circuit court of the United States 
on the ground of diverse eltizenship must flle his pétition "at the tlme, or 
at any time before the tlme, when the défendant is requlred by the laws of 
the state * • * to answer or plead to the déclaration or complaint of the 
plalntiff." Udd, that this has référence to the time when he is requlred to 
plead to the merits of the cause, and does not limit the flling of the pétition 
to the time when pleas in abatement must be flled under the state piactice. 

ïrapnell & McDonald, for complainants. 

George Baylor, for Winchester & P. E. Co. 

J. A. Hutchinson and J. Bassel, for Baltimore & O. R. Co. 

JACKSON, District Judge. This case is now heard upon a motion 
to remand it to the court from which it was removed, and that is the 
only question now to be considered. It appears from the record that 
a summons issued from the clerk's ofiSce of the circuit court of Jeffer- 
son county, W. Va., against the défendants, on the 27th day of October, 
1893, requiring them "to answer on the flrst Monday in next month a 
bill in chancery to be exhibited against them" by the plaintiffs in this 
action. It does not appear from the record when the bill was flled, 
except from a statement in the pétition that it was filed at the follow- 
ing November rules. When the bill was filed. the plaintiffs were en- 
titled to a rule to plead or reply as the case then stood (chapter 125, 
§ 5, Code W, Va.) ; but the record does not disclose that the plaintiffs 
took any such rule, nor does it appear that any step was taken by the 
plaintiffs to mature their action for hearing beyond the mère filing 
of their bill at November rules. The statute of West Virginia pro- 
vides that, after the suit has been brought, "that if the défendant 
fails to appear at the rule day at which the process against him is re- 
tumed executed, • • * the plaintiff, if he has flled his déclaration 
or bill, may hâve a conditional judgment or decree nisi as to such de- 
fendant." Code W. Va, c. 125, § 44. No decree nisi was taken, so 
far as the record discloses, the purpose of which is to notify the défend- 
ants that, unless they appear and plead at the next rules, "the bill 
shall be entered as taken for eonfessed." Id. The resuit of this 
neglect kept the case open until the next rules, and left the plaintiffs 
in the same condition as if they had failed to file their bill. This 

» Reported by Benj. Trapnell, Esq., of the Charleston bar. 
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omission upon the part of the plaintiffa to avail themselves of their 
right to take a decree nlsi fiimislied the défendants with the oppor- 
tunity of tendering any défense they might wish to make at December 
raies, for the reason that ander the practice in this state they were 
not required to plead until the decree nlsi was taken, and, as no such 
order was given at November rules, they were in time to plead at De- 
cember rules. At the December rules the défendants flled their péti- 
tion for removal, and subsequently the case was docketed in this court. 
As there was no necessity for the défendants to do anything to protect 
their rights until the decree nisi had been taken, it would seem that 
when they flled their pétition at December rules they were in time. 
But it is insisted that under the act of congress passed in 1888 the 
défendants were required to file their pétition at the rules to wMch 
the summons was returnable, and. not having done so, that they lost 
their right of remoTal. To sustain this position the case of Martin's 
Adm'r v. Eailroad Co., 151 TJ. S. 691, 14 Sup. Ct. 533, is cited. I con- 
fess that this case somewhat surprised me when I flrst read it, and 
ever since I hâve entertained grave doubts as to the correctness of the 
constraction claimed for it; and I may add that in this conclusion I 
am supported, not only by the views of some of my brothers in this cir- 
cuit, but by a judicial construction of the act in question. Mahoney 
T. Association, 70 Fed. 513. I do not admit that the act is susceptible 
of the construction which is sutmosed to hâve been given it by the 
suprême court in the case cited. I hâve the greatest respect for that 
tribunal, and, however much I might be inclined to difler with its con- 
clusion in any case where the questions ruled were raised by the plead- 
ings, still I would feel it to be my duty, as it would be my pleasure, to 
cheeriully acquiesce; but still, if I am mistaken as to what the con- 
clusion of the court was in the case cited, I submit that, where the 
record not only shows that there was no plea flled to the jurisdiction 
of the court, but that it clearly appears from it that no objection to 
the removal was made either in the state court or in the circuit court 
of the United States, and that the court incidentally passed upon the 
question of removal, not strictly raised by the pleadings before it, then 
I will be excused if I treat its conclusion as "obiter," — a mère dictum, 
by wMch I am not bound. 

It will be noticed that the act requires any party who desires to 
remove a case from the state court to the fédéral court to file his péti- 
tion in the case "at the time, or any time before, the défendant is re- 
quired by the laws of the state or the rule of the state court in which 
suit is brought to answer or plead to the déclaration or complaint of 
the plaintiff." 24 Stat. 554. Under the décision of Martin's Adm'r 
V. Eailroad Co., it is claimed that the pétition must be flled at the 
rules to which the summons is returnable, which is the flrst rule day. 
If such is the conclusion of the court in that case, with great déférence 
I think it is a misconception of the act. As I hâve said before, I do 
not understand that I am bound by its reasoning, and I trust that I 
will be excused if I venture to differ with the learned judge who deliv- 
ered the opinion of the court. It will be observed that the act re- 
quires the party to flle his pétition "when, by the laws of the state, 
or a rule of the court in which the suit is brought," he is required to 
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answer or plead to the déclaration or complaint of the plaintiff, and 
net when he might make a défense to the writ or sommons. It must 
be apparent to the légal mind that when congress employed the words 
"déclaration" and "complaint" in the act they were used in a légal 
sensé, and not as synonymous with the word "writ" or "snmmons," 
which is, at common law, the process to cominence the suit, and is 
the flrst step taken to bring the party sued before the court, while th.e 
déclaration or complaint is necessarily the second step, which mani- 
fests the cause of action, and sets ont a narrative of the case; and this 
must be true where the practice existe by commencing a suit by péti- 
tion. The act does not. in terms, describe the nature or character of 
the plea or answer to be flled to the "déclaration or complaint," mani- 
festly for the reason that the practice in the states of the Union is 
not uniform. I must présume that congress was fully advised of the 
meaning of the words used in the act, and that it is far safer to sup- 
pose that it did not intend to require the pétition to be flled before 
the pleadings had been flled stating the nature and character of the 
suit. This ought to be, if it is not, the purpose of the act; and it 
seems to me that any construction of the act which would admit pleas 
in abatement to be flled (which are ordinarily pleas to the writ) be- 
fore the déclaration or complaint is flled, is not warranted by its ex- 
press terms, and that they are not such pleas as the act requires to 
"oppose or answer the déclaration or complaint which the défendant 
is suiamoned to answer." 

It is a nniversal ruie of construction that the courts should en- 
deavor, if possible, to ascertain the intention of the législative power 
in passing an act, and, if possible, give efiEect to that intention, unless 
the language is so clear that it admits of but one meaning, leaving no 
room for construction. When we look to the purpose of congress in 
enacting this statute, we must conclude that it was only to fumish 
a national tribunal in which citizens of difCerent states could litigate 
their rights, removed as far as practicable from local préjudice. It 
is almost impossible to believe that it was the intention of the légis- 
lative power, in passing this act, to confer upon citizens of différent 
states the right to litigate in the courts of the United States, and yet 
to so limit the time of removal of cases brought in the courts of the 
states as to amount almost to a déniai to this class of litigants of the 
right to be heard in the courts of the United States. If this con- 
struction has been given to the act by the suprême court, and is to 
be followed as a rule of conduct by the inferior courts, it puts it in 
the power of a litigant in this state to bring his suit on the flrst rule 
day of any month, and hâve a process issued and served on that day 
on the agent of the défendant, a nonresident corporation ; the resuit 
being that, before the chief officers and counsel of such défendant 
hâve been informed of such proceedings, the rulee hâve been closed, 
and it is deprived of the right of removal. Spragins v. Kailway Oo., 
35 W. Va. 139, 13 S. E. 45. I submit that such could not hâve been 
the intention of congress in the passage of this act. We must pré- 
sumé that congress intended to furnish a right to remove within a 
reasonable time, and at the same time a remedy to protect the non- 
resident défendant against local préjudice. If such was the inten- 
82 F.-2 
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tion, surely it wonld not legislate so as to defeat that object. took- 
ing at this act in that light, it occurs to me that it was not the inten- 
tion of congress to require that the pétition for removal should be 
flled in the state courts until the défendant was required to malie 
défense upon the mérita pf the case, and not when he might avail him- 
self of a purely technicai défense, such as a plea in abatement, which, 
with great respect, it seems to me not the character of a plea or an- 
swer contemplated in the act. As I understand the rule of pleading, 
pleas in abatement are always pleas to the writ, except where "the 
déclaration, which is presumed to correspond with the writ, be incor- 
rect, in respect to some extrinsic matter," otherwise "there is no plea 
to the déclaration alone but in bar." Chit. PI, (16th Am. Ed.) 466. 
This statement of the law of pleading by Ohitty is supported by a 
great many English and American authorities. Minor, in his Insti- 
tutes (a very high authority both in Virginia and West Virginia), 
in volume 4, part 1, page 627, says that: "A plea in abatement is one 
which shows some ground for abating or quashing the original writ or 
déclaration or both. Such pleaa are of two sorts: First, to the dis- 
ability of the person to sue or be sued; second, to the déclaration." 
It will be observed that pleas to the writ are of a personal nature, 
technicai in their character, while pleas to the déclaration are in the 
nature of pleas to the merits ôf the action. Minor, in stating the 
rule as to pleas in abatement to the déclaration, says ^hat pleas In 
abatement may be filed for a variance between the writ and the déc- 
laration, for a defect in the déclaration, for matter apparent on the 
face of the writ and déclaration, for matter dehors (tiiat is, outside) 
the writ, for misnomer, for nonjoinder, etc. This class of pleas are 
of a dilatory character, and are not pleas which go to the merits of 
the action to defeat it. It would seem that by a strict construction 
of the act a party who files his pétition for removal would be in time 
when he was flrst required "to plead to the déclaration or complaint," 
and not to the writ. If, however, the défendant is required to ap- 
pear at the flrst rule day after process is served, and a decree nisi 
taken, then any pétition flled after that would be too late; but under 
our System of pleading the only plea required at that time, if, in 
fact, it is required before office judgment or decree nisi would be 
entered, is the plea in abatement. In the case of Hinton v. Bal- 
lard, 3 W. Va. 586, the court held that, "a plea in abatement not 
being a plea to the issue, which can be flled to set aside an office 
judgment, it follows necessarily that ail such pleas must be filed at 
rules before office judgment is entered, except when the cause making 
the ôling of a plea in abatement necessary occurs after the office 
judgment entered at rules, in which case it may be flled the flrst 
opportunity afterwards." This décision afflrms the right of a de- 
fendant in this state to flle a plea in abatement before "office judg- 
ment entered," which must be doue not later than the flrst rule day 
succeeding after the decree nisi was entered, notifying him that judg- 
ment would be entered against him on the succeeding rule day. The 
effect of this décision is to hold that the plea may be flled at any time 
before the common order is conflrmed. I am aware that fn a later 
case — Simpson v. Edmiston, 23 W. Va. 675, 678— it is claimed that the 
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court held that the plea must be filed at the first miles, and that the 
two cases are somewliat conflicting, and that the latter case over- 
rules the flrst, although it does not say so in express terms. This 
claim is f ounded upon the supposed ruling of the court as announced 
in the lirst clause of the syllabus, which states that "a plea in abate- 
ment to the jurisdiction of the court cannot be flled after a conditional 
judgment or decree nisi." Upon a careful examination of this case 
I reach the conclusion that the time when snch plea should be filed 
was not bef ore the court. It was only necessary for the court to 
détermine under the pleadings whether a plea filed to the juris- 
diction of the court long "after the bill was taken for confessed" as 
to the défendant Edmiston was in time. The record shows that 
the gummons in that case was returnable to March rules, and was 
served upon the défendant Edmiston before the return day, at which 
time there was a decree nisi, which was confirmed at April rules, but 
the plea in abatement was not flled until August rules. Upon this 
state of facts the only question that could arise was whether the plea 
was flled in time. It was not absolutely necessary for the court to 
détermine at what state of the pleadings the plea must be filed, as 
no such question was properly before it. Upon the facts, as they 
appeared in the case, the court held that the plea came too late, and 
it seems to me that there can be no question as to this conclusion; 
and that this décision does not conflict with the ruling of the court 
in the case of Hinton's Adm'r v. Ballard, supra, which décides that 
plea in abatement may be filed before "office judgment entered." 
I am therefore of the opinion that the two cases are easily reconciled 
with each other, and that the rule of law laid down in that case is 
correct. But in this case, as we hâve seen, it is not necessary, in dis- 
posing of this motion, to décide whether the pétition should hâve been 
filed at the first rule day, though I am inclined to concur with the 
leamed judge in the case cited supra (70 Fed. 513), and hold that a 
plea in abatement "is not the sort of plea or answer contemplated in 
the act of 1888." The motion to romand is refused. 



MOORE V. BAHR et al. 
(Circuit Court, D. South Carolina. July 8, 1897.) 

1. Intoxicating Liquoks— Intbrstat». Commerce —Right to Store Original 

Packages. 

The right to Import and sell intoxicatlng llquors in original pacliages in 
South Carolina being established by the law of Interstate commerce, a dealer 
who is a citizen of another state has a right to store such liquors within the 
state for purposes of sale. 

2. Same— Sales in Original Packages— Dispensart Law of South Carolina. 

Sales of intoxicating liquors in South Carolina by cltizens of other states. 
In the original packages In which they are Imported Into the state, are subject 
to the régulations imposed by the dispensary law of the state as to the times 
and quantlties In wliich, and the persons to whom, they may be made, and 
ail such provisions as are in the nature of police régulations. 

Suit in equity by W. G. Moore, a citizen and résident of the state 
of New Yort, against W. N. Bahr, C. F. Glover, W. Livingston, S. 
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Duncan, J. J. Browning, William J. Schneider, E. V. Baker, and J. M. 
Scott, citizens and résidents of South Carolina, and state constables. 
Heard on ruie to show cause why injunction should not issue, and 
return thereto. 

J. N. Nathans, for complainant. 
Wm. A. Barber, for respondenta. 

SIMOiSTTON, Circuit Judge. The complainant, a rectifier of liquor 
and Wholesale liquor dealer in the city of New York, files his bill 
against the défendants, who are state constables appointed under the 
provisions of the dispensary act. The facts stated are that the com- 
plainant shipped to Charleston, by the Clyde Steamship Company, an 
Interstate commerce carrier, certain liquors, wines, and béer, products 
of other states, in original packages, to be stored for the purposes of 
sale in such original packages by his agent in that behalf appointed; 
that the défendants had enter ed the premises, and had seized his 
goods, and had interfered with the sale thereof ; that they are hope- 
lessly insolvent; and that he has no remedy at law. The bill prayed 
an injunction. The return to the rule to show cause, after setting 
up certain objections to the jurisdiction, admits substantially the 
facts stated in the bill, and dénies the right of the complainant to 
import into this state the wines, liquors, and béer mentioned in the 
complaint, or to store them therein, or to sell them by his agent, as 
claimed by him. The jurisdiction of this court, upon the facts stated 
in the bill, seems clear. 

At the hearing it appeared that there was no différence of opinion 
between counsel as to what constituted an original package, and it 
was agreed that the packages which were stored and offered for sale 
in this case were original packages. The questions made were thèse: 
Has a dealer, a citizen of a state other than South Carolina, a right to 
import liquors, wines. and béer, in original packages, and to store 
them in this state for purposes of sale? If this question be answered 
in the aliirmative, must such sales be conducted under the restriction 
of time, quantity, and persons made in the dispensary law? 

In Oantini v. Tillman, 54 Fed., 969, after full discussion and con- 
sidération, it was held by this court that the dispensary law, in its 
gênerai provisions, did not conflict with the constitution of the United 
States or of this state. In that case, Cantini, a wholesale and retail 
dealer in liquors, résident in Charleston, claimed the right to carry 
on his business, notwithstanding the dispensary law, both on the 
ground of the unconstitutionality of the law, and because he was a 
subject of the king of Italy, and was protected by treaty stipulations. 
The court decided the case on the facts bef ore it, but it expressly re- 
served the question whether the act was not void in such of its pro- 
visions as were in conflict with the interstate commerce law. In the 
case In re Langford, 57 Fed. 570, it became necessary to discuss some 
provisions of the dispensary law conflicting with interstate com- 
merce, and it was held that in so far as such conflict existed the law 
was inoperative and void. Thèse two décisions are unreversed, and 
are the law for this court. In Donald v. Scott, 67 Fed. 854, a full dis- 
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cussion of the relations between the dispensary acts and the law of 
interstate commerce was had, and the décision was reached that 
under the protection of the interstate commerce law any résident of 
this state conld, notwithstanding the dispensary acts, import liquors 
for his own use and consumption. This décision has been sustained 
by the suprême court of the United States in Scott v. Donald, 165 U. S. 
58, 17 Sup. et. 262. In the Vandercook Case (recently heard and de- 
cided in this court) 80 Fed. 786, following the suprême court in Scott 
V. Donald, it was held that a producer of wines and other liquors in 
California had a right to import and sell in this state his products 
in original packages. No difîerence can be seen in principle between 
the right of a producer, as in the Vandercook Case, and that of the 
complainant in this case. Both are equally under the protection of 
the interstate commerce law. The conclusion reached in this line of 
cases is this: The state, in the exercise of the police power, can 
déclare that the use of intoxicating liquors of ail kinds as a beverage 
is noxious, — injurions to the health, welfare, and safety of the people, 
— and, having so declared, can forbid the manufacture, importation, 
and sale of such liquors within her borders. That such prohibition 
takes intoxicating liquors ont of the category of articles of commerce, 
and is not in conflict with the interstate commerce law. But that so 
long as the state recognizes the use of intoxicating liquors as a bever- 
age, and encourages such use by purchasing them in large quantities, 
and selling them for such use to the inhabitants within her borders, 
accompanying such purchase and sale with a prohibition to others 
from doing the like, this prohibition is not a lawful exercise of the 
police power. On the contrary, it is an attempt, under the guise of 
the police power, to secure for the state the beneflts, profits, and émolu- 
ments of the liquor trafific heretofore enjoyed by individual citizens, 
and so increase her revenue. And for greater certainty in this behalf 
a monopoly in this tràffic is created in the state. That the state can- 
not engage in this business for this purpose in contravention of the 
rights of citizens of the other states. This being so, and the right 
to import and sell in original packages being estabiished, it necessa- 
rily foUows that there must exist a right to hâve a place for the re- 
ceipt and exposure for sale of the original packages so imjjorted. 
The one is the inévitable conséquence of the other. But when this 
has been accomplished the protection of the interstate commerce law 
ceases. This law protects the original package in its importation 
and in its sale. The hours within which the sale can be made, the 
persons to whom it can be made, the quantity at one time to be sold, 
and the disposition after sale are within the police power of the state. 
The provisions of the dispensary acts, except in so far as they conflict 
with the interstate commerce law, are absolutely binding on ail per- 
sons within the state. So, when once a sale has been made of an 
original package, and its delivery within the state, it cannot again be 
sold by its récipient or any one else without violation of the law. No 
sale can be made of liquors, wines, or béer in original packages any- 
where except between the hours by law appointed, — sunrise and sun- 
set. No sales can be made in such packages of liquors, wines, or 
béer to be drank on the premises, none in quantities less than half a 
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pint, none on SundàT. aûd none to minora or habituai drunkards. 
Thèse police provisions are irrevocably fixed in the public policy and 
police law of the state, and must be observed by ail persons, citizens 
or strangers, doing business within the boundaries of the state. With 
thèse modifications and restrictions, let an injunction issue aa prayed 
for in the bill. 



Ex parte SING. 

(Clrctilt Court, N. D. New York. July 12, 1897.) 

AiiiBN — Depobtation of Chinaman — Refusal to be Sworn. 

A Chinese person, who Is shown by uncontradicted évidence to be entltled 
to remain In the United States, cannot be deported because of bis refusal t» be 
sworn to testlfy at tbe request of the prosecution. 

R. M. Moore, for petitioner. 

Samuel M. Welch, Jr., Asst V. S. Atty., opposed. 

COXE, District Judge. The petitioner was brought before a 
United States commissioner charged with violation of the Chinese 
exclusion act of May 5, 1892, and, after hearing, an order was made 
removing him to the empire of CJhina. A witness was produced who 
Bwore to factB which entitled the petitioner to remain in this country. 
This testimony was wholly uncontradicted. The district attomey, 
thereupon, requested that the petitioner be sworn, which, under the 
advice of counsel, he declined to do. The évidence being closed the 
commissioner ordered the petitioner deported upon the sole ground 
that his failure to be sworn cast so much doubt upon his right to re- 
main in the United States aa to justify his removal therefrom. The 
petitioner, thereupon, sued ont this writ. 

The simple question, then, is, whether the failure of a Chinese 
person to be sworn at the request of those who are endeavoring to 
déport him raises such a presumption against him as to warrant 
his removal. But for his refusal to be sworn he would be entitled 
to remain. This was conceded on the argument. Does his refusal 
raise a presumption against him sufiSciently strong to overthrow 
the positive testimony in his behalf ? Is his silence alone sufiQcient 
to support a judgment which involves imprisonment and custody 
for months while being transported thousands of miles by land and 
sea? It is thought not. If the petitioner were charged with an 
offense or a misdemeanor, then, under the act of March 16, 1878, 
his failure to be sworn "shall not create any presumption against 
him." 

But it is said that the act of 1892 is political and not criminal 
in character and that the provision for imprisonment at hard labor 
is unconstitutional. The décisions upon this question are not in 
accord and it is unnecessary to décide it, for, upon the facts hert, 
the presumption, assuming one to exist, is not sufiScient to over- 
throw uncontradicted testimony and furnish the only foundation for 
the judgment. If something had occurred to discrédit the testi- 
mony offered on behalf of the petitioner, if there had been a con- 
flict upon the facts, if some witness had sworn to a cdrcumstance 
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which called for explanation from the petitîoner, îf the commis- 
sioner had intimated that, for any reason, he did not crédit tiie pe- 
titioner's witness, the rule might be différent But the judgment 
of the commissioner, in effect, déclares that after a Chinese person 
has proved himself a citizen of the United States, unless he goes 
upon the witness stand, at the request of his prosecutors, the court 
will flnd that he is not a citizen and must be deported. I am familiar 
with no such rule of évidence and no authority has been cited war- 
ranting such a course. If not a criminal statute the act of 1892 is, 
concededly, a most drastic and sumraary law, Its machinery should 
not be set in motion by straining the évidence so as to convict those 
who, because of their ignorance of our language and institutions, 
are peculiarly helpless and unable to protect themselves. It is one 
of the safeguards of our organic law that no one shall be compelled 
to incriminate himself and the courts hâve gone to the greatest 
lengths in enforcing this principle by a broad and libéral interpré- 
tation. It has never been construed in a narrow or illiberal spirit 
or relaxed so as to endanger civil freedom or oppress one, no mat- 
ter how lowly, whose liberty is threatened. A Chinese person is 
entitled to demand that the judgment of déportation against him 
shall be based on légal évidence. The petitioner is discharged. 



NIXUN T. UNITED STATES. 
(District Court, E. D. Tennessee. May 8, 1897.) 

United States Marbhalb— " Bndeavok Bxpeksbs" — VoncHEHS. 

A marshal cannot recover In a suit against tie government a charge of 
two dollars a day, under Rev. St. § 829, allowlng him the sum actually ex- 
pended in endeavoring to make an arrest under process, not to exceed two 
dollars a day. In addition to hia compensation for service and travel, where 
hls claim is not supported by vouchers or an Itemized statement, and was for 
that reason disallowed by the comptroller. 

Samb — MiLEAQB — SBEviNé StJBPtENA iK CbiminaIi Cases befoeb Commis- 

BIONKRS. 

Where a United States commissioner, on Issulng the warrant for the ar- 
rest of a person chargea with the violation of the Internai revenue laws, at 
the same time issued subpœnas for witnesses to be used to sustain such 
charge, which subpœnas were left blank as to time and place of return untll 
return was made, the practice being for the marshal to serve such sub- 
pœnas only in case the arrest was made, the marshal Is entitled, under 
Rev. St. § 829, to mileage on such subpœnas, when served, from the place 
of return to the place of service, the same as though Issued after the warrant 
had been served and returned. 
Same— Transportation dp Pkisoneb. 

Where a défendant committed by a United States commissioner Is con- 
flned in the nearest jail to awalt the action of the grand jyry, and after 
Indlctment, on an order to brlng him into court, Is taken from such jail to 
court, the marshal Is not entitled, in addition to the mileage allowed by 
Rev, St. § 829, "for transporting criminals," to treat the order as an original 
process, and charge thereon two dollars for service, and mileage at the rate 
of six cents from the place of holding court to the jail. 
Same— Attendakcb before Commissioner. 

A marshal attending criminal examinations in aeparate aad distinct cases 
on the same day, before, the same commissioner, i^ not entitled to fées In 
each case, but only to the two dollars per diem allowed by Rev. St § 829. 
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Action by W. M. Nixon against the United States to recover fées 
earned as marshal. Heard on exceptions to master's report. 

Pritchalrd & Sizer, for complainant. 
James H. Bible, U. S. Atty. 

CLARK, District Judge. This suit is brought by tbe plaintifE 
against the United States to recover upon an account for fées alleged 
to be due to plaintifE as United States marshal for the Eastern dis- 
trict of Tennessee, his tenn of office extending from August 27, 1887, 
to April 13, 1889. The fées claimed are for services of différent 
kinds. The case has been referred to a spécial master, and the 
questions are now raised by the exceptions to the master's report. 
The litigation has been limited by the référence and the exceptions. 
The fées claimed were disallowed by the comptroller of the treasury, 
and hence the présent suit. Thèse exceptions do not raise any ques- 
tion of fact, but proceed upon the ground that, taking the facts as 
found by the spécial master. there is error in the conclusions of the 
master upon thèse facts. This renders it unuecessary in this opinion 
and finding to discuss the facts, and référence to the report of the 
spécial master is suiHcient. 

It is well to keep in view, in the examination of the spécifie excep- 
tions, the gênerai rule of law applicable to fées and costs claimed as 
against the public, which was stated in U. S. v. Shields, 153 U. S. 91, 
14 Sup. a. 736, as follows: 

"Fées allowed to public offlcers are matters of strict law, dependlng upon 
the very provisions of the statute. They are not open to équitable construc- 
tion by the courts, nor to any dlscretionary action on the part of the officiais." 

This is a rule of interprétation of gênerai application to costs and 
fee bills. 

The first exception is to the ruling of the master in disaJlowing the 
daim for certain "endeavor expenses," because not supported by 
Touchers nor by itemized account. The particular clause of section 
829 of the Eevised Statutes on which this claim is based is as follows: 

*'For expenses whlle employed in endeavoring to arrest, under process, any 
person chargea with or convicted of a crime, the sum actnally expended, not 
to exceed two .dollars a day, in addition to hls compensation for service and 
travel." 

The master finds that a report by a spécial examiner of the depart- 
ment of justice was made to the attomey gênerai April 12, 1888, 
recommending the disallowance of various items in an account of the 
présent petitioner. Among the reasons stated for tjie disallowance 
was the following: , 

"Nelther has the marshal in a single Instance, as far as î can learn, fumlshed 
the department wfth vouchers for thèse expenses of ârrest, which should, under 
the régulations oi the treasury department, be attached tO each charge of such 
a nature. Strict justice would doubtless strlke out every 'endeavor to arrest' 
and every charge for 'subsistence of prisoners' found in, the marshal's account 
unless itemized for each day, and only thé amount actually expended thérein, 
not exceeding the limlt charged for one day, viz. two dollars ($2.00). The de- 
partment of justice, in the register of sald department, especially eàlls the at- 
tention of officiais to this matter in circulàr of 'Instructions as to Accounts,' 
page 243." 
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Aiid Xhe master finds that a copy of this report was mailed to the 
petitioner May 18, 1888, froni which it is, of course, found that the 
marshal had express notice of the ground on which the items in his 
accounts were disallowed. It would seem to be clear, therefore, that 
if the comptroller might lawfully require speciflc items or vouchers 
for items, which make up an aceount for expenses of this liind, the dis- 
allowance of the aceount for such expense was proper. In U. S. v. 
Fletcher, 147 U. S. 666, 13 Sup. Ct. 435, the suprême court said: 

"The comptroller, however, had a riglit to require Items of thèse expenses 
to be furnished. The smallness of the amount allowable under the statute 
does not affeet the prlneiple, unless at least a showlng be made that It la im- 
possible to furnlsh the particulars." 

See, also. In re Crittenden, 6 Fed. Cas. 816. 

If, therefore, as thus decided, the comptroller may require, as a con- 
dition of allowing a clakn of this character, that it shall be supported 
by an itemized aceount or Touchers, it necessarily follows that when 
the aceount is disallowed for this or any other legally valid reason, 
suit cannot be successfully maintained against the government with- 
out supporting the aceount with the same character of évidence. The 
marshal obviously cannot be permitted to présent to the treasury for 
approval an aceount without items or Touchers legally required by the 
treasury ofiScials, and, when the aceount is disallowed, uistitute suit 
and recover judgment against the United States upon a lump sum 
charged, being the maximum amount allowed by law, as ij9 done hère. 
To rule that he may do so would be manifestly inconsistent jvith the 
holding that the comptroller may require the items or Touchers for 
the items of the aceount, The brief, in support of this exception, pro- 
ceeds largely upon the ground that the marshal is allowed the abso- 
lute or lump sum of two dollars per day, not only for the purpose of 
coTering actual expenses, but as compensation, to an extent, for the 
time required in the service. The statute plainly, however, allows 
only actual expenses, and proTides an express limit beyond which the 
marshal is not permitted to go in the actual expenses incurred, and 
no claim for time is allowed by the tenns of the statute, or any just in- 
ference therefrom. Exception 1 is therefore OTerruled. 

Exception 2 raises by far the most serions question in this case. The 
claim in this item of the aceount is for mileage charged for traTeling 
to exécute subpœnas in criminal cases instituted before United States 
commissioners. The facts, as found by the spécial master, are thèse: 
United States commissioners are in the habit of issuing warrants for 
the arrest of a défendant diarged with a Tiolation of the internai 
revenue law, and, with such warrants, would issue a subpœna for the 
witness or witnesses whose testimonv was intended to. gustain the 
charge; and the practice was, in case the marshal should flnd and ar- 
rest the défendant, to proceed to exécute the subjXBna for the wit- 
nesses to appear before the commissioner, and before whom the de- 
fendant was to be taken. In the event the défendant was not found 
and the warrant of arrest not executed, the subpœna, of course, could 
not be executed, and there would be no case set and no trial at which 
the, witnesses could appear. The subpœna, in such cases, did not di- 
rect the marshal to summon the witnesses before any particular com- 
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missioûer, ^nor to attend at any time or place. Thé sabpœna was nèo- 
essarily issued in blank in ttiese respects, and was eompleted on tke 
marshaFs return of the subpœna when executed, whereon the time and 
place of trial and tke commissioner and particular case were given. 
It is certain, tàerefore, that the command in the subpœna to sum- 
mons was in fact understood both by the commissioners and the 
marshal to be a conditional direction, and this process was to be exe- 
cuted only in the event the warrant of arrest should flrst be executed. 
The report of the master proceeds upon the ground that a subpœna 
in the hands of the marshal under such circumstances was not a com- 
plète process or authority in fact on which the marshal might lawf ully 
travel, but was only process to be executed on condition, and that no 
service could hâve i)een rendered with respect to this particular pro- 
cess, such as would authorize the mileage charge for its exécution, 
until after the warrant of arrest was executed, when, for the flrst time, 
the subpœna would become a complète authority to the marshal to 
exécute, on which he did or could lawfully travel. It is not disputed 
that where, in fact, after exécution of the warrant of arrest, the 
marshal traveled further to exécute a subpœna, under such circum- 
stances the additional travel was paid for. The contention for the 
marshal is that miïeage may be lawfully charged on the subpœna, just 
as on the warrant of arrest, both being in his hands during the travel ; 
and the case of U. S. v. Harmon, 147 U. S. 268, 13 Sup. Ct. 327, is relied 
on to sustain this contention. The district attomey relies in part up- 
on section 7 of thé act of 1875 (18 Stat 334), providing that "no person 
shall be entitled to an allowance for mileage or travel not actually or 
necessarily perfomed"; but in U. S. v. Fletcher, 147 U. S. 666, 13 Sup. 
Ot. 484, it was said that this proviaon refers only to cases in which 
process is ^ent by mail to a deputy to be served at a place remote f rom 
the office whence the process bas issued. And this view would make 
that provision of the statute inapplicable to the présent case. Under 
the existing law, no such practice as that now in question is any longer 
possible. 

In the case of U. S. v. Harmon, 147 U. S. 279, 13 Sup. Ot. 329, the 
agreed statement of the facts was as follows: 

"That In some Instances the offlcer had In his hands for service several pre- 
cepts against différent persons for différent causes, and made service of two 
or more such precepts In the course of one trlp, mailing but one travel to the 
most remote point of service, but cliarging full travel on eaeh precept." 

And the same interprétation was put upon this statute (Stat. 1875, 
§ 7), in U. 8. V. Harmon, 147 U. S. 280, 13 Sup. Ct. 327, the court in 
that respect concurring in the opinion of Atty. Gen. Itevens, 16 Op. 
Attys. Gen. XJ. S. 165-169. In U. S. v. Harmon, as will appear from 
the agreed statement of facts, the writs in the hands of the officers 
were against différent persons, and in différent cases, while in the case 
under considération the warrant of arrest and subpœna are precepts 
in the same case, but for différent persons; and this fact of the war- 
rant and subpœna being in the same case is the only groimd for main- 
taining a distinction between that case and this, so far as the right 
to the mileage charge is concerned. And whether that fact does au- 
thorize or require a différent ruling is a close question. It may 



NIXON V. ONITED STATES. 27 

be obserred just hère that according to the yery terms of the stat- 
ute the mileage charge allowed is "six cents a mile, to be computed 
from the place where the process is returned to the place of service, or, 
when more than one person is served therewith, to the place of service 
which is most remote, adding thereto the extra travel which is neces- 
■ary to serve it on the others." The offlcer, in the exécution of pro- 
cess, therefore, ia not entitled to charge mileage on the distance trav- 
eled from the place where the warrant is issued or delivered to him un- 
less this is the same place, or the process issued by the same commis- 
sioner before whom the case is returned, although it is said that the 
distance is often comButed from the place where the precept is issued 
or delivered to the marshal to that where it is served. Such being the 
rule prescribed bj the statute for Computing the mileage, the expense 
to the government is not différent from what it would be if the sub- 
pœna for the witness were not in fact issued or served until after the 
arrest of the défendant and the retum of the case before the commia- 
aioner. The marshal has not in the account sued on attempted to 
charge mileage on more than one subpœna in the same case in which 
a similar charge is made for executing the warrant of arrest. The 
allowance of six cents a mile for travel in going to serve any process 
includes "writs of subpœna in civil or criminal cases," and the argu- 
ment of the district attorney is that until exécution of the warrant of 
arrest and return of the case before a commissioner there is no case 
pending, and that the fee cannot, for this reason, be allowed, aside 
from other objections; and Southworth v. U. S., 151 XJ. S. 185, 14 Sup. 
Ot. 274, is relied on. But that case is clearly not in point The court 
was considering whether or not the mère ûling of a complaint and 
issue of a warrant were sufficient to entitle a commissioner to the |10, 
under section 1986 of the Eevised Statutes, providing: "And where 
the proceedings are before a commissioner, he shall be entitled to a 
fee of ten dollars for his services in each case, inclusive of ail services 
incident to the arrest and examination." It was clear, as the court 
observed, that where no arrest had been made, and no examination 
took place before the commissioner, there was no case, within the 
meaning of section 1986, entitling the commissioner to the fee therein 
provided. No question is made in the case as to the jurisdiction or 
power of the commissioner to issue a blank subpœna, as was done in 
thèse cases, before arrest and return before a commissioner. If it 
should be held that the process or subpœna was for this reason void, 
this would not, as a rule, help the case of the government as the law 
was at the time the process in thèse cases was executed, for, as we 
hâve seen, if subpœna could not rightfully issue until arrest of the de- 
fendant and retum of the case, it would then not admit of question 
that in the separate travel to exécute the subpœna the marshal would 
be entitled to the mileage fee allowed by the statute. The exact form 
of thèse subpœnas, and how far they were complète or incomplète 
on their face, is not disclosed by anything in this record, and, as stat- 
ed, no question is made as to the validity of the subpœna in the brief 
or exceptions. 

As will be seen, and as has already been intimated, the case, in re- 
spect to the point now considered, ia not distinguishable from U. SL 
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V. Harmon, 147 U. S. 280, 13 Sup. Ot. 327, except în the fact alone 
that the separate writs hère were in tlie same case, while tàere th.e 
writs were in différent cases. Tke ruling in U. S. v. Harmon evident- 
ly proceeded upon the view that the service of both processes on the 
same trip was an accidentai circumstance, not occurring in the regu- 
lar course of procédure. And so hère the fact that the marshal might 
be able to serve the subpœna and the warrant of arrest on the same 
trip would dépend upon the fact that the défendant and the witness or 
wltnesses might be found at the same place, or on the same trip. It 
must be noted that the reasoning of the spécial master proceeds upon 
the ground that the mileage fee which the marshal may charge is from 
the point of issue of the warrant to the place of arrest, whereas it ap- 
pears from the very terms of the statute that the mileage is computed 
from the place where the case is returned to the place of service, and 
this place may be, and justly should be, the nearest United States 
commissioner. Indeed. under the présent law, the marshal is re- 
quired to return the case before the nearest commissioner to the place 
of service, but was not required to do so under the law as it existed 
at the time the account now in question was made. It is very true 
that Judge Ballard, in the Crittenden Case, above referred to, enter- 
tiained the opinion that the place where the process was returned was 
necessarily to the court issuing the process, for otherwise it was said 
that the court could never know whether its writs had been executed 
as commanded or not. Of course, under such view as that, the con- 
clusion was reached that the place of return and the place of issue were 
necessarily the same, and could not be différent. Such an opinion, 
however, could only be sustained by putting proceedings before the 
United States commissioners on the same footing as suits in courts of 
record of gênerai jurisdiction, and having power to try the merits 
and administer flnal justice; and it is under a view such as this that 
Judge Ballard proceeds in the opinion referred to. It is perfectly 
obvious, however, that United States commissioners, as committing 
olficers, sustain towards courts of the United States the same relation 
that justices of the peace in the several states sustain towards the 
state courts of gênerai jurisdiction. The procédure is precisely simi- 
lar to that before a committing magistrate under the common law of 
England. At the common law, a warrant issued by one of thèse com- 
mitting examiners or magistrates might be gênerai, commanding the 
officer to bring the party before any justice of the peace of the county; 
or spécial, to bring him before the justice who granted the warrant. 
If it were gênerai, the élection of the magistrate before whom the de- 
fendant should be taken lay entirely with the offlcer making the ar- 
rest. 4 Cooley's Bl. Comm. 291; also 2 Hawk. P. G. 85, In Todd 
V, U. S,, 158 U. S. 282, 283, 15 Sup. Ct. 890, the court said: 

"That a commissioner Is not a judge of a court of the United States wlthin the 
constitutional sensé is apparent and conceded. He is simply an offlcer of the 
circuit court, appointed and removable by that court. Rev. St. | 627; Ex parte 
Hennen, 13 Pet. 230; U. S. y. AUred, 155 U. S. 591, 15 Sup. Ct. 231. A pre- 
Uminary examination before him is not a proceeding in the court wMch ap- 
pointed him, or in any court of the United States. Such an examination may be 
had, not merely before a commissioner, but also before any justice or judge of the 
United States, or before any chancelier, judge of a state court, mayor of a clty. 
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justice of the peace, or other state magistrate. Rev. St. § 1014. And It cannot be 
pretended that one of those state ottieers, while conducting a preliminary investi- 
gation, is liolding a court of tlie Dnlted States. Teclinically, we speak of an ex- 
amining magistrate, and not of an examining court. The distinction is recognized 
in the statutes (section 1014), by which sundry judiclal offlcers of the United 
States and of the states are authorized to conduct an examination, and Imprison 
or bail the défendant 'for trial before such court of the United States as by law 
has cognizance of the offense.' Also section 911, which provides that 'ail vyrits 
and processes issuing f rom the courts of the United States shall be under the seal 
of the court from which they issue, and shall be signed by the clerk thereof.' 
But a commissioner, like a justice of the peace, is not obliged to hâve a seal, and 
his vyarrants may be under his hand alone. Starr v. U. S., 153 U. S. 614, 14 
Sup. Ot. 919." 

It is obviously implied throughout in this opinion, and the ground 
on which it proceeds, that the United States commissioner sustains 
in the fédéral System exactly the same relation of the committing 
magistrate in the state Systems and at the common law, and, as 
has been seen, the warrant issued by such magistrate might be made 
gênerai, and returned before any magistrate, giving to such mag- 
istrate full jurisdiction. It is very clear, therefore, that a warrant 
issued by a United States commissioner, like one issued by one of 
thèse magistrates long known to the common law, might be re- 
turned before a United States commissioner other than the one is- 
suing the same. The ground on which the spécial master proceeds, 
therefore, gives way, in view of the fact that the marshal cannot, 
under the statute, charge mileage fronl the place of issue to the place 
of service, but only from the place of retum to the place of service. 
If, therefore, the subpœna became perf ect process on which the mar- 
shal might charge after the arrest of the défendant, it seems that 
the travel to exécute the subpœna between the place of return and 
the place of service could be claimed upon the same ground and 
equally with the fee for travel on the warrant of arrest. It may 
be true that the resuit in particular cases, and also generally, may be 
inéquitable as against the government, but, if the statute in terms 
allows the charge, the court would be without authority to deny it on 
équitable grounds. In the effort to reach an équitable resuit, the 
power of interprétation must not be permitted to trench upon the 
province of législation. The distinction between the législative and 
judicial function must be preserved. Interprétation may make «lan- 
ifest that a change of law is necessary, but it must not make that 
change itaelf. It was recognized at once that the ruling which the 
court thought the express language of the statute required in U. S. 
V. Harmon was unjust to the government, and that décision was 
promptly iaet by proper législation changing the law in that re- 
spect, and making such a resuit no longer possible. This case, how- 
ever, is controlled by the préviens law as announced in V. S. v. 
Harmon, provided the facts hère do not substantially distinguish 
this case from that; the only différence being that the writs hère, 
while against separate persons, were issued and served in the same 
case. I am not, by any mode of reasoning satisfactory to myself, able 
to see that there is any such substantial légal distinction as justifies 
a différent judgment from that pronounced in U. S. v. Harmon upon 
the facts in that case, and I therefore feel constrained, in obédience 
to the authority of that case, to sustain the exception to the spécial 
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master's report which raises this question. That Attorney General 
Devens was of the opinion that tliere was no distinction between 
tlie cases of process against différent persons in tlie same and in 
separate causes is made clear by the parts of the opinion herein 
referred to. The précise question which was being answered by 
the attorney gênerai was this: 

"Whether a marshal of the United States Is entitled to Ml mileage on each 
writ served by hlm when several issued in belialf of the government, to be served 
on différent persons, are or miglit be served at the same time, only one travel 
being necessary to make the service on ail of said persons." 

Keeping in view the only lawful method of computing the mileage 
fee, and that question is exactly similar to the one liere presented. In 
the progress of the opinion, the question was again stated as follows: 

"The inquii-y accordingly is whether thls clause forbids the allovrance of mileage 
to a marshal on each writ where two or more writs issued in behalf of the govern- 
ment, to be served on différent persons, at the same place, are then served by hlm, 
only one joumey being necessary to serve them." 

Continuing the opinion, it was said: 

"It is to be observed that in regard to mUeage section 829 makes no dis- 
tinction between process issued In behalf of the government and that Issued 
in behalf of Individuals. Mileage Is provided by that section 'for travel. In 
golng only, to serve any process, warrant, attachment, or other writ, Includ- 
Ing writs of subpoena In civil or criminal cases,' the provision applying alike 
to cases In which the government is concerned and to cases of Individuals. 
Hence the circumstance that the writs in the case presented by the Inqulry 
under considération were Issued In behalf of the government Is unlmportant. 
The same section also provides that the mileage shall be 'computed from the 
place where the process Is returned to the place of service, or, where more 
than one person is served therewith, to the place of service which Is most 
remote, adding thereto the extra travel which Is necessary to serve It on the 
others.' And under the gênerai provision of that section the marshal must 
be deemed to be entitled to mileage, thus computed, on each and every writ 
served by him, irrespective of the number served at any tIme or place, wlth the 
exception of one case, which Is withdrawn from their opération by being 
made the subjeet of a spécifie provision. That case Is 'when more than two 
writs of any klnd required to be served In behalf of the same party on the 
same person might be served at the same time.' In such case it is provided 
by section 829 *the marshal shall be entitled to compensation for travel on only 
two of sucli writs.' As is well remarked by the district judge of Kentucky 
In the opinion hereinbefore referred to, this limitation implies that the mar- 
shal is entitled, under the other provisions of the section, to compensation for 
travS in going to serve any number of writs, provided that they were issued in 
behalf of différent parties, or are to be served on différent persons." 

And, flnally, coming dirèctly to the point under examination, it 
was observed: 

"As has just been intlmated, where several writs, Issued in behalf of différ- 
ent parties, are received by the marshal at the same time, and are to be 
served on différent persons resldlng in the same place, the journey which is 
undertaken to serve thèse writs is as necessary for any particular one of them 
as It is for either of the others. If It had been the design of congress to limit 
the compensation of the marshal to mileage upon but one writ in a case of this 
kind, the provision referred to would doubtless hâve been accompanled by 
some régulation for determining on which of the writs mileage should be al- 
lowed or taxed, — whether on the one flrst placed in the marslial's hands or 
on the one flrst served, etc. It is not likely that a matter of such concern to 
litlgants would hâve been left to the arbitrary détermination of the marshal 
himself. But the case of several writs issued in behalf of the same party 
(whether such party be the government or an individual) against différent 
persons stands on precisely the same footing, when viewed In connection with 
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the provision In the aet of 1875, as the case of several wrlts Issued !n behalf 
of différent parties; and I am unable to find In that provision anythlng in- 
consistent with tbe allo\Yance of mileage on eacli of the writs issued and served 
in either of those cases when actual travel lias been performed by the mar- 
shal in serving them. ♦ * * To the question submitted for reconsideration, 
I accordingly return thls answer: That, in my opinion, a marshal is entitled 
to 'fuU mileage on each writ served by hlm when several issued In behalf of 
the govemment, to be served on différent persons, are or might be served at 
the same tlme, only one travel being necessary to make the service on aH of 
each persons where such travel is actually performed.' " 

Such was the ruling in the Crittenden Case. The opinion of 
Attorney General Devens was recognized and followed by the first 
comptïoller in a récent ruling. Dec. Ist Comptr. 1893-94, p. 192. 
The comptroUer stated that the question whether a marshal should 
be entitled to mileage from the place where he receives the writ to 
the place where it is served is in doubt. 

Exception 3 is to so much of the spécial master's report as dis- 
allows the item for service and travel in transporting prisoners from 
one jail to another under order of the court. The facts on which 
this claim resta are thèse: Offenders tried before a United States 
commissioner, and bound over, f ailing to give bond, were by the mar- 
shal committed to the county jail nearest to the place of trial, there 
to remain in custody until a true bill should be found by the grand 
jury. The court would then order the prisoner brought into court, 
just as a prisoner would be ordered brought in who was in the jail 
of the county where the court was held. Under such order the 
prisoner was transferred from the jail in which he was first lodged 
to the county in which the circuit court was being held, for the 
purpose of being put on trial under the indictment. The marshal 
was allowed and paid hia fées, under section 829 of the Eevised 
Statutes, "for transporting criminals ten cents a mile for himself 
and for each prisoner and necessary guard." What the marshal now 
claims is the right to charge six cents a mile for the distance in go- 
ing to the ont county jail and two dollars for service of the order, 
treating the order in ail respects as original process under the gên- 
erai provisions of section 829. This is clearly an attempt to make 
a double charge for the same service, and cannot be allowed, undei 
the express language of the section of the act; and such, in effect, 
is the holding in U. S. v. Tanner, 147 U. S. 661, 13 Sup. Ct. 436. And 
see, also, Campbell v. U. S., 13 C. C. A. 128, 65 Fed. 781. Exception 
3 is therefore overruled. 

The fourth and last exception raises the question of the right 
to charge two dollars per day in each case for attending criminal 
examinations in separate and distinct cases on the same day before 
the same commissioner. The reasona why the master disallows this 
item of the account are fuUy stated in the report, page 33. Plain- 
tiflE's attorney relies, to sustain this exception, upon the case of U. 
S. V. McMahon, 13 C. 0. A. 257, 65 Fed. 976. The judgment in that 
case was, however, on writ of error reversed by the suprême court, 
and it only remains upon the undisputed facts to make the decree 
confonn to the law as settled by that court. U. S. v. McMahon, 164 
U. S. 81, 17 Sup. Ct. 28. 
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KBTB8 T. UNITED INDURATED FIBRE C». 

(Circuit Court, N. D. New Tork. July 1, 1897^ 

No. 6,254. 
1. Patbnts— Inphingement. 

The use of a plaln Iron ring to prevent the ends of barrel bodles molded from 
paper pulp from shrinklng or losing their proper shape whlle drylng, Is not 
an infringement of a patent for an article consisting of a ring havlng an In- 
wardly-extendlng flange and a cross fastened down on the flange, Its arma 
extendlng beyond the outer periphery of the ring. 
a. Same — End Supporter fob Pulp Barrels. 

The Laraway patent, No. 338,064, for an Improvement In mechanlsm for 
preventing a molded barrel body from shrinklng in dlameter at either end 
whlle being dried, If valld at ail, must, In view of the prior state of the art, 
be restrlcted to the précise mechanlsm descrlbed. 

Tracy C. Becker, for complainant. 

Frederick P. Fish, W. K. Richardson, and John E. Pound, for 
défendant. 

COXE, Circuit Judge. This action is based on letters patent No. 
339,064, granted, March 30, 1886, to George W. Laraway for an 
improvement in mechanism for preventing a molded barrel body 
from shrinliing in diameter at either end while being dried. The 
spécification says: 

"Barrel-bodles molded from paper pulp are now extenslvely made and used. 
In drylng a body of such kind after Its formation in a moldlng-machlne it Is im- 
portant that eaeh mouth or part that recelves the barrel-head should retaln Its 
proper slze and shape to fit such head, and thls is the purpose of my Invention 
or barrel-body-end supporter, which, on the barrel body being taken in a moist 
state from the moldlng-machlne, is Inserted In It (the sald body) at its end and 
kept there until the body may hâve becoihe dry. The sald body in becomlng 
desiccated shrinks In slze; but by havlng in the mouth or opening at each end 
of It one of the sald supporters while the drylng opération Is taklng place the 
mouth is preserved In its proper condition and slze to recelve a barrel-head." 

The device shown in' the drawings and described in the spécifica- 
tion consists of a ring having an inwardly-extending flange and a 
cross fastened down on the flange, its arms extending a short dis- 
tance beyond the outer periphery of the ring. The claim is as fol- 
lows: 

"As a new article of manufacture, for the purpose descrlbed, the pulp barrel 
end supporter substantially as representëd, consisting of the cross and the flanged 
ring, substantially as set lEorth." 

The défense of noninfringement only need be considered. If 
there be any invention in the complainant's patent, and this is ex- 
ceedingly doubtful in view of the use of rings for similar purposes 
in this and in analogous arts, it is clear that it must be conflned to 
the précise mechanism described and shown. The patent is not 
entitled to a broad construction. It is clear that when properly 
constraed the claim is not infringed. The défendant uses a plain 
angle iron ring. It has no inwardly-extending flange and no 
strengthening or supporting cross. The bill is dismissed. 
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HALB V. BUGG et al, 

(Olrcnlt Court, W. D. Arkansas. Maxch 31, 1897.) 

1. FEDERAL Courts— Enjoining Suit in State Court— CoNCTmRBWT Junis- 

DICTION. 

A circuit court ot the United States wUl not, at the Instance of a receirar 
appointed by a state court in another state, enjoin creditors who hâve attached 
property in a state court in this state from prosecuting their suit In tlie state 
court; nor will It make any order requiring tlie sherifC to deliver property in 
bis custody under attachment proceedings to tlie recelver of the circuit court. 
The gênerai ruie Is that, where there are two or more tribunals compétent to 
Issue process to bind the goods of a party, the goods shall be considered as 
effectually bound by the authorlty of the process under wMch they were flrst 
seized, and the court which flrst obtains possession of the res must be allowed 
to dispose of it without interférence or interruption from a co-ordinate court. 
Under the state of facts above set ont, a circuit court of the United States 
will not look into the pleadings in the state court to see whether any cause of 
action is stated, for the reason that the pleadings, If defective, may be ameud- 
ed; and, If the facts are such as not to admit of an amendment, the state 
court is the proper tribunal to détermine that question. 
S. Same — Remedt pob Wkongpdl Attachment by State Court. 

If a party, where property has been attaehed wrongfully in a state court, 
desires to pursue it in a circuit court of the United States, hls remedy Is tres- 
pass, not replevin, and not by proceedings for an injunction or receiver. The 
rlghts of domlcUiary and anciUary recelvers of the assets of Insolvent mutual 
benefit associations, and the rlghts of orédltors, casually discussed, but not de- 
elded. Marshall v. Holmes, 12 Sup. Ct 62, 141 U. S. 589, does not contravene 
any princlple declded in thIs case. 

Suit in equity by William D. Haie, as receiver of the American 
Savings & Loan Association, against T. W. Bugg and others. Heard 
on the pleadings and stipulation of facts. 

Eugène G. Hay and Jos. M. Hill, for plaintift. 
T. W. M. Boone, for défendants. 

BOGERS, District Judge. The facts necessary to a correct déter- 
mination of this cause are as follows: J. W. Hood, Antone Marée, 
George H. Lyman, and several other creditors, ail citizens of Arkan- 
sas, on the 21st of Pebruary, 1896, âled a creditors' bill in the Sé- 
bastian circuit court for the FL Smith district against the American 
Savings & Loan Association of Minneapolis, Minn., and, having made 
the necessary affidavits, caused an attachment to be issued and levied 
upon a body of land belonging to said association, situate in the Ft. 
Smith district of Sébastian county, Ark., and which, for convenience, 
is called the "Tilley Tract." While said TUley tract was in the cus- 
tody of the sheriff the défendant association appeared in the state 
court, and removed the case into this court. Upon its being docket- 
ed hère a motion was filed to remand the same, which was according- 
ly done ; and that case is now pending in the Sébastian circuit court 
for the Ft. Smith district, its status being the same as when it was 
originally removed into this court Subsequently, on the 19th of 
November, 1896, the bill in this case was filed in this court by William 
D. Haie, as receiver of the American Savings & Loan Association, 
against ail the plaintiffs in the suit in the state court, the agents for 
the Arkansas land, and the sherifE of Sébastian county, who holds the 
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Tilley tract under attachment from the state court, as défendants, 
and allèges tliat he was appointed such receiver on the 14:th of Janu- 
ary, 1896, by the district court of the Fourth judicial district of the 
stat^ of Minnesota, at the relation of the attorney gênerai of that 
statë, said association being a corporation created and existing under 
and by authority of the laws of that state, and that subsequently, on 
the 18th of June, 1896, the appointment of said Haie as receiver was 
made permanent, and said receiver invested by the decree of said 
court with ail the lands, tenements, hereditaments, choses in action, 
and assets of every kind, wherever situate, and the offlcers of said 
Company decreed to convey, and did convey, to said Haie on the 27th 
of June, 1896, among other things, the safd Tilley tract of land, and 
also other lands described in the complaint, situate in the Western 
district of Arkansas. It allèges that under the orders and decrees 
of said court it is the duty of the said receiver to reduce to possession 
ail the assets of every description belonging to said association, and 
from the money so derived to pay the creditors of said corporation, 
and disburse the residue under the orders of that court; that on 
the 7th of November, 1896, the said district court for the state of 
Minnesota directed said receiver to file a bill in this court to the end 
that the real estate situate in the Western district of Arkansas might 
be reduced to his possession through the appointment of a receiver. 
It is alleged that the said William D. Haie is a citizen and résident 
of the fitate of 'Minnesota, and that ail of the défendants to this bill 
are résidents, citizens, and inhabitants of the Western district of 
Arkansas, and that ail the tracts of land in controversy exceed in 
value the sum of |2,000. It is also alleged that the plaintiffs in the 
suit in the Sébastian circuit court for the Ft. Smith district are stock- 
holders in said défendant association, and that there are no creditors 
of such association in said state except such stockholders, and that 
no citizen of Arkansas has any prior right or rights in the Arkansas 
lands; that said association was a duly-created building or savings 
and loan association of the state of Minnesota, its business being to 
assist its members in saving and investing money, and in buying and 
improving real estate, and in procuring money for other purposes, by 
loaning or advancing, under the mutual building society plan, to 
such of them as may désire to anticipate the ultimate value of their 
shares, from funds accumulated from the monthly contributions of 
its stockholders, and also such other funds as might from time to 
time come into its hands ; that the Arkansas stockholders paid their 
stock in monthly subscriptions, in accordance with the methods of 
business àdopted by the company; that said association owns real 
estate in 19 states, and has mortgages in 29 others, and that ail the 
stockholders in eadh of said states were jointly interested with the 
Arkansas stockholders in the rights, privilèges, immunities, and lia- 
bilities of said association; that the association is insolvent, and has 
been so declared by the said district court of Minnesota, at the rela- 
tion of the attorney gênerai of said state, and that the rights a»d lia- 
bîlities Of each and every stockholder in said corporation were to be 
determined and adiudicated under the laws of the state of Minnesota ; 
that the said creditors' bill flled in the Arkansas state court is based 
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upon subscriptions of stock wMcli the said plaintiflEs therein had paid, 
and that said suit in the said state court is an attempt upon the part 
of the plaintiffs in said suit in said state to secure an unlawf ul préfér- 
ence over other stockholders in said association, and over creditors 
of said corporation, and is unauthorized by law and against equity 
and good conscience; that said receiver is not a party to said suit 
in said state court, although it was âled after he had been appointed 
and was invested with ail of the assets of said corporation, and after 
said corporation was adjudged insolvent and restrained from further 
controlling or managing its assets. It does not appear from the 
bill that said corporation has ever been dissolved. Folger v. Insur- 
ance Oo., 99 Mass. 267; Hubbard v. Bank, 7 Mete. (Mass.) 340; Taylor 
V. Insurance Co., 14 Allen, 353. On the contrary, it appears that 
said corporation appeared in the Arkansas state court, and caused 
said suit to be removed to this court, which suit, as before stated, 
has been remanded to the state court. The prayer of the bill is for 
the appointment of an ancillary receiver to take possession of ail the 
property of said association in Arkansas, and to sell the same under 
proper orders of the court, and bring the proceeds into said court, to 
be turned over to the complainant, to be administered under the or- 
ders of the district court of the state of Minnesota, or, in the event the 
judges of this court détermine otherwise, then to be administered 
under proper orders of this court, and the surplus, if any, to be 
turned over to the complainant, to be administered under the laws of 
the state of Minnesota; (2) that the sheriff of Sébastian county, and 
George H. Lyman, the agent of said association, and défendants Olark 
& Clock, agents of other property situated at Eurêka Springs, Ark., 
be required to deliver to the receiver so appointed the real estate un- 
der their control ; (3) that the Arkansas défendant stockholders, who 
are plaintiffs in the suit in the Arkansas state court, be enjoined and 
restrained from pursuing their action at law in this court, or in the 
Sébastian circuit court for the Ft Smith district, or any other court, 
and be required to dismiss their attachment of said real estate in 
said Arkansas state court. The bill also prays for gênerai relief. 
AU of the défendants except Glark & Clock appear and file answer, 
but the answer does not contravene any matters of fact hereinbefore 
stated. The replication was duly âled, and the cause submitted to 
the court upon bill and exhibits, answer and replication, and the writ- 
ten stipulation that the allégations of fact contained in the pleadings 
are true, and that they state ail the f acts of the case. 

The court is of opinion that the biU is sufflcient to authorize the ap- 
pointment of an ancillary receiver to take charge of ail the property 
in the state upon which no prior lien by citizens of this state has 
been acquired. The real question in the case is "whether or not this 
court can render any decree which in any wise affects the sheriff's 
possession of the Tilley tract, duly levied upon under attachment, 
issued from the state court at the instance of the plaintiffs in that 
suit, who are défendants in this." In the détermination of this ques- 
tion, it is not necessary to décide, and I do not décide, whether or 
not the plaintiffs in the state circuit court hâve stated any cause of 
action, or whether, under the admitted facts in this case, any cause 
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of action can be stated which would entitle them to recover against 
the défendant corporation, or the receiver appointed in this case, 
should he conclude to make himself a party to that suit, contesting 
the title and right of possession to the Tilley tract, for the reason that, 
if the cause of action in that case is defectively stated, it can be 
amended, and, if the facts do not admit of its being so amended as 
to make a good cause of action, that question can be determined by 
that court, which has jurisdiction of the parties and the subject- 
matter. If it be said that this view of the case deprives the plaintiff, 
who is a citizen of Minnesota, of his right, guarantied under the laws 
of the United States, to hâve his case tried in the fédéral court, the 
answer is that, had the receiver, in apt time, and before the défend- 
ants instituted their suit in the state court, applied hère for the ap- 
pointment of an ancillary receiver to take charge of the assets of the 
said association in this state, it would hâve been granted, and the 
fédéral court would then hâve adjudicated and settled ail the ques- 
tions involved; or, if the receiver had appeared in apt time and made 
himself a party to the proceedings in the state court for the purpose 
only of testing his title and right to the possession of the Tilley tract, 
the court is inclined tb the opinion that, the property being worth 
more than |2,000, he would hâve had the right to remove the case into 
the fédéral court for trial. Hoover & Allen Co. v. Columbia Straw- 
Paper Co., 68 Fed. 945; Lehigh Zinc & Iron Co. v. New Jersey Zinc & 
Iron Co., 43 Fed. 545. But, if the court is in error in this regard, then 
it must be held that, when the association engagea in business in this 
state, it elected, under the conditions above stated, to submit such 
matters to the jurisdiction of the state court. We confine ourselves, 
therefore, to the simple questions stated. 

Mr. Beach, in his work on Receivers (paragraph 20), after discuss- 
ing the comity between courts of différent states, and courts of co- 
ordinate jurisdiction in the same state, says: 

"The same principle of comity which has already been notlced as actuating the 
settlemeBt of similar questions between courts of différent states has been involsed 
for their détermination, until the rule is now well settled by the praetlce of the 
courts, under both Systems, that the court which flrst acqulres jurisdiction of the 
res or subject-matter wlU retaln such jurisdiction until the final disposition of 
the case. While this rule is subject to limitations, it is well settled that while 
the property is in the possession of a court, either actually or constnictiveiy, that 
court is bound to protect its possession from the process of other eo v.ts. Buclî 
T. Oolbath, 3 Wall. 334; Andrews v. Smith, 19 Blatchf. 100, 5 Fed. 833." 

The suprême court of the United States, in Riggs v. Johnsou Oo., 
6 Wall. 196, says: 

"Based on that considération, the Settled rule is that the remedy of a party 
whose property Is WTongfuUy attached under process issued from a circuit court, 
if he wishes to pursue it in a state tribunal, Is trespass, and not replevin, as ttie 
sheriff cannot take property out of the possession and custody of the marshal. 
Freeman v. Howe. 24 How. 455. * * » Undoubtedly circuit courts and state 
courts, in certain controversies between cltlzens of différent states, are courts 
of concurrent and co-ordinate jurisdiction; and ttie gênerai rule Is that, as between 
courts of concurrent jurisdiction, the court that flrst obtains possession of the con- 
troversy, or of the property In dispute, must be allowed to dispose of It without 
interférence or interruption from the co-ordinate court. Such questions usually 
arise in respect to property attached on mesne process, or property seized upon 
exécution; and the gênerai rule is that, where there are two or more trlbunals 
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compétent to issue process to bind the goods of a party, the goods shall be eon- 
sidered as effectually bound by the autbority of the process under whicU they 
were flrst attached or seized. Correspondlng décisions bave been made in this 
court, as in the case of Hagan v. Lucas, 10 Pet. 400, where it was held that the 
marshal conld not seize property previously attached by the sheriff and held by 
him or hls agent under valld process from a state court. Taylor t. Carryl, 20 
How. 595; Mallett y. Dexter, 1 Curt. 174, Fed. Cas. No. 8,988." 

In Christmas v. Eussell, 14 Wall. 69, the court say: 

"That judgment [Frecman v. Howe, 24 How. 450] was reversed by thls court 
upon the ground that the circuit court, havlng flrst acquired possession of the 
res, could not be depri^ ' I of that possession until the litigatlon there was brought 
to a close." 

See, aiso, New Orléans v. Steamship Oo., 20 Wall. 393. 

Authorities on this précise point might be multiplied almost indefl- 
nitely, but the gênerai rule is so well established as not to require 
further citation. 

Baldwin v. Hosmer (Mich.) 59 N. W. 432, is the case of a mutnal 
beneflt association like the American Savings & Loan Association, of 
which the plaintiff in this case is receiver. Its title was the "Order 
of the Iron Hall," and it was a corporation organized under the laws 
of Indiana, where its suprême lodge was located. It had nearly 1,200 
local or sisterhood branches in différent states, and 9 in Canada, with 
a total membership of 60,000 persons. It became insolvent, and a 
receiver was appointed at Indianapolis, and also an ancillary receiver 
in Michigan, where it had a sisterhood or local branch, which local 
branch had f- Is in its possession. James F. Failey was appointed 
receiver |it T_' iuiapolis, Ind., where the main lodge was located, of 
an the propeity of every kind of the Iron Hall, both within and with- 
out the state of Indiana, with f ull powers, such as receivers ordinarily 
exercise. The other facts are very similar to those stated in this 
case. The receiver appointed in Michigan sought to compel the local 
ordertto tum over the txynds in its hands to him as receiver. The 
local order declined. Thereupon the Michigan receiver âled a péti- 
tion in the court which appointed him, praying the court for an order 
to compel the local order to show cause why they should not be pun- 
ished for contempt in not turning over the funds. The pétition was 
refused, and thereupon the receiver flied a pétition in the suprême 
court of Michigan for a mandamus to compel the circuit judge to com- 
pel the local order, by proceedings for contempt, to tum over the 
funds. The mandamus was refused. The suprême court of Michi- 
gan went into an elaborate discussion of the entire case. I quote 
from the synopsis: 

"(1) Where the rules of a mutual benefit order provide that the reserve fund 
of Its local branches ia other states shall be controlled by and belong to the 
suprême lodge, the title to such fund is in the suprême lodge, and must be so 
dlstributed that each member shall dérive beneflt from the entire corpus of the 
assets of the suprême lodge, without regard ta Its local habitation. (2) Where 
Buch order beeomes insolvent, and a domlcUiary and an ancillary receiver are 
appointed therefor, the local branches cannot refuse, without good cause shown, 
to tnrn over the assets to the ancillary receiver, and when he has possession there- 
of the court may order them transmitted to the domiciliary receiver." 

In this case the local order had been garnished prier to any of the 
eteps taken to compel it by proceedings in contempt to turn over the 
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money, and they set up that garnishment in their answer. On that 
point the court said: 

"By the answer of the local branch and its offlcers, It appears that the fund 
has been garnished in their hands, and that such proceedings are stiU pendlng and 
undetermined. Certainly the court would not make an order for the payment of 
this fund Into the hands of the receiver until the questions arising under the 
garnishment proceedings are determined. The plaintifCs in thèse cases hâve a 
right to their day in court before they can be deprived of the fund, or before the 
local branch and its offlcers are bound to pay it over to the receiver. The plain- 
tlffs in the garnishment proceedings are not parties heve, and their rights eannot 
be hère litigated. If they hâve obtained a valid lien on the fund, that lien is not 
dissolved by the flling of a bill, and the appointment of a receiver, but may be en- 
forced. Hubbard v. Bank, 7 Metc. (Mass.) 340; ïaylor v. Insurance Co., 14 
Allen, 353; Folger v. Insurance Co., 90 Mass. 267." 

It does not appear in that case that the persons who had garnished 
the local lodge were stockholders; they were presumably crédite rs, 
and not stockholders; and in that respect it difîers from this case. 
But I am of the opinion that the différence is entirely immaterial, and 
that the principle involved is the same. The mandamus in that 
case was refused. The court further say: 

"The court below offered to permit the receiver to bring suit for thèse assets, 
whlch offer was dechned. We think the court, under the facts stated in the 
answer of the local branch and its offlcers, properly refused to adjudge the par- 
ties guilty of contempt. We may remark, however, that, if the assets are finally 
paid into the hands of the receiver, it wUl be the duty of the court to direct that 
upon their payment over to the Indiana receiver the iMichigan claimants shaU re- 
càve a proportionate dividend with creditors elsewhere." 

In Hunt V. Insurance Ce, 55 Me. 290, the suprême court of that 
State said: » 

"The judgment of another state decreelng a dissolution, and appointing recelvers 
to wlnd up the concerns of a corporation created by its laws, wlU not permit an 
action commenced against such corporation hère prior to such dissolution from pro- 
ceedlng to judgment, unless It be shown that the corporation Is utterly extinct. 
It is not sufficlent to show that, by the lavr and usage in the courts of the state 
where such decree of dissolution Is passed, such corporation Is permanently dis- 
solved, although It still has a quallfled existence, capable of being a party to a 
judgment there. The local authority of recelvers duly appointed in another state 
is co-extenslve with the jurisdiction of the court by which they were appointed, 
and comity does not require the courts of this state to permit recelvers appointed 
by the courts of another state to exercise privilèges detrimental to our own citl- 
zens whUe pursuing appropriate légal remédies hère." 

The principles laid down in the Maine décision seem to be well set- 
tled, not only by the décisions of the states, but also of the fédéral 
courts. Beach, Rec. § 19, and cases there cited. 

Counsel for the plaintiffs cite Marshall v. Holmes, 141 U. S. 589, 
12 Sup. et. 62, as authority for the issuance of an injunction in this case 
against ail the défendants. A careful examination of that case will 
show an entire absence of analogy between the two cases. In that 
case David Meyer recovered a number of judgments against Mrs. 
Marshall in the Eighth district court for the parish of Madison, La. 
Each of the several judgments was less in amount than |500, but the 
aggregate of ail the judgments amounted to over $3,000. After thèse 
judgments were recovered, Mrs. Marshall flled a bill in equity in the 
same court against David Meyer and the sheriff of that parish to va- 
cate ail of the judgments for fraud, and to prevent the exécution 
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thereof by the sheriff. Meyer appeared, and filed exceptions and 
pleadings of estoppel and res adjudicata. Mrs. Marshall then flled 
a pétition, in apt time and form, to remove the case into the circuit 
court of the United States. The application for removal was denied. 
The case was heard upon its merits in the state court of Louisiana, 
and judgment entered dismissing the bill for want of equity. The 
case was appealed to the state court of appeals in Louisiana, and 
there aifirmed. Prom that judgment Mrs. Marshall prosecuted a 
writ of error to the suprême court of the United States. The bare 
statement of facts shows the want of analogy between that case and 
the one at bar. In that case Mrs. Marshall flled her original bill in 
the same state court of Louisiana in which the judgments were ren- 
dered, and then undertook to remove it into the United States circuit 
court. In this case the proceedings by the défendants originated in 
the state court, as in that case, but the bill in this case was filed in the 
United States (not the state) court. It does not appear from the 
opinion whether, in that case, the sheriff had levied the exécution or 
not. In this case it afflrmatively appears that the property is in cus- 
todia legis. It would, however, make no différence in that case as 
to whether the property was in the custody of the law or not, because 
the application was to remove the whole case, together with the 
custody of the property, into the fédéral court, and when there, if 
properly there, that court could administer equity just as if the case 
had been tried in the court where it originated. It was not an effort 
at ail upon the part of Mrs. Marshall to interfère through the United 
States court with the proceedings in the state court. It was an eflfort 
upon her part to impeach the judgment for fraud in the same court 
where the judgments were rendered, and afterwards she sought to 
remove it into the fédéral court to be heard. The suprême court 
held, of course, that that was a proper proceeding, provided the féd- 
éral court had jurisdiction ; and it also held, for tiie purposea of that 
bill, that more than $500 was involved, and that the fédéral court had 
jurisdiction, and therefore reversed the court of appeals in Louisiana, 
and remanded the cause, requiring the Louisiana courts to conform 
to that opinion and send the whole case into the fédéral court to 
be tried. Counsel hâve not been able to cite any case which author- 
izes a fédéral court to interfère by injunction or by receiver, or by its 
marshal, with property in the custody of the law in a state court of 
co-ordinate jurisdiction, and I hâve been unable to flnd any modem 
décision of any state or fédéral court recognizing that doctrine. 

If it be said that the facts stated in the bill constitute a cause for 
équitable cognizance, and that the court can see that the plaintififs 
in the state court, who are stockholders. are not entitled to prosecute 
suits at law to judgment against the company for the amount of 
premiums they hâve paid in, and that, therefore, an injunction should 
be granted staying the suit and also an injunction compelling the 
sheriiï to surrender the property to the receiver, the answer is that the 
state court, having flrst acquired jurisdiction of that question, must 
be left to détermine it. But suppose the court should make such an 
order. The property in the custody of the sheriff would remain in 
the custody of the sheriff nerpetually, unless the complainant in this 
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bill should apply to that court to hâve tlie property released; and, if 
such application were made, the plaintiffs in that suit and the slieriff 
would be enjoined from resistiug the sajne, and we should hâve the 
spectacle presented of the receiver of this court applying to that court 
for relief as against the plaintififs and the sheriiî in that suit, while 
they were enjoined from prosecuting the suit or defending the appli- 
cation by the order of this court. It is just this condition of things 
upon which the doctrine of comity hereinbefore stated rests. More- 
over, under the décisions heretof ore cited, if the receiver should under- 
take to take possession of the property in the custody of the sheriff 
the sheriff would hâve the right to resist the same, and that court, per- 
haps, the power to punish the receiver of this court for contempt, and 
thus would be brought about such conflict of authority as the law 
would avoid. It may be said that the court has the power to not only 
enjoin the défendants from prosecuting their suit in the state court, 
but also to compel them to dismisa the same, in which event the 
property in the hands of the sheriff would be released, and the re- 
ceiver could then take possession thereof. Authorities hâve been 
cited to enforce that doctrine, but ail the cases upon that point rest 
upon the theory that some fraud or unjust advantage has been taken, 
whereby the rights of the complainant hâve been prejudiced; but in 
this case, while the allégations in the bill allège that the plaintiffs in 
the state court are seeking to secure an unjust advantage, it is mani- 
fest that the question can be decided in the state court just as well 
as in this court, and the défendant association can now set up ail of 
its défenses, whether they be at law or in equity, and the receiver 
may also appear and set up his rights with référence to the property, 
and hâve the same adjudicated in that court. There is therefore no 
fraud in this case, nor is there any reason why the rights of the par- 
ties in that court cannot be adjudicated as fairly and justly there 
as if they were hère. We think, therefore, on that point, that the 
facts stated in the bill do not constitute a separate and distinct 
ground of equity jurisdiction. Railway Co. v. Burke, 27 U. S. App. 
736, 13 0. 0. A. 341, and 66 Fed. 83. 

A decree will go appointing a receiver for ail property belonging to 
the American Savings & Loan Association, of every description and 
character, real, personal, and mixed, including debts, choses in action 
rents, and the like, which are not in custody of any state ofBcer under 
légal process; and authority will be given to such receiver, if he 
elect so to do, to take proper steps in the state court to reduce to his 
possession the Tilley tract referred to in this complaint; and the 
court retains the case for the purpose of making any further orders 
that may be necessary for the proper disposition of the assets of said 
association. 
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MAOKALL V. RATCHFORD et aL 
(Circuit Court, D. West Virginia. August 21, 1897.) 

1. Injunction— Maeching on Highwat— Intimidatino Emplotbb— Contbmpt. 

An injunction was granted and served on défendants, restralnlng them and 
ail others from in any way interfering with the management, opération, or 
conducting of the mines named In the bill, either by menaces, threats, or In- 
timidation of any eliaracter used to prevent the employée of sald mines from 
going to or from the aame, or from ongaging In their usual business of mlning. 
Défendants jolned a body of over 200 striking miners in marchlng, with music 
and banners, past one of sald mines and the homes of the miners worklng 
therein, marching and countermarching for three days along the public hlgh- 
way between the mine and the homes of the miners, haltlng In front of the 
mine, and taking positions on each side of the road whicth the miners must 
croes In going to and from the mine, before daylight and late at night, at 
the tlme when such miners were going to and from their work. The avowed 
object of the strlkers was to influence the miners to join in the strike, and 
thia mareliing and haltlng in front of the mine were with the évident Intent 
to accomplish thls objeet by intimidation, and some of the miners were thereby 
Intlmldated and kept away from their work. Edd, that défendants were guilty 
of contempt. 

2. Same — TJsE op Highwat. 

Any use of a public hlghway whieh prevents Its reasonable, seasonable, and 
ordlnary use by the gênerai publie, or by dtizens, for purposes connected with 
their regular business, is unïawful, and In a proper case the contlnuance of 
such use may be enjolned. 
8. Same— Mine Ownbe — Unlawful Intekfebbnck. 

The owner of a mine Is entitled to the aid of the courts to protect hlm, 
against the unïawful lnt»ference of others, In the contlnued enjoyment of the 
right to operate his mine, the rlght to employ the labor of those willing to work, 
and his right to the use of the highway leading to hia mine, for himself and 
his employés. 

In Chancery. In the matter of the contempt proceedings against 
Patrick Hamey, Ed. L. Davis, J. L. Higginbotham, et al 

A. B. Fleming, for complainant. 

John J. Davis, John W. Davis, and W. Scott, for défendants. 

GOFF, Circuit Judge. As to the lave applicable to the matter now 
under considération counsel hâve not differed, and the court has no 
trouble. It is concerning the facts — what they prove, and their 
proper application to the law involved — that counsel hâve expressed 
différences, and the court is required to décide. Maiiy matters for- 
eign to the issue now presented hâve been referred to by counsel and 
testified about by witnesses, but the court will exclude them from its 
considération. Matters ref erring to "f ree speech," "natural r ights," aod 
the "liberty of the citizen" are not now involved in this issue nor axe 
they in danger. They will survive this ordeal, and it is to be hoped 
that they will be further endeared to us ail, if that be possible, by 
our mutual expérience herein and the incidents connected therewith. 
The right of free speech has not been abridged, nor in any manner 
interfered with. The "organizer" has spoken to his heart's content 
hère, there, and everywhere. The "camp" has heard hlm, and been 
electrifled by his éloquence. City, town, and hamlet hâve been vis- 
ited by him, and hâve given him générons welcome. Public build- 
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ings hâve been thrown open, street corners utilized, the crossroads 
and highways called into réquisition. Tke right of the people to as- 
semble and discuss matters in which they feel an interest has had an 
exemplificatiôn during the last month in this and adjoining states 
that has been pleasing to our citizenship, and as gratifying to ail true 
loyers of republican govemment as it has been unwelcome and unex- 
pected to the agitator and the démagogue, who it seems delight in 
drawing lurid pictures of the days yet to corne, when "liberty" shall 
hâve perished from the face of the earth, and "free speech" shall be 
but the dim remembrance of a dream long passed, -recalling but 
faintly the days when freedom yet tarried among men, and was wor- 
shipped by those who called themselves "freemen." 

ïhe simple question hère is, are thèse défendants in contempt of this 
court? On the 16th inst. this court granted an injunction restraining 
the défendants and ail othera from in anywise interfering with the 
management, opération, and conducting of the mines in the bUl men- 
tioned, either by menaces, threats, or any character of intimidation 
used to prevent the employés of said mines from going to or from the 
same, or from engaging in their usiual business of mining. Ali per- 
sons were restrained from entering upon the property of the Montana 
Coal & Coke Company for the purpose of interfering with the em- 
ployés of said Company, either by intimidation, or by the holding of 
either public or private assemblages upon said property, or in any 
way molesting, interfering with, or intimidating the employés of that 
Company so as to induce them to abandon their work in the said 
mines. This injunction was served on a number of the défendants 
early on the morning of the 17th inst. It was also served on other 
of the défendants, together with an additional or supplemental and 
constrviing order, on the morning of the 18th inst. If the défendants 
were aware that the court had passed the decree granting the injunc- 
tion mentioned, if they were aware of its terms and import, and if 
they then interfered with or intimidated the employés of said coal 
Company, thereby preventing them from going to or from their work, 
or causing them to abandon the same, then they are guilty of the 
contempt charged, and should be, must be, and will be punished. The 
strikers had the right to quit work themselves, and they had the right 
to induce other miners, by peaceable means, by the persuasive force 
of public or private argument exerted in a lawful way, to also quit 
work and join them. But it must be kept in mind that the miner 
who still desired to work had the same right to do so as the miner to 
quit work; and also it should be remembered that the owners of the 
mines, individual or company, had the right to operate the same, the 
right to employ the labor of those willing to work, the right to use the 
highway leading to the mines for themselves and for their employés, 
even as had the strikers to quit work, the miner to go on with his 
work, or the agitator to indulge in the right of "free speech." It 
seems from the évidence that but few of the miners employed at the 
Montana mines had joined the strikers. Ail efforts to induce them 
to do so had apparently failed. At this juncture a company of march- 
ing strikers, mostly from Monongah. went into camp about one mile 
from the Montana mines. During Monday, Tuesday, and Wednes- 
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day, this company, under command of its oflBcers, with music and 
banners, marched and countennarched along the county road running 
through the property of the Montana Ooal & Ooke Company. This 
marching was very early in the morning and in the aftemoon, at times 
when the miners of said company were either going to or coming from 
their work. The marching was from the camp down to the mine open- 
ing, then back to the village where the miuers lived, thence again 
past the mine opening, and so on, "to and fro," during certain hours 
of the morning and aftemoon. They did not march past the prop- 
erty of the company, for the reason, as stated by their leader, that the 
river stopped them. The marching was therefore from the camp to 
the river, and from the river back to the camp, always by the mine 
opening and the miners' homes. There was an object in this, and 
the intent will be disclosed by the facts. Thèse miners had refused 
to 'oin the strikers, and had neglected to attend the strikers' meeting, 
evidently preferring to remain at work. The camp was established 
near them for the purpose of influencing them. Was that influence 
to be exerted, and was it exerted, in a lawful and proper manner? 
The answer to that question détermines the guilt or innocence of 
thèse accused. In endeavoring to influence the miners to join them, 
did the strikers prevent them from going to or from their work, and 
did they use any character of intimidation in so doing? 

A body of men, over 200 strong, marching in the early hours of the 
morning, before daylight, halting in front of the mine opening, and 
taking position on each side of the public highway for a distance of 
at least a quarter of a mile, at the exact places where the miners were 
in the habit of crossing that highway for the purpose of going from 
their homes to their work, is at least unusual, and, in the state of 
excitement usually attending such occasions, neither an aid to fair ar- 
gument, nor conducive to the state of mind that makes willing cou- 
verts to the cause thus championed. That the marching did intimi- 
date quite a number of the miners is clear, if the évidence offered is 
to be believed; and the court finds it uncontradicted and entitled to 
credence. The court is also forced to conclude, from ail the facts 
and circumstances detailed by the witnesses, from the object the 
marching men had in view, and from the locality where they marched, 
and its topography, that the intention of the marching strikers was to 
interfère with the opération of the Montana mines, with the miners 
engagea in working said mines, — ^to intimidate them, and thereby in- 
duce them to abandon their work, and then secure their co-operatiou 
in closing the mines. The marching men seemed to think that they 
could go and come on and over the countv road as they pleased, be- 
cause it was a public highway. But this was a mistake. The min- 
ers working at Montana had the same right to use the public road 
as the strikers had, and it was not open and free to their use when 
it was occupied by over 200 men stationed along it at intervais of 
three and flve feet, — men who, if not open enemies, were not bosom 
friends, That some miners passed through this line is shown. That 
others feared to do so is plain. That the marching column intended 
to interfère with the work at the mines would be foolish to deny. A 
highway is a way over which the public at large hâve a right of pas- 
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sage. It is a road maintained by the public for the gênerai conven- 
ience. True, the strikers had a right to march over it as passengera 
just the same as ail other citizens; but they had no right to make 
it a parade ground, or stop on its sideways at fréquent interrals, and 
bv the hour, at times when other people who had the same right to 
its use were in the habit of using it for purposes connected with 
their daily avocations. The miners of the Montana mines, as well as 
the owners of that property, had the same right to use the public road 
as had the marching strikers, It seems to the court that the men 
whose work is interrupted and the people whose property is dam- 
aged by the improper use and occupation of the highway are the peo- 
ple who hâve the true grounds of complaint because of the improper 
use of what in the early books of the law is called the "king's high- 
way." The building in which we are now holding this court is lo- 
cated on the corner of Third and Pike streets, Clarksburg. Ail the 
citizen of that town can use those streets for purposes connected with 
their business. AU persons properly deporting themselves can pass 
along and upon them for ail proper business matters, or for the mère 
purpose of transit; and ail persons, due regard being had for the 
public interest and safety, may parade, with banners, flags, and bands 
of music, along and over said streets at reasonable times and season- 
able hours, provided the same does not prevent the reasonable and 
seasonable use of said streets by those entitled to the same. If such 
use should close the business houses along said streets, by preventing 
employés from reaching them, then, if such parades were not pre- 
vented by the city authorities, the owners of property so affected 
would be entitled to the aid of the courts in protecting their rights. 
No one portion of the community has a right to march along those 
streets day after day, nia:ht after night, and station themselves along 
them at intervais of three or flve f eet, for hour after hour, thereby pre- 
venting the owners of property located thereon from reaching the 
same in person, or by their clerks or other employés, for purposes con- 
nected with their regular business. Under such circumstances the 
police of the city would either move the coliunn along, out of the 
way of the public business, or take into custody the men who without 
authority obstruct the streets and public highways. The marching 
men had then no such right on the county road as they claimed. 

That the parties now in custody knew that the injunction had been 
issued is not denied, — is plain from the évidence. They spoke of it 
jocularly, mostly, — now and then resentfully and disrespectfully. 
Such tenus as thèse passed along the line: "We are used to papers 
like that." "We will take the conséquences." "I will eat mine for 
breakfast." The oiHcers were careful in explaining its terms, and, 
I may say, in beseeching the strikers not to violate them. They told 
the marchers to march on and pass by if they wished to> but not to 
march and countermarch "to and fro" by the mines, because such 
marching was prohibited by the court. But the advice was not 
heeded, the disregard of the court's order continued, and the conduct 
that constituted violation of the injunction was openly resorted to 
and persistently maintained. Thèse défendants are ail guilty of the 
contempt charged. Their conduct, in connection with their knowl- 
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edge of tlie action theretofore taken by this court, concerning tlie in- 
junction referred to, was evidentlv in violation of the provisions of 
Bection 725 of the Revised Statn'tes of the United States. What 
should the punishment of the court be? Outside of their conduct in 
this particular, the demeanor of those who so marched has been 
most commendable. They hâve indulged in no threats, nor has loud, 
boisterous, or taunting language been used. They hâve been sober 
and décent, mindful of their own interests, and, with the exception 
noted, respectful of the rights of others, and observant of the require- 
ments of the law. They impress me as thoroughly honest in their 
claim that they had the right to march and act as they did, because 
they were on the "public highway." In my Judgment, they were in 
that particular mistaken, having been badly advised thereto; but 
nevertheless such belief, hionestly entertained by them, deprives their 
disobedience to the court's decree of malice, takes the sting out of the 
contempt found, and suggests a punishment that will be as light as 
due regard for the proprieties will admit of. The parties hâve alreajdy 
been in custody for three days. Let them be conflned in the jail of 
Harrison county, W. Va., for the further period of three days from 
this date. But let it not be supDosed hereafter, now that attention 
has been called to the matter and the law. that other and further in- 
fractions of the decrees and orders of this court will be so lightly 
punished. In this case, for the reasons mentioned, justice has been 
tempered with mercy ; but if, with the light of this investigation in 
their pathway, thèse défendants shall persist in disregarding the de- 
crees of this court duly entered in causes properly before it, then let 
It be remembered that mercy shown to contempt under such ciroum- 
Btanoes would be not only a crime, but the death of justice. 
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L Bqtjitt Jotusdiction— Appbai,— -Waiveh op Objections. 

In a suit to enjoin a continuing trespass by taking ore from a mine, the 
tltle to which Is In dispute, an appellate court will consider as walved the ob- 
jection that eomplalnant was bound to establlsh his tltle at law before a de- 
cree for équitable relief could be granted, when such objection wa» not 
taken In the court below. 

S> Mines and Minino— Patkntkd Claims— Extralatkral Rights. 

When a patent describes a claim as having parallel end Unes, and grants 
extralateral rights, the courts are t)ound by the terms thereof, In a contro- 
versy with the owners of an adjoining claim, and cannot deny such extra- 
lateral rights on the theory that the end Unes are not in fact parallel. 

8 Appkam in Eqtjitt— Findinqs ov Fact. 

On an appe^ In equlty, flndlngs of fact made by the court below are en- 
tltled to some welght, but are not blndlng on the appellate court. The 
whole case Is before the latter court, and it Is bound to décide the same, so 
far as it la in a condition to be declded, on Its merlts. 
4 Mines and Mining — Lodbs and Vbins. 

Where two velns or ore bodies, lylng near together In conntry rock of 
Uparite, each had clearly-deâned foot and hanging walls, with the usual 
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characteristlcs of Iodes or veins, Tteld, on the évidence, that they were sep- 
axate Iodes or veins, and could not be considered as constltutlng, with tlie 
mass of liparite between them, a single minerallzed zone or Iode, tliough tlie 
Intervening liparite was more broken up tlian that lying outside, and to 
some extent impregnated with silver. 

5. SaME— EXTRALATEIÏAIi RiGHTS. 

If the apex of a vein, or part of it, crosses the end Une of a elaim, and 
then passes eut through a side line, but curves back again Into the claim and 
crosses its other end line, this gives the owners of the claim no right to any 
part of the apex whlch is outside of their Unes. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Califomia. 

A. H. Eickets and Geo. H. Noyés, for appellant 
John Garber, for appellees. 

Before GILBEET, Circuit Judge, and KNOWLES and BELLIN- 
GER, District Judges. 

KNOWLES, District Judge. This is an action brought by John 
S. Doe to restrain and enjoin the appellant from committing a con- 
tinuing trespass upon two mining claims, known as the "Oriental 
No. 2" and the "Red Cloud," situate in Calico mining district, San 
Bérnardino county, Cal. John S. Doe died, and the appellees, Bart- 
lett Doe and Charles F. Doe, were appointed executors of his last 
will and testament, and were substituted as parties plaintifE in the 
place of the said John S. Doe. The appellant, the Waterloo Mining 
Company, owns the Silver King mining claim. This lies north of 
and adjoining the said Oriental No. 2 and Red Cloud claims. The 
appellant sunk a shaft or incline upon its own surface ground within 
the Unes of its claim, and from thence drifted into the ground claim- 
ed by appellees, and which ground is beneath the surface of that 
which is within the line of . appellees' claims. This the appellant 
claims the right to do, and threatens and undoubtedly intends to 
continue to do, and to extract the ore therein and appropriate the 
same to its own use. There is a vein of spar, carrying silver and 
other minerais, in the Silver King Iode claim, called the "north 
vein," and another sometimes called a "divergent vein," and at other 
times the "middle vein." There is a vein of spar, also carrying sil- 
ver, which crops out on the Red Cloud and Oriental No. 2, and which 
in the évidence is termed the "south vein," Appellant claims that 
ail thèse veins belong to a mineralized zone whose apex is in the 
Silver King ground. The Silver King is higher up the mountain 
than the Red Cloud and Oriental No. 2 claims, and hence upon a 
higher élévation than the other two. If the ground embracing thèse 
three veins is one minerai zone, then the part thereof within the Sil- 
ver King promises would hâve the higher élévation. This zone 
would, however, be eut by the south side line of the Silver King and 
the north side lines of the Red Cloud and Oriental No. 2. Appel- 
lant received pending this suit a patent from the United States to 
the Silver King Iode. The appellees hâve certiflcates of sale from 
the United States for their two claims. 

Before proceeding to discuss the questions involving more or lésa 
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the merits of this controversy, one of a preliminary nature is pre- 
sented for détermination, and one involving the jurisdiction of the 
lower court to hear and enter a decree in the same,( It is urged that 
the circuit court and that this court, in aceordance with the estab- 
lished rules in équitable proceedings, had no right or jurisdiction to 
enter any decree in this case. The ground upon which this claim 
is based is that the bill of complaint does not présent an équitable 
cause, for the reason that it does not appear that the title of the 
complainants to the premises described in their bill, and upon which 
it is alleged appellant has trespassed, has ever been established by 
any action at law, and that the title complainants alleged to be in 
them was controverted and denied in the answer of appellant. 
Hence one of the issues in the case involved the détermination as to 
the légal title to complainants' alleged mining claims; that under such 
issues the action was more in the nature of an action of ejectment 
to try a légal title than one to détermine équitable rights. It does 
not appear to be controverted but that appellant by its answer put 
in issue the légal title complainants allège in the bill to be in them. 
There is no doubt but this is an action asMng for équitable relief. 
Enough is stated in the bill to hâve warranted the issuing of an 
injunction pendente lite, had an action at law existed to récover 
possession of said premises within the boundaries of appellees' min- 
ing claims, or in an action in trespass. The prayer in the bill is 
for an injunction pending this action, and also that at the déter- 
mination of this action said injunction be made perpétuai. There 
is no dispute in the case upon the point that appellant has entered 
upon premises beneath the surface of the two claims set forth in the 
bill as the property of appellees. While the answer to the bill 
présents an issue as to the title of appellees to their two claims, 
there was no controversy in the évidence upon this point. The point 
presented in this case upon this matter in this court was not pre- 
sented or considered in the court below. In the case of Erhardt v. 
Boaro, 113 U. S. 537, 538, 5 Sup. Ct. 565, 566, the suprême court, hav- 
ing stated that the former doctrine was that when there was a dis- 
pute as to title no injunction would be granted restraining a tres- 
pass, said: 

"This doctrine has been greatly modifiée! In modem times, and it is now a com- 
mon praetice, in causes where irrémédiable mischlef is being done or threatened, 
going to the destruction o£ the substance of the estate, such as extracting ores 
from a mine, or the cutting down of timber, or the removal of coal, to issue an in- 
junction, though the title to the premises be in litlgation. The authority of the 
court is exerclsed in such cases, through its préventive writ, to préserve the prop- 
erty pending légal proceedings for the détermination of the title." 

Where there is no dispute as to title, there would seem to be no 
necessity of resorting to an action at law for the purpose of deter- 
mining the same. But, when there is a dispute as to the légal title, 
it would seem that the best rule was to require an action at law to 
settle the légal title. This was so stated in the case of St. Louis 
Mining & Milling Co. v. Montana Mining Co., 58 Fed. 129. Pending 
this action, however, an injunction pendente lite would be proper. 
When the légal title is settled, if the équitable rights such as would 
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warrant a perpétuai înjunction sihould be found for complainants, 
then suoh an injunction should be awarded. The allégations in the 
bill were sufficient to warrant the court in issuing, not only a tem- 
porary injunction in this case, pending an action at law to déter- 
mine the légal title, but also were sufficient to warrant a perpétuai 
injunction upon the détermination of the légal title in favor of the 
complainants. The question is then presented as to whether or 
not the appellant could waive this right to hâve the légal title estab- 
lished at law before there was any considération of the issues that 
presented the question as to whether a permanent injunction should 
issue. If the fact that the légal title has not been determined is 
one of such vital importance to the jurisdiction of the court that 
when it exists no jurisdiction to hear and détermine such a case 
as this can be properly exercised, then, upon the motion of appel- 
lant, or perhaps upon the court's own motion, the cause should be 
dismissed. In the discussion of this question, Mr. Pomeroy, in his 
work on Equity Jurisprudence, says: 

"Where, however, the plaintiff's title Is dlsputed, tbe raie Is settled that he must, 
in gênerai, procure hls title to be satisfactorlly determined, by at least one verdict 
in hls own favor, by at least one successful trial at law, before a court of equity 
wlU Interfère; but the rule no longer requlres any partlciilar number of actions 
or trials. The reasop for this requlslte Is that courts of equity wUl not in gênerai 
try dlsputed légal titles to land. But the rule is one of expediency and pollcy, 
rather than an essential condition and basis of tbe équitable jurisdiction." 

Hère, it is to be observed, the view set forth, that the doctrine 
that a court of equity will not, in such a case as this, proceed to dé- 
termine the issues presented until the légal title, if controverted, is 
established in an action at law, is one having its foundation in ex- 
pediency and policy, and not because a court of equity, as a matter 
of fact, has no jurisdiction to détermine a cause where a légal title 
is dlsputed and is one of the issues presented for détermination, 
The same author, in volume 1, p. 130, of said work, says, in speak- 
ing of the jurisdiction of a court of equity: 

"On the eontrary, as will be more fully stated hereaf ter, the objection that the 
case does not corne wlthin this so-called equity jurisdiction must ordinarily be 
definitely raised by the défendant at the commencement of the action, or else it 
will be regarded as walved, and the judgment will not even be erroneous." 

In Modem Equity Practice, by Beach, sections 13 and 14 are as 
follows: 

"Sec. 13. The objection that plalnyfiC has an adéquate remedy at law should be 
raised by demurrer or by plea, or should be distinctly stated in the answer of the 
défendant. It cornes too late at a hearlng on the merlts, when the court has 
jurisdiction of the parties and the subject-matter. 

"Sec; 14. But when the case is one in which it Is not compétent for the court to 
grant tlie only relief asked, the remedy belng at law, or it appears that châncery 
has not, under any elrcumstances, jurisdiction of the subject of the blU, the 
court wlU entertaln the objection at any stage of the case, or sua sponte, and dls- 
mlss the bill." ; 

I am of the opinion that thèse two sections state the correct posi- 
tion. As has been stated before, the relief asked in this case was équi- 
table, and such as a court of law could not aiford. An action of tres- 
pass, in which damages only could be recovered, cannot be considered 
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aa a subetitute for an action which asks that a continuing trespass be 
prevented, and which trespass goes to the destruction of the estate of 
the plaintiff. In a case where équitable relief is demanded, the fact 
that there is a plain, speedy, and adéquate remedy at law should be 
raised in the trial court, or it will be deemed waived. Eeynes v. 
Dumont, 130 U. S. 354^95, 9 Sup. Ct. 486; Kilbourn v. Sunderland, 
130 U. S. 505-514, 9 Sup. Ct. 594; Tyler v. Savage, 143 U. S. 79, 12 Sup. 
a. 340; Brown t. Iron C!o., 134 U. S. 539, 10 Sup. Ct. 604; Iron Co. 
V. Eeymert, 45 N. Y. 703. The case at bar was not one in which there 
was any plain, speedy, and adéquate remedy at law, but one that 
courts of equity, when the objection has been proi)erly presented, 
would not proceed and détermine, as a matter of policy and expedien- 
cy, until the légal title in dispute had been determined in an action at 
law. But the rule of waiver applied to the former class of cases should 
be more readily and unreservedly applied in the latter class of cases. 
For thèse reasons we hold that the appellees waived the objection that 
the issue as to the légal title of appellees had not been determined in 
an action at law before the court below entered the decree in this 
cause. 

Counsel for appellees urge that whatever the court might flnd as 
to the south vein being a part of a mineralized zone having its apex in 
the Silver King Iode, the premises of appellant, still appellant would 
hâve no right to follow such Iode on its downward course outside the 
Bide lines of said Silver King Iode, because the location of the same 
was not made according to law, in this: that its end lines were not 
located parallel with each other. It has been observed that the appel- 
lant has a patent from the United States for its said Iode. Its rights 
must be determined by the terms of this patent. The description in 
the patent of the Silver King Iode gives it parallel end lines, and 
grantfi the right to follow ail Iodes on their dip outside of the side lines 
of the same, whose apex is within the surface lines of the claim, and 
whose strike is eut by the end lines of the claim extended perpendic- 
ularly downward. It is true, perhaps, that in the section of the 
minerai land act providing for the issuing of patents by the United 
States for Iode claims there is no provision made for granting any ex- 
tralateral rights, The language of section 2325, Rev. St., is: 

"A patent for any land clalmed and located for valuable deposlts may be ob- 
talned in the followlng manner." 

In section 2319, Rev. St, it is, however, provided: 

"AU valnable minerai deposlts In lands belonging to the United States, both 
surveyed and unsurveyed, are hereby declaxed to be free and open to explora- 
tion and purchase, and the lands In which they are found to occupation and 
purchase." 

It will be observed that the valuable minerai deposits above named 
are declared to be open to purchase, and that they are distinguished 
from the land in wldch they are found. In section 2322, Rev. St., it 
will be observed that a Iode, vein, or ledge containing a valuable min- 
erai deposit is distinguished from the ground in which the same is 
found. The grant in this section is: 

"iShall hâve the exclusive right o? posseeslon and enjoyment of ail the sur- 
fa:ce Inciuded wlthln the Unes of thelr location, and of ail velns. Iodes and 
82 F.^ 
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ledges throughout their entlre depth, the top or apex of whlch lies Inside of such 
surface Unes, extended aowflward vertlcally, although such veins, Iodes or 
ledges may so far départ from a perpendlcular in their course downward as to 
extend outside of the vertical side Unes of such surface location." 

Then follow the limitations of the grant, which it is not necessary to 
quote for a détermination of the question now presentéd for consid- 
ération. 

It will be observed that the Iodes, veins, or ledges granted are dis- 
tinguished from the surface ground, and are made the subject of a 
separate grant, and to separate provisions. It may be that congress, 
considering the provisions of the common law which reserved in every 
grant from the crown ail precious metals, wished to set this matter 
at rest in thèse provisions. When we corne to the patent for minerai 
land again, we again observe that the land in which the vein, iode,. or 
ledge is found is treated separately from that of said veins or Iodes. 
Since the passage of the minerai act of 1872, the land department of 
the United States has given such an interprétation to the same as 
would allow of a patent to the locator of minerai lands for a Iode 
claim; granting to him, not only the ground within the surface Unes 
of his location, but also ail Iodes, veins, or ledges having their top or 
apex within the same, throughout their entire depth, although they 
might, on their dip extending downward into the earth, départ from 
the side Unes of the ground granted. There was a limitation upon 
this right, which was describâ in the following language in the pat- 
ent: 

"Provided, that the right of possession to such outside parts of sald veins. 
Iodes or ledges shall be eonflnéd to such portions thereof as lie between vertical 
planes drawn downward through the end Unes of said lot (naming the same) 
so continued In their own direction that such planes will intersect such exterior 
parts of said veins, Iodes or ledges; and provided further, that nothing herein 
contained shall authorize the grantees herein to enter upon the surface of a 
claim owned or possessed by another." 

There has also been sinçe said date a réservation in ail patents of 
the ground described, which is as f ollows : 

(1) "That the premises hereby granted, with the exception of the surface, may 
be entered by the proprietor of ariy other vein, Iode or ledge, the top or apex of 
which lies outside of the boundarles of said granted premises, should the same 
in its dip be found to penetrate, intersect or extend into said premises, for the 
purpose of extracting and removing the ore from such other vein, Iode or ledge." 

Section 2320, Eev. St., provides for the location of mining claims 
"upon veins or Iodes of quartz, or other rock in place, bearing gold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits." The 
act of January 22, 1880 (1 Supp. Kev. St. p. 276), speaka of vein, Iode, 
or ledge sdught to be patented. 

The land department has considered, in view of ail thèse provisions 
of the statute, that it was proper to word a patent for minerai land 
embracing a vein, Iode, or ledge, as above described. To interfère with 
this construction of the said minerai land acts would disturb many 
rights long enjoyed. A contemporaneous construction of a statute by 
those compelled to act thereunder is entitled to great weight. The 
Iodes, veins, or ledges conveyed are those embraced within the mining 
claim located and granted in the patent. The presumptions are in 
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favor of the correctness of the land department in issuing tliis patent. 
Its action was within its jurisdiction, and we cannot go behind the 
same in a collatéral action. Looking, then, at the patent, we observe 
that appellant was granted extralateral rights. If, then, appellant, 
in entering the premises embraced within the Unes of appellees' claim, 
beneath the surface, followed down on its dip a Iode whose apex waa 
within its ground, and whose strike was eut by the end Unes of its 
claim as patented, it was pursning a course to which it had a légal 
right. 

It is further urged by appellees that this court is bound by the 
findings of facts of the circuit court, unlesis they are found to be 
clearly and palpably erroneous. On an appeal in an equity suit, the 
whole case is before the court, and it is bound to décide the same, so 
far as it is in a condition to be decided, on its merits. Beach, Mod. 
Eq. Prac. p. 978; Eidings v. Johnson, 128 U. S. 212, 9 Sup. Ot. 72; 
Garsed v. Beall, 92 U. S. 684-695; Johnson v. Harmon, 94 U. S. 371. 
If a case has been referred to a master, and he has made findings of 
fact, there ought to be exceptions to the same, if any party to the 
suit is dissatisfled therewith, and a ruling upon the same made by the 
chancelier. If this course is not adopted, theee findings cannot be 
reviewed on appeal. It is to be observed, however, that the findings 
of fact by the circuit court are not without some weight in consid- 
ering the merits of the case. This case, therefore, is presented to 
this court upon its merits, and must be considered upon the évidence, 
with such aid as may be found in the findings of the circuit court, 
ïhe main issue, upon the évidence, is as to whether what is called 
by the witnesses the "south vein" is a part of a mineralized zone, 
which may be denominated a "Iode," and which has its apex in the 
Silver King ground, or is a separate vein or Iode, having its apex in 
the Oriental No. 2 and Eed Cloud mining claims. If it should be de- 
termined that this south vein is no part of a Iode having its apex 
in said Silver King claim, then the difficult question that may be 
presented if the court should flnd otherwise is not involved. This 
question is as to what would be the rights of the parties if it was 
found that the south and north veins were part of one Iode, as the 
said Iode would be ont by the south side Une of the Silver King Iode 
and the north side Une of the Oriental No. 2 and the Ked Cloud 
claims. In considering the question as to whether this south vein 
is part of a mineralized zome, which would oome under the définition 
of a "Iode," as used in the minerai land act of congress, we are pre- 
sented with the définition of a "Iode" as given by Justice Field in 
the Eurêka Case, 4 Sawy. 302, Ped. Cas. No. 4,548. That définition 
made the term "Iodé" "applicable to any zone or belt of mineralized 
rock lying within boundaries clearly separating it from the neigh- 
boring rock. It includes, to use the language cited by counsel, ail 
deposits of minerai matter found through a mineralized zone or 
belt coming from the same source, impressed with the same forms, 
and appearing to hâve been created by the same process." In con- 
sidering this définition, the facts which conJronted that distihguished 
jurist in that case should not be lost sight of. He found a lime- 
rock formation lying between two clearly-deflned walls, each hav- 
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ing a deflnite dip, one composed ; af shale and the other quartzite. 
The quartzite wall exMbited marks of movement on its surface; 
that is, attrition. This is one of the distinguishing marks of a vein 
or Iode. This lime rock between said walls was of a peculiar char- 
acter, and differing from that above the shale. The stratifloation 
common to lime rocks in their normal condition had by some force 
of nature been destroyed, and the whole mass crushed and fissured. 
There were two other facts presented by the évidence in that case 
which it would appear might also hâve been noticed by the dis- 
tinguished jurist. The évidence presenting said facts bas been read 
in this oase, and made a part of the testimony of the witness Ham- 
mond. Thèse facts are: (1) That the lime rock found between the 
walls niamed was what is called magnesian or dolomite lime rock. 
This is a lime rock whioh has, through some dynamic force or agency, 
undergone a metamorphism. Usually such lime rock by one of 
said forces has been changed in its constituentSi, besides having its 
stratification destroyed. (2) That this class of lime rock often con- 
stitutes the lead or Iode in which lead ores are found. In one por- 
tion of said évidence Mr. Hunt sitates that thèse dolomite or mag- 
nesian lime rocks are the formation in which most of the lead depos- 
its of the world occur. He also quotes Mr. Van Cotta, to the effect 
that the magnesian lime stone itself has something to do with thèse 
deposits. The ores found in the Eurêka were lead-silver ores. Let 
us see whether the facts in this case bring the premises in which the 
south, north, and middle veins are found within the définition of a 
"Iode" found in the Eurêka Oase. The country rock where thèse 
veins are fk)und is a voloanic rock termed "liparite." It extends sev- 
eral miles above and to some distance below where thèse veins are 
found. In the ground between the north and south veins the lipa- 
rite is more broken up than elsewhere, unless it be in the ground 
between the south vein and a vein south of this called the "AA and 
BB vein." In the fissures there is, perhaps, more spar than is else- 
where found in the liparite. The north vein rests upon a clearly- 
deflned foot wall. There is a hanging wall over the south vein. 
Between thèse two veins the lipatite was softer than in other places, 
and there had occurred a greater kaolinization in its fissures than 
elsewhere. I hâve stated that it appears that there was a well- 
defined foot wall to the north vein and a hanging wall to the south 
vein. The évidence also shows that there was a clearly-deflned foot 
wall to the south vein and a clearly-deflned hanging wall, other 
than the hanging wall of the south vein, to the north vein. In fact, 
the characteristics of the two veins are very similar. Mr. Janin, a 
witness for appellees, says, in speaking of the south vein: 

"The vein Itself has very strong and distlnctive features of a foot wall that 
is continuons. The vein fllUng is to the south,— that is to say, towards the 
hanging-wall side, — wlth occasional breaks on the foot-wall slde, where It shows 
some Jasper, at least; and I présume it was a portion of the vein flUing once. 
So it is easy to trace throughout tWs whole length of 2,000 feet on the surface, 
and also in depth. I therefore cousider it to be a very contlnuous, strong vein, 
so far as it Is marlced and goes. The vein is like ail other fissure veins, or, 
rattier, It has the fissure faultlng plane, because It shows some évidence of move- 
ment and the hanging wall Is somewhat broken. At the Oriental shaft on the 
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upper level the foot waJl Is very highly polished. Indeed, It shows sUckensldes 
very plainly, and it shows there must hâve heen some movement." 

A little further in his évidence the witness says tMs vein has a 
regular dip, -wliich he describes. There are many other witneasea 
in the case who note and describe this foot wall, and some the hang- 
ing wall of this south vein. It is not necessary to quote ail this évi- 
dence. The witness Aldersley, who was examined on the i>art of 
appellant, admits that in some places he found the foot wall of this 
south vein. He says that the hanging wall thereof was for about 
four-fifths of the distance along its strike, as exposed, composed of 
what he terms "bird's-eye porphyry," or what is looally called "bird's- 
eye," and one-fifth mud or brown tuflfa. He says that this bird's-eye 
is ail the way from 20 to 5 feet thick, according to the locality where 
found. In describing the north vein, upon cross-examination, the 
witness says: 

"Q. The slip was there? A. ïes, sir. Q. Now, then, when they took It out, 
did they take ail out between the foot wall and the hanging wall at the surface? 
A. Not altogether. It has been taken out slnce the flrst working. Q. Well, was 
the hanging wall as well defined as at the foot wall? A. Yes, sir. Q. It was? 
A. Yes, sir. Q. The whole distance was? A. Yes, sir; well, no hanging wall is 
ever as well defined as the foot wall, in that position, and I would like to correct 
myself in that statement. Then that foot wall is a perfect plane, nearly,— as 
nearly as can be in a mine,— but the hanging wall dld not hâve that condition. Q. 
Well, was there any hanging wall distinctly to be traced at the surface? A. 
Yes, sir. Q. Well, to what extent along the vein was that the case? A. Very 
near two-thlrds of the way. Q. From wMch end? A. From the east end. Q. 
To wheïe? A. From the east end two-thlrds of the way westward. Q. Along 
the clalm? A. Along the claim,— along the outcrop of the vein. • * • Q. 
Now, what was the appearance of the hanging wall for a distance from the sur- 
face down 20 feet? A. It had a perfectly smooth, but Irregular, surface. Q. 
,Por twenty feet? A. Yes, sir. Q. And what extent on the strike of the vein,— 
whole distance? A. The whole distance, as far as I knew. TTaere is some parts 
that are not exposed, and them I cannot vouch for. Q. But there is some of 
that wall exposed there, isn't Itî A. Yes, sir. Q. That hanging wall? A. Yes, 
sir. Q. What is the character of the rock ? A. Bird's-eye porphyry. Q. Bird's- 
eye porphyry right through? A. Yes, sir. Q. Any of it mud? A. No, sir. Q. 
How far below the surface, foUowing that bird's-eye porphyry, do you hâve to 
descend before you strike the mud? A. At what point? Q. Any point. A. 
WeU, as I said before, on the surface of the Cunningham shaft the mud is about 
40. The bird's-eye is about 40 feet wide. Consequently the mud would be 40 
feet from the vein. Q. What did you mean by 'mud' at that point? A. I mean 
a soft, friable sandstone. Q. Is it not porphyry? A. No, sir." 

The witness in other parts of this évidence shows that his "bird's- 
eye porphyry," as he calls it, extends down as a hanging wall to this 
north vein to its lowest workings. This north vein, then, has ail 
the characteristics of a vein or Iode. It has a foot wall clearly de- 
fined, and a hanging wall clearly defined. In both the south vein 
and in the north vein spar impregnated with ore is found between 
thèse walls, as a rule. There is another fact worthy of remark. 
The vein still further south, called the "AA and BB vein," has been 
described. In the évidence' of Mr. Hammond and other witnesses 
we flnd that this vein has also a liparite foot wall, and the material 
called "bird's-eye" for or on the hanging wall. This material is 
from 5 to 20 feet thick. This AA and BB vein is on a horizontal 
plane about 600 feet south of what is called the "north vein" in the 
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Silver King ground. The characteristics of this vein and that of 
the south vein, so called, and also the country between them, are so 
similar to the north vein and the country rock between the north and 
south veins that the expert witness J. Ross Brown claims that it is 
also a part of the Silver King Iode, and that ail this country lying 
between the north vein and AA and BB vein is one Iode. Mr. 
Edwards, one of the witnesses for the appellees, says that spar in 
the région of ail thèse veins is a part of the country rock. Consider- 
ing ail of the évidence, I am inclined to think this is correct. This 
spar occurs to a greater extent in some parts of the country than 
others. This fact would not prove, bowever, that, where it abound- 
ed in the fissures of the liparite, it proved that a vein existed. The 
appellant urges with some force that the assays made from the 
ground show that from the foot wall of the south vein to the north 
vein the whole mass is impregnated with silver, and that the coun- 
try south of the south vein does not show this condition. But it 
shouid be borne in mind that the material sampled south of the 
south vein was the mud or brown tufifa. This was no fair test. 
That there is liparite between the south vein and the AA and BB 
vein would appear from the évidence as to the character of the foot 
wall of this last-named vein. The évidence, I think, shows that 
this brown tuffa or mud is only a surface deposit resting upon lipa- 
rite, which is the prevailing country rock. This is the opinion of 
Mr. Janin. To hâve presented a fair test, the liparite south of the 
south vein shouid hâve been tested. The mining engineers and 
scientific witnesses who gave évidence in this case did not difCer 
materially as to the physical facts presented, but, as is usual with 
such witnesses, according to the sides in whose interests they were 
swom, they had différent opinions as to what thèse facts demon- 
strated. The circuit court inclined to place the greatest reliance 
upon the opinion of Mr. Janin. As we consider the facts in this 
case, we are disposed to concur in that view. We cannot see that 
the facts presented in this case are of the character which con- 
fronted the court in the Eurêka Oase. In the case of Mining Co. v. 
Callison, 5 Sawy. 439, Fed. Cas. No. 9,886, the court said, in speaking 
of the Eurêka Case : 

"It never was intended In that case to hold that every metalliferous country 
to which boundaries could be found must be regarded as one vein or Iode, for 
this would reduce ail mining districts to one Iode." 

Judge Sawyer, who was one of the judges who sat with Justice 
Field in the Eurêka Case, also presided at the trial of this last case. 

We hold, therefore, that what has been termed the "south vein" 
is no part of the Silver King Iode, but a separate and distinct Iode, 
meeting the usual définition of a "Iode" or "vein" ; that is, an aggre- 
gation of minerai matter containing ores in fissures of rocks. So 
far as this vein lies within the boundaries of Oriental No. 2 and the 
Red Cloud mining claims, it belonged to the appellees (the plaintiffs 
in the court below), and the appellant had no right to enter upon the 
same. 

The appellant présents another question for considération. It is 
claimed that, admitting that the south vein is no part of the Silver 
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King Iode, still appellant should not be enjoined from entering opon 
the same, for the reason, as it is urged, that the end Unes of the 
Silver King eut this vein. It would appear from the évidence that 
this south vein on its eastem strike does enter the Silver King 
ground, and passes out of its east end Une. The apex of this vein is 
not shovpn to be in the ground at this point, but it is a fair presump- 
tion that it is, from its course and dip. The said vein, on its west- 
erly strike beneath the surface, until it passes the westerly end Une 
of the Silver King claim, is within the Oriental No. 2 and Eed Cloud 
claims. The cropping of the apex of this vein, however, on the Red 
Cloud premises, has a course towards the south side of the Silver 
King Iode. In fact, there are some croppings eut by this south side 
Une that are supposed to belong to this vein. This is not, however, 
fuUy established. The évidence is not suiîflcient to show that the 
apex of this vein is found anywhere within the Silver King premises 
opposite to the Red Cloud Iode. The burden of proving this was 
upon the appellant, as the vein in this locality beneath the surface 
of the Silver King is nowhere found. If the vein in its course from 
east to west should be found, along on its apex, to pass out of the 
Silver King Iode and into the Oriental No. 2 ground, from this into 
the Red Cloud ground, and then back again into the Silver King 
premises, and westerly out of its west end Une, there certainly could 
be no right in appellant to any part of the vein, the apex of which 
was not in the Silver King premises. The grant is to Iodes having 
their apex in the ground patented. The fact that a part of the apex 
might be in the ground granted would not give any right to that part 
of the apex which is not therein, although the apex might be eut 
by both end Unes of the granted premises. There is no case that 
supports this doctrine. The case of BuUion, Beck & Champion Min. 
Co. V. Eurêka Hill Min. Co., 5 TJtah, 3, 11 Pac. 515, is a case where 
the croppings were eut on the strike of the same by a side Une of a 
location. The court gave the vein to the oldest locator. The case 
of Argentine Min. Co. v. Terrible Min. Co., 122 U. S. 478, 7 Sup. Ot. 
1356, cannot be well understood from the statement of facts in the 
case. It is believed, however, that the facts in this case showed 
that the vein in dispute and its croppings on their strike passed out 
of one claim into the other in a circular course, and crossed the 
Adelaide claim from one side Une to the other. The parties liti- 
gant came together in the Adelaide ground in f oUowing down from 
the croppings in the surface premises of each on the dip. The court 
gave the ground in dispute to the oldest locator. It would appear 
that, according to their locations, both had latéral rights. The only 
question that could arise, if the facts were as appellant claims, is 
whether it could follow down on the Iode from that part of the apex 
thereof in its premises into the premises of appellees. This is a 
disputed question in mining litigation. As I hâve stated, however, 
the évidence does not warrant the court in saying that there is any 
part of the apex of the south vein in the Silver King premises oppo- 
site the Red Cloud daim. As to what would be the right of appel- 
lant in the Oriental No. 2 premises, if the aouth vein, after it passes 
«n its strike into the Silver King ground, on its dip entered the Orl- 
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entai claim, we do not décide. The case is not argued aad presented 
to us Tipon that state of facts. It does not appear that, from the point 
where the apex of the south vein going east may cross the south side 
Une of the Silver King claim, the appellaat has entered the Oriental 
No. 2 premises on the dip of the same. We hâve nothing presented, 
then, upon which to base a décision, The decree of the court below 
is therefore aflQrmed. 



INVBSTOR PUB. CO. OF MASSACHUSETTS v. DOBINSON et al. 
(Circuit Court, S. D. Oalifornia. July 9, 1897.) 

No. ea2. 

Tbadb-Names— Use of Similar Namh— Right to Injunctioît. 

A corporation is not entltled to an injunction restraining another corpora- 
tion from using the same eorporate name, or from publlshing a perioidical 
havlng a name similar to one published by com^lainant, where défendant 
Is Iflcorporated, and Its paper published in a state distant from complainant, 
and the names are used wlth distlnguishlng charaeterlstlcs whlch render 
injury to complainant therefrom Improbable, In the absence of proof that 
such injury has actually resulted. 

Suit by the Investor Publishing Company of Massachusetts against 
Q-. A. Dobinson and the Investor Publishing Company for an injunc- 
tion and acoounting. Heard on bill and answer and agreed statement 
of facts. 

Wells & Lee and Works & Lee, for complainant 
Sheldon Borden, for défendant. 

WELLBOKN, District Judge. This is a suit for an injunction and 
an accounting. The bill allèges: That the plaintifl is a corporation 
formed and existing under the laws of the state of Massachusetts, and 
the défendant company a corporation formed and existing under the 
laws of the state of California; that for more than flve years last past 
plaintifE has published, and still publishes, in the city of Boston, state 
of Massachusetts, in the city of New York, state of New York, and in 
the city of Philadelphia, state of Pennsylvania, a weekly trade and 
flnancial journal, named "United States Investor"; that said paper, un- 
der said name, has become widely and f avorably known throughout the 
United States, Canada, the republic of Mexico, England, the continent 
of Europe, and Australia, and that plaintiff has also become widely 
and f avorably known throughout said territory; "that défendant the 
Investor Pnblishing Company of California, on or about the 14th day 
of March, 1894, at the city of Los Angeles, state of California, began 
the publication of a trade and flbaancial journal under the name of *The 
Investor,' and the défendant Q-. A. Dobinson is the editor in chief of 
said trade and flnancial journal. And your orator charges that de- 
fendants, by adopting the name of *The Investor' for such paper, and 
by printing at the head of its editorial column the words 'Published 
by the Investor Publishing Company, Incorporated,' the same as your 
orator's eorporate name, has thereby diverted the trade belonging 
to your orator ; that this similarity in the names has produced great 
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confusion in plaintiff's business, and is depiÏTing your orator of the 
beneflt of the réputation acquired by the high character and popu- 
larity obtained by your orator among investors and advertisers 
throughout the United States and elsewhere, whereby your orator 
has been and is greatly damaged. And your orator further says that 
he fears, and has reason to fear, that said défendant will continue to 
use the name and style of 'The Investor Pnblishing Company,' and will 
continue to publish the said trade and flnancial journal under the 
name of 'The Investor,' and thereby cause irréparable injury to your 
orator's exclusive right to the corporate name 'The Investor Publish- 
ing Company,' and to its exclusive right to the name of 'United States 
Investor.'" The bill prays that défendant may be decreed to ac- 
count for and pay over the income and profits unlawfuUy derived from 
the violation of plaintiff's rights, and also for an injunction from the 
further use of the names 'Tne Investor' and 'The Investor Publishing 
Company,' or any imitation thereof. 

The answer dénies, for lack of information and belief, the alléga- 
tions of the bill as to the corporate existence of plaintiff, and as to 
the publication circulation, and réputation of the journal mentioned 
in said bill ; admits that défendant is a corporation existing under 
the laws of the state of California, and that on the 14th day of March, 
1894, it began the publication of a trade and flnancial journal, under 
the name of "The Investor," and ttat défendant Dobinson is the 
editor in chief of said journal, and has been ever since said date; dé- 
nies that there has been, through any act of the défendants, any di- 
version of or confusion in nlaintiff's trade or business, or that the 
plaintiff has been thereby greatly or at ail damaged; dénies that 
plaintiff fears, or has any reason to fear, that défendants will continue 
to use the name and style of the "Investor Publishing Company" in 
connection with the publication of its journal. The answer then 
avers as foUows: 

"And thèse défendants further say that the allégations of complainant's blU 
relating to the use by the défendants of the corporate name of the 'Investor 
Publishing Company' and of the name of 'The Investor' for the défendants' 
said journal, and to the publication by défendants at the head of the edltorlal 
column In the said last-mentioned paper of the -words 'Published by the In- 
vestor Publishing Company, Incorporated,' are, and each of them Is, untrue, 
except as herelnafter expressly set forth and admltted. Thèse défendants 
further say that at the tlme of the Incorporation of the Investor Publishing 
Company as aforesaid thèse défendants were not aware of the existence of the 
complalnant as a corporation, and had no knowledge or notice of the com- 
plainant's existence, or of its said newspaper, to wit, 'The United States In- 
vestor.' And thèse défendants say that the name adopted for thelr said news- 
paper, to wlt, 'The Investor,' Is, and ever since Its first publication has been, 
published at the head of the first page of said last-mentloned journal In the 
foUowlng form, to wlt: 

"THE INVESTOR. 

"A Financial Guide to Southern California, 

"AND WEEKLY JOURNAL OF FINANCE, INSURANCE, AND TRADE. 

"LOS ANGELEIS, CAL., , 189-. 

"And thèse défendants further say that the said name so published and clr- 
culated by It at the head of Its said journal In no way resembles the name 
adopted by complainant, to wlt, 'United States Investor,' and that the said 
title page of defendant's journal in no way resemoles the title page of corn- 
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plainaiit's Journal, and Is In no way calculated to produce confusion between 
the two Journals. Défendants admit that on the interior page, known as the 
'edltprlal page,' of their sald journal, The Investor, they commenced the pub- 
lication ot the words, 'Published by the Investor Company, Incorporated,' but 
they allège and show that such publication was, on April 4, 1894, three weelss 
after the initial publication of the said journal, changea so as to read as fol- 
lows: 'Published by the Investor Publishîng Company, of 'Los Angeles,' and 
that said form of words was continued until December 12, 1894, at which 
tlme, In order to avoid any possible conflict witU the complainant, tliese de- 
fendants discontlnued the publication of the corporate name 'The Investor 
Publishîng Company' in connection with Its said journal, and substituted the 
words, 'G. A. Dobinson, Editer,' and they bave ever since continued the pub- 
lication of their said journal in that form, and without the use of the said 
corporate name in any manner in connection with the said publication. And 
thèse défendants further say that ever since the first publication of their sald 
journal they hâve published, at the head of the said editorial page, the name, 
purpose, and place of publication of their said journal, In the following form, 
to wlt: 

•"THE INVESTOR. 

" 'A Financial Guide to Southern California, and Weekly Journal of Finance, 
Insurance, and Trade. Published every Thursday at 4-5 Bryson Block, Los 
Angeles, California. • » * Bntered at the post-oflice at Los Angeles, Cali- 
fornia, for transmission through the mails as second-class matter.' 

"And thèse défendants further say that they hâve not at any time Infringed 
the rights of the complainant to the use of the name 'United States Investor,' 
or in any manner dlverted or received any portion of the receipts or profits 
which the said complainant might 05 would bave received or derived from Its 
sald journal; and thèse défendants further say that they bave not, nor bas 
either of them, sought in any manner, directly or ipdlrectly, to Interfère with 
the rights of the complainant, If any It bas, or to dlvert or appropriate any 
portion of the Ineome or profits of complainant in the publication of its sald 
journal or otherwlse, and they deny that they bave In any manner copied or 
Imitated the form or style of the eomplainant's journal, or that the resemblance 
between the said joumals, or between the captions, title pages, or editorial col- 
umns, Is sufflcient or would be llkely to deceive or mislead any customer of 
the respective journals; and they deny that any portion of the eomplainant's 
réputation, popularity, receipts, or Ineome bave been diverted by thèse défend- 
ants by the publication of their said journal, The Investor, or otherwise, or at 
ail." 

The facts are stipulated in writing by the parties, as follows: 

"(1) That the plaintifC in the above-entitled action, to wit, Investor Publish- 
îng Company of tlie State of Massachusetts, was incorpoiuted under the laws 
of the State of Massachusetts, on or about the lOth day of November, 1891, 
under the coi-porate name of 'Investor Publishîng Company.' That ever since 
the lOth day of November, 1891, the said plalntiff, under said corporate name 
of 'Investor Publishîng Company,' has published In the clty of Boston, state of 
Massachusetts, in the clty of New York, state of New York, and in the clty of 
Phlladelphia, state of Pennsylvanla, a weekly trade and liuancial journal 
named 'United States Investor.' That a copy of said 'United States Investor' 
is hereunto attached, showing the form In which sald journal has been pub- 
lished during ail of said time. That the said paper, under said name, lias 
been wideiy and generally circulated throughout the United States, Canada, 
the republlc of Mexico, England, the continent of Europe, and Australia, and 
the said Investor Publishîng Company aforesaid has also become wideiy and 
favorably known through sald terrltory; and it was at ail finies published in 
said paper that it was published by the 'Investor Publishîng Company,' plain- 
tifC aforesaid. 

"(2) That the défendant the Investor Publishîng Company became incor- 
porated under the laws of the state of California on or about the 13th day of 
February, 1894, under the corporate name of 'ïhe Investor Publishîng Coai- 
pany.' That the said défendant the Investor Publishîng Company, on the 14th 
day of Mareh, 1894, at the clty of Los Angeles, state of California, began the 
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publication of a trade and financial journal under the name of 'The Investor.' 
That the défendant G. A. Dobinson at ail times has been, and is now, the 
éditer in chlef of sald last-named trade and linancial journal. That at the 
time of the adoption of said corporate name for said défendant Investor Pub- 
Ushing Company, and of the name 'The Investor' for said journal, none o£ the 
stoekholders, offlcers, or dlrectors of said corporation had any knowledge or 
Information, nor had said défendant G. A. Dobinson any knowledge or informa- 
tion, of the existence of the plalntifiE corporation, or that it was or had been 
publishing the sald 'United States Investor,' or any other journal whatsoever. 
"(3) That the defendant's said newspaper, in Its first number, so issued om 
the 14th day of March, 1894, published its name at the head of the flrst page 
thereof, In the foliowing form, to wit: 

'"THE INVESTOR. 

•• 'A Flnandal Guide to Southern Cjalif omia, 

" 'AND WBEKLY JOURNAL OF FINANCE, INSURANCE, AND TBADH. 

" 'IX)S ANGELES, CALIFORNIA, MARCH 14, 1894.' 

"That on page 6 of said newspaper so published as aforesaid, at the head of 
Its editorial eolumn, it published its name in the foUowlng form: 

'"THE INVESTOR. 

" *A Financial Guide to Southern Californla, 

" 'AND WEEKLY JOURNAL DP FINANCE, INSURANCE, AND TRADE. 

" 'Published by 

"THE INVESTOR PUBLISHING COMPANY. 

" '(Incorporated.) 

** '4 & 5 Bryson BIocIj, Los Angeles, Oalifomia, 

" 'G. A. DOBINSON, EDITOR.' 

"That at the top of each of the pages of said newspaper so published as 
aforesaid by the défendants were the words, 'THE INVESTOR.' That a 
copy of said journal, 'The Investor,' marked 'A,' is hereunto attached, showlng 
the form in which said journal was published from March 14, 1894, to March 
28, 1894, belng the flrst three publications of sald journal. 

"(4) That in each of said three issues et sald défendants' newspaper afore- 
said, which was issued weekly from and after the sald 14th day of March, 
1894, until the 28th day of March, 1894, the matter hereinbefore recited as 
having been published on the first page of said newspaper and on the sixth 
page thereof, and at the head of each page, was continued to be published as 
hereinbefore stated. That on the 28th day of March, 1894, sald défendants 
were for the first time informed of the existence of the plaintifC corporation, 
and learned for the first time that plaintiff was publishing said 'United States 
Investor,' or that said last-mentloned journal was in existence. That such 
Information was obtained through a letter from the plaintiff, complalnlng that 
défendants were infringlng plaintiff's right to the use of the corporate name 
of The Investor Publishing Company,' and demanding that défendants desist 
from using said corporate name in connection with the publication of said jour- 
nal, 'The Investor.' That, after receivlng sald letter, to wit. In Its issue of 
April 4, 1894, the défendants changea the Unes at the head of the editorial 
eolumn on page 6 of said paper, 'The Investor.' by adding thereto, after the 
worda 

" 'Published by 
" 'THE INVESTOR PUBLISHING COMPANY,' 
—the words 

" 'OF LOS ANGELES.' 

"That thereafter the said journal was continued to be published weekly and 
every week, with the said last-mentioned change (and no other) in the Unes 
at the head of Its columns, until and including thé issue of December 5, 1894. 
That a copy of said journal, The Investor,' marked 'B,' is hereunto attached, 
showlng the form in which sald journal was published during said last-men- 
tioned period, viz. from and including Aprll 4, 1894, to and Including December 
5, 1894. That on the lOth day of December, 1894, and prier to the commence- 
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ment of thls action, défendants altered the Unes at the head of Its saîd edltorial 
column In type by omlttlng therefrom the words, 'Published by the Investor 
Publlshlng Company of Ixw Angeles,' and substltuting in lieu thereof the words, 
'G. A. Dobinson, Editor,' but such change was not printed or published until 
the next regular weekly édition of said journal, which was issued on Decem- 
ber 12, 1804. Tliat since said last-mentloned date the défendants hâve con- 
tinued the publication of their said journal without the use In its columns of 
the words, 'Investor PubUshing Company.' That a copy of said journal, 'The 
Investor,' marlied '0,' is hereunto attaehed, showing the form in which said 
journal was published on December 12, 1894, and in which It bas ever since 
been published. 

"(5) ïhat said défendants' journal has been widely and generally circulated, 
since its publication, throughout the states of the United States. 

"(6) ïhat said défendants' journal has Ijeen issued and published, since the 
commencement of the publication thereof, once a week, every week, to wit, on 
Thursday of each week. 

"(7) That this action was commenced by the filing of plaintifE's bill of com- 
plalnt herein on the llth day of December, 18!i4." 

To said stipulation are attaehed the exhibits therein mentioned. 

The équitable principles, as I understand them, applicable to the 
case made by the bill, are set forth in mj opinion overruling demur- 
rer, flled February 24, 1896, and reported in 72 Fed. 603. Défend- 
ants, however, insist that the case, as shown by the agreed statement 
of facts, is materially différent from that made by the bill in several 
particulars; among others, the following: That from said statement 
of facts, but not the bill, it appears that the typographical devices, 
forms, and appearances of the two journals are wholly dissimilar; 
that thèse words on the flrst page of défendants' journal : "A Finan- 
cial Guide to Southern California, and Weekly Journal of Finance, 
Insurance, and Trade, Los Angeles, Cal.," and on the editorial page, 
"4 and 5 Bryson Block, Los Angeles, Cal. Gr. A. Dobinson, Editor," 
— are characteristic marks, which do not appear upon plaintiiî'a 
journal; that, on April 4, 1894, to still further distinguish their jour- 
nal from plaintiff's, défendants added to the headline on the editorial 
page of their journal the words, "of Los Angeles, Cal."; that, although 
défendants' journal was published for many months prior to the com- 
mencement of this suit, no injury or damages of any kind were sus- 
tained by the plaintiff, no confusion produced in its business, and none 
of its trade diverted, nor its high character impaired. Thèse par- 
ticulars, except the last, are summarized thus in défendants' brief : 

"When it is considered that the défendants' publication is issued on the ex- 
trême western coast of the United States, and that the plaintifE's journal, bear- 
ing a différent name, printed in différent type, and in a différent form, la 
issued on the extrême eastern coast thereof; that the two journals distinctly 
Indicate the places of publication; and that the défendants' journal bears ail 
the distinguishing marks hereinbefore enumerated; and that the corporate 
name, as used by us, is distinctly limited and designated by the addition of 
the words 'of Los Angeles,' in type of eqaal size,— we submit that no cause of 
action is made out, and that Injunction should be denled." 

After much considération, I am satisflied that the addition of the 
words, "of Los Angeles, Cal," to the headline on the editorial page of 
défendants' journal, and the other above-mentioned distinguishing 
characteristics of said journal, together with the absence of any évi- 
dence of damage or injury to complainant, do présent a case mate- 
rially différent from that made by the bill. While it is unquestion- 
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ably trae, as stated in my former opinion on demurrer (72 Fed. 606), 
tliat the courts will protect a corporation in the use of its name, still 
it is equally true that there is no need of such protection when the 
corporation complained against, altliough adopting and using the 
same name, does so under such circumstances and in such a locality 
as not to interfère with the former corporation's prior right to the 
use of the name. In the case at bar there is no proof whatever sus- 
taining complainant's rights, asserted in the bill, to damages or an 
accounting. Indeed, this part of the relief prayed for is abandoned. 
To this feature of the case the following quotation is peculiarly ap- 
plicable : 

"The raie which governs adjudications in respect to questions sucli as that 
presented by the case at bar is reasonably plain, and it is distinctly held that 
such a slmilarity of names as is likely to produee confusion in the minds of 
ordinary unsuspecting persons will be restrained. Therefore the question in- 
volved in this case is, was there such a slmilarity of names? We might in- 
dulge in spéculation in référence to the likellhood of confusion arising from 
slmilarity of thèse names in the conduct of business, and that such slmilarity 
was calculated to deceive and impose upon the public and upon the purchasers 
of goods of the eharacter in which the parties to this action were accustomed 
to deal. But the most satisfactory évidence in référence to the results likely 
to foUow from alleged slmilarity is erldence of actual cases in which such dé- 
ception and imposition has oocurred. In the case at bar attempts hâve been 
made to show that confusion has arisen from the alleged slmilarity of names; 
but it Is singularly barren of évidence showing that a single customer has been 
lost to the plaintlfï by reason thereof, or any satisfactory évidence that a 
single person has been deceived Into ealling in the one store when he intended 
to visit the other. * • *" Rlchardson & Boynton Co. v. Richardson & Mor- 
gan Co. (Sup.) 8 N. Y. Supp. 53. 

The controlling influence of the circumstance that the two journals 
are published in localities widely distant from each other, with proper 
words to dénote the locality of each, is presented, it seems to me, with 
unanswerable force in the following extract : 

"It is difflcult, if not Impossible, to formulate any gênerai prlnclple which 
will be equally applicable to ail, or by which ail can be rendered consistent 
or recondlable; nor is it necessary, as the conflict between them Is apparent 
only, and not real, A name, whether of an indivldual or corporation, as well 
as any other mark or symbol, will be protected in a proper case; and that 
irrespective of whether such name is an arbitrary one or not, if the other con- 
sidérations entitling it to such protection are présent. It is évident, on the 
other hand, that the use of the same name would not be enjoined where the 
parties were dolng a business thereunder entirely disslmilar and distinct; as, 
for instance, where one represented a banklng business and another a locomo- 
tive Works. Nor could the flrst national bank established enjoln every other 
bank from uslng the name 'First National Bank,' nor could the Mechanics' 
National Bank of New York enjoln the Mechanics' National Bank of New 
Jersey, nor the Fulton Bank of New York, the Pulton Bank of Brooklyn. And 
yet. If a bank like the Chemical Bank of New York, or any other bank, had 
acquired in the partlcular city a valuable interest or proprietary right in the 
name, the court would not hesitate to enjoln another bank of the same name 
from dolng business in the same city, to its détriment, and the confusion of the 
public." Parmei's' Loan & Trust Co. v. Farmers' Loan & Trust Co. of Kan. 
(Sup.) 1 N. Y. Supp. 47. 

See, also, State v. McGrath, 92 Mo. 355, 5 S. W. 29, and Trust C5o. t. 
Mne (Neb.) 43 N. W. 348. 
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In KoeMer v. Sanders, 122 N. Y. 65, 25 N. E. 235, plaintifEs claimed 
an infriagement of their firm name, "International Banking Gom- 
panj," but tlie court denied relief, partly on the ground that the de- 
fendants, Edward Sanders & Ck)., did not employ the désignation ob- 
jected to by plaintiffs, "International Bank," in such way as to con- 
fuse their business with tliat of plaintiffs, for the reason that défend- 
ants expressly advertised the "International Bank" as that of Edward 
Sanders & Co. That case is in perfect harmony with the doctrine — 
which, undoubtedly, must be correct — that, where one corporation 
adopts the name of another corporation already in existence, but 
uses it in a place and with distinguishing characteristics which ren- 
der it improbable that in jury could thereby resuit to the latter corpo- 
ration, such use of the name will not be enjoined, in the absence of 
proof that injury has actually resulted theref rom. 

In the unreported case of Investor Pub. Co, v. Simons, in the circuit 
court of the Western district of Missouri, cited by me in 72 Ped., at 
page 610, the défendant, in the publication of its journal called "The 
Investor," used the phrase "The Investor Publishing Company" (which 
was a pseudonym, the défendant not being a corporation), without any 
additional words or marks, so far as the record discloses, distinguish- 
ing it from complainant; and, furthermore, employed other words 
which were used by complainant's journal, and set f orth in complain- 
anfs biU, as follovra: 

"That, although the flrst publication by défendant of his paper styled 'The 

Investor' was made on the day of , 18—, sald paper has the words 

prlnted thereon, 'Volume IV., No. 28.' That the volume of the 'United States 
Investor* now being published by your orator Is 'Volume IV.'; and your orator 
charges that the défendant, by adopting the flrm name the same as your 
orator's corporate name, and by pretending that the Issue of his paper has 
now reaehed the fourth volume, is fraudulently decelving the public, and 
thereby dlverting the trade belonglng to your orator," etc. 

Besides, the record does not show that there was any contradiction 
of the allégations of the bill as to complainant's damages. That 
précèdent, therefore, while it supports the case made by the bill in the 
présent suit, fails wholly to meet the case presented by the agreed 
statement of facts herein. For the reasons above indicated, I am 
satisfied that the stipulated facts do not entitle the plaintiff to any 
relief, and the bill will be dismissed. 



JANOWITZ V. LEVISON. 63 

JANOWITZ T. LEVISON. 

(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

Patents— Novblty—Dkess Stays. 

The Janowltz patent, No. 512,113, for a twln wire dress stay covered with 
rubber or other suitable waterproof material, preferably perforated in several 
places along tbe center between thc seams, Is void for want of novelty. 80 
Fed. 731, reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity for alleged infringement of letters pat- 
ent No. 512,113, issued January 2, 1894, to complainant, Janowitz, 
for a dress stay. The circuit court found that the patent was valid 
and infringed, and entered a decree for the complainant. 80 Fed. 
731. The défendant has appealed. 

Edwin H. Brown and Seabury 0. Mastick, for appellant. 
Louis 0. Eaegener, for appellee. 

Bçfore WALLAOE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PEE OUBOLAM. The patent in suit is for a "dress stay," an article 
employed for stiflEening women's garments, and belongs to the class 
in wMch steel is used as a substitute for whalebone, and covered 
with rubber or other suitable material to prevent the steel from 
breaking or rusting, and to enable the stay to be stitched in place 
on the gannent. The patent contains three claîms, which are as fol- 
io ws: 

"(1) A tvrin wlre stay, havlng a hard, résilient waterproof coatlng coverlng the 
two members of the stay on ail sldes, and forming a fllllng connecUng the two 
contiguouS edges of sald members, substantlally as described. (2) A twin wire 
stay covered with vulcanized rubber, havlng a fiUing of the same between the 
wires, firmly unitlng thelr Inner edges, substantlally as and for the purpose 
specified. (3) A twln wire stay covered with vulcanized rubber, havlng a chan- 
neled fllllng of the same between the wlres, flrmly unitlng thelr Inner edges, sub- 
stantlally as and for the purpose specified." 

The court below adjudged a)l thèse claims to be infringed by the 
défendant. The principal question upon this appeal ia whether the 
patent is void for want of novelty. As described in the patent, the 
stay consists of two wires, arrangea side by side at a short distance 
from each other, and surrounded by a covering of rubber or other 
suitable compound. The rubber is preferably perforated in several 
places along the center between the seams, the center being a longi- 
tudinal dépression or channel between the two wires. The prior 
state of the art is approximately exhibited by the statement of the 
patentée in the patent itself. He says: 

"Heretofore It has been proposed to eover single steel stays with rubber, and 
an example of this is shown in my patent 'No. 496,313; but such stays cannot 
be sewed through, as is required in making dresses of the better class, unless 
the steels are perforated; and, If so perforated, they are so weakened at the point 
of perforation as to be almost sure to break under the strain to whlch they are 
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subjected. To remedy thls it bas been proposed to use double or 'twln' stays, 
and cover them vrlth textile materlal sewed onto the stays. TUs, however, Is also 
objectlonable, as the steels rust under perspiration and after washing, and thls 
destroys the stltchlng, so that they not only iron-mold the clothing of the wearer, 
but they become loose and annoying besides. To overcome thèse dlfflculties la 
the object of my invention, which I do by embeddlng duplex or twln steels In a 
suitable composition, such as rubber or simllar compounds." 

It tLus appears not only that steel stays covered with. rubber were 
old in the prior art, but that twin stays covered with textile ma- 
terlal were also old; and that it was customary to form the rubber 
coating with perforations to permit of stitching the stay to the gar- 
ment. It appears abundantly by extraneous évidence that it waa 
also old when the twin stays were covered with textile material to 
make them in the form of the stay of the patent, with perforations 
along the center or channel between the two wires, or without the 
perforations, in order to permit of stitching the stay to the garment 
either through the perforations or directly through the material of 
the channel. Consequently, the extent of the improvement made 
by the patentée was to substitute, when twin stays were used, the 
rubber covering for the textile covering. If the patentée had been 
the first to use a rubber covering for steel stays, this might hâve in- 
volved invention. But he was not even the lirst to use it for twin 
stays, as appears by the English patent to Knight, of October 31, 
1890. n he had been the flrst to discover that a rubber covering 
could be stitched to the garment without perforating it, that might 
hâve involved invention; but he was not. Without referring to 
other évidence, it is sufficient to cite the patent of Van Orden of Oc- 
tober 30, 1887, covering a steel stay enveloped in any plastic com- 
pound, including cellulcid or rubber, and sewed to the garment 
through the projecting edges of the covering. We are constrained 
to conclude that, although the patentée was entitled to the crédit 
of making a more artistic article than those who had preceded him, 
he did nothing new in the patentable sensé. The form of hia stay 
was old, the materials were old, and in bringing them together in 
the particular manner described in the patent he did not develop 
in either any new characteristics or capacity. The claims of the 
patent are devoid of novelty, and the judgment of the circuit court 
is reversed, with costs, and with instructions to dismiss the bill. 
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KAjSHVILLB, C. & ST. L. EY. CO. T. McCONNELL «t al. I/DUISYIIiLB & 
iN. Eï. CO. T. DUCKWOETH et al. WESTERN & A. EY. 00. t. SAMB.1 

(arcult Court, M. D. Tennessee. August 19, 1897.) 

L IwJuifCTioN— RESTBAiNmo Brokbragb in Railwat Tickets. 

The managers o£ the Tennessee Centennial Exposition at Nashville secured 
from raiiroads tbe issuance of spécial round-trlp tickets to sueh Exposition 
at greatly reduced rates. Such tickets were receivable for transportation 
OTer dlfiferent roads from those Issulng them, but were not transféra- 
ble, provlding by thelr terms ttiat they should be vold If presented by a per- 
son other than the original purchaser, and such purchaser was requlred t* 
Identify hlmself befoie validating agents appointed for that purpose at th« 
Exposition. Défendants were ticket brokers or "scalpers" engaged at Nash- 
ville in buylng such tickets from the holders, and In reselUng the return por- 
tions to others for use In violation of the contract contained therein; glvlng 
a guaranty of their acceptance for passage, and asslsting the purchasers in 
fraudulently Identifying thèmselves as the original purchasers before th» 
validating agents. Held, that the railroad companies were entltled to injunc- 
tlons to restraln défendants from carrylng on the business of so dealing 1b 
BVLdh tickets. 

Il Samb— Matters Aî-fectins Cotjrt's Discretioiî— Injdrt to Pcbwc. 

In such suits the national and state character of the Exposition, Its pnbllc 
Importance, and the fact that its success is Imperiled by the withdrawal of 
such tickets from eale by some of the roads, and thelr tbreatened withdrawal 
by others, In conséquence of the acts of the défendants, are matters proper 
to be taken into considération as factons moving the court to some «xtent to 
the exercise of Its discretionary power to grant an Injunctlon. 

S. Samb— JuBisDicTiow of Fedesal Court— Amount in Dispute. 

In a suit for an Injunctlon the amount In dispute, for jurisdlctlonal pnp- 
poses, is not determin^d by tlje amount which the complalnant might recover 
from défendant in an action at law for the acts eomplained of, but by the 
value of the right to be protected, or the «xtent of the injury to be preventad, 
by the Injunctlon. 

4. Samb— Parties— JoiNDKB op Dépendants. 

In a suit by a railroad company for an Injunctlon to restraln the parchasa 
from passengers of partly-used tickets, nontransferable by their terms, and 
thelr resale for use in violation of the contract contained therein, where dif- 
férent brokers are engaged in dealing in the eame elass of tickets they may b* 
jolned as défendants. 

i. Samb— Pbinciplbs Qovbrning thb Rbmedy— Novbl Use op Writ. 

In the use of the writ of injunctlon, courts exercise a sound discrétion, gov- 
emed by recognized princlplee of equity Jurisprudence and reguiated by 
analogy. It is not a fatal objection that the use of the writ for the partieular 
purpose for which It Is sought Is novel. 

t. Same— RasTSAiNiNG Injury to Business. 

The riglit to carry on a lawful business without obstruction Is a property 
right, and its protection is a proper object for the granting of an injunction, 
when the ordinary remédies are Inadéquate. 

7. Samb— Subjbct-Matteb dp Suit. 

A suit by a railroad company to restraln ticket brokers from buylng and 
reselling railroad tickets to be used In violation of the contract contained 
therein is not based on such contract, but the subject-matter is the illégal 
use made of the tickets by défendants, not parties thereto, to the InJury of 
the business of the complalnant; and hence any remedy provided by the con- 
tract Itself for its violation is not a bar to the relief sought. 

& Samb— Inducino the Bbbakins op Contract — Intbbperbnob bt Thirb 
Pkrson. 

One who wrongfuUy interfères In a contract between others, and, for the 
purpose of gain to himself, induces one of the parties to break It, la llable 

• See note at end of case. 
82F.-6 
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to the party Injured thereby; and hls contlnued Interférence may be gronnd 
■:. for ail injUnctlon, where the injury resultlag will be irréparable, 
t. Samb-^Ibrbpaeable Injury. 

Where It Is clearly stown that a complainant's rights are belng vlolated, 
and that injury results, and the only remedy at law is by a large number of 
suits for damages, whieh, by reason of their number and cost, will produce 
no substantlal results, the Injury is Irréparable, and attarda ground for in- 
Junction. 
10. Samb— Bbstrainino Act Pdnishablb àb a Crimb. 

It is not an objection to the jurlsdiction of a court of equity to grant an 
Injunction to protect property rights that the act sought toi be enjoiued Is also 
, a violation of the crlminal law, nor that it might properly be made the subjact 
of crlminal législation which the législature bas not seen fit to provide. 

Suits in equity by the Nashville, Chattanooga & St Louis Railway 
Company against George E. McConnell and others, by the Louisville 
& Nashville Kailway Company against W. S. Duckworth and others, 
and by the Western & Atlantic Eailway Company against W. S. 
ODuckworth and others. Heard on motions for preliminary injuno- 
tions on the pleadings and proofs. 

W. L. Granbery, for Nashville, G. & St. L. Ey, Oo. and Western ft 
A, Ey. Co. 
J. M. Dickinson and Smith & Maddin, for Louisville & N. Ry. Oo. 
J. H. Acklen, Pitts & Meeks, and Lellyett & Barr, for brokers. 

CLARK, District Judge. A restraining order was heretofore al- 
lowed on lie bills in thèse cases, and they are now before the court 
on application for preliminary injunctions upon the pleadings and 
proofs offered to support and oppose thé motion. The cases are heard 
together for conVenience, the proofs being treated as offered in each 
case, so far as applicable and compétent. The remedy now sought, 
if granted, will constitute a new application of the injunctive process 
of the courts, so far as I am advised, and so far as precisely the facts 
of this case are concemed. I deem it theref ore proper to state the 
case, and my views in respect thereto, with sufBcient fullness that the 
ruling may be clearly understood. 

The suits grow out of what is known as the "Tennessee Oentennial 
and International Exposition," now being held at the city of Nash- 
ville, Tenu.; the tlme appointed for keeping open that Exposition 
being f rom May 1 to October 31, 1897. In order to aid in the success 
of this Exposition, and to widely extend its beneflts to the public, the 
leading railroad companies of the country, after some difQculty, were 
induced to enter into an agreement to issue and sell during the period 
of said Exposition a spécial contract ticket, conveniently designated 
as the "Tennessee Centennial Ticket." This is sold as a round-trip 
ticket only, and at one-third of the regular price at which tickets are 
sold in the ordinary business of the railroads. So far as the provi- 
sions of the contract of transportation affect the matter now under 
considération, it is suflacient to say that the contract between the 
carrier and the passenger is for a round trip, both to and from the 
Exposition; it being agreed that in considération of the spécial re- 
duced rate the ticket issued as évidence of the contract shall not be 
transférable, and shall become and be Toid in the hands of any third 
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party acquiring it in violation of the agreement. The original pur- 
chaser is required to sign tliis contract in the ticket issued, and is 
further required to identify him or her self before persons known as 
"validating agents," appointed for that purpose at the place of the 
Exposition. In short, the contract clearly and distinctly provides 
that ail parts of the tickets shall be used only by the original pur- 
chaser, and that it shall be valid and good for transportation only 
in the hands of such purehaser. Thèse provisions are very plain, 
and very well understood. That spécial ticket contracts of this kind, 
restricting the use thereof to the original purehaser, are valid con- 
tracta, bas not been made a question in the case, and could not be, 
the authorities being uniform in sustaining such contracts as valid 
obligations. It is disclosed by the record in the cases that a considér- 
able number of persons, known as "ticket brokers" or "ticket scalp- 
ers," are located in the city of Nashville, the place of the Exposition, 
and engaged in the business of buying and selling the return portion 
of thèse tickets, in violation of the contract, and it is to restrain fur- 
ther prosecution of this particular branch of the brokers' business that 
the bills in thèse cases are brought. Without going into elaborate 
détail, it is sufadent to say that it appears that ail of the défend- 
ants are engaged in buying and selling thèse special-contract tickets. 
In conducting their business, many, if not most, of the défendants 
hâve persons employed for the purpose of boarding incoming trains 
at Nashville, and diligently working the passengers with a view to 
buying the return coupons of thèse tickets, and also for the purpose 
of selling, as far as may be done, to such passengers coupons for other 
points. It does not distinctlv appear that others of the défendants 
go further than to conduct their business at their ofiQce, and to deal 
in thèse tickets as far as may be done by diligent work at the office 
directed to this class of tickets. Some of the scalpers in this business 
are known as "foreign brokers"; being persons who hâve corne from 
other States and places to the city of Nashville for the purpose, pre- 
sumably, of carrying on this business during the period of the Ex- 
position only. The brokers permanently located at Nashville, and 
there when the Exposition opened, are called, for convenience, "local 
brokers," to distinguish them from thèse "foreign brokers." When 
thèse return coupons are purchased, in order to effect a sale thereof, 
and make them available to subséquent purchasers intending to use 
them in violation of the contract, it becomes necessary for the scalper 
or broker to agrée with such persons to refund the money paid in the 
event the fraud is detected, and the ticket therefore cannot be used. 
It further becomes necessary, of course, for the person purchasing 
from the broker to go before the validating agents and déclare that he 
is the same person originally purchasing and using such ticket in 
coming to the Exposition. It is not necessary to add, what is plainly 
indicated by the situation, that the person using op attempting to 
use the return coupon makes before the validating agent, solemnly, a 
deliberate misrepresentation, and practices upon the company, in 
the event the ticket is used, an obvious fraud. The ticket providing 
that it shall become void in the hands of any person other than the 
original purehaser, the ticket is, in law, worthless; and it is obvions 
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enough that the company is damaged and sustains loss to thé extent 
of tlie full regular fare for the mileage over which each one of thèse 
fraudaient coupons is used. There is no process of reasoning, how- 
ever strained, which can, even as a matter of form, conceal this prae- 
tical fact, that the company is deliberately cheated out of the value 
of the regular fare of every mile of its Une over which travel is made 
under color of one of thèse void papers. It is not necessary to do 
more than thus state the facts to show to any fair mind that this is 
clearly the case. It further appears from the record that the pur- 
chasers of thèse tickets from the brokers are carefully instructed by 
them as to the safest method of making a false identification, in claim- 
ing to be the original purchaser, and that in many instances the fraud- 
ulent purchaser is accompanied by the broker's agent, and aided in 
making effectuai the imposition. The particular détails as to the 
manner of doing this need not now be stated. In addition to this, it 
also appears from the mutilated ticket contracts themselves, as well 
as the testimony in the cases, that by means of pasting parts of differ* 
eut tickets together, by cutting out dates and amounts, and plugging 
in place thereof false dates and amounts, by taking out the signa- 
ture of the original purchaser by the use of acids, and by other thor- 
oughly objectionable methods, the most obvious frauds, not to say 
forgeries, are committed, in order to effectually handle thèse fraudu- 
lently purchased and fraudulently sold coupons. Indeed, the défend- 
ants' eminent counsel do not controvert the existence of thèse meth- 
ods, and the subject is dismissed with the statement that there are 
abuses in ail lines of business. It is due, just in this connection, as 
a part of the statement of the case, to say that not ail of the défend- 
ants are actually engaged in thèse ruder f eatures of doing business ; 
and it may be justly said that, with one or two exceptions, the busi- 
ness of the local brokers is not conducted in thèse more offensive 
methods. It might be regarded as unkind to be more spécifie just 
hère, by giving' names. The fact does remain, however, that the de- 
fendants ail admit squarely that they are engaged in the business of 
buying, selling, and causing purchasers to use, thèse void coupons, 
with the distinct knowledge and intention that they will use them; 
and the court finds no difûculty in affirming the existence of the fur- 
ther fact that they aid in accomplishing this resuit beyond merely 
buying and selling to purchasers. 

The right to make and issue this spécial form of ticket, fumishing 
a reduced rate, and thereby aiding in a great public purpose such as 
that of an Exposition, is fully recognized both at common law and 
by législation. It bas often been deeided by the courts that the 
use of one of thèse tickets in violation of the con tract by a person 
other than the original purchaser is a fraud upon the common car- 
rier. This is no longer a question. Thèse Oentennial tickets hav- 
ing been issued under an agreement between the raiiroad companiea 
to recognize over their lines such tickets, by whatever common car- 
rier issued, there can be no doubt that every company named in such 
tickets, and over whose lines thèse tickets call for transportation, 
is a party to the contract, — as much so as the initial carrier issuing 
the ticket, — ^and entitled to the full benefita and subject to the full 
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obligations of the contract, whatever the resuit of thîs may be. 
Whatever relief or redress, therefore, any particular common car* 
rier concerned in one of thèse tickets may be entitled to at law or in 
equity is available to such. carrier on tickets issued by other car- 
riers as well as those issued by sucli particular carrier; and the 
damage sustained by such carrier is not conflned to the tickets 
■which it issues, but also extends to tickets to which it is a party in 
the sensé above explained, and the damages which are resulting and 
may probably resuit to the carrier are to be estimated in this aspect 
of his right to protection in respect of both classes of tickets. It 
is not necessarj', after having stated the facts at length, to say that 
it is perfectly apparent that practically thèse complainants are with- 
out any adéquate redress at law for violation of thèse ticket con- 
tracts, and that for damages which they may sustain, if there is no 
remedy in equity, there is none whatever, in any just sensé. In- 
deed, I do not understand the eminent counsel for the défendants to 
contend that the multitude of suits at law, in any form in which 
they might be technically maintained, would bring any subatantial 
resuit to the complainants. On the contrary, it is perfectly ap- 
parent that it would only involve the companies in further loss, in 
the outlay necessary to meet large bills of cost against insolvent 
persons, to say nothing of other diiBculties which are obvions 
enough. It may be reasonably supposed that one of thèse brokers 
will purchase and sell at the lowest limit 500 tickets during the Ex- 
position, with the average loss to the carrier on each ticket of $5. 
If 500 separate suits at law for breach of the contract in each ticket 
is the only mode of redress to the carrier, it requires no comment to 
show that hère is a striking failure of justice. The injury is obvi- 
ously irréparable. It may make this point more clear iiÉ a right un- 
derstanding is had of what constitutes an irréparable injury. In 
Wahle V. Reinbach, 76 111. 322, the suprême court of Illinois ap- 
proved a définition of thèse terms in the following language: 

"By 'Irréparable injury' Is not meant such Injury as Is beyond the posslblllty 
of repair, or beyond possible compensation in damages, nor necessarily great 
Injury or great damage, but tiiat species of injury, whether great or small, that 
ought not to be submitted to on the one hand or inflicted on the other; and, be- 
cause It Is so large on the one hand, or so small on the other, is of such constant 
and fréquent récurrence that no falr or reasonable redress can be had therefor 
in a covrt of law." 

In Parker v. Woolen Co., 2 Black, 551, Mr. Justice Swayne, dis- 
cussing the subject of interférence by a court of equity on the ao- 
cepted ground of a multiplicity of suits, said: 

"It will also glve its ald to prevent oppressive and interminable lltigation, 
or a multiplicity of suits, or where the injury is of such a nature that it cannot b« 
adequately compensated by damages at law, or is such as, from its continuance 
or permanent mischief, must occasion a constantly recurring grievance, which can- 
not be prevented other wise than by an injunction. Mitf. Eq. PI., by Jeremy, 
114, 145; Jeremy, Eq. .lur. 300; 1 Dicli, 163; 16 Ves. 342; Corporation of the 
Oity of New York v. Schermerhom, 6 Johns. Ch. 46; Railroad Co. v. Artcher, 
6 Palge, 83." 

So, in Warren Mills v, New Orléans Seed Go., 65 Miss. 391, 4 South. 
298, the facts were that complainant was in the business of buying, 
ooUecting, and crushing cotton seed, and was the owner of severaJ 
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thousand sacks, ail of which were legibly branded, and were neces- 
sary to be used in his business. The course of business was to 
distribute thèse sacks along the railroad and public landings, -where 
producers, ânding them, would flll them and ship them to complain- 
ant. The défendants were engaged in the same business, and were 
in the habit of taking complalnant's sacks, and using them for their 
own business and for their own purposes, and sometimes concealed 
the use of complainant's sacks by covering them with sacks of their 
own. Complainant had brought numerous actions of replevin to re- 
cover possession of his sacks, in which actions the défendants had 
given bond. Bill was brought upon the ground that the remédies 
available to complainant at law were inadéquate. The bill was 
brought for an accounting, and for an injunction against any fur- 
ther use of complainant's sacks by the défendants. The bill was 
held good on demurrer, and the judgment of the court below afiBrmed 
on appeal. The suprême court of Mississippi said: 

"The separate remedy at law for each of such trespasses would not be adéquate 
to relieve the Injured party from the expense, vexation, and oppression of 
numerous suits against the same wrongdoer In regard to the same subject-matter. 
The ends of justice require, in such case, that the wliole wrong shall be arrested 
and concluded by a single proceeding. And such relief equity affords, and thereby 
fulfllls its approprlate mission of supplying the deflciendes of légal remédies. 
Affirmed and remanded, with leave to appellants to answer wlthln thirty days 
after the mandate of thls court herein Is filed in the court below." 

It seems clear to me that the cases at bar corne within the défini- 
tions thus given. 

In Lembeck v. Nye, 47 Ohio St. 354, 24 N. E. 690, the suprême 
court of Ohio, in answering the objection that there was an adéquate 
remedy at law, said : 

"The agreed statement of facts shows that the défendant Nye Is Insolvent, 
and that the flnancial condition of Andrews is doubtful; but, aside from this, and 
were they both sol vent and fully able to respond to any damages that might be 
recovered against them in actions of trespass, yet It is apparent from the whole 
record that such actions vrould not afford an adéquate remedy, for the violations 
of the rlglits of the plaintlff In error in the past and those threatened in the 
future were and are, during certain seasons of the year, of daily, if not of hourly, 
occurrence, under the claim of a right to do so; besides, the Injury resultlng 
from each separate act would be tritllng, and the damages recoverable therefor 
scareely equal to a tithe of the expense necessary to prosecute separate actions 
therefor." 

What is thus said is fully applicable to the case in hand; and, 
to the same effect, see Boyce v. Grundy, 3 Pet. 210; Wylie v. Coxe, 
15 How. 415. Indeed, as has been, in substance, said in other 
cases, the very fact that a right has been violated, and that this 
violation is constantly going on, and that a court of law cannot, in 
damages, compensate the injury or stop the wrong, furnishes the 
best possible reason for interférence by court of equity; and the 
fact that an actual injury resulting from the violation of a right is 
small, and the interest to be affected by an injunction large, is not 
to weigh against the interposition of préventive power in equity, 
when it is clear that on one hand a right is violated, and on the 
other a wrong committed. Sanford v. Poe, 37 U. S. App. 378, 16 
G. G. A. 305, and 69 Fed. 546, furnishes an illustration of the true 
doctrine, and an example of its practical application, Under the 
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Bcheme of taxation provided by an act of the Ohio législature known 
as the "Nichols Law," the board of tax appraisers, after determining 
the amount of taxes, certified taxes upon the express companies to 
the auditors of the counties in the state, — 87 in number. The ex- 
press companies objected to this statute as invalid, and the question 
was whether that controversy might be presented and determined in 
one suit by injunction against the board of tax appraisers, or whether 
the express companies must wait until the amounts were certified to 
the auditors, which would give rise to a separate controTersy with 
each county. It was held that, for the purpose of avoiding a mul- 
tiplicity of suits, an injunction bill would lie against the board, if 
the assessments made were, for any reason, illégal. Giving the 
opinion of the court, Judge Lurton said: 

"If the assessments complained of be lUegai for any reason, the jurisdiction 
of a court of equity to enjoin the défendants from ceitifying them to the several 
county auditors of the state seems to be clear, upon the ground that a multi- 
plicity of suits would resuit unless the assessment should be enjoined before the 
assessors should certlfy to each county auditor the proportion of the gross assess- 
ments collectible by each county auditor under the scheme of apportlonment 
among the counties provided by the act of April 27, 189S. To require the com- 
plainants to pay each of the numerous county auditors, and then to sue to re- 
cover, or to enjoin each, would be most oppressive. We think, therefore, that the 
jurisdiction asserted in the bill, of avoiding a multiplicity of suits, was a suf- 
flcient ground to support the original bill, as well as the bills subsequently flled 
to enjoin the tax of 1894, assessed after the jurisdiction in the original case had 
attached. Cummlngs v. Bank, 101 U. S. 153, 15T; State Railway Tax Cases, 92 
U. S. 575; Express Oo. v. Seibert, 142 U. S. 339, 348, 12 Sup. Ct. 250; Shelton 
V. Platt, 139 U. S. 591, 599, 11 Sup. Ct. 646; Marshall v. Holmes, 141 U. S. 
589, 12 Sup. Ct. 62; Express Co. v. Poe, 61 Fed. 470," 

It is not controverted, as I understand the line of argument, and 
could not be, I think, that the original purchaser, the ticket broker, 
and the subséquent purchaser who uses one of thèse tickets, are sev- 
erally and jointly liable in an action at law to any or ail of thèse 
companies in respect to a fraudulent ticket so used over the line of 
railway of such coinpany or companies. If there had previously ex- 
isted any doubt upon this subject, it bas been put at rest by récent 
cases of the class to which belong the now leading case of Angle v. 
Railway Co., 151 U. S. 1, 14 Sup. Ct. 240. It is said that the ground 
on which the liability of a third party for interfering with a contraet 
between others was placed in that case was that the interférence was 
malicious. It is clear, however, that the only motive for interférence 
by the third party in that case, as well as in other cases cited, was 
the désire to make a profit to the injury of one of the parties to the 
contraet. There was no malice in the case, beyond this désire to 
make an unlawful gain to the détriment of one of the parties to the 
contraet; and the case, in principle, clearly controls the question of 
légal liabUity. The reasoning in the case is in other respects applica- 
ble hère. It is, however, unnecessary to further pursue this point 
of the liability of each one of the parties to the violation of this con- 
traet in an action at law by any one of the companies injured. I 
think there is no doubt of such liability. The remedy at law, how- 
ever, being obviously wholly inadéquate, it only remains to détermine 
whether the case is one in which a court of equity can furnish relief 
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against the manifest wrong; and the case, as thus présentée! on the 
equity side of this court, invoking équitable jurisdiction and équitable 
relief, présents a question much broader in its limits and in the meas- 
ure of relief than any mçre technical question of the liability in an 
action at law for the violation of thèse special-ticket contracts. It 
is true that the larger question and the full relief in equity dépend, 
in a sensé, upon the narrower définition of the right, and the limited 
form of redress at law. But this is no more than what happens in 
any case where the broader right and full relief in one suit in equity 
are being contrasted with the right and resuit of a multiplicity of 
separate suits at law. In the action at law, form is regarded, while 
in equity substance controls. The question, as fairly presented in 
thèse bills, is that of the protection of the business of the complain- 
ants being Cjarried on during this Exposition in aid thereof, and in the 
form of thèse Exposition tickets. The wrong of which the complain- 
ants are complaining is not limited to the proposition that any par- 
ticular one or more of thèse tickets has been violated, giving rise 
thereby to légal liability. The position hère is that the business ol 
the complainants is being seriously damaged, and will continue to be 
during the period of this Exposition, This loss, it is alleged, is be- 
ing suffered by thèse complainants by repeated and continued pur- 
chases and use by thèse défendants of thèse tickets, and the question 
iuvolves the entire loss which the complainants may sustain by the 
fraudulent use of such tickets from the beginning to the end of the 
Exposition. It is the protection of the whole of this form of business 
from the entire loss already sustained, and likely to be sustained be- 
tween now and the end of the Exposition period. I repeat that it is 
not a question of enforcing a contract, or of recovery of damages for 
a breach, but it is protection of the business of the complainants from 
loss suiïered and to be sufEered by the frauds committed and likely to 
be committed against thèse companies by means of, and îthrough the 
instrumentality of, thèse void tickets, and it is in thèse broader limits 
that the question is hère considered. 

A preliminary question is made on the jurisdiction of this court 
in respect of the amount or matter in controversy. Although this 
question is not first presented in argument, it must flrst be determined 
in ruling on the cases; for, if this court is without jurisdiction, it is 
not within its province to détermine the other questions raised. The 
contention is that thèse bills are substantially suits upon the ticket 
contracts, to recover damages for a violation thereof, or for specifl.c 
exécution thereof, and that the right of action is separate upon each 
ticket, and that such rights or claims cannot be joined for the pur- 
pose of making up the jurisdictional amount, as against each one 
of the défendants, and, further, that the claims against the separate 
défendants cannot be joined together in this suit so as to make an 
amount that gives jurisdiction. It is agreed, in order to save a larger 
accumulation of costs, that, if the court entertains the opinion that 
there is jurisdiction against each défendant in a separate suit, no 
objection will be urged against entertaining suits against the défend- 
ants jointly. From what has been said, it will readily be seen. that 
in niy opinion thèse are in no just sensé suits upon the contract, nor for 
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spécifie performance, but are suits to protect thé business of tbe com- 
plainants against tlie irréparable misclilef being auffered by reason 
of the fraudulent use and abuse of thèse ticket contracts; and the 
amount or value of the matter in controversy is not the damage that 
might be speciflcally recovered in a suit upon any one or more of 
thèse contracts, but is the protection furnished to the plaintiffs, and 
the loss prevented by the fraudulent use of any and ail of thèse void 
papers. It is Ihe value of the whole object of the suit to the com- 
plainant which détermines the amount in controversy. In Railroad 
Co. V. Ward, 2 Black, 485, bill was brought to abate a public nuisance; 
and it was held that the true test of jurisdiction as to the amount 
was the value of the object to be gained by the bill, which object was 
the removal of the nuisance complained of. So, also, in Railway Co. 
V. Kuteman, 4 C. C. A. 508, 54 Fed. 552, the suit was by a railroad 
Company for an înjunction to restrain a shipper from prosecuting in 
the State courts a multiplicity of suits for overcharge in freight, the 
question being over the right of the company to maintain a schedule 
rate under which the charges were made ; and the court held that the 
true test of the jurisdictional amount was the value of the right to 
maintain the rate, and not the particular sums involved in the sep- 
arate suits. The exact language of the court is : 

"In a suit for an Injunction the amount In dispute Is the value of the object 
to be gained by the bill. Fost. Fed. Frac. § 16. An Injunction may be of much 
greater value to the complainant than the amount in controversy in cases of dis- 
pute which hâve already arisen. Symonds v. Greene, 28 Fed. 834; Whltman v. 
Hubbell, 30 Fed. 81. Tlie maintenance of Jts rates is the real subject of dispute, 
and the object of the bill and the value of this object must be considered. Rail- 
road Oo. V. Ward, 2 Blaclj, 485. This value not being liquidated or flxed by law, 
the alleged value, especially on demurrer to the bill, must govem." 

In Smith v. Bivens, 56 Fed. 352, the bill for injunction was by fhe 
owner of a large body of land, valuable only for its pasturage rights 
and privilèges, to protect that right from use by cattle and stock 
owners, neighbors of the land of complainant, under authority of nu 
act of the législature of South Carolina changing the previous law, 
which required owners of cattle and stock to keep them fenced in 
so as to exempt plaintifE's land, with other lands, from the opération 
of the act. The court held that the true test of the jurisdiction was 
the value of the entire pasturage right of the complainant which was 
to be protected, and not the amount as between the complainant and 
any one of the cattle owners proposing to use this right without 
compensation. Judge Simon ton observed: 

"The case comes vyithin Railroad Co. v. Ward, 2 Black, 482; or as it is stated 
in Railway Co. v. Kuteman, 4 C. C. A. 508, 54 Fed. 552, in a suit for an in- 
junction the amount in dispute is the value of the object to be gained by the 
bill." 

After disposing of other questions, the leamed judge, in answer 
to the objection to equity jurisdiction, said : 

"With regard to the gênerai equity jurisdiction there can be less question. By 
the opération of the act the complainant is exposed constantly to trespasses uyon 
hls land, and to the use and destruction of bis property. Were he limlted to' re- 
lief at lave, he would be involved constantly in a multiplicity of suits, and har- 
assed by endiess and unsatisfactory litigation. As long as the act remains of 
force this cannot be prevented. The owners of cattle are not required to feuce 
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Oiem In, and In despîte of the efforts of complalnant, and, we may say/ even 
against the wlshes pf the cattle owners, thèse trespasses will go on." 

' In Scott T. Donald, 165 U. S. 107, 17 Sup. Ct. 262, the bill was 
filed in equity by the plaintifE against varions per sons claiming to 
act as constables of the state of South Carolina, under what was 
known as the "Dispensary Law." An injunction was sought to pro- 
tect the alleged right of the plaintiff to import, for his use, aies, 
wines, and liquors, the products of other states and foreign countries. 
It was alleged in the bill that on several occasions packages of such 
wines and liquors belonging to complainant had been seized and car- 
ried away, and that complainant had instituted suits at law, and 
that notwithstanding such suits the constables of South Carolina 
continued to seize and carry away packages belonging to the com- 
plainant, and that protection of the complainant's right by actions 
at law involved, and would involve, a multiplicity of suits against 
the constables, and that the right to import wines, liquors, and other 
spirits was of the money value of upwards of |2,000, and also that 
articles to be imported in the future by the complainant from time 
to tinie were threatened to be seized by the constables, and that the 
value of thèse would exceed the sum of |2,000. A preliminary in- 
junction was allowed. A number of défenses were set up, and 
amoBg them the plea that the bill presented no cause upon which 
the jurisdiction of the court of equity could be founded, because 
there was a plain and adéquate remedy at law for the injuries com- 
plained of. On final hearing the preliminary injunction was made 
perpétuai. The case then went on appeal before the suprême court 
oî the United States. The case made by the bill was stated by Mr. 
Justice Shiras, speaking for the court, as follows: 

"The bill prays for an injunction on the several grounds ol irréparable damage; 
that the acts complained of prevent the exercise by the complainant of hls right 
to import, without molestation, lawful commodlties, the products of other states; 
to avoid multiplicity of suits; and the want of adéquate remédies at law." 

There was a stipulation in the case in which it was agreed that the 
right of importation of aies, wines, and liquors was of the value of 
|2,000 and upwards, and that the différence in the price to the con- 
sumer, like the complainant, of such liquors bought out of the state 
dispensary of South Carolina, and bought outside of the state, was 
about 50 to 75 per cent, in favor of imported liquors. The court, 
in regard to this, said: 

"Such statements sufflciently concède that the pecuniary value of plaintlff's 
rightg In controversy exceeds the value of two thousand dollars. Nor can it be 
reasonably claimed that the plaintiff must postpone his application to the circuit 
couFt, as a court of equity, until hls property to an amount exceedlng in value 
two thousand dollars has been actually seized and confiscated, and when the pré- 
ventive remedy by injunction would be of no avail." 

* This case is applicable as to jurisdiction and the new use of the 
writ of injunction. The loss likely to resuit in the future enters 
into the value of the object of the suit for préventive relief. Close 
analogy is furnished in trade-mark and patent cases. In the case 
of a trade-mark, it is not the label which is protected by injunc- 
tion, and which is of substantial value, but it is the business carried 
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on under the label which is tlie true test of value. Nor is the mère 
grant of letters patent any more than proper évidence of the ex- 
clusive right to make and sell the thing protected by the lettera 
patent. This exclusive right is the real test of value. Other_ cases 
might be cited to the same effect, but those referred to sufficiently 
indicate that the value of the object to be gained by thèse bills is 
the ]îrotection of the Centennial business of the plaintifEs against 
frauds committed and threatened with resulting loss to the plain- 
tiffs. Such being the true view, I am of opinion that the value of the 
matter in controversy is sufficient to make a case of jurisdiction 
against each one of thèse défendants. AU damages suffered and 
likely to be suffered are estimated. Indeed, the answers of some of 
the défendants make admissions which go far to make out a case of 
jurisdiction. Moreover, I think the défendants may be properly 
joined in one suit. Plaintiffs' business is the subject-matter in each 
bill, and the right claimed is exactly the same against ail the de- 
fendants. The in jury complained of is the same, and is being in- 
flicted by défendants in the same method and at the same time. 1 
Pom. Eq. Jur. § 274; De Forest v. Thompson, 40 Fed. 378; 2 Daniell, 
Ch. Prac. (6th Ed.) marg. p. 1683. 

The second objection to the exercise of the injunctive process is 
what counsel in argument calls a "fundamental objection," based 
upon the fact that it is a novel application of the writ of injunction, 
not sanctioned by préviens précédents. It is said that although the 
gênerai business of the ticket broker has been suppressed by légis- 
lation in a number of states, and the Interstate commerce commis- 
sion has for some years urged congress to enact similar répressive 
législation in respect to interstate commerce, it has never been sug- 
gested that it was within the power of the courts to fumish protec- 
tion against wrongs perpetrated in this business. I hâve carefuUy 
considered this objection, and also the full bearing of the question, 
not only as affecting the private rights hère involved, but as afifect- 
in? the still larger public interest. It has been often judicially 
recognized that the use of the injunctive remedy is subject to the 
regulated discrétion of the court, and that the court may properly 
take into account the public bearing of its action, and whether the 
resuit will aflect the public favorably or injuriously; and the sound- 
ness of this proposition is implied in the argument of défendants' 
counsel, in which strenuous effort is made to show that the business 
of the ticket scalper is bénéficiai, to an extent, at least, to the public. 
It is perhaps just to say that this argument was directed more to 
sustain the gênerai business of the broker than this particular 
method of doing business in regard to Centennial tickets, as brought 
to light in this record ; for it will certainly never be seriously main- 
tained bef ore a tribunal or législative body that the continuance of a 
fraudulent practice, thoroughly demoralizing in ail its tendencies, 
is demanded by the public good, or what is called "public policy." 
It must be observed in this connection that the question now con- 
sidered relates alone to the broker's method of dealing in thèse spé- 
cial Centennial Exposition tickets. I am not now concerned with 
the gênerai business of the broker. Keeping this fact in mind will 
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serve to bring the discussion of the question, as well as its bearing; 
within narrower limits. 

I return now to the argument based on the ground that this is a 
novel application of the injunction, not sanctioned by previous préc- 
èdent directly in point. This argument, carried to its full logical 
resuit, would hâve prevented the enunciation of the first équitable 
principle and the establishment of the first équitable précèdent for 
the préventive remedy. It is, indeed, an age-worn argument. It 
has been employed from the beginning of equity jurisprudence as a 
part of the objection to the extension of the équitable remedy to new 
conditions and new cases. This is the well-known history of the 
subject. Of course, this contention has been overruled, and préc- 
èdent after précèdent established from time to time to meet new 
conditions and to do full justice, until the argument has long sinee 
lost most of its force, although it is still maintained in form. It 
has been in answer to arguments like this that the great chancel- 
iers hâve stated time and again that they décline to lay down any 
deânite rules as to when a court of equity will interpose by injunc- 
tion. In fact, to do so would at once put a limit to ail progress in 
équitable jurisprudence. The most that has been said is that in the 
use of the writ of injunction the court exercises sound discrétion 
legulated by analogy; by what would be manifestly just in view of 
ail the existing conditions, and requiring as a condition that there 
19 no adéquate remedy at law. Beyond this the courts hâve not 
gone, in the way of placing a limit on their power. It must be recog- 
nized that jurisprudence, both légal and équitable, both in respect of 
the right and the remedy, is progressive, that it is expansive, and 
that, while its great principles remain good for one time as well as 
another, thèse principles must be extended to new conditions, and 
this in volves an extension of the remedy, and often a change in the 
form of the remedy. Making the injunction mandatory as well as 
préventive is an example of such a change. Any System of jurispru- 
dence coming short of this would fail to meet the demands of civiliza- 
tion. A similar objection that novel use was being made of the writ 
of injunction was pressed in the case of Toledo, A. A. & N. M. Ey. Co. 
V. Pennsylvania Co., 54 Fed. 751, and was answered by the court as 
follows: 

"Brery just order or rule known to equify courts was born of some emergency, 
to meet some new conditions, and was, tlaerefore, in Its time, witliout a précèdent. 
If based on sound principles, and ben^cent results follow their enforcement, 
affording necessary relief to the one party without imposing Illégal burdens on 
the other, new remédies and unprecedented orders are not unwelcome aids to the 
chancellor to meet the oonstantly varying demands for équitable relief. Mr. 
Justice Brewer, sitting in the circuit court for Nebraslsa, said: 'I believe most 
thoroughly that the powers of a court of equity are as vast, and Its processes and 
procédure as elastle, as ail the changing emergencles of Increasingly complex 
business relations and the protection of rights can demand.' Mr. Justice Blateh- 
ford, speaking for the suprême court in Joy v. St. Louis, 138 U. S. 1, 11 Sup. Ot. 
243, said: 'It is one of the most useful functions of a court of equity that its 
methods of procédure are capable of being made such as to accommodate them- 
selves to the development of the Interests of the public in the progress of trade 
and trafic by new methods of intercourse and transportation.' The spirit of thèse 
décisions haa controlled this court In its action in tbls case." 
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This objection is substantially the same as was urged against tlie 
power to employ the writ of injunction in the Strike Cases, out of 
which arose the contempt proceeding in U. S. v. Debs, 64 Fed. 724. 
The objection was overruled. The jurisdiction of the court, and the 
rightful exercise of the power to enjoin, were affinned in this case 
to the fullest extent. In re Debs, 158 U. S. 565, 15 Sup. Ot. 900. 
The argument of Mr. Trumbull, counsel for the défense, against the 
jurisdiction of the court, was based in part upon the ground that the 
proceeding was novel and extraordinary, and the case one over which 
the national government had not before, or but seldom, exercised 
jurisdiction, and, further, that the case was outside of the jurisdic- 
tion of a court of equity, and the injunction, therefore, void, and a vio- 
lation of the same could not be punished in a contempt proceeding. 
It was further objected that the bill in the original case was flled in 
the name of the United States, which was itself new. Answering 
the objection that the suit was brought by the government, Mr. 
Justice Brewer, speaking for the court, said: 

"It is said that seldom liave the courts assumed jurisdiction to restrain by In- 
junction in suits brought by the government, either state or national, obstructions 
to highways, either artificial or natural. This is undoubtedly true, but the rea- 
son is that the necessity for such interférence has only been occasional. Ordl- 
narily the local authoritles hâve talien fùll control over the matter, and by Indict- 
ment for misdemeanor, or in some Idndred way, hâve secured the removal of the 
obstruction and the cessation of the nuisance." 

And referring to the point made that the proceeding was extraor- 
dinary and new in the exercise of national jurisdiction, it was ob- 
served: 

"Constitutlonal provisionals do not change, but their opération extends to new 
matters as the modes of business and the habits of life of the people vary wlth 
each succeeding génération. The law of the common carrier is the same to-day 
as when transportation on land was by coach and wagon, and on water by canal 
boat and saUing vessel; yet in Its actual opération it touches and régulâtes trans- 
portation by modes then unlinown,— the railroad train and the steamship. Just 
so it is with the grant to the national government of power over Interstate com- 
merce. The constitution has not changed. The power is the same. But It opér- 
âtes to-day upon modes of Interstate commerce unlînown to the fathers, and it 
■will operate with equal force upon any new modes of such commerce which the 
future may develop." 

The court, disposing of the objection that the facts constituted a 
criminal offense, and that the case was one proper for criminal pro- 
cédure, and not within the jurisdiction of equity, said: 

"AgaJn, it Is objected that it is outside of the jurisdiction of a court of equity 
to enjoin the commission of crimes. This, as a gênerai proposition, is unques- 
tioned. A chancelier has no criminal jurisdiction. Something more than the 
threatened commission of an ofCense against the laws of the land is necessary 
to call into exercise the injunelive powers of the court. There must be some in- 
terférences, actual or threatened, with property or rights of a pecuniary nature; 
but when such interférences appear the jurisdiction of a court of equity arises, 
and is not destroyed by the fact that they are accompanied by, or are them- 
selves, violations of the criminal law. Thus, in Cranford v. Tyrrell, 128 N. Y. 
341, 28 N. E. 514, an Injunction to restrain the défendant from keeplng a house 
of 111 famé was sustained, the court saying on page 344, 128 N. ï., and page 515, 
28 N. E.: 'That the perpetrator of the nuisance is amenable to the provisions 
and penaltles of the criminal law is not an answer to an action against him by 
a private person to recover for injury sustained, and for an injunction against 
the continued use of hls premlses in such a manner.' And In Port of Mobile v. 
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LoulsviUe & N. R. Co., 84 Ala. 115, 126, 4 South. 106, Is a slmllar déclaration !n 
thèse words: 'The mère fact that an act Is crlmlnal does not devest the juris- 
dlction of equlty to prevent It by hijunction. If It be also a violation of property 
rights, and the party aggrleved bas no other adéquate remedy for the préven- 
tion of the Irréparable Injury which will resuit from the fallure or Inability of 
a court of law to redress such rights.' " 

So, in Shoe Co. v. Saxey, 131 Mo. 212, 32 S. W. 1106, the suprême 
court of Missouri held that a court of equity might interfère by in- 
jonction to prevent persons from attempting, by intimidation, threats, 
or other unlawful means, to force employés to quit work and join a 
strike, and that a court of equity might enjoin acts threatening irrép- 
arable injury to property rights, notwithstanding such acts were also 
a violation of the criminal law. Klein v. Livingston Club, 177 Pa. 
St. 224, 35 Atl. 606, Davis v. Zimmerman (Sup.) 36 K Y. Supp. 303, 
and Elder v. Whitesides, 72 Fed. 724, are in accord. 

At this point I wish to make some observations upon the condition 
of things that I am just now dealing with. Hère is a great interna- 
tional exposition, — an exposition of incalculable interesf and benefit 
to the pnblic. It has come to be one of the greatest institutions of 
our time. It is a sure and successful method of wide dissémination 
of practical knowledge to ail the people. It furnishes a ready and 
entertaining means whereby the citizens of the state and of the Union 
may learn, In the way of an object lesson, Bomething of the progress 
of a great country, and ita best results. It stimulâtes pride, and 
encourages large effort and the highest appréciation of one's own coun- 
try. Recognizing the public interest involved in the success of the 
Exposition, it has received libéral appropriation by the national and 
Btate législatures and by the counties and citizens of the state. The 
great public beneflts are so manifest that the court of last resort in the 
state has judicially declared that it is a public and eountv purpose 
for which an appropriation may be made by a county, although the 
Exposition is to be celebrated outside of the territorial limits of the 
county making the appropriation. Shelby Co. v. Tennessee Centennial 
Exposition Co., 96 Tenu. 653, 36 S. W. 694. Judge Galdwell, speak- 
ing for the suprême court of the state, pointed ont the great public 
advantages of the Exposition in fltting terms, as foUows: 

"In View of the fact that the event to be celebrated is one of no less note and Im- 
portance than the birth of a great state Into the American Union, and of the 
further fact that the Exposition Is reasonably expected to attract great and fa- 
vorable attention tliroughout the country, and be participated In and largeiy at- 
tended by Intelligent and enterprlsing citizens of numerous other states, at least, 
It Is beyond plausible debate that such an exhibition is well calculated to advance 
the material Interests and promote the gênerai welfare of the people of the coun- 
try malsing it It will excite tndustry, thrift, development, and worthy émulation 
In différent avenues of commerce, agriculture, manufacture, art, and éducation 
within the county, thereby tending to the permanent betterment and prosperlty 
ot her whole people. In short, It will encourage progress, and progress will In- 
sure increased intelligence, wealth, and happiness for her people, Individually and 
collectively. Undeniably, that which promûtes such an object and facilitâtes such 
A resuit in any county Is, to that county, a county purpose, in the truest sensé." 

Vast sums of money hâve been invested in this great public enter- 
prise. There is involved in the success of the Exposition not only 
the sums of money thus put into it, but the still larger indirect bene- 
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flts which resuit in the way above referred to. It is a thing în wMcb 
the citizens of the state in gênerai, and of Davidson county and the 
city of Nash ville in particular, take just pride. It is not to be denied 
that the maintenance of the favorably low rate of travel enormously 
increases the number of people who attend the Exposition, and ther^î- 
by insures its success. It is disclosed by this record, and not contro 
verted, that the flagrant abuses to which this spécial Centennial rate 
is being subjected, with the resulting loss to the carrier companies, 
hâve caused the withdrawal of the Centennial ticket low rate by the 
association of railroads known as the "Trunk-Line Association," com- 
prising ail of the leading railroads east of Washington, D. C, and 
that such carriers refuse to restore such rate because of the loss én- 
tailed by this business of the scalpers at Nashville. It is perfectly 
obvions that, if every carrier in the country should withdraw its low- 
rate Exposition tickets, a full justification for such course of conduct 
is found in the facts in this record. It is equally certain that own- 
ers of lines of railway remotely situated from the Exposition, and 
without the local interest which controls the management of other 
roads, could hardly be supposed to hold the public importance of the 
Exposition in sufficient appréciation to submit to the great wrong 
and the great loss which they are sustaining. There is good ground, 
therefore, for the appréhension that it is now a vital question whether 
the Exposition shall be the success hoped for, or whether it shall go 
down in defeat, with state pride humiliated, simply in order that 
the particular practice complained of may continue. I refer to thèse 
public considérations because, asjbefore stated, they are matters which 
justly appeal to the discrétion of the court in determining what ac- 
tion shall be taken. Are the great public purposes of this Exposition 
to be thus put in the balance and weighed against this particular 
branch of the ticket scalpers' trade? It is to be just hère repeated 
that this particular business, in its conception and exécution, is, from 
flrst to last, an obvions fraud, open and obtrusive, and without a 
single redeeming f eature, so far as I can see. Is it to be declared that 
we are under a system of jurisprudence which furnishes no remedy for 
a purely civil wrong such as this? Are the courts of the country pow- 
erless to deal with the situation, and must they maie the humiliating 
confession that, great as this wrong is, we hâve no civil remedy to 
which appeal may be made for protection? I am certainly unwilling 
to accède to a proposition such as this. It is further urged that the 
evil is one which can only be met by appropriate législation, — ^by the 
enactment of a criminal statute suppressing the business through the 
strong arûi of the criminal law. In this view I do not concur. Many 
acts constitute at the same time a public wrong and the invasion of a 
private right, and the fact that adéquate punishment may be pro- 
vided or may not be provided for a public wrong done is not in the 
way of the court furnishing redress for a civil wrong also inflicted in 
the same act. Indeed, this same objection was urged in the Debs 
Case, just as it is by défendants' emînent counsel hère, and the argu- 
ment was met by the court in language as follows: 

"The law is full of Instances in whicli the same act may gWe rlse to a civil 
Action and a criminal prosecution. An assaolt with intent to klll may be ponlshed 
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crlmlnally, nnder ar Infllctment therefor, or wlll support a clviï action for dam- 
ages, and the same is true of ail other offenses which cause Injury to person or 
property. in such cases the jurisdiction of the civil court Is Invoked, not to 
enforce the crlminal law and punlsh the wrongdoer, but to compensate the injured 
party for the damages which he or his property has suffered, and It Is no défense 
to the civil action ttiat the same act by the défendant exposes lilm also to Indict- 
ment and punishment in a court of criminal jurisdiction. So hère the acts of the 
défendants may or may not hâve been violations of the criminal law. If they 
were, that matter is for inquiry in other proeeedlngs. The eomplaint made 
against them In thls is of dlsobedlence to an order of a civil court made for the 
protection of property and the seeurity of rights. If any criminal prosecution 
be brought against them for the criminal offenses aUeged in the bill of compiaint, 
of derailing and wrecldng engines and trains, assaulting and disabling employés 
of the railroad companies, it wiil be no défense to such prosecution that they 
disobeyed the orders of Injunction served upon them, and hâve been punished for 
such disobedience." 

The case simply calls for an application of the injunctive process 
to prevent complainants' business from fraud and obstruction, and a 
business is just as much the subject of suit, with a right to protec- 
tion, as ordinary forms of tangible real and personal property. What- 
ever doubt may hâve been expressed at any time, the cases are now 
agreed upon this proposition. It needs no extended statement to 
make it manifest that the right to carry on a business without inter- 
férence, without fraud, and without obstruction, is one of the moat 
valuable of ail rights. Indeed, in the commercial world the right ot 
greatest value is the right to freely carry on a lawful business without 
unlawful interruption. It is a substantiel right, which may be pro- 
tected by any remedy known to the court as f ully as a constitutional 
or statutory right, and as fully as a right in the ordinary forms of prop- 
erty. In Scott V. Donald, 1,65 U. S. 108, 17 Sup. Ct. 262, already 
referred to, it was held by the suprême court of the United States that 
the constitutional right of the eomplainant to import for his use, 
from time to time, aie, wines, and liquors, the products of other states, 
might be protected by injunction from repeated invasion by seizure 
of goods under color of an unconstitutional statute of the state of South 
Carolina. The ruiing was based on the ground of avoiding a multi- 
plicity of suits, and the want of adéquate remedy at law. In Arthur 
V. Oakes, 11 a a A. 209, 63 Fed. 310, it was held (Mr. Justice Harlan 
delivering the opinion of the court) that, while a contract for personal 
services could not be enforced by injunction, nevertheless, when em- 
ployés quitting the service of their employer combine to obstruct the 
business bf such employer by force, threats, or other unlawful meth- 
ods, such as inducing other employés to quit, and deterring others 
from taking theplaces of those leaving, such an injury might be pre- 
vented by injunction, and the right to carry on the business without 
molestation protected. This, too, would be a novel use of the injunc- 
tion. In Davis v. Zimmerman, already referred to, it was expressly 
adjudged that the business of a person, if lawfully conducted, is a 
property right, and may be protected by injunction from injury or de- 
struction. In a full note to the case of Arthur v. Oakes, as reported 
in 10 Am. Ey. & Corp. Kep. 443 (s. c, 63 Fed. 310), cases are cited in 
which the same principle is applied to railroads, carriers by water, 
tnanufacturers, producerg, and others. Ail thèse Unes of business 
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are protected by injunction when the ordinary remédies are Inadé- 
quate. Other cases are cited at the bar, but I do not deem it neces- 
sary to further accumulate authorities upon this point. I may hère 
make référence to the case of Lumley v. Wagner, 6 Eng. Kuling Caa. 
652. A contract had been made by a lady, in writing, with the plain- 
tiff, upon proper considération, to sing and perform at his theater for 
a specified period, and that during her engagement with the plaintifiC 
she would not sing elsewhere without his license in writing. After- 
wards a contract was made to sing at a différent theater during the 
same period specified in her engagement with the plaintiff. Upon 
bill by the plaintifiE praying that the défendant might be restrained 
from singing and performing elsewhere than at his theater during the 
period specified, ttie court granted an injunction accordingly. The 
court, on motion to dissolve, admitted that a contract for personal 
services could not be directly executed, but it held that it was en- 
tirely within the power of the court to prevent by injunction a viola- 
tion of the contract by singing at another theater. The court did not 
doubt its power to prevent her from violating her contract by singing 
at the other theater. This is known as négative enforcement of con- 
tract by injunction. In referring to the ground on which the court 
allowed the injunction, the lord chancellor said: 

"Let us see f or a moment what is the prlneiple of the jnrlsdiction of the court. 
Hiat prineiple is to bind men's consciences to a fair and libéral performance of 
thelr agreements. I hâve always thought you may attribute a great deal of the 
right feëliDg and falr dealing that exlsts between Englishmen to the exercise of 
this jurisdiction. Men are not suffered by the law of this country to départ from 
thelr contracts at thelr pleasure. It does not leave the party with whom the con- 
tract has been broken to the mère chance of what a Jury may give In the shape 
of damages, but it enforces, where it can, the llteral performance of the contract; 
and this, I believe, has malnly tended to produce the good faith that exista ta a 
greater estent in this country than in many others. Although the jurisdiction 
0* the court is not to be extended, a judge would désert his duty if he did not act 
np to the rule which predecessors hâve laid down as the proper exercise of a 
moet valuable and wholesome jurisdiction. Where is the mischief in this case 
of exerdsing that jurisdiction? It is objected that, if I refuse this application, I 
exdude this lady from performing at Covent Garden, when I cannot eompel her 
to perform at the Queen's Theater. I cannot eompel h&r to perform, of course. 
That Is a jurisdiction tlhat the court does not possess, and it is very proper that it 
should not possess that jurisdiction; but what cause of complaint is it that I 
should prevent her from dolng an act which may eompel her to do what she 
ought to do?" 

There is contained in this statement of the lord chancellor a great 
truth, worthy to become the subject of much thought. The fact that 
the "right feeling and fair dealing that exists between Engli^Mnen" 
is in a large measure due to the fact that the English courts vigor- 
ously and promptly enforce the law, exécute proper contracta, and re- 
strain lawlessness, is a truth of wide application. Just as the courts 
of any country uphold the law and repress fraud and wrong, just to 
that extent will there exist "right feeling and fair dealing," confidence 
in the courts, and respect for lawful authority. In regard to a crim- 
inal statute, it is to be remarked that, if it existed, it could fumish 
no substantial redress for a civil wrong, but only for a public wrong, 
except Buch protection as might ultimately resuit from a total sup- 
pression of the business. It may be that in respect of a given prao- 
82 F.— e 
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tîce a' crimînal enaçtment is désirable as a remedy for the public 
wrong, and to protect the public interest. Thia is within the légis- 
lative province. But when by the same practice a private civil in- 
jury' is being done this is a subject for the judicial department, by 
appeal to the courts; and the courts cannot justiflably désert their 
duty, imposed by constitutional mandate, to administer justice. 
Whether or not a criminal enaçtment, if put upon the statute book, 
would be adéquate to suppress the evil, would dépend upon whether 
a crimînal court should promptly and fairly avail itself of the new 
législative remedy thus placed in its hands. Ours is a government 
of co-ordinate departments, each department exercising power con- 
stitutionally deflned and limited. It cannot, compatibly with a gov- 
ernment thus constructed, be claimed that the législature shall be 
called upon to meet by criminal enaçtment a question of private wrong, 
growing out of the new conditions incident to constant changes in 
business relations and methods. The criminal statute could only 
operate prôspectively, and there would be a complète failure of justice 
as to ail past private injury, however great or shocking. Moreover, 
as before suggested, what remedy would the criminal law furnish for 
the private wrong? This question was answered by the court in 
Shoe Co. V. Saxey, cited above, in thèse words: 

"Bquity will not interfère when there Is an adéquate remedy at law. But 
what remedy does tihe law afford that would be adéquate to the plalntiffs' In- 
jury 7 How would theîr damages be estimated? How compensatedî The de- 
fendants' leamed counsel dtes us to the criminal statute. But how will that 
remedy the plalntiffs' Injury? A criminal prosecution does not propose to remedy 
a private wrong. And, even If there was a statute glvlng a légal remedy to plain- 
tif?, it would not oust the equlty jurisdlction. The légal remedy that closes the 
door of a court of equity is a common-law remedy. Where equity had jurlsdiction 
because the common law affords no adéquate remedy, tîiat jurisdlction is not 
affected by a statute providlng a légal remedy. What a himiiliatlng thought it 
would be if thèse défendants were really attempting to do what the amended 
pétition charges, and what their demurrer confesses! that is, to destroy the busi- 
ness of thèse plaintifCs, and to force the eight or nine hundred men, women, boys, 
and girls who are earning their llvings in the plaintiffs' employ to quit theh- work 
against their will; and yet there is no law In the land to protect them." 

So, aside from other questions in the case, I hâve no difficulty about 
the right to employ the writ, so far as the novelty of this application 
is concerned, which is supposed to be a fundamental objection. Un- 
der our system of jurisprudence, the theory is that at any moment 
of time there is a sufflcient remedy, légal or équitable, for every civil, 
private wrong; and the courts are under a duty, by proper process, 
to make this theory good in fact. 

Another point made is that this special-ticket contract, providing 
as it does for forfeiture of ail rights under the ticket by transfer there- 
of, bas in that way provided a remedy for a breach of such contract, 
and that this is exclusive of ail other forms of relief. It is sufflcient 
to repeat what has already been said, to wit, that thèse are suits 
to protect the plaintiffs' business, and in no sensé suits upon thèse 
ticket contracts, to enforce the same, or to recover damages for breach 
thereof. Thèse suits are to restrain thèse défendants from the con- 
tinued and repeated use of thèse contracts as instruments and means 
whereby to commit frauds upon complainants' business. They are 
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not suits between the parties to thèse contracts, but against third par- 
ties, to restrain the fraudulent use of the contracts as means of com- 
mitting such wrong. This contention is therefore inapplicable, and 
this question does not call for judgment by the court. ïhe défend- 
ants' counsel, not as a separate point, but in aid of other objections to 
the relief asked, says that the ticket broker's business is, to an extent, 
at least, bénéficiai to the public, and, to an extent, contributes to the 
success of the Exposition. It was not made entirely clear to the 
court whether this suggestion related to the gênerai business of the 
ticket broker, or to that particular business which is now under exam- 
ination, but the illustration put may speak for itself in this respect. 
It is said that a person at Chicago, desiring to go East, but not spe- 
cially intending to come to the Exposition, may be induced to do so 
if he can buy a low-rate Centennial ticket from Chicago to Nashville 
and return, and, coming by way of Nashville, sell to the broker the 
retum coupon, and buy at a like cheap rate the return coupon on an 
Eastem-sold ticket, and in this way go to New York on a low rate, 
taking in the Exposition on the way. Whether it is best that ail of 
the parties to such a transaction, as a matter of public policy, should 
be thus permitted to violate a contract and practice an imposition is 
a question which may be safely left for answer before those who are 
thoughtful of the deeper conséquences involved. It is further évi- 
dent, in the very nature of the case, that, where one person visits 
the Exposition in this manner and under such circumstances, Imndreds 
attend for the sole purpose of the Exposition and its benefits; and 
the number of those who may be induced to come to the Exposition 
in the way suggested is as one to hundreds, and is relatively whoUy 
insignificant in its importance to the question of much larger impor- 
tance, of maintaining open to ail persons this favorably low-rate ticket 
designed to promote the success of the Exposition. The use of thèse 
tickets in the method hereinbefore pointed out is demoralizing, and 
subversive of public good and of public morals, and at the same time 
a private, civil injury ; and this, I think, is made sufBciently plain by 
what has been said. Just before passing away from this point, it 
may not be inappropriate, in view of the suggestion made, to remark 
that the question of whether the ticket scalpers' business is one of pub- 
lic good is not a new question, and the view I take of this particular 
branch which is now under considération is by no means a new view 
of the same subject. The highest authorities in the country, both 
législative and judicial, hâve examined this business, and hâve pro- 
nounced judgment upon it. The Interstate Commerce Commission, 
in its annual report for 1896, after a study of the subject extending 
over some years, referred to ticket brokerage in terms as follows : 

"In our last annual report we took occasion to comment with some severlty 
upon the unlawful praetiees of a considérable class of persons who engage In tlie 
unauthorized sale of Interstate passenger tickets, and w*ho are commonly referred 
to by the expressive name of 'scalpers.' What was then said Is, in part, as 
follows: We deem It a spécial duty to call your attention to the persistent sur- 
vival and continued increase of the illegltimate business known as 'ticket broker- 
age' or 'scaJping.' So far from showlng any signs of diminution, it appears to be 
steadily enlarging in scope and volume. It is impossible to give any reliable esti- 
mate of the number of persons who take advantage of this means of procuring 
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unlawful transportatlon, but It Is évident that a considérable peroentage of rall- 
road passenger travel Is accompllshed through the médium of tickets bought at 
reduced rates of so-called 'brokers.' In every city, and in many of the smaller 
towns, oflices are to l)e found whose proprietors sell raflroad tickets to very many 
points at much less tlian the publistied tarifCs. The streets are placarded with 
alluring advertisements, ineoming and outgoing travelers are openly solicited, 
while in hôtels and other public places, and not infrequently in regular railroad 
stations, the runners and agents of thèse clandestine dealers Invoke participation 
in transportatlon bargalns, which upon their face, to glve them no harsher term, 
are an obvions évasion of tlie law. Thls disregard of law to whlch we thus re- 
f erred has apparently contlnued during the current year, and assumed still greater 
and more serions proportions. ïhis lllegltlmate traffic has become a positive scan- 
dai, and décisive measures should 1» taken to put an end to thèse illégal transac- 
tions. The remedy for this evil is easlly found. A simple enactment would be 
sufflclent, in our judgment, to prevent thèse abuses and efCcctually check this 
specles of misconduct. We therefore recommend that it be made a pénal offense 
for any person to engage in the business of selllng Interstate passenger tickets 
unless he is an authorized agent of the carrier, duly constituted such by wrltten 
appointment, and that every such person be required, under appropriate penalty, 
to expose in hls place of business a eertlflcate of his authority. We also call at- 
tention to the fact that extensive frauds upon the public are accompllshed by the 
prlnting and sale of counterfeit tieltets. It has come to our knowledge that hun- 
dreds of innocent persons hâve been victlmized by the purchase of spurious tickets 
from those whose Identity could not be elearly established after the fraud v?as 
discovefed. The actual money loss thus resulting to unsuspeeting travelers 
amounts to a considérable sum, while the dlstress and annoyance to which inno- 
cent persons, hâve been subjected because they hâve been Induced to purchase 
thèse sham tickets can be easler imaglned than descrlbed. It is a defect in the 
fédéral statutes that the counterfelting of railroad tickets is not made a criminal 
offense, and we earnestly recommend the correction of this defect by an appro- 
priate enactment." 

In 1890 the commîssioner had said, in part: 

"The business is therefore hurtful both to the roads and to the public, In a 
flnancial sensé, and the extent of the Injury it Is scarcely possibly to measure. 
The harm done by an army of unscrupulous depredators upon a legitimate busi- 
ness cannot be computed by any known standard. Lawless greed recognizes no 
limits, and weak compliance by Its vletlms only stops at exhaustlon. But the 
moral injury both to railroad officiais and to the public Is even greater. To rail- 
road officiais the business serves as an invitation and an excuse for dishonest 
practlces. It is used as a cover— deceitf al and transparent, it is true— for évasions 
0* law, and for dishonorable violations of compacts among competing roads to 
malntain agreed schedules of rates. The public morals are afCected by the natural 
inference that railroad officiais are déficient In sensé of honor and integrity, 
and that, if the railroad code of ethlcs permlts one road to cheat another, It Is 
equaUy permlsslble for the public to cheat the railroads. The Inévitable tendency 
of the practice, therefore, Is to eUmlnate tiie moral élément, and the rule of action 
that élément Inculcates,— business honor,— from the practlcal field of transpor- 
tatlon. In whatever aspect ticket scalping may be vlewed, it is fraudulent allko 
In its conception and in its opération. The compétition of roads affords the op- 
portunlty for the work of the scalper. Without rival roads competing for business, 
he could hâve no field. The prospect of selllng more transportatlon at a discount 
than at the established rate, and so dlverting business dlshonestly from a com- 
petltor, Is the temptation to a road to let a scalper do for It secretly what it does 
not dare do openly. The weak excuse of every road that transgresses In thls 
manner Is that some competitor does it. Fraud, therefore, is the incentive to 
the business, and In its conduct every step Is one of actual fraud. The scalper's 
vocation, the necessity for his occupation, is to sell transportatlon at less than pub- 
Mshed and established rates; In other words, below lawful charges. Every such 
sale Is a fraud upon the law, a fraud upon competing roads, and a fraud upon the 
stocldiolders and the credltors of the road for whlch sale is made." 

In addition to this, a number of the states of the Union — ^among 
them leading states, like Illinois, Texas, New York, and Pennsylvania 
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— ^have enacted législation suppressing the ticket brokerage business, 
and this législation bas been upbeld by the courts of last resort, as 
justifled by the exercise of the police power of the state. In Minne- 
sota V. Corbett, 57 Minn. 345, 59 N. W. 317, the suprême court of 
Minnesota held such législation valid; and in the progress of the 
opinion, referring to the scalpers' business, the court said: 

"With thèse elementary propositions in mind, we proceed to consider the evils, 
or supposed evils, whlch the législature designed to remedy, and the measures 
which they hâve adopted to accomplish that end. It was çommonly asserted and 
bélieved (to what extent correctly is net important) that spurious and stolen tick- 
ets, and ticbetB which had expired by limitation, or that were not transférable, 
were often put on the market to such an extent as to work great frauds upon 
both the public and the carriers; that frequently those selling such tickets were 
Irresponsible, so that the party defrauded had no redress; that the business of 
trafficking hi such tickets often furnished an inducement to railway employés to 
steal tickets, or issue spurious ones, and put them on the market. It was aiso 
çommonly bélieved that, in order to évade statutes designed to secure uniformity 
of rates and to prevent discriminations, some carriers of passengers were in the 
habit of placing large blocks of their tickets with 'scalpers,' ostensibly not thdr 
agents, for sale at eut rates. To remedy thèse and similar abuses, real or sup- 
posed, this statute was passed. That ail its provisions hâve some relation to, 
and tendency to accomplàh, this end, is qnlte clear. Do they transcend any con- 
stitutional limitation upon législative power? It seems to us that most of the ob- 
jections to the act— certainly the flrst two— are based upon a radical misconception 
of Its provisions, and of the character of transportation tickets as property. 
Oounsel for the défendant seems to assume— First, that such tickets are vendible 
chattel property, which are the legitimate subject of barter and sale, the same as 
any other chattels; and, second, that this statute Is designed to be a 'license law,' 
in the ordinary sensé of that term. With thèse two premises assumed, the task 
of suecessfuUy assalling the validity of the act Is a very easy one. WMle a rail- 
road ticket Is, in one sensé, property, yet It is not merchandise or chattel. It Is 
merely the évidence of the contract of the carrier to transport the holder between 
the points, and on the condition, thereln named. Treating it as a contract itself, 
It Is in the nature of a chose in action. No one with whom a carrier makes such 
a contract has any inhérent constltutional right to inslst that It should be assigna- 
ble. At common law, ail choses In action were nonassignable, and if the légis- 
lature had deemed it necessary, In order to prevent the supposed evils, to provide 
that ail transportation tickets should be nontransferable, or even to prohibit the 
Issue of tickets altogether, and require carriers of passengers to coUect fare la 
cash, we fall to see why they had not the power to do so." 

If the contention that ticket brokerage is bénéficiai to the public 
in any sensé can be made good, it is necessary to discrédit this législa- 
tion and the opinions of thèse great tribunals. That such législation 
was enacted, and the judgment of the courts pronounced, only after 
the most thorough examination and study of the subject, will readily 
be conceded. Whatever future investigation or study of the subject 
may disclose as fo the ordinary business of the ticket scalper, and what- 
ever may be the final word in any state as to such business, it is cer- 
tain that methods of the kind which form the subject of the présent 
suit can never be justifled from any standpoint of public or private 
good ; and if by sucih metihods the entire business, in ail of its branches, 
is brought into such disrepute as to demand total suppression, it will 
only make manifest the répétition of history in the end which has 
corne to ail such practices. 

Another défense urged is that thèse companies hâve not themselves 
adopted proper methods of business whereby to protect themselves 
against this imposition, and that they are practically not entitled to 
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relief at the hands of the court of equity. I quite fuUy agrée with 
counsel that the plaintiffs asking protection of tlie court of equity must 
hâve adopted in good faith, and executed, ail proper measures to pro- 
tect themselves before invoking the power of the court, and I was 
much impressed with this view when presented at the bar with much 
power. It is said that the complainant companies hâve been guilty 
of discrimination with respect to the public, by issuing an open ticket 
and an ironclad ticket, without any sufficient reason for the distinc- 
tion. The ironclad ticket is the one which is required to be signed 
by the purchaser, and contains stipulations against transfer or use by 
any other person, while the open ticket is issued in a similar form, 
and at the same rate, but without the signature, and without provi- 
sion against transfer. Upon examination it appears that the com- 
panies hâve what they call a "zone" or "radius" of, say, 80 to 100 
miles around the city of Nashville, and that within this zone the open 
Oentennial tickets are issued and sold, while beyond the zone lirait 
ironclad tickets only are used. Se, too, it does appear that in some 
instances at the same point both forms of ticket hâve been sold, and 
that at particular places, like Jackson, Teim., and Birmingham, Ala., 
the ironclad ticket only is sold, while open tickets are put in évidence 
as having been sold on either side of thèse places. So far as the 
zone limit is concerned, I must say that I do not consider the reason 
offered for establishing such a limit as very satisfactory. Whether 
this is because the business requires expert knowledge, I do not know, 
but I fail to see any good reason for this. Be this as it may, the 
public hâve made no complaint on this score, and I do not think it is 
open to thèse défendants to say, in opposition to the relief, that they 
sbould be allowed to continue the injury inflicted on thèse complain- 
ants, and also, it would seem, upon the public, upon the ground that 
the companies hâve established this limit arbitrarily. So far as the 
other irregularities presented are concerned, I flnd, after an examina- 
tion of thèse, that they are extremely few and unimportant,when com- 
pared with the whole voltime of business transacted in regard to thèse 
tickets. By an order in effect June 10, 1 897, most of the irregulari- 
ties were corrected. The Western & Atlantic Kailway Company is 
comparatively free from any irregularity whatever. The Nashville, 
Chattanooga & St. Louis Kailway Company has allowed but few, and 
the chief of thèse was due to the fact that an unsuspecting agent was 
imposed on by the grossest form of misrepresentation by a ticket 
broker. There are some circumstances in the record to support the 
belief, and create strong suspicion, that since the institution of thèse 
suits a considérable number of the irregularities presented hâve been 
brought about at the suggestion of thèse défendants, by misleading 
unsuspecting agents, for the purpose of using the irregularities in thèse 
suits. The greater number of the failures to hâve the tickets prop- 
erly signed and witnessed on the Louisville & Nashville Road may 
be due to the larger volume of business transacted, and the greater 
number of employés in its service. In the nature of the case, thèse 
large concems, employing as they do so many persons, cannot at any 
given time bave in their service employés ail of whom are sufficiently 
intelligent and watchful. I am unable to say, even if the objection 
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were one coming from a proper source, that the defaults on the part 
of the companies hâve been such as to deprire them of relief, so far as 
tMs grouad of objection is concerned. 

I hâve now disposed of ail of the grounds of objection urged by 
the défense. In doing so I hâve given to the subject that careful 
study demanded by its importance, and by the earnest ability with 
which the objections to the bills hâve been pressed. The use of the 
writ of injunction is a serious, délicate duty, in any case. It is a 
striking manifestation of the strong arm of civil authority. My con- 
clusion is that the plaintiffs are entitled to an injunction as prayed 
for in thèse bills, upon the exécution in each case of bond in the sum 
of $20,000, to be approved by the clerk of the court, with the usual 
conditions required by law, — among them, to satisfy and pay ail such 
damages as défendants may sustain by reason of the wrongful suing 
out of the injunction, in the event the suits shall not be successfuUy 
prosecuted. If this amount is not deemed adéquate, the défendants 
are at liberty at any time to ask that the bonds be increased-. It 
may serve to clear up the situation to particularly point out that 
the injunction now allowed is operative against défendants only in 
respect to the Centennial low-rate tickets duly signed by the original 
purchaser in ink, and not in pencil, and not by initial; but, within 
thèse limits, it may be well if this injunction is obeyed without indi- 
rection. It may further conduce to a clear understanding to say that 
according to the cases Ex parte Lennon, 12 0. 0. A. 134, 64 Fed. 320, 
and In re Lennon, 166 U. S. 548, 17 Sup. Ot. 658, persons who hâve 
knowledge of this injunction are rendered amenable thereto, although 
not parties to this suit; and it may be well if this fact is kept in mind. 
It is apparent enough, without being repeated, that the gênerai busi- 
ness of the ticket scalpers is not hère in question, and is not inter- 
rupted or interfered with by this injunction. It is only the scalpers' 
practice of dealing in the particular Centennial tickets when duly 
signed and executed in the manner suggested above. 

NOTE BY THE JUBGB, 

That tickets with conditions and restrictions like tliose contalned în the Cen- 
tennial ticket are valld and binding on the purchaser has been often decided. 
Among many cases, Mosher v. Bailway Co., 127 U. S. S90, 8 Sup. Ct. 1324, Boy- 
lan T. Railroad Oo. 132 U. S. 146, 10 Sup. Ot. 50, Dnimmond v. Southern Pac. 
Oo., 7 Utah, 118, 25 Pac. 733, and Oody v. Railroad Co., 4 Sawy. 114, Fed, C«is. 
No. 2,940, may be dted. KnJght v. Railroad Co., 56 Me. 234, and Railroad Co. v. 
Connell, 112 111. 295, are cases holding that through tickets In form of coupons 
constitute a contract with each company orer whose Une transportation te called 
for. See, also, Railroad Co. v. Weaver, 9 Lea, 38. 

Injunctioh— In What Cases a Pbopbr Rbmbdy Restbaininu Crimihai, Acts. 
Injunction will lie, at tlie suit of the state, against a corporation, when It Js 
misusing and abusing its corporate franchises and privilèges, and is maintalniug' 
Itis property as a nuisance, though its acts also constitute a crime. Columbian 
Athletic Club v. State, 143 Ind. 98, 40 N. B. 914, and 2 Am. & Eng. Dec. Eq. 340. 
And whereva: an individual can show a distinct and irréparable injury to himself , 
apart from the public in gênerai, he may maintain a bill for Injunction against 
the acts complained of, although criminal, aad although the party complaJned of 
Is llable to prosecution for such aots. Such injunction will be granted where the 
élément of Irréparable Injury exlsts In the case. Columbian Athletic Club v. 
Btate, before cUteù; Shoe Co. v. Saxey (dedded by the suprême couit of Missouri) 
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82 S. W. 1106; In re Dete, before referred to,— ail reported in 2 Am, & Eng. 
Dec. B)q. 340, 356, 364. In valuable and extended notes to thèse cases as 
reported will be found modem cases illustrating tlie use of flie injunction as a 
préventive remedy, wherever tlie facts show that the common law affords no 
adéquate remedy for the acts when once accomplished; and it is no objection to 
the injunction in such cases that the acts are also crimmal, as criminal prosecutlon 
fumishes no redress for a private injury sustained. See, also, Staniping Co. v. 
Fellows, 183 Mass. 191, 40 N. B. 105, and 2 Am. & Eng. Dec. Eq. 599, and note, 

Protection oî- Tradb or Business aoainst Fhaud. 

A lawful business may be protected against fraud by injunction, although not 
oarried on under monopoly of a valid trade-marli. So, if a person is using some- 
thing to designate his articles, the exclusive right to use which eannot be claimed 
as a trade-marli, nevertheless, if such person can show to a court of equity that 
another person is selling an article lllse his in such way as to rnduoe the public to 
believe that it is his, and that he is doing this f raudulently, he may bave relief by 
injunction to prevent such piracy. It is a fraud for one person to palm o£C his 
manufactures as those of another person, although he commits fraud by the use 
of names whieh are not a subject of trade-marli property. Califomia Fig Syrup 
Co. V. Frederictc Stearns & Co., 43 U. S. App. 234, 20 C. C. A. 22, and 73 Fed. 812; 
Sait Co. V. Bm-nap, 43 U. S. App. 243, 20 C. O. A. 27, and 73 Fed. 818. Modem 
cases clearly are to the efCeet that a lawful business is entitled to protection by 
injunction against fraud, regardless of any question of trade-marli. Lawrence 
Manuf'g Ca v. Tennessee Manuf'g Co., 138 U. S. 537, 11 Sup. Ct. 396; Coats v. 
Thi-ead Co., 149 U. S. 562, 13 Sup. Ot 966. See, also, Oxley Stave Co. t. Coop- 
ers' International Union, 72 Fed. 695; Wire Co. v. Murray, 80 Fed. 811; Central 
T>ust Co. of New Yorlî t. Cltizens' St. E. Co., Id. 218. In Blindell v. Hagan, 54 
Fed. 40 (afflrmed In 6 C. C. A. 86, 56 Fed. 696), it was decided that jurisdiction 
of the circuit court to entertaln suit to enjoin a combination of persons from inter- 
ferlng with and preventing shlpowners from shlpping a crew eould be maintained 
on the ground of preventing a multipllclty of euits at law, and because damages 
at law for interrupting the business and Intercepting the profits of pendlng enter- 
prisés and voyages must. In their nature, be conjectural, and not susceptible oi 
cescteda proof . It was alleged tn that case that complalnants could not obtain a 
crew wlthout a restraining order of the court. 

Fbdebal and State Cotjrts — When Injonction will be Gbanted bv Fed- 
ERAii or State Courts aoainst thb Phosecution of Suits in Each 
Other's Jurisdiction. 
In regard to thls question, although not speclally related to the question of the 
principal case, the foUowing statement is found in 36 Am. Law Reg. & Rev. (July, 
1897) p. 462: "As a gênerai rule, the fédéral courts will not enjoin the prosecu- 
tlon of a suit in a state court, being prohibited by statute. Rev. St. U. S. § 720; 
Diggs V. Wolcott (1807) 4 Cranch, 179; Dillon v. Railway Go. (1890) 43 Fed. 109; 
Haines v. Carpaiter (1875) 91 U. S. 254; Dial v. Reynolds (1877) 96 U. S. 340; 
The Mamie (1884) 110 U. S. 742, 4 Sup. Ot 194. But cases may arise whicli 
fell witliout tbe statute. Fisk v. Railway Co. (1873) 10 Blatchf. 518, Fed. Cas. 
No. 4,830; French v. Hay (1874) 22 Wall. 250; Railway Co. t. Kuteman (1892) 
4 C. O. A. 503, 54 Fed. 547. So, though a state court generally will net enjohi the 
prosecutlon of a suit In a fédéral court,— Riggs v. Johnson Co. (1867) 6 WaU. 
166; U. S. v. Keokuk, Id. 514; Mead v. Merritt (1831) 2 Paige, 402; Schuyler v. 
Pelissier (1838) 3 Edw. Oh. 191; Town of Thompson v. Norris (1882) 63 How. 
Prac. 418,— it may do so la a proper case, and punish the ofCender for contempt if 
he persista,— Hines v. Bawson (1869) 40 Ga, 356." See, also, Simpson T. Ward, 
80 Fed. 561;, Holt Co. v. National Life Ins. Co. of Montpelier, Id. 686. 

Breach OF Injunction bt Peesons not Enjoinbd or a Party to thb Action 
— AiDiNG aNd Abetting— Committal. 
In the late case of Seward.v. Pattei-son [1897] 1 Oh. 545, the Bnglish court of 
appeal affiirmeâ the décision oi; North, J., and held that the court had jurisdietîon 
to commit for contempt a person not Included in an injunction or a paity to the 
action, but who nevertheless, knowing of the Injunction, aided and abetted a de- 
fendant in commltting a breach thereof. It vras said there was a clear distinc- 
tion between a motion to commit a man for breach of an injunction on the ground 
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fhat ke was bound by the Injunctlon, and a motion to commît a man on the 
KTOund that he aided and abetted In the breach of such injnnctlon. 

WIth respect t» the use of the Injunction and the parties who may be made d«- 
f«ndants to the same blll In respect to the same subject-matter, the followlng cases 
may be referred to generally: Lembeck v. Nye (decided May 20, 1890) 47 Ohio 
St. 336, 24 N. E. 686; Morgan Envelope Co. v. Albany Perforated Wrapping- 
Paper Co., 40 Fed. 577; Supply Co. v. MoCready, 4 Ban. & A. 588, Fed. Cas. No. 
295; Snyder t. Bunnell, 29 Fed. 47; Wallace v. Holmes, 9 Blatchf. 65, Fed. Cas. 
No. 17,100; Chemical Works v. Hecker, 2 Ban. & A. 351, Fed. Cas. No. 12,133: 
Tle Co. T. Slmmons, 106 V. S. 89, 1 Sup. Ct 52; Tilghman v. Proctor, 102 U. 8. 
707; Travers v. Beyer, 26 Fed. 450; Alabastine Co. v. Payne, 27 Fed. 650; 
Cuervo v. Jacob Henkell Co., 50 Fed. 471; Von Mumm v. Frash, 56 Fed. 830; 
Heaton-Penlnsular Button-Fastener Co. v. Eurêka Specialty Co., 25 C. C. A. 267, 
77 Fed. 288. See, also, Id., 65 Fed. 620; Cooley, Torts, p. 153; 1 Jagg. Torts, § 
123; Varlck v. Smith, 6 Paige, 137; Emigration Co. t. tîulnault, 37 Fed. 523; 
Story, Eq. PI. 5 284. 

Wlth spécial référence to tbe protection of business from Injury by consplracy 
or combinatlon, directly or Indirectly, the followlng well-considered cases may 
be consulted wlth much advantage: Sherry v. Perklns, 147 Mass. 212, 17 N. 
B. 307; Ourran v. Galen, 152 N. Y. 33, 46 N. E. 297; Murdock v. Walker, 152 
Pa. St. 595, 25 Atl. 492; Barr v. Trades Councll, 53 N. 3. Bq. 101. 30 Atl. 881: 
Vegelahn v. Guntner (Mass.) 44 N. B. 1077; Splnnlng Oo. v. Klley, L. R. 6 
Bq. 551 (decided in 1868); Carleton v. Bugg, 149 Mass. 550, 22 N. B. 55; Llt- 
tleton V. Fritz, 65 lowa, 488, 22 N. W. S41; State v. Crawford, 28 Kan. 726; 
Kansa» v. Zlebold, 123 U. S. 626, 8 Sup. Ct 273. 
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«Circuit Court of Appeals, Nlnth Circuit June 28, 1897.Ï 

No. S45. 

1. APPKAIr-OBJECTIONS IN LOWBS COURT— EqUITT JuRISDICTIOIî. 

In an equity proceedlng to quiet tltle, where the trial court had jurisdlctlon 
of the subject-matter, an objection t» the jurisdiction, on the ground that the 
complainant had a plain and adéquate remedy at law, corne* too late when 
made for the flrst time on appeal. 

& Execution— Sherii'f'b Dbkd— Laws oî" Califohnia. 

The grantee In a sheriff 's deed, made by the successor In office of the sherlft' 
who sold mining property on a yalld decree of foreclosure against the owner, 
bas tltle to such property by virtue of Code Civ. Proc. Cal. § 700, whlch 
provides that "upon the sale of real property the purchaser Is substituted 
to and acquires ail the rlgM, tltle, Interest and claim of the judgment debtor 
thereto," and the act of 1858 authorizing sheriffs to make deeds for lands 
sold by their predecessors (St. Cal. 1858, pp. 95, 96). 

& MOKTGAGBS— FoRBCLOSURiB SaLK— StATUTORT JuDGMENT LIEK. 

The lien enforced upon a foreclosure sale Is not a statutory judgment lien, 
but the contract lien of the mortgage, and the tltle of the purchaser rests 
upon such lien. Code Clv. Proc. Cal. § 671. prescriblng the perlod for which 
a judgment shall live or be a lien, has no application to such sale. 

4. SaMB— TlMB OF Salb. 

A sherlff's sale under foreclosure, made more than flve years after entry 
of the decree, is not vold by reason of the provision of Code Clv. Proc. Cal. 
f 681, that exécution may be Issued at any time withîn flve years after entry 
of judgment, if the order of sale was Issued wlthin the flve years. 
8. Mining Claims— Location bt Alien— Déclaration of Intention. 

The subséquent déclaration of intention to become a ciuzen, by an allen 
who had explored and located a mining claim on public lands, relates back 
to the date of the location, and, in the absence of adverse rlghts attachlng 
prior to the déclaration, opérâtes to valldate the location. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Calif omia. 
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George D. Collins, for appellant. 

Reddy, Campbell & Metson and Ira D. Orton, for appellees. . 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. William Megginson brought a suit in 
the circuit court against tbe Lone Jack Mining Company, a corpora- 
tion, J. F. Turner, Jacob Bertz, Humphrey Lawrence, and George L. 
Brown to quiet his title to mining property known as tlie "Loue Jack 
Quartz Mine," in Slug gulch, El Dorade county. Cal.; alleging in his 
bill that he was the owner and in possession of said property, and 
that the défendants claimed an interest therein adversely to Mm. 
The bill was taken pro confesse as to ail the défendants except the 
Lone Jack Mining Company. In its answer to the bill that corpora- 
tion denied that the complainant owned, or was then or erer had 
been in possession of, the mining property, and alleged substantially 
the foUowing facts: That on November 28, 1888, it had duly located 
the mining property described in the bill, and had taken ail the neces- 
sary steps to protect and secnre said location, and that for five years 
continuously prier to the commencement of the suit it had occupied 
and claimed the same, and paid taxes thereon, and maintained the 
boundaries thereof. It further alleged that prior to making its loca- 
tion, in 1888, there had been a mortgage lien of $6,000 upon the prop- 
erty in f avor of John Hanley and Julius Johnson ; that on March 21, 
1884, said mortgagees had commenced a suit to foreclose the mort- 
gage, and on October 4, 1887, obtained a decree of foreclosure; that 
thereafter Julius Johnson died, and administration was had of his 
estate, and on September 2, 1890, an administration saJe was duly 
ordered of his interest in the said judgment and decree, and on Octo- 
ber 10, 1890, the administrator sold the same to J. Davey for |100; 
that said Davey, in purchasing said decree, acted as trustée for the 
Lone Jack Mining Company, and purchased the same with money 
furnished by that corporation through its président, J. F. Turner, but 
that on September 28, 1890, said Turner secured from Hanley and 
Davey an assignment and transfer of said decree to one A. E. Bolton, 
who was the agent and attorney of the corporation, and said Bolton 
received the same in trust for the corporation; that on September 
19, 1892, the said Hanley and Davey, notwithstanding the former 
transfer, fraudulently assigned said decree to Lawrence S. Megginson, 
and that said assignment was made at the instigation of Turner, and 
for the purpose of securing Megginson for moneys previously loaned 
to Turner, but that Megginson had notice that the corporation was 
the owner of said decree; that on November 30, 1892, Lawrence S, 
Megginson, at the instance of Turner, and for the purpose of def raud- 
ing the corporation, obtained an order of sale directing the sheriff 
of El Dorado county to sell the said property under said decree of fore- 
closure, and that thereupon C. P. Winchell, the sheriff of said county, 
did, on October 29th, make sale thereof to Lawrence S. Megginson for 
the alleged considération of $9,415.25, and on the same date the said 
sheriff executed to said purchaser a certiflcate of sale of said prop- 



LONE JACK MIN. CO. V. MBOOINSON. 91 

erty, and thereafter said certificate was transferred to the complain- 
ant, William Megginson, but that the latter took the same with notice 
of the rights of the corporation; that on April 29, 1893, the certificate 
of sale was surrendered, and a sherifC's deed to said property was ob- 
tained from the sherifE of El Dorado county to the said complainant. 
There are other averments and défenses set up in the answer, but the 
foregoing is sufficient for the purposes of this appeal. TJpon the 
issues and proof s the court f ound the equities to be with the complain- 
ant, and entered a decree adjudging that the défendants hâve no in- 
terest in said property, and quieting the complainant's title thereto. 
The assignments of error are mainly directed to the rulings of the 
trial court on the admissibility of évidence. The most of thèse rul- 
ings are ignored in the appellant's brief on the appeal, and it will 
net be necessary to consider them. The assignments of error which 
were relied upon on the argument are the following: (1) The corpo- 
ration being in possession, the suit is not maintainable. (2) That the 
appellee failed to show title. (3) The decree includes patented land 
conveyed by the owner to the corporation. 

The appellant's principal contention is that the circuit court had 
no jurisdiction of the cause, for the reason that it appeared from the 
évidence that the complainant had no actual possession of the prem- 
ises which were the subject of the suit. While admitting the doc- 
trine sustained by the décisions of the suprême court in More v. Stein- 
bach, 127 TJ. S. 70, 8 Sup. Ct. 1067, HoUand v. Challen, 110 U. S. 15, 
3 Sup. Ct. 493, and U, S. v. Wilson, 118 U. S. 86, 6 Sup. Ct. 991, that 
under the statute of Oalifornia, and other statutes similar thereto, a 
suit in equity to quiet title may be maintained in the fédéral courts 
whether the complainant be in or out of the possession of the prem- 
ises, the appellant contends that the doctrine is applicable only to 
suits concerning property whereof neither the complainant nor the 
défendant has the actual possession, and that equity bas no jurisdic- 
tion of a bill whose office it is to perform the function of an action 
in ejectment, or to recover the possession of property which is in the 
actual and adverse possession of the défendant. This point is made 
for the flrst time in this case on the argument on the appeal. No ob- 
jection was made to the jurisdiction at any time in the court below, 
nor is such objection included in the appellant's assignment of errors. 
The gênerai assignment "that the said circuit court erred in rendering 
a decree herein against the said Lone Jack Mining Company" is not 
sufficiently spécifie to point out the error, if error it was, which is now 
complained of. The objection comes toc late. Perego v. Dodge, 
163 U. S. 160, 16 Sup. Ct. 971; Reynes v. Dumont, 130 U. S. 354, 9 Sup. 
et. 486; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594; Brown 
V. Iron Co., 134 U. S. 530, 10 Sup. Ct. 604. In Reynes v. Dumont the 
court approved the rule stated in 1 Daniell, Ch. Prac. (4th Am. Ed.) 
555, as foUows: 

"If a défendant In a suit la equity answers and submits to the jurisdiction oT 
the court, It Is toc late for hlm to object that the plalntiff has a plaln and adéquate 
remedy at law. This objection should be talten at the earliest opportunity. The 
above rule must be talien with the qualification tbat it Is compétent for the court 
to grant the relief sought, and that it has jurisdiction of the subject-matter." 
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The présent case cornes within the terms of the rule, with its quali- 
fication. It is a case of wMcli the court would hâve had Jurisdiction 
if ejectment had been brought by the appellee against the appellant 
to recover the possession of the property, 

It is next contended that the appellee failed to prove title in him- 
self, for the reason that the sheriff's deed purporting to convey to 
Mm the property which was sold at the mortgage foreclosure sale 
was void. Its invalidity is said to consist in the fact that the sale 
was made by one Winchell, who was sheriff at the date of the sale, 
whereas the deed which followed was made by one Hilbert, his suc- 
cessor in ofiSce. To support this contention, référence is made to 
Anthony t. Wessel, 9 Cal. 103, where it was held that the proper 
person to exécute the sheriff's deed was he who held the office at the 
date of the sale, notwithstanding the fact that at the date of making 
the deed his term of office had expired. Very soon after that décision 
was made, and evidently for the purpose of correcting the evil to 
which it directed attention, the législature of Galifornia enacted that 
a sheriff should hâve the authority to make a deed of property which 
had been sold by his nredecessor." St. 1858, pp. 95, 96. In section 
700 of the Code of Civil Procédure it is provided as follows: 

"TJpon a sale of real property, the purchaser is substituted to and acquires ail 
the right, tltle, Interest and claim, of the judgment debtor thereto; and when the 
estate is less than a leasehold of two years unexplred term, the sale is absolute. 
In ail other cases, the property is snbject to rédemption as provided in this chap- 
ter." 

In Robinson v. Thornton, 102 Oal. 675, 34 Pac. 120, the suprême 
court of California, in construing this provision of the Code, said: 

"The exécution of the deed gave to the purchaser at the sale no new title to the 
land purehased by him, but was merely évidence that his title had become abso- 
lute. Upon the sale, he acquired ail the right, title, interest, and claim of the 
judgment debtors thereto (Code CIv. Proc. § 700), subject to be defeated by ré- 
demption within six months." 

Under thèse provisions of the statute and the Gode of Civil Procéd- 
ure, it is clear that such title to the premises as was sold upon the 
foreclosure sale passed to the purchaser thereof, and that the sheriff's 
deed could not lawfully hâve been otherwise made than as appears in 
the record. 

It is further contended that the sheriff's sale was void, for the rea- 
son that at the time when it was made a period of more than five 
years had elapsed since the date of the foreclosure decree. The rec- 
ord diseloses, however, that the order of sale was made and issued 
within the period of five years, and that upon its issuance steps were 
immediately taken to sell the property in pursuance thereof. It is 
provided by section 681, Code Civ. Proc, that an exécution may issue 
at any time within five yeai-s after the date of the judgment entry. 
It has been held that an order of sale is an exécution, within the mean- 
ing of this section. Borland v. Smith, 93 Cal. 120, 28 Pac. 812; 
Rowe V. Blake, 99 Cal. 167, 33 Pac. 864. If an exécution may issue 
at any time within five years, it follows that the exécution so lawfully 
issued may be enforced. There is no provision of the laws of Cali- 
fornia providing otherwise, and no décision of the courts of that state 
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is found holding to the contrary. The gênerai rule is therefore 
clearly applicable. In Southern Cal. Lumber Co. v. Océan Beach 
Hôtel Co., 94 Cal. 217, 29 Pac. 627, it was said: 

"Ttie levy Is the essentîal act by which the property Is set apart for the satis- 
faction of the judgment, and taken into the custody of the law; and, after it has 
been taken from the défendant, his interest is limited to Its application to the 
judgment, irrespective of the time -when it may be sold. • * • The same rea- 
Kons whlch uphold the valldity of a sale by the sherifC after the retum day of the 
writ, where the levy was made in its llfetime, uphold a sale in cases where no 
levy is required." 

Counsel for the appellant relies upon décisions of the suprême 
court of California applying the provisions of section 671, Code Civ. 
Proc, which prescribe the period for which a judgment lien shaJl 
live, and holding that after the expiration of the time so limited the 
lien expires. This provision of the Code and thèse décisions hâve 
no bearing upon the question under considération. The lien which 
was enforced upon the foreclosure sale was not a statutory judgment 
lien, but was the contract lien of the mortgage ; and, if this were the 
case of a sale upon a judgment lien, there would be no application 
of that rule to the présent proposition, for the reason that there is 
hère no question of the priority of liens, and no rights whatever dé- 
pendent upon the question whether or not a statutory or judgment 
lien existed at the time when the levy was made. The complainant's 
title rests upon the mortgage lien, and upon the foreclosure sale made 
in pursuance thereof, and the rights of the parties are those of the 
mortgagors and the mortgagee. 

It is urged that no title is shown in the appellee, for the reason that 
the original location made by John Hanley on September 21, 1880, 
was void. At that time Hanley was not a citizen of the United 
States, and had not declared his intention to become a citizen. On 
March 10, 1883, he conveyed an undivided one-half interest in his 
claim to Julius Johnson. On October 3, 1884, he made his déclara- 
tion of intention, and on March 19, 1886, he and Johnson conveyed 
the claim to Orth and Andersen, who subsequently executed the 
mortgage through which the appellee deraigns title. Section 2319, 
Rev. St., déclares that the minerai lands belonging to the United 
States shall be open to "occupation and purchase, by citizens of the 
United States and those who hâve declared their intention to become 
such." It has been held that an alien who explores and locàtes a 
mining claim on public lands may hold his interest, as against ail 
the world except the United States, notwithstanding the fact that the 
statute just quoted confines the right of exploration, purchase, and 
occupation to citizens of the United States, or to persons who may 
hâve declared their intention to become such. Billings v. Smelting 
Co., 2 C. 0. A. 252, 51 Fed. 338; Id., on rehearing, 3 C. O. A. 69, 52 
Fed. 250. In the latter case it was said : 

"If a party is seeking to procure the title to mining property from the United 
States, If taken at the proper time, the objection of alienage would prevent the 
acquirement of title, and such objection may be made by any one adversely in- 
terested. In such cases the sovereign is a party in fact to the proceeding, which Is 
a direct one for the procurement of title; and the objection of alienage, no 
matter by whom suggested, is based solely upon the right of the govemment to 
interpose the fact of alienage as a bar to procuring or holding an Interest in 
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realty. If, however, the grant of title, or the équivalent, Is made to an allen, 
It cannot be attacked by any thii-d party." 

In Manuel v. Wulff, 152 U. S. 505, 14 Sup. Ot. 651, the principle 
inTolved in the foregoing quotation was applied to the case of a con- 
veyance of a mining claim by a qualified locator to an alien; and it 
was held that the conveyance operated to transfer the claim to the 
grantee, "subject to question in regard to his citizenship by the goT- 
ernment only." But if the right of Hanley as a locator could now 
be brought in question, upon the ground that he was an alien at the 
time when the location was made, we are of the opinion that his sub- 
séquent déclaration of intention to become a citizen related back to 
the date of his location, and, in the absence of adverse rights attach- 
ing prior to the date of the actual déclaration of intention, operated 
to validate the location. In Manuel v. Wulff the suprême court 
quoted with approval the ruling of the secretary of the interior in 
Re Krogstad, 4 Land Dec. Dep. Int. 564, in which it was held that 
an alien having made homestead entry, and subsequently filed his in- 
tention to become a citizen, the alienage at the time of entry would 
not, in the absence of an adverse claim, defeat the right of purchase; 
and the décisions in the cases of Governeur's Heirs v. Eobertson, 11 
Wheat. 332, and Osterman v. Baldwin, 6 Wall. 116, in which it waa 
held that "naturalization has a rétroactive effect, so as to be deemed a 
waiver of ail liability to forf eiture, and the confirmation of title." 

The appellant makes the further point in its reply brief that the 
Hanley location was abandoned after the transfer to Anderson and 
Orth, and that Hanley went into possession and did the assessment 
work of 1886 and 1887 to prevent forf eiture, and that the work so per- 
formed by-him inured to his benefit under his original notice, thereby 
reinstating him and destroying the title of his grantees, and that 
when Hanley and Johnson surrendered the possession to the appel- 
lant, in November, 1888, the surrender constituted an abandonment 
of the claim, and left the same open to relocation. This point is not 
found in the assignments of error, and if the détermination of it in- 
volved an extensive examination of the évidence, or a décision of the 
facts from conflicting évidence, we would be inclined to give it no fur- 
ther considération; but the contention is disposed of by the plain 
facts of the record. It appears from the transcript that when the 
appellee was about to offer évidence of the performance of the assess- 
ment work the appellant expressly stipulated that the work had been 
done up to the year 1888. The stipulation is susceptible of no other 
construction than that the work done was done for the benefit of the 
title which became vested in the apnellee. It was proven, also, that 
the appellant first acquired title to the mining claim by deed from 
Anderson and Orth on May 15, 1886, and that it went into possession 
under this conveyance, and performed the assessment work of that 
year. 

It is admitted by the appellee that through inadvertence the decree 
includes patented land that was conveyed to the appellant by the 
owner, and which is not eovered by the title which was vested in the 
appellee through the foreclosure nroceedings. No application was 
made in the court below to amend the decree in this regard, and no 
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objection was taken thereto either by motion or by assignaient of 
error. Tbe cause will be remanded to the circuit court, with permis- 
sion to amend the decree in conformity with this admission of the ap- 
pellee. In ail other respects the decree will be conflrmed, with costa 
to the appellee. 



RICHARDSON v. D. M. OSBORNE & CO. 

(Circuit Court, N. D. New Yorli. July 7, 1897.) 

No. 6,156. 

Patents— Suit for Inpbingemest— Lâches— Excuse for Delat. 

A patentée, wlio lias quietly acquiesced in tlie open and notorlous infringe- 
ment of liis patent for 16 years, cannot maintain an action for sucli luf ringe- 
ment. It is no excuse for such delay tliat liis co-owners of the patent would 
not agrée to prosecute Infringements. 

William H. Chapman and Thaddeus B. Wakeman, for complainant. 
Frederick P. Fish, James J. Storrow, and A, D. Salinger, for de- 
fendant. 

OOXE, District Judge. This îs an equity action for the infringe- 
ment of letters patent, No. 181,664, granted to Thaddeus Fowler, Au- 
gust 29, 1876, for an improvement in grain-bundling machines. One 
of the défenses is lâches. The patent expired August 29, 1893. This 
action was commenced June 10, 1893, about two months and a half 
before the patent expired. As no injunction can issue the only re- 
lief which can, in any event, be granted is an accounting, The pat- 
ent has never been operated. Only one expérimental machine was 
made; it collapsed on its ârst trial and disappeared from view. No 
machine for actual use in the âeld was ever built, no license was ever 
granted, no royalty was ever paid. The patent was never of any 
practical use. It was infringed almost from its issue. The com- 
plainant concèdes that it was infringed for 13 or 14 years and the 
proof indicates a considerably longer period. This infringement was 
gênerai, open and notorious. The complainant testifles that "prac- 
tically ail the binders and harvesters made in the United States dur- 
ing the last twelve or fourteen years contain the invention of the 
Fowler patent." And yet knowing, as he must hâve known, that 
hundreds of farmers ail over the land were using his invention he 
calmly folded his hands and permitted them to plunder his patent 
without a word of protest. He says that he notified the défendants, 
in the latter part of 1883, that they were infringing and he aiso says 
that he commenced an action at law in 1891 against a Minnesota 
corporation, which suit was compromised. This was the only suit 
ever brought and this, it will be observed, was when the patent had 
only two years more of life. No excuse, which the law can recognize, 
is offered for this unprecedented supineness and neglect. Financial 
ability to pursue infringers is admitted. The only excuse offered is 
that the complainant's brothers who, prior to 18b0, owned the patent 
jointly with him had no faith in its validity and declined to spend 
their money in an enterprise which they thought must only lead to 
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disaster. Cui bono? Can it be possible that the public losea its right 
to use the machine, which otherwise would be indefeasible, because 
of secret disputes among the owners of the patent? To the world 
at large, to the farmers and dealers, the conduct of the complainant 
and hia brothers was a plain notice that the patent was not worth 
defending and might be infringed with impunity. The public acted 
upon this tacit permission. After 14 years of quiet and unmolested 
enjoyment it is too late to ask a user to turn over his entire profits 
upon the theory that it was impossible to proceed sooner because of 
disagreements between the owners of which the user had no notice. 
Besides, the excuse cannot be maintained as matter of law. The 
complainant could hâve proceeded without the co-operation of the 
other owners. If they refused to be complainants he could hâve made 
them défendants. Onderdonk v. Fanning, 4 Fed. 148. If the opposi- 
tion of his brothers was the sole cause of his inaction it may be per- 
tinent to inquire why he did not proceed promptly when, in October, 
1890, he acquired tie entire interest? With the exception of the 
unique and nebulous litigation in the Northwest he remained passive 
for three years more. 

So far as the défendant is concerned the complainant gave no in- 
timation that at last he was ready for the conflict. His léthargie 
slumber was apparently unbroken by even a dream of prospective 
profits. In 1883 the notice was given. In 1893 the suit was com- 
menced. The défendant was, therefore, permitted to infringe with- 
out a word of protest for at least ten years. But the défendant was 
justifled, when it received the notice in 1883, in taking into consid- 
ération the fact that even at that time the owners of the patent had 
acquiesced for years in its infringement. There is, of course, no force 
in the suggestion that the complainant is not responsible for lâches 
ocçurring before he became the sole owner. If this were otherwise 
a party could revive a dead cause of action by assignment Equity 
will not permit the mère act of transfer to couvert a stale claim into 
a fresh one. 

The reason advanced for neglecting to operate under the patent 
is unfounded in fact and inadéquate in law. It is said that Deer- 
ing & Ck)., to whom the expérimental machine was sent in 1876, were 
under obligation to exploit it and introduce it to the public. As- 
suming that such an agreement is proved, — and it is not, — the com- 
plainant had no right to rely upon it after it became apparent that 
Deering & Co. recognized no such obligation and were doing nothing 
to push the patent. It might hâve been an excuse for a few months 
but not for IG years. 

It is unnecessary to pursue the subject further. Sufflce it to say 
that the record présents one of the most flagrant t,dses of lâches with 
which the court is familiar. If this action can be maintained a pat- 
entée has simply to pocket his patent, wait until the field is full of 
infringers and begin his suit two months before the patent expires. 
When charged with lâches he has simply to assert that until he com- 
menced his suit he thought the chances of success dubious and, there- 
fore, did not call the infringers to account. It is plain that the pub- 
lic rights cannot dépend upon considérations so shadowy, unilatéral 



BOSÏOM LASTING-MACH. CO. V. WOODWARD. 97 

and inéquitable. Unless the court is prepared to say that the dé- 
fense of lâches will no longer be enforced in a patent suit it must flnd 
for the défendant on this issue. The law of lâches is so well under- 
Btood that it is unnecessary to restate it. It is thought that no case 
can be found excusing such delay as this record discloses. See Mc- 
Lean v. Fleming, 96 U. S. 245; Galliher t. Cadwell, 145 U. S. 368, 12 
Sup. Ot. 873; Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143; Hardt 
V. Heidweyer, 152 U. S. 547, 14 Sup. Ct. 671; Hammond v. Hopkins, 
143 U. S. 224, 12 Sup. Ct. 418; Lane & Bodiey Co. v. Locke, 150 U. 
S. 193, 14 Sup. et. 78; Abraham v. Ordway, 158 U. S. 416, 15 Sup. 
Ot. 894; Piatt v. Vattier, 9 Pet. 405; Manufacturing Co. v. Williams, 
15 C. C. A. 520, 68 Fed. 489; Owen v. Ladd, 76 Fed. 992; Wyeth v. 
Stone, 1 Story, 273, Fed. Cas. No. 18,107; Fosdick v. Machine Shop, 
58 Fed, 817; Keller v. Stolzenbach, 28 Fed. 81; Prince's Metallic 
Paint Co. v. Prince Manufg Co., 6 C. C. A. 647, 57 Fed. 938; New 
York Grape-Sugar Co. t. Buffalo Grape-Sugar Co., 24 Fed. 604; Mc- 
Laughlin v. Railway Co., 21 Fed. 574, It follows that the bill must 
be dismissed. 



BOSTON liASTING-MACH. CO, T. WOODWARD et aL 

(Oircnlt Court of Appeals, First Circuit. July 20, 1897.) 

No. 191. 

L Patbnt Infbingembnt Stjits— Estoppel against Assigkob. 

Ttie rule that a patentée who lias asslgned hiis patent Is estopped to deny 
ItB validity does not apply, either as against hlm or his co-defendants, where 
the latter are the principal Infrlngers, and he Is actlng merely as their em- 
ployé. 

8. Samb— OoNSTHUOTioN OF Claims — Lasïing AND Tackino Machines. 

The Woodward patent. No. 348,544, for a "lasting and fastenlng machlnç," 
fairly construed in view of the patentee's earlier patent for a power tacklng 
machine, covers merely the combination, wlth an automatic fastening-drivlng 
mechanism, of a jaclj,— either an ordinary jacli, or a jack with a spécial ad- 
Justment, and the elaims are void for want of Invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill in equity by the Boston Lasting-Machine Compajiy 
against Erastus Woodward, James Barrett, and Thomas Barrett, 
for alleged infringement of letters patent No. 248,544, issued October 
18, 1881, to the said Erastus Woodward for a "lasting and fastening 
machine." The complainant was the owner of the machine by as- 
signment. The circuit court held that there was no infringement, 
and dismissed the bill. 75 Fed. 272. Complainant has appealed. 

Frederick P. Fish and William K. Bichardson, for appellant. 
G«orge O, C Coale and James E. Maynadier, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This patent has pi'eviously been be- 
fore this court, in Woodward v. Machine Co., wherein two opinions 
were passed down, one March 5, 1894, reported in 8 0. C. A. 622, 60 
82 F.— 7 
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Féd; 283vand one June 23, 1894, reported in 11 0. C. A, 353, 63 Fed. 
&09. The questions then diaposed of were those of estoppel and 
infringemént. 

We are again pressèd with the proposition that the respondents 
below are estopped from denying the validity of the claims of the 
patent now in issue. The situation in this respect is, however, es- 
sentially différent from that existing when the patent was previously 
under considération. Then the respondents were nominally the 
same as now, namely, Woodward, who was the patentée and the as- 
âighor of the patent; and James Barrett and Thomas Barrett; and 
in both cases ail thèse respondents were and are, in a gênerai sensé, 
co-operating. The tssential différence, however, is that in the prier 
suit, Woodward, who was the only person directly subject to the rule 
of estbppel, was the principal, and the other respondents, so far as 
the évidence showed, were acting at bis suggestion, and in subordina- 
tion to him. Now, so far as the évidence shows, the other respond- 
ents are the principale, and Woodward is their employé, and no 
estoppel applies to them, by reason of their engaging Woodward in 
a subordinate position. Even though ail might be properly regarded 
as joint tort-feasors, if any wrong has been committed, yet they hâve 
no joint interest in the sensé of the law, and Woodward, being a 
mère subordinate, cannot be enjoined, under the circumstances of 
this case, unless his principals are aiso subject to injunction. Bel- 
knap V. Schild, 161 U. S. 10, 25, 16 Sup. Ct. 443. Under the ruies 
laid dowB in that case, he cannot be holden to account for profits; 
so there is no ground of équitable jurisdiction against him severed 
fpom the persons who employed him. While a person occupying a 
subordinate position may be in privity with his principal, in the sensé 
in which that word may properly be used in this connection, the re- 
verse is not ordinarily true. Therefore, in the présent suit, the 
question of the validity of the claims in issue is open for détermina- 
tion. 

No claims hâve been presented for our considération except the 
second, third, and fourth, as foUows: 

"(2) In an organlzed lastlng and tacking machine, the eomblnation of a jack 
for holding a last and presentlng it to automatlc fastenlng-drivlng mechanism, 
the said automatic fastening-driving mechanism, and an actuating devlce for 
starting the fastenlng-drlvmg mechanism, constructed substantially as set forth, 
and adapted to be moved in the act of presentlng the worli in proper position for 
receiving the fastenlng, whereby the fastenlng may be drlven at the instant that 
the worlî Is so loeated. ail substantially as and for the purposes descrlbed. 

"(3) In an organized machine for lastlng and tacking the uppers of boots and 
shoes, the eomblnation of a Jaçk for holding and presentlng the last to an auto- 
matlc fastening-driving devlce, the automatlc fastening-driving devlce, and the 
means for setting sald fastenlng-drivlng devlce In opération, arranged or loeated 
to be automatlcally moved upon the placing in position of the last, whereby a 
fastenlng is drlven at the Instant the last is so loeated, ail substantially as and 
for the purposes descrlbed. 

"(4) In an organlzed machine for lastlng and tacking the uppers of boots and 
shoes, the combinatlon of a jack for holding and presentlng the last to an auto- 
matlc fastening-driving devlce, the automatlc fastening-driving devlce, and the 
means for starting and stopping Its opération, adapted to be operated or moved 
automatlcally upon the placing in proper position of the last or work In relation 
to the nozzle, vrhereby, upon the instant said work is so loeated, a fastenlng is 
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driven, and the machine automatlcally stopped, ail substantlally as and for the 
purposes descrlbed." 

Almost simultaneonsly with the issue of the patent in suit, and 
preceding its date only 49 days, Woodward obtained a patent for a 
machine, described as a "power tacking machine," with "means for 
starting it, and then stopping it automatically," whereby it was made 
"impossible to drive more tban one tack at a time." The spécifica- 
tion also said: 

"I herein descrlbe my Invention as belng operated by means of the work held 
by the operator, or by a jack which ia movéd by the operator, altbough, of 
course, I do not confine myself to this especlal manner of opération, as the macitine 
may be started by hand or by foot, or in any other désirable way." 

The spécification of the patent in suit describes an adjustable 
jack, by the aid of which the work can be presented to the tacking 
mechanism in a suitable manner for coming into proper line at différ- 
ent points of action. The adjusting mechanism of the jack is 
aeparately claimed and fully described in claim 9 of the patept in suit, 
and it is also claimed in combination in others of its claims. The 
spécification of the patent now in suit refers to Woodward's prier 
patent, and states that the patentée prefers to use the invention for 
driving fastenings described in it. Nevertheless, the complainant 
below maintains tliat, on the true construction of the spécification 
and claims, other automatic fastening-driving mechanisms are cov- 
ered by the combination in issue. Assuming this to be correct, the 
olaims in issue, fairly interpreted, notwithstanding their verbosity,^ 
consist simply in combining, with an automatic fastening-driving 
mechanism, a jack, — either an ordinary jack, or a jack with a spécial 
adjustment. The means of putting the tacking mechanism in mo- 
tion are described in Woodward's prior patent, already referred to, 
and constitute an essential élément of the machine made under that 
patent. They cannot be separated from it, and made a third élément 
of the combination in the patent now in suit; so that there are only 
two substantial éléments in the later patent, as already stated. It 
is too apparent that, for work of the character for which thèse ma- 
chines are intended, the mère addition of an ordinary jack in this 
way involves no invention, and is not patentable. If, however, 
claims 2, 3, and 4 are to be so construed that the words "a jack" shall 
intend a jack with an adjustment substantially as explained in the 
spécification, then it is not maintained that they are infringed. But 
if they are construed to intend any jack with an adjustment, which 
is the only other hypothesis remaining open to the complainant be- 
low, it becomes again plain that the combination was not patent- 
able. The suggestion that "a jack," meaning "any jack," be made 
an additional feature for any faetening machine used in the art of 
manufacturing boots or shoes, or, indeed, that an adjustable jack, 
meaning any adjustable jack, be made such a feature, covers what is 
too common in this art to involve in itself invention. 

The complainant urges on us very strenuously Machine Co. v. 
Lancaster, 129 TJ. S. 263, 9 Sup. Ot. 299, maintaining that the com- 
bination covered by the claims in issue hère should receive a libéral 
support, as did the invention in the case cited. The device there 
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was the first automatîc one for sewing buttons upon fabrics of thé 
kind to which the macMne was adapted, and so the complainant 
hère maintains that its machine was the first one which accomplished 
the pnrpose for which it was intended. It is very usnal for patentées 
to assert that Machine Co. v. Lancaster has a very gênerai applica- 
tion. On the other hand, it was exceptional, and the invention lu 
suit there is easily distinguished from the great mass of patented 
combinations. Its nnderlying idea was novel. As was said by the 
suprême court, at page 273, 129 U. S., and page 302, 9 Sup. Ct., the 
mechanical function performed by the machine covered by the patent 
was as a whole entirely new. In the présent suit, however, the en- 
tirely new function is found in the device of Woodward's earlier 
patent, and the patent now in issue shows nothing except a method 
of making the new function more useful. In this particular the case 
is essentially uniike the conditions of the hypothesis stated in U. S. 
V. Berdan Firearms Co., 15G U. S. 552, 565, 15 Sup. Ct. 420, as it is 
entirely plain that the device described in the claim in issue would in- 
fringe the device in Woodward'S; prior patent, although an im- 
provement on it. It is true it is now claimed that Woodward's 
earlier patent related only to a tacking machine, and that the 
device in issue was the first capable of doing automatically the 
whole work of lasting, except stretching the upper into position, 
thus leaving the hands free for that purpose. Yet the spécifica- 
tion of the earlier patent stated that the invention was "especially 
désirable for use in the process of lasting the uppers of boots and 
shoes, where it is very necessary to drive a tack very quickly, and 
yet not drive more than one at a time." Ail this, however, is merely 
refining upon words, as the f act remains that the only addition to the 
device of the prior patent was a jack. It would operate very un- 
justly on the holder of the earlier patent, whoever he may be, to bar 
him from the right of combining any adjustable jack whatever with 
the device covered by that patent, when adjustable jacks were al- 
ready well-known devices in the art, and when there are no spécial 
circumstances to overcome the conséquent presumption that such a 
oombination involves no patentable invention. 

The decree of the circuit court is affirmed, and the costs of this 
court are adjudged to the appellees. 



BATES V. KEIÏH. 

(Circuit Court, D. Massachusetts. July 20, 1807.) 

No. 647. 

Patents — Invention and Infbingïïment — Wblt- Guides. 

The Bâtes patent, No. 419,239, for a welt-guide to be used wlth sewlug 
machines for sewing welts on corli-sole shoes, and in which the only es- 
sentially new feature conslsts In the addition to the ordlnary welt-guide of 
another passage, concentric and elongated, adapted to guide the outside 
casing enveloping the core of the cork-welt, if valid at ail, in view of the prior 
State of the art, is not infrlnged by a guide which passes a coupled cork- 
Bole welt through one passage and the usual welt through the other. 
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This was a suit in equity by George A. Bâtes against George E. 
Keith for alleged infringement of letters patent No. 419,239, for a 
welt-guide for sewing machines. 

James E. Maynadier, for complainant. 

William Quinby, for défendant 

PUTNAM, Circuit Judge. This is a bill alleging Infringement of 
a patent issued for a welt-guide to be used in connection with sew- 
ing machines for sewing welts on cork-sole shoes. The welts lor 
which thèse guides are adapted differ from the usual welts, in that 
the usual welt constitutes the core for them, which core is in part 
enveloped in a casing, so that the welt and the casing make a com- 
pound welt, which is uescribed by counsel as "a cork-welt," Prior 
to the device in suit, this cork-welt, or the core and its casing, had al- 
ways been guided by hand in the process of machine sewing, and it 
is claimed that the complainant's guide very materially reduces the 
cost of the shoe. The entire pith of the device presented to the 
court, so far as it contains anything which can be claimed to be es- 
sentially new, lies in the fact that partly around the guide passage 
intended for the core, and which is admitted by the spécification 
to be in ail respects like the welt-guide in common use, there liei 
another passage, concentric and elongated, intended to guide the 
casing; so that, as the core and the casing émerge from the guide, 
the casing will take exterior concentric shape around at least one 
edge and one surface of the core. The spécification of the claim de- 
scribes varions détails, among which are edge-guides and the rib 
intended to enter the ordinary groove in the welt; but ail thèse inci- 
dentals are necessary éléments which will be found in every welt- 
guide; so that it is maintained by the complainant that the single es- 
sential leature is that the device has two passages, one for the core 
and the other for the casing, arrangea snbstantially as we hâve de- 
Bcribed. Therefore the complainant further maintains that not only 
is his device a tool, as distinguished from a mère combination, but 
that also the detailed éléments stated in his claim are not essential 
in connection with the considération of alleged infringements. The 
court need not stop to consider what the complainant means by char- 
acterizing his device as a tool, or whether such a distinction has any 
foundation ; nor whether the complainant's proposition as to the con- 
struction of his claim, assuming it to cover a combination, is correct, 
or whether, on the other hand, under the circumstances of the case, 
the claim is not to be construed strictly, and ail the éléments enu- 
merated therein to be held essential, on the rules stated in Keece 
Buttonhole Mach. Co. v. Globe Buttonhole Mach. Co., 10 G. C. A. 
194, 61 Fed. 958, 961, and in Wright v. Yuengling, 155 U. S. 47, 32, 
15 Sup. et 1. So far as thèse propositions are concerned, we, for 
the purposes of this case, yield to the complainant the beneflt of his 
entire invention, and assume that Ma claim is such as to cover the 
whole of it Nevertheless, with référence to the estent of his in- 
vention, we must regard the state of the art, and we must also, with 
due regard for exceptional cases, regard the ruie laid down by the 
court of appeals for this circuit in Long v. Manufacturing Co., 21 
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G. G. A. 533, 537, 75 Fed. 835, 839, and restated in Boston & R. Elec- 
tric St. By. Oo. V. Bemis Car-Box Go., 25 G. G. A. 420, 80 Fed. 287, 290, 
as follows: 

"It is plain, nevertheless, on ail rules, that so much of the mère form given 
In the spécification, drawings, and claim is essential, and must be retained, as 
is necessary in order to accompllsh ail the functlons expressly enumerated 
therein." 

Tlierefore the wliole case cornes down to the questions: First, 
whether there is a patentable invention in making a double guide 
of the gênerai character which we hâve described ; and, second, wheth- 
er, if there is anything patentable in such a device, the invention 
which it covers can be regarded as of so broad a nature that the de- 
vice of the respondent can be held to infringe. We refer again to 
that part of the spécification which says that the device is connected 
to the lever of a welt-sewing machine toc well known to require 
description; that it is connected to this lever by a tang in the usual 
way; that, like the welt-guide in conamon use, it has a guide passage 
for the single welt constituting the core of the compound welt; that 
this passage is the same as that in common use, with some changes 
which are clearly mère matters of détail ; and that the edges of the 
walls of the guide are slotted and curved, "being," as the spécification 
says, "in this respect the same as the cover in gênerai use." The 
spécification further proceeds that, in opération, one end of the core 
is placed in its proper passage, and one end of the casing in its 
proper passage; that a lasted shoe is then presented to the machine, 
the awl passing through the core and the casing, and also through 
the upper and a part of the inner sole, precisely as in sewing on the 
ordinary welt; that, after the core and its casing are thus sewed to 
the upper and inner sole, the product is the same as if they had been 
sewed on by hand; and that "the other opérations to complète the 
shoe are in ail respects the same as usual in making this kind of 
shoe." This makes it entirely clear that the only novelty is the su- 
perimposing on the usual passage for a welt the concentric overlap- 
ping passage to which we hâve referred, also intended for the casing. 
The spécification also shows clearly that the patentée had in contem- 
plation, so far as his device was concerned, nothing beyond that sub- 
division of the art of sewing welts which concerns welts of the com- 
pound character which we hâve described. A proposition of this 
kind does not necessarily limit the rights of a patentée, because the 
law has been stated over and over again that this fact alone would 
not prevent the inventer from reaping the advantage of any function 
which could be found to be within the claim as properly construed, 
available without a modification of the machine which involves the 
use of further inventive faculty, although known to him, and omit- 
ted in the spécifications without fraud, or not known to him. Long 
V. Manufacturing Oo., at page 535, 21 G. 0. A., and page 837, 75 Fed. 
The proposition, however, becomes important , in connection with 
other facts to which we will call attention. 

The respondent constructed his device in accordance with a patent 
held by him, so that, perhaps, on the ordinary rule, so far as any pre- 
sumptions arising from the issue of a patent are concerned, the par- 
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tîes stand in equllibrîo. The purpose intended to be accomplished 
by the respondent, and shown by the device actually used by him, 
was plainly in accordance with the statement of the spécification of 
his patent as follows : 

'"Tlie object of my invention is to provide a fehoe-sewing macliine with a 
gmde capable of properly presentlng to the action of the awl and needle an 
imitation cork-sole welt, as well as the usual welt, and supporting thèse welts 
flrmly against any latéral motion or 'ereeping' ont of their proper path of move- 
ment." 

Tbus he commences with the compound welt as a completed élé- 
ment; and so it happens that, instead of the ordinary guide passage 
for the core, with the overlapping concentric passage for the casing, 
the passages of his guide are adapted to pass the completed cork- 
sole welt through one passage with the usual welt through the other, 
and are in no essential respect like the complainant's guide, as shown 
in his spécification and drawings, except in the fact that it contains 
two guide passages. The respondent's device is, therefore, incapable 
of perfonning the essential and only function had in contemplation 
by the complainant's spécification. This fact, in connection with the 
rule stated in Long v. Manufacturing Co., ubi supra, that so much 
is essential as is necessary to accomplish ail the fonctions expressly 
enumerated in the patent, is sufficient to dispose of this case; but 
we can take a somewhat broader view of it. Guides used in connec- 
tion with sewing machines, and for innumerable other purposes, hâve 
been so common in the arts, and hâve been used from time im- 
mémorial for so many purposes, that it would be an unreasonable 
State of the law which would deny as a common right to every artisan 
and manufacturer freedom to procure or frame guides suited for his 
art, or for his particular subdivision of any art. In this respect it is 
impossible to draw any essential distinction between the common 
right and privilège of every person to adapt guides to his own peculiar 
necessities and the like right to shape gouges or plane-irons, or com- 
bine them of différent shapes, according to the changing necessities 
or desires of carpentry, or to devise, subdivide, and change the forms 
of boxes, or other packing cases, according to the necessities of each 
particular trade. It may be that for any established art, or any 
subdivision of any spécial art, there would be invention in so adapt- 
ing or shaping guides, gouges, packing boxes, or any other common 
tools and means, as to adapt them to the spécial art or to the spécial 
subdivision; but whoever does this cannot, where the field is so com- 
mon, encroach on any other person's spécial art or subdivision, 
Therefore, in this case, with référence to so common a device as a 
guide, even if the complainant could successfully maintain that there 
is invention in devising one suitable for the particular purpose which 
he had in mind, — that is, for directing the two éléments of a compound 
welt in the manner pointed out in his spécification, — yet he could 
not prevent the respondent from adapting and freely using a guide 
which would be suitable for his own spécial subdivision, although in 
the same gênerai art. Therefore, if the patent covers anything which 
is patentable, which may well be doubted, any claimed construction 
of it which would bar the respondent from using the guide especially 
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devised by him would, in view of the considérations we hâve stated, 
be toc unreasonable to be snstained. In view of our conclusions in 
other respects, the mercantile considérations urged by the complain- 
ant hâve no application to this case. Manufacturing Co. v. Holtzer, 
15 C. C. A. 63, 67 Fed. 9&7; De Loriea v. Whitney, 11 G. 0. A. 355, 
63 Fed. 611, 621. Let the respondent, on or before the 2d day of 
August next, flle a draft decree dismissing the bUl, with costs, and 
complainant, on or before the oth day of August next, lile corrections 
thereof. 
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MBRRITT et al. v. THE ST. PAUL. 

SAMB V. INTERNATIONAL NAV. CO. 

(District Court, S. D. New Yorli. July 24, 1897.) 

1. Salvage— Compensation— Peomptness of Salvoks. 

Promptness of salvors in reacMng a stranded steamer, and thua preventlng 
her from going further up ttie beacli, and in gettlng everytlilng in readlness 
to haul Uer off at the flrst possible opportunity, and thus avoiding tlie great 
damage i;ncident to long-continued grounding, is an important élément in de- 
termining the compensation. 

2. Samk— Wreckin» Appliances. 

In flxing the amount o£ salvage, the importance of maintainlng wreekii^ 
companies with powerful and costly appliances, ready at a moment'» notice, 
by night or day, to repair to the scène of a disaster, is to be taken into con- 
sidération. 
8. Same — Amount or Compensation. 

$160,000, awarded for 11 days' salvage opérations by a large part of the 
wrecklng force of the Atlantic coast, the total value of the appliances used 
being some $400,000, with the services of 205 men, and an outlay of about 
$10,000 in cash, wlilch opérations resulted in getting off the beach near Long 
Branch, N. J., the liner St. Paul, which was 535 feet long, valued at $2,000,- 
000, with a cargo worih $1,999,139, and freight amounUng to $16,902. 

4 UNIiADING AND DBLIVEEY OF CaBGO— SeVERANCB OF InTBRESTS. 

Where a vessel is stranded near the end of her voyage, so that the cargo 
may be unloaded and deUvered to the consignées, and such unlading i's 
equally necessary for the lightening of the ship In order that she may be 
got off, and for the safety of the cargo, this part of the salvage opération is 
to be regarded as done in the common interest and for the eommon benefit, 
and the award, therefore, borne in common; but by such unlading and de- 
livery there is a severance of interests, and the subséquent expense of getting 
the sliip afloat must be borne by her alone. 
5. Bame— Charge against Specje Cargo. 

No distinction can be made in the proportion of the salvage award charged 
against difEerent portions of the cargo, and specie must bear the same pro 
rata cliarge with the rest of the cargo. 

Thèse were two libels, one in rem against the steamship St. Paul, 
and the other in personam against her owner, the International Nav 
igation Company, to recover for salvage services rendered to the said 
steamer by the libelants, Israël J. Merritt and Israël J. Merritt, Jr., 
composing the Merritt Wrecking Organization, and the président and 
the directors of the Insurance Company of North America. 

Cowen, Wing, Putnam & Burlingham, Carpenter & Park, Harring- 
ton Putnam, and Samuel Park, for libelants. 
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Eobinson, Biddle & Ward and Henrj Galbraitfi Ward, for claim- 
«nt International Nav. Co. 

Butler, Notman, Joline & Mynderse and Wilhelmus Mynderse, for 
interveners Crossman & Bro. 

Carter & Ledyard, Edmund L. Baylies, and Walter P. Taylor, for 
interveners Van Bergen & Co. 

BROWN, District Judge. The above libels were flled to recoyer 
compensation for salyage services rendered to the steamship St. Paul, 
■which was stranded on the Jersey coast in a dense fog at North Long 
Branch, about 14 miles south of Sandy Hook, at about 10 minute» 
past 1 o'clock in the morning of January 24, 1896. She was got ofit 
on the 4th of February foUowing. She was a new steel steamship of 
the flnest class, finished about four months previous at a cost of $2,- 
650,000. Her cargo was valued at |1,999,139, more than haJf of 
which was in gold coin and bars, and éxe rest, about 700 tons, wa« 
of miscellaneous merchandise. This was ail unladen into barges 
within a few days after the stranding, and was delivered to the con- 
signées in New York before the steamer was got o£t the beach. The 
parties not having been able to agrée upon the salvage compensa- 
tion, the above libel in rem was filed on the llth day of June, 1896, 
and an additional libel in personam was aiso filed soon after against 
the owners of the steamer, who had taken gênerai average bonds 
from the consignées of cargo on its delivery to them for the payment 
of the shares of the salvage award properly chargeable against the 
cargo, 

Crossman & Bro., consignées of the gold valued at |1,125,000, 
intervened in défense of their interests, claiming that a séparation 
of the interests of the ship and cargo had been made before the ship 
was got off, and that the coin, from its small danger and easy hand- 
ling, should be chargea with but a small share of the whole award. 

Van Bergen & Co., consignées of other portions of the cargo, like- 
wise intervened for their interests, claiming that while the cargo 
should bear a less pro rata proportion of the whole salvage award 
than that chargea to the ship, the rate charged against the cargo 
should be uniform, according to its value, without any distinction 
between the gold and the rest of the cargo. The shipowners con- 
tend that the danger of the steamer, as she lay ashore, was not seri- 
ous; and that the whole amount awarded should be only a very 
moderate sum. The questions litigated concem the amount of the 
salvage award and the proportions in which the award should be 
distributed as between the ship and cargo. Most of the material 
facts hâve been agreed upon, or hâve been proved without serions con- 
troversy. 

The St. Paul is 535 feet long on the water line and 63^ feet beam. 
Her ordinary draft when loaded is 26 feet; at the time of stranding 
she drew 24 feet. The bottom of the beach where she went ashore 
is of shifting sand, with clay, and occasionally some rocks to the 
Bouthward and outside of where the St. Paul lay. 

Within two or three hours after she stranded word was received 
by telegraph at the ofiBces of the Merritt Wrecking Company and of 



106 82 FEDERAC REPORTER. 

the Oliapmfia Ferrick & Wrecking Gonxpany, in New York, both of 
which had large steamers specially fitted up with ail appliances for 
wrecking purposes; and between 3 and 4 o'clock a. m., one large 
steamer was dispatched by each of those companies ruuning by the 
lead down the coast through the thick fog. The tug Ohapman was 
the flrst to reach the St. Paul. The tug Merritt arrivod soon after- 
wards, The St. Paul was lying easily on the beach, heading south- 
west half south, or about three points towards the shore from the Une 
of the beach. There was then considérable sea, and the spray was 
flying over the steamer's deck. As the sea receded the steamer had 
a list to port of 10 or 15 degrees, and her bow was in about lOJ feet 
of water at low tide. 

The wrecking opérations, by direction of Capt. Shackford, the ma- 
rine superintendent of the International Navigation Company, the 
owners of the St. Paul, Were put in charge of Oapt. Merritt. "When 
the news of the stranding reached Philadelphia, the président of the 
Insurance Company of North America directed the master of his 
wrecking ■ steamer at the Delaware breakwater to proceed immedi- 
atèly to render assistance. She left the breakwater at 11:20 a. m. 
and reached the St. Paul a few hours afterwards. The wrecking 
steamer J. D. Jones was also ordered by the Merritt Company from 
Norfolk, and three large barges of the same company were also em- 
ployed. The Chapman Company also sent another large tug, the 
Hustler, and also the Morse, and both companies supplied a great 
quantity of wrecking appliances and hired a considérable number of 
extra men and tugs for the unioading and transportation of cargo, 
as well as for other uses in the wrecking opérations. The value 
of ail the vessels and other property thus employed in the salvage 
opérations by the three companies amounted to about $400,000; the 
number of men to 205, and the cash outlay up to the time when the 
steamer was floated, was from $10,000 to $11,000; the expenditure 
of the Chapman Company not having been precisely stated. 

When the Chapman flrst reached the St. Paul, two wrecking an- 
chors with cables of 200 fathoms were planted, leading from the 
port quarter of the steamer. On Capt. Merritt's arrivai a few hours 
afterwards, thèse were shifted more to the northward, and two other 
large wrecking anchors were run out with 16-inch manilla cables 
to the St. Paul's starboard quarter. The wrecking anchors weighed 
from 6,000 to 7,000 pounds each. The passengers were ail disem- 
barked during the afternoon of Saturday, January 24th, by means 
of surf boats. For several hours before and after high water, which 
was about midnight, heaving on the lines was applied at intervais, 
until about 3 o'clock in the morning of Sunday, the 25th, during 
which time the ship was moved 156 feet astern. During the next 
three days, the sea being calm, with winds from ofE shore, i. e., from 
thé westward, the ship could not be moved at ail. During this time 
the cargo was ail unladen into barges hired by the salvors, towed to 
New York and delivered to the shipowners, by whom it was soon 
delivered to the consignées on the exécution of the average bonds as 
àbove stated before the ship was got off, or her situation materially 
changed. The discharge from the ship was completed by 10 a. m. 
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of Wednesday, the 28th. The specie was put on board the barge 
Hagerty during the forenoon of Tuesday, the 27th, and was taken 
to New York the same day. 

At every tide, whenever there was any chance of moving the ship, 
efforts to move her were made, but for the first 10 days with no im- 
portant results. On the 29th she was moved 24 feet astern; on the 
30th, 6 feet; on the 31st, 6 feet; on Sunday, February Ist, 13 feet; 
on February 2d, none; on Tuesday, February 3d, in the forenoon, 
28 feet. In the afternoon of that day a moderato gale sprang up 
from the eastward, which at night became strong, with a rough sea, 
and by 1:15 a. m. of February 4th, the ship was moved astern 276 
feet. The gale continued from the northeast, with sleet and snow 
and a rising sea, and at a little past 9 a. m. of the 4th, with ail the 
tugs towing, and at the same time heaving on the cables, with the 
steamer's starboard engine reversed fuU speed, the ship's stern swung 
ont, and she was shortly carried well clear of the beach. She pro- 
ceeded to New York under her own steam, and reached her berth 
early the same afternoon with comparatively small damage from the 
stranding. The whole time occupied in the salvage opération was a 
little over 11 days. 

1. The enormous difflculty of this enterprise, owing to the vast 
size of the St. Paul, the great values of the ship and cargo, the suc- 
cess of the work, and the means and skill necessary to effect it, make 
the case one of peculiar merit. 

To float the ship a very considérable part of the whole wreck- 
ing force of the country was brought into réquisition, with plants 
organized and maintained at great expense for wrecking purposes 
alone, and the skill of persons engaged from 20 to nearly 50 years in 
this business. When it is urged, as the claimants do urge, that the 
danger of the steamer was not great as she lay stranded upon the 
beach, and that she was sure to come off when a rough sea and the 
lifting power of high waves should make it possible to pull her off, 
the help of ail thèse extensive appliances and the train ed skill and 
expérience able to use them successfully, are presupposed. Without 
thèse powerful appliances and expérience and skill in using them, I 
do not see the least reason to suppose that the St. Paul could ever 
hâve been got off the beach. The northeast storms, common in this 
locality and often heavy in winter, would naturally hâve carried her 
further up the beach, until some storm of exceptional severity, such 
as usually cornes at least once during the winter or spring season, 
would hâve carried her high up, where relief would hâve been impos- 
sible. To prevent this and to save the ship, ordinary tugs and ordi- 
nary salvage work would hâve been impotent and useless. In mj 
judgment, therefore, the St. Paul, without the immédiate aid of 
great salvage appliances and skill, such as were hère employed, wonld 
hâve been in extrême danger; and if none were supplied, she would 
hâve become substantially a total loss. Her engines might hâve 
been removed and a quantity of strippings taken from her; but the 
value of thèse would hâve been but a small fraction of the value of the 
steamer which the salvors saved comparatively unharmed. 

Besides this, as it seems to me, there was an important élément of 
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ancertainty in tlie whole enterprise, arising f rom the great length of 
the St. Paul (535 feet). Lying nearly parallel with the beach, there 
was danger, unless very speedily relieved, that by some unequal 
bearings of the keel or bilges upon the sand, which was liable to be 
eaten eut by currents or by seas along différent parts of her keel f rom 
stem to stem, or by her bearing in some places upon rocks or a hard 
bottom, she might be very greatly strained, or even broken, as was 
the iron steamship Russland a few years ago on the same beach; 
and this would involve either total loss or extrême damage. In the 
mild weather that preceded getting her oflf, the St. Paul was greatly 
favored; she lay easy, and yet suffered damage in her hull to the 
extent of about |lOO,000, besides the sum of |50,000 more in the sand- 
ing of her machinery, through the working of her propeller in getting 
off. Had she been driven up the beach by intervening storms hc- 
f ore she could be got ofE or held secure in her position, as was the case 
with L'Amérique a few years bef ore, near the same locality, the dam- 
age to her must hâve been far greater. The promptness of the salvors 
in reaching the steamer and thus preventing her going further up 
the beach, and in getting everything in readiness to haul her off at 
the first possible opportunity, and thus avoiding the great damage 
incident to long-continued grounding, is a most important élément in 
this case. The Oity of Worcester, 42 Fed. 913. I must, therefore, re- 
gard the services of thèse salvors as of very high merit, not merely 
in rescuing the St. Paul from what, without any salvage aid, would 
hâve been nearly a total loss, but for the promptness of the aid which 
their great appliances enabled them to render, and thus to prevent 
any large damage to the ship. Without such ready means no adé- 
quate aid could probably hâve been prepared for such a ship as the 
St. Paul, without such delay as would hâve made rescue extrem'^ly 
doubtful. During the week following the day she was floated theie 
were three easterly gales, during one of which the velocity of the 
wind was registered at 80 miles per hour — the highest ever registered 
in this vicinity. In flxing the amount of salvage awards, the im- 
portance of maintaining wrecking companies with powerful and 
costly appliances ready at a moment's notice by night or day to re- 
pair to the scène of disaster, has been repeatedly recognized. The 
Susan, 1 Spr. 499, Fed. Cas. No. 13,630; Coast Wrecking Co. v. 
Phœnix Ins. Co., 13 Fed. 127, 134 ; The Egypt, 17 Fed. 359 ; The City 
of Worcester, 42 Fed. 916; Kenn. Civ. Salv. 117, 118. 

Considering ail the circumstances, and after referring to the cases 
cited by counsel, and finding, for the reasons stated below, that 1.45 
per cent, on the value of the cargo will be its proper share of the whole 
award, I hâve corne to the conclusion that fl60,OCO, including ail the 
cash outlays, will be a proper award for the whole service. This award 
I should cousider insnflfîcipnt had the services been of long dura- 
tion, or accompanied by any considérable danger to the persons or 
the property of the salvors. But thèse dangers were avoided by the 
favorable weather during which ail the preliminary opérations were 
performed, including the lightening of the ship to the utmost extent 
possible, consistent with her stability, by unloading ail the cargo 
and by removing ail her ballast that could be safely spared. No 
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previous salrage task lias equaled tWs in magnitude, and tlie ship 
was saved with comparatively small damage. The amount awarded 
on the other hand, tkough not large, if measured by a percentage 
upon the values involved, seems to me to be a sufficient récognition 
of the importance of the services of the salvors, the necessities of 
the ship and the success achieved; and also to be suffitientlj libéral 
to serve as an inducement to the maintenance, in the most eiBcient 
condition, of such wrecking companies as were hère employed, v^ith- 
out which the safety of the St. Paul could not hâve been se completely 
eflected, nor could other steamers of her class, when stranded, be 
saved from great injury, and perhaps total loss. 

2. Cargo. The circumstances of the présent case, as respects the 
limited extent of the danger that was common to both ship and 
cargo and the conséquent limited community of interest between 
them; and as respects the rights of cargo owners to a speedy deliv- 
ery of their goods on a stranding like this, so near the close of the 
voyage, and the corresponding duty of the master as their représenta- 
tive, are almost identical with the circumstances in the case of 
L'Amérique, 35 Fed. 835, in which this court held, upon considération 
at length, that the community of interest, and consequently the com- 
munity of burden or expense, as between ship and cargo, were severed 
from the time they parted company. The unloading of the vessel 
being indispensable for the purpose of lightening her in order that 
she might be got off, and equally necessary for the safety of the cargo, 
this part of the salvage work was there regarded as done in the com- 
mon interest and for the common benefit; and, therefore, under the 
adjudged cases, required to be shared in common; but it was held 
that in circumstances like the présent, where the cargo has been, un- 
loaded for the purpose of making delivery of it to the owners by 
other means, there is no longer any community of interest between 
ship and cargo in the subséquent expenses of getting the ship aifloat. 
The cargo has no interest in that work, not only because the ship 
is no longer needful to the cargo, but because it is not intended to 
make any use of the ship for the further prosecution of a joint ad- 
venture. The séparation of interests is, therefore, complète from 
the time ship and cargo part company. 

In cases like the présent, it is obvions from the ârst that the neces- 
sities of the ship and cargo are wholly différent. The work of re- 
lieving the ship is likely to be long, diflûcult and doubtful in resuit; 
relief for the cargo comparatively quick and sure. The dangers to 
the ship are not only much greater, but for the most part diiterent 
in kind, from the danger to the cargo; and the means available and 
the measures required for the relief of each are so différent, that no 
real community of interest exists between them beyond the time when 
the cargo is unloaded. After that is flnished and the cargo is in 
safety, the principal and most difScult part of the work of getting the 
ship off still remains to be done. To hold the cargo chargeable for 
the expense of that work when it has no interest in the resuit of the 
work, would be an arbitrary appropriation and sacrifice of the cargo 
for the ship's use, with no benefit or intended benefit to the cargo, 
présent or prospective; a sacrifice contrary to common reason and 
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eqùity and to the recognized mutual rights of ship and cargo. See 
L'Amérique, supra. 

If the stranding is light and the ship can be got ofE and is got ofE 
with the cargo on hoard, no doubt the whole service is a common 
charge. Eeasonable efforts to that end, according to the circumstan- 
ces, or if those efforts are not successful, then the unloading of cargo, 
wliich becomes equally indispensable to the safety of each, should be 
at the common charge pro rata, because wholly incurred for the com- 
mon beneflt. Beyond that the common charge should cease. 

In deciding the case of L'Amérique, the adjudged cases up to that 
time were considered. I find no later cases holding differently un- 
der simîlar circumstancesj while in the City of Worcester, 42 Fed. 
916, a similar case, Judge Shipman made the same séparation of in- 
terests between ship and cargo, and awarded about 1.2 per cent, on 
the value of the cargo, and about 13.4 per cent, upon the value of the 
ship, and this was affirmed on appeal. 45 Fed. 119. In the case 
of Pacifie Mail S. S. Co. v. New York, H. & R. Min. Oo., 20 0. C. A. 349, 
74 Fed. 564, also a similar distinction was made on appeal as respects 
specie removed before the salvage opérations began; although in this 
court it waa considered that the specie in that case ought to be held 
for ita proportion of the salvage service in pumping ont and raising 
the ship, because that service was made necessary by a previous vol- 
untary act of sacrifice for the common benefit of the ship and specie 
alike, and because the salvage opération merely diminished the gên- 
erai average burden which the previous act of sacrifice had already 
imposed upon the whole cargo while the specie was still on board; the 
same as in the case of salvage services rendered to a ship and her 
cargo which had been voluntarily stranded for the common safety, or 
in case of goods necessarily jettisoned, and subsequently rescued by 
salvors. 

The décisions above cited must be followed hère. They require the 
pro rata charge to be limited to the period during which the salvage 
service was rendered for the conmion beneflt. This was for a period 
of four days, viz., up to 10 a. m. of Wednesday, the 28th of January, 
when the unloading was completed. The whole salvage service oc- 
cnpied 11 days. The cargo is evidently not entitled to exemption 
for the first day's work, during which the passengers and mails were 
removed, and efforts made to move the ship without unloading. The 
removal of the passengers was the first duty of the master as the rep- 
résentative of the whole adventure, and that must be at the charge 
of the whole; and the efforts to move the ship before unloading were 
în the common interest. 

No authorities, moreover, warrant treating the salvage of the ship 
and the salvage of the cargo as two distinct opérations f rom the first ; 
the exigencies of the ship would not permit two wholly independent 
salvage opérations at the same time. There was but one salvage 
opération in fact; and, as I hâve said, there is no authority for sev- 
ering it by construction, so long as the work is carried on for the com- 
mon beneflt. 

Nor do the authorities justify any distinction in the proportion 
charged against différent parts of the cargo. This point was well 
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eoQsidered by Sir E. Phillimore in the ease of The Longford, 4 Asp. 
385, and any such différences, even in favor of specie, were disallowed 
as ijlogical and liable to lead to great difficulties and embarrassments. 

The proctors of the libelants and of the shipowners hâve stipulated 
that 11,500,000 may be taken as the value of the vessel. As the proc- 
tors of the cargo owners, however, do not agrée to this, I cannot ae- 
cept it in flxing the pro rata share of the cargo ; and upon the other 
évidence I think the ship should be considered worth $2,000,000. Her 
pending freight was $16,902. 

For the flrst four days' work, therefore, the share of the cargo vFill 
be a little less than two-elevenths of the whole award of |160,000; 
or more accurately, 1.45 per cent, on the cargo values. I therefore fix 
upon that percentage (1.45) as the proportion chargeable upon the 
cargo, amounting to |28,987.52, for which a decree may be entered in 
the libel in personam, with costs ; and in the libel in rem, a decree 
may be entered for the residue of $131,012.48, with Costa. 
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PHILLIPS V. THE PILOT. 

(District Court, E. B. Pennsylvania. July 18, 1897.) 

1. Mabter and Servant— Negligencb—Ordinart Bises dp Emplotmbkt. 

A master of a tu^boat who ordered one of the crew to jump ashore to at- 
tach a Une, is not guilty of négligence If the latter, by reason of hls being un- 
aeeustomed to jumping, received injuries in attempting to exécute the mas- 
ter's order, where It does not appear that the master had knowledge of Ws 
Inablllty, slnce a master of a tugboat Is justified In assumlng that a member 
of the crew Is accustomed to aU ordlnary duties requlred of men on such ves- 
sels. 

3. Master and Servant — Négligence — Ohdinary Risks of EMPr.OTMENT. 

In such case the master la not guilty of fault, unless the distance from the 
wharf was so great as to render the serrlce unnecessarUy dangerous to a man 
of ordlnary strength and activlty. 

S. Master and Servant— Négligence — Emergbnot. 

The plalntlff, who whlle Jumping ashore to attach a Une falled to Ught upon 
the wharf, and slipplng down its breast Into the water was struck by the boat 
and Injured, aUeged as négligence on the part of the master hls fallure to 
keep thp boat off from the wharf af ter the plalntlff had fallen In the water. 
Held, that the master was not guilty of négligence, slnce it appeared that he 
had acted In the emergency with whlch he was confronted in a manner whlch 
seemed best to Mm under the clrcumstances. 

S. Morris Waln, for libelant. 

Henry Flanders and Edward F. Pugh, for respondent. 

BUTLER, District Judge. The undisputed facts are that the li- 
belant was a member of the respondenfs crew, as flreman; that 
on January 10, 1895, when the tug rounded to at Point Ooal Piers, 
he attempted to jump ashore, to attach a Une; that he failed to 
light upon the wharf, and slipped down its breast into the water, 
where he was struck by the boat and hurt; that the tide was strong 
ebb, and the wind east, driving the boat towards the wharf, although 
her engine had stopped. The libelant charges that he was ordered 
up from below and directed to jump, by the master; that he hes- 
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itated, but on réceîving a second order, jumped; that tlie master 
did nothing to keep the boat off subsequently, although by backing 
he conld hâve done so. Thèse charges are severally denied, and 
the testimony respecting them is conflicting, 

The case présents but two questions that need be decided: First, 
was the master blâmable for order ing the libelant to jump, sup- 
posing he did so? Second, was he blâmable for not keeping the tug 
off subsequently? As respects the first, the libelant was subject to 
be called to the duty he undertook when jumping. On such vessels 
the entire crew assists about whatever is to be done when required. 
In ordering the libelant to jump the master was not, therefore, 
guilty of fault unless the distance from the wharf was so great as 
to render the service unnecessarily dangerous, to a man of ordinary 
strength and activity. There is no évidence that the distance was 
such. The libelant puts it at five feet, which was certainly not a 
very long jump; and in his brief (page 1) he assigns his failure 
to reach the wharf safely to tlie fact that he is not "accustomed to 
jumping." The master was justifled in assuming that he was ac- 
customed to ail the ordinary services required of men on such ves- 
sels. This service of jumping ashore to attach a line is required 
many times daily, and one member of the crew is nearly as liable 
to be called to its performance as another. If the libelant was dé- 
ficient in capacity to jump he should at least hâve said so; if he had, 
and notwithstanding had been required to jump, the result might 
ppssibly be différent. His fall into the water must be regarded, 
under the circumstances, as the resuit of unfitness for the duty 
he undertook, and the foUy of undertaking it. But even if the 
distance had been greater, and the master had given the order 
through error of judgment (and that îs the most that could be char- 
ged in such case) the order could not be regarded as a fault which 
would render the vessel liable. The fall into the water under such 
circumstances, would be an accident, incident to the employment, 
and contemplated by the contract. The City of Alexandria, 17 Ped. 
396; Paulson v. The Governor Ames, 55 Fed.'327. 

Is the master blâmable for not keeping off subsequently? If he 
did what seemed to him best under the circumstances, he is not 
chargeable with négligence, although it might now seem that some- 
thing else would hâve been better. He was confronted with an 
emergency, was required to think and détermine what should be 
done with no time for délibération and a mistake under such cir- 
cumstances would be excusable. The proofs do not satisfy me, 
however, that he made a mistake, or could hâve done better than 
he did. Possibly an effort to back might hâve been better, but it 
seems as probable that it would hâve been worse. It seems im- 
probable that an attempt to back would hâve been serviceable; 
before the engine could hâve affected the motion of the boat it 
would hâve been likely to strike the libelant as it did; and if its 
motion had been thus affected earlier it is not unlikely that the blow 
would hâve been barder. 

The other allégations of fact on which the libelant dépends are 
thus seen to be unimportant. 

The libel must, therefore^ be dismissed with costa. 
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STANDARD OIL 00. T. BELL et al. 
(drcnlt Court of Appeals, Flfth Circuit June 16, 1897.) 

No. 598. 

Appeai. and Error— Motion to Dismiss and Afpiem. 

Where the détermination of a motion to dlsmiss a writ of error and afflrm 
the judgment below involves the examination of a voluminous record, It 
wlU not be eonsidered in advance of the regular call. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

On motion to dismiss the writ if error and afQrm the judgment 
of the circuit court. 

J. G. Oooper, W. W. Howe, W. B. Spencer, and 0. P. Oocke, for 
plaintiflf in error. 

H. Bisbee, for défendants in error. 

Before FARDEE and McCORJVnCK, Circuit Judges, and MAXEY, 
District Judge. 

PER OURIAM. ThÎB is an action of ejectment, tried in the circuit 
court without a jury, and brought hère for review on a transcript of 
307 printed pages, with 12 aasignments of error. Counsel for de- 
fendants in error hâve submitted the following motion, to wit: 

"lOome now the défendants In error, by H. Bisbee, thdr attorney, and move to 
dlsmisâ the writ of error in the above-entitled caase apon the following grounds; 
First, because no exceptions were takeu to any rullngs or décisions of the court 
below in sueh manner and fonn as t» entitle the plalntiff In error to any review 
thereof In thls court. Second, because no exceptions were taken to the rullngs 
and décisions of the court bdow upon whîch the assignments of error can be 
based. And défendants In error furtber move for the Judgment of thls court 
affirmlng the judgment of the court below on the ground that It is manifest that 
a writ of error was taken for delay only; second, on the ground that the objec- 
tion to the jurisdiction of the court below is too frivolous to need argument." 

The record plainly shows that, of the 12 assignments of error, at 
least half présent rulings of the trial judge not reviewable on writ of 
error. The others, however, assign error as to the ruling of the court 
on the question of jurisdiction, and as to the rejection of évidence on 
the trial of the case, based upon exceptions duly taken, and in rulinga 
on other questions, ail proper subjects for review on writ of error. 
It is therefqre clear that the writ of error cannot be dismissed for any 
of the reasons assigned in the motion. To pass upon the motion to 
afBrm requires a careful examination of the entire record, which the 
court is indisposed to make in advance of the regular call, and with- 
out opportunity to the plalntiff in error to présent argument on the 
points involved. The motion to dismiss and affirm is therefore de- 
nied. 

S2F.-8 
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OarSTAL SPRINGS liAND & WATDR CO. et al. T. GITT OF IjOS ANGELES. 
, : (Caocult Court, 8. D. OalUornla. July.9. 1897^ 
No. 583. 

1. Fedehai. CotTRT— JuHiSDicrroN— MœxicAN Ghants. 

Wlien both parties claim under Mexican grants, conflrmed and patented 
by the United States In aceordance wlth the provisions of the treaty of 
Guadalupe Hidalgo, and the controversy is only as to wliat were the rights 
thus granted and conflrmed, the suit is not one arlslng under saJd treaty, 
Bo as to confer Jurlsdlction on a fédéral court. 

Sl Samb — Allégations dp Bill— Effkct of Disolaimer on Answer. 

When tlie only ground of fédéral jurisdlction grows ont of allégations in the 
bill that defendant's claim of title is based in part on certain acts of a state 
législature whieh attempt to transfer to him the title held by complainant'3 
grantors at the time of their passage, the court wiU not retaln jurisdlction 
when an answer is flled by the défendant denylng such allégations and dis- 
claiming any title or claim of title not held by him before the passage of said 
acts. 

This was a sait in equity by the Crystal Springs Laiid & Water 
Company and S. G. Murphy against the city of Los Angeles to quiet 
title to certain waters, water rights, and works connected therewith. 
A demurrer to the bill was overruled (76 Fed. 148), and défendant now 
moTes to dismiss the bill for want of jurisdiction. 

White & Monroe and Chapman & Hendrick, fm- complainants. 
W. E. Dunn, W. E. Lee, and Lee & Scott, for défendant 

WELLBORN, District Judge. The présent hearing is on a motion 
to dismiss the bill for want of jurisdiction. Jurisdictional issues 
were raised at an earlier stage of the suit by demurrer. Complain- 
ants then maintained that the suit was one of fédéral cognizance, on 
two grounds: First, that the suit arose under the treaty of Guada- 
lupe Hidalgo; second, that defendant's claim to the water properties 
described in the bill was based, in part, at least, on acts of the légis- 
lature of Oalifornia, which acts, if construed as making the grants 
claimed by défendant, are répugnant to the constitution of the United 
States, and theref ore the case is one arising under said constitution. 
Défendant controverted both grounds. The demurrer was OTerruled, 
the court resting its décision on the latter of the above-stated grounds, 
leaving the former undecided. See 76 Fed. 148. Défendant bas 
since filed its answer, and entered a motion for a dismissal of the 
suit, on the ground that the answer disclaims^ as against vested rights 
of complainants, any title to said waters through said acts of the lég- 
islature. On this motion to dismiss the argument bas not been con- 
flned to thé eflfect of defendant's alleged disclaimer, but by permis- 
sion of the court the question as to whether or not thé suit arises 
under the treaty above mentioned has been reargued. The alléga- 
tions of the bill, as summarized in complainants' last brief, are thèse: 

"On the 22d of March, 1843, a grant was made by the then Mexican govemor 
to Maria Ygnacio Verdugo of a certain tract of land linown as the 'Los Feliz 
Rancho,' which was subseqaently conflrmed by the proper authorities of the 
United States; and on the 18th of April, 1871, a patent was duly issued by the 
United States t« the Mexican grantee. • • • And another grant was maâa 
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on the 20th of October, 1784, by Pedro Fajes, then the governor under the Span- 
Ish govemment of CaJifomla, to Julio Verdugo, of another certain tract of land 
known as the *San Balael Haneho,' and wiicli was subsequently, in 17S)8, con- 
flrmed by the Mexican govemment, and patented on the 28th day of January, 
1882, by the said govemment of the United States, the daim having been flnally 
conflrmed on June 4, 1857. * • • On the 2eth of October, 1852, the city of 
Los Angeles filed its pétition with the eommissioners to settle private iand claims 
for the confirmation of thelr title to a tract containlng sixteen square leagues, 
granted by the Mexican govemment to it on the 25th day of August, 1844. The 
claim was confirmed to four square leagues, rejected as to the rest, and the patent 
issued on the 9th of August, 1866, and the tract conveyed to the city by that 
patent upon the said confirmed gi-ant is Ixiunded on the north by the Bancho 
Los Feliz and Rancho San Rafaël. * • * The Los Angeles river rises to the 
north of the city, flows dovs^n through the two ranehos named, and through the 
city, entering the city on the northem boundary, at or near its mlddle point, and 
flowing in a southerly direction. * • * The Crystal Springs Land and Watev 
Company aequired a certain tract in the Los Feliz Rancho, claimed under the 
said Mexican grant, and patented [giving a description of the tract]. On June 
14, 1896, G. J. Grifflth ov?ned about 4,900 acres of the Rancho Los Feliz, and 
granted to the Los Angeles City Water Company the right to develop water on 
that part of the Los Feliz Rancho belonglng to him. * * • The Crystal 
Springs Land and Water Company had aequired a part of the San Rafaël Rancho, 
and still own it, subject to the rlghts of GrifBth. • • » A certain portion of that 
rancho contains a large amount of 'ï)ercolating water. • .* • The Crystal 
Springs Land and Water Company had aequired the rights of the Los Angeles 
City Water Company. « • • Under thèse rights, to wit, the ownership of a 
certain portion of the land, and the grant of the right to develop on other portions. 
they had, wlthln the llmlts of their ownership, excavated In tlie soil, and gathered 
together of the percolating waters about seven himdred Inches, measured under 
a four-lnch pressure, whlch they conducted, by means of pipes, to a gâte house, 
at whlch point the waters so developed are united together, and conveyed through 
pipes to the elty, for the purpose of furnishing the Uihabitants of the city with 
water for domestlc purposes. * • * They are the owners of the waters so 
developed, by vlrtue of the rights and Incidents of ownership passing by the 
Mexican grants, and thelr confirmations and the patents of the United States 
to the said lands. • • » The waters percolating in the soil passed with the 
grants, and beeame the property of the owners of the land, and the rights of the 
plalntifls are derlved from, through, and under the eald grants made by the 
Spanlsih and Mexican governments, and the confirmation thereof by the United 
States, and the patents issued, and they are protected by the treaty between the 
United States and Mexico; and the title In said waters and rights, and to the 
use thereof, were confirmed by the authoritles of the United States, as aforesaid. 
♦ * • Other lands, both north and south of the patent bonndaries of the city, 
through whlch the Los Angeles river flows, were aequired from the Mexican and 
Spanish governments; and other lands, which beeame vested in the United 
States upon the acquisition of Califomia from the Mexican govemment, througli 
which the river flows, hâve slnce been aequired by private parties from the United 
States, and patents Issued. The rights of thèse parties, both under other Spanisli 
and Mexican claims, and also by patents from the United States, were as riparian 
owners, and they were entitled to the waters of the river, and the waters perco- 
lating In the soil, by virtue of their ownership of the land, whether they ultimately 
found their way into the Los Angeles river or not. * • • AU the waters so 
taken by the plaJntiffs do not dlminish the quantity of water fiowlng in the 
river. * ♦ • Certain aets of the législature, one passed on the 26th of March, 
1874, nndertook to grant to the city of Los Angeles certain rights, and among 
them the full, free, and exclusive right to ail the water flowing In the river from 
its sources to the Intersection of the river with the south boundary of the city, 
and the right to develop, economize, use, and utilize ail waters flowing beneath 
the surface In the bed of said river, between the points of termlni therein, but 
excepted and reserved from the opération of said grant of the water flowing in 
said river, unless the same should be condemned for public use, ail vested private 
rights to the said water flowing upon the surface or beneath It In the bed of said 
river, • * • An act passed the first day of Aprll, 1876, made a similar grant. 
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• • • In anotier act of the same klnd, passed In Marcli, 1878, the exceptions 
In fayor of private rights were not made. * * • Tlie city of Los Angeles 
claims that the clty, as the successor of the Mexlcan pueblo of Los Angeles, and 
by Tlrtue of the laws of Mexico governing, regulatii^, and flxing the rights of 
the pueblo to the waters of the river flowlng through It, and the sald several acts 
of the législature referred to, Is the sole and exclusive owner of ail the vratera 
flowing in the IjOS Angeles river, from Its sources to tiie southern boundary of 
the clty, and the exclusive right to develop waters percolating under the bed of 
the river, or elsewhere, which flow into or become a part of the waters of said 
Los Angeles river, and claims that the development made by the Ciystal Springs 
Land and Water Company was without right, and the water belonged to the 
city." 

The prayer of the bill is for a final decree, quieting the title of the 
complainants to said waters, water rights, and the works therewith 
connected. 

The answer of défendant, or those parts of it which are material to 
the pending motion, dénies the rights asserted by complainants to the 
water properties in dispute, and that by the laws of Spain or Mexico, 
or any other laws, the waters percolating in the soils of the Ranchos 
San Rafaël and Los Feliz passed by the grants of said ranchos ; and 
admits that défendant claims, as the successor of the Mexican pueblo 
of Los Angeles, by virtue of the laws of Mexico, and said several acts 
of the législature of California, said water properties; but dénies 
that it claims that said acts of the législature "granted to the city of 
Los Angeles ♦ ♦ • any vested private right, if any, to the water 
flowing or being upon the surface or beneath it in the bed of said Los 
Angeles river, or any water or right whatsoever, if any, which was at 
the time cf the passage of said acts of the législature vested in said 
Los Angeles City Water Company, or its predecessor in interest, or in 
the predecessor in interest of said Crystal Springs Land and Water 
Company; but, on the contrary, this défendant disclaims having ac- 
quired, under any of said acts of the législature, any right, if any, to 
ttie water flowing upon the surface or beneath it in the bed of said 
river, or any other water or right whatsoever, if any, which was at 
the time of the passage of said acts vested in the said Los Angeles 
City Water Company, or its predecessor in interest, or in the prede- 
cessor in interest of said Crystal Springs Land and Water Company, 
or in any private individuai or corporation ; and tbis défendant dé- 
nies that it claims, or ever claimed, under or by virtue of said acts of 
the législature, or any of them. the right to develop waters percolat- 
ing in the bed of said river, or elsewhere, without having first ob- 
tained the right of entering upon the land so to develop from the 
owner of the soil where such development should be made, either by 
grant from such owner or by condemnation of such right and making 
compensation to said owner therefor or otherwise." And further 
dénies "that it claims, or ever claimed, that there was granted by 
said acts of the législature, or any of them, to the city of Los Angeles, 

* * * any right, if any, to develop waters percolating under the 
bed of said Los Angeles river, or elsewhere, which was at the time 
of the passage of said acts vested in any private individuai or cor- 
poration, or in said Los Angeles City Water Company, or its prede- 
cessor in interest, or in the predecessor in interest of the said Crystal 
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Sprîngs Land and Water Company; and this défendant disclaims 
that said acts of the législature, or any one or more of them, had 
the effect of granting to this défendant any right, if any, to develop 
water percolating in the bed of said Los Angeles river, or elsewhere, 
which was at the time of the passage of said acts vested in any pri- 
vate person or corporation, or in said Los Angeles City Water Com- 
pany, or its predecessor in interest, or in the predecessor in interest 
of said Crystal Springs Land and Water Company." And further 
"dénies that it claims under o^" by virtue of said acts of the législa- 
ture, or any of them, or any other act of said législature, the right, if 
any, to develop the waters alleged to be percolating in the land men- 
tioned in said paragraph 23, which was at the passage of said acts 
vested in any private individual or corporation, or which was at the 
passage of said acts vested in said Los Angeles City Water Company, 
or its predecessor in interest, or in the predecessor in interest of said 
Crystal Springs Land and Water Company, and which has not since 
been acquired by this défendant other than by said acts of the légis- 
lature; and this défendant disclaims having acquired any such right 
under or by virtue of said acts of the législature, or any of them." 

As already indicated, the questions to be decided on the pending 
motion, and the pleadings, whose material averments I hâve recapit- 
ulated, are two: First. Does the suit arise under the treaty of Gua- 
dalupe Hidalgo? Second. Assuming, what has heretofore been de- 
cided by me (76 Fed. 148), that, on the face of the bill, by reason of 
its allégations to the effect that defendant's claim is based upon said 
acts of the législature of California, and that said acts, if construed 
in accordance with such claim, are violative of the constitution of the 
United States, a fédéral question is presented, does the answer of the 
défendant contaln such a disclaimer as éliminâtes from the suit this 
fédéral question? 

1. A careful review of the arguments advanced and précédents in- 
voked respectively by complainants and défendant satisfles me that 
Phillips V. Association, 124 D. S. 605-612, 8 Sup. Ct. 657, and Powder 
Works V. Davis, 151 U. S. 389-391, 14 Sup. Ct. 350, cannot, as to their 
essential features, be distinguished from the case at bar, but are 
conclusive against complainants' contention that the suit arises un- 
der the treaty of Guadalupe Hidalgo. The principle of the two cases 
last cited, as I understand them, is this: Where the parties claim 
under Spanish or Mexican grants, conflrmed and patented by the 
United States, and the controversy is only as to what were the rights 
acquired by the parties respectively, or their predecessors in interest, 
under the Spanish or Mexican governments, it being conceded that 
the rights so acquired, whatever they may hâve been, were included 
in the confirmation and quitclaimed through the patent of the United 
States, fédéral jurisdiction does not exist; and it is immaterial 
whether such rights were acquired through the original grants or 
transactions subséquent thereto. In the tase at bar, as appears from 
the pleadings, défendant concèdes the validity of the Mexican and 
Spanish grants, and patents issued thereon, through which complain- 
ants dérive title, and that said grants and patents include the lands 
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they purport to grant The matter in dispute is whether or not the 
waters percolating under said lands passëd with the original grants 
thereof, and the determinaticm of this question does not require a con- 
struction of the constitution or any treaty or statute of the United 
States, but dépends upon the laws of Mexico and Spain. Careful re- 
examination of New Orléans v. De Armas, 9 Pet. 224, dismissed for 
want of jurisdiction, further satisfles me that I did not give to said 
case, in my former opinion, suitable weight or scope. Whether or 
not that case sustains the contention in support of which it was in- 
voked by the défendant herein, namely, that complainants' title is 
not protected by the treaty of Guadalupe Hidalgo, is immaterial, 
in view of the ruling which I hâve just indicated. For, if it be con- 
ceded that complainants' title is protected by said treaty, still, in 
légal contemplation, the suit. does not arise thereunder, because the 
controversy which it involves is not over the construction of the 
treaty, but as to the validity of conflicting claims of title under Span- 
ish and Mexican grants prior to the treaty. The purpose for which I 
hâve adverted, in this connection, to the case of New Orléans v. De 
Armas, is to call attention to the fact that some of the utterances of 
the court therein are strongly conflrmatory of the principle enunci- 
ated in Phillips v. Association and Powder Works v. Davis, supra. 
The first paragraph of the syllabus in said case of New Orléans v. De 
Armas is as follows: 

"A lot of ground situated In the dty of New Orléans, which was occupied, 
under an incomplète title, for some time, by permission of the Spaaish govern- 
ment, granted before the acquisition of Louisiana by the United States, was 
confirmed, to the clalmants under the laws of tSè United States, and a patent was 
Issued for the same on the 17th day of February, 1821. The clty of New Orléans, 
claiming this lot as behig part of a quay dedlcated to the use of the clty la 
the original plan of the town, and therefore not grantable by the king of Spaln, 
enlarged the levée In front of New Orléans so as to Include It. The patentées 
from the United States brought a suit In the district court of the state of 
Louisiana for the lot, which pronounced judgment In their favor, and that Judg- 
ment was afQrmed by the suprême court of the state. The judgment was re- 
moved to this court, under the twenty-fifth section of the judlcial act. A motion 
was made to dismlss the writ of error for want of jurisdiction." 

And directly in point are the following quotations from the opinion 
of the court: 

"The appellees claim title to a lot of ground in the city of New Orléans, as 
purchasers from the heirs of Catherine Gonzales, tlie widow of Thomas Beltrau, 
alias Bertrand, who had been in possession of the lot for several years, by 
permission of the Spanish government. This incomplète title was regularly con- 
firmed under the laws of the United States, and a patent was issued for the 
premises to Catherine Gonzales on the ITth of February, 1821. The city of New 
Orléans, claiming this lot as belng part of a quay dedicated to the use of the city 
In the original plan of the town, and therefore not grantable by the liing, bas 
enlarged the levée so as to embrace it. The appellees brought their petitory ac- 
tion in the district court of the state of Louisiana, praying to be confirmed In 
their rlghts to the said lot of ground, and that the corporation might be enjoined 
from distûrbing them in the exercise thereof. • • * The eontroveray In the 
state court was between the two titles; the one originating under the Prench. 
the other under the Spanish, government. It is true, the successful party had 
obtained a patent from the United States, aclsnowledging the validity of hls 
previous incomplète title under the king of Spain. But this patent did not pro- 
f ess to destroy any previous existing title, nor could it so operate, nor was It un- 
derstood so to operate by the state court. It appears from the pétition filed In 
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fhe district court that the patent was Issued In pursuance of the act of the llth 
of May, 1820, entitled 'An act suRplementary to the several act» for the adjust- 
meat of land claims in the state of Louisiana.' That act confirma the titles to 
wilch It applles 'agalnst any clalm on the part of the United States.' The titla 
of the City of New Orléans would not be affected by thia confirmation. But, 
Independent of this act, it is a principle applicable to every grant that It cannot 
affect pre-existing titles. U. S. v. Arredondo, 6 Pet. 738. The judgment of the 
State court appears on the record to hâve depended on, and certainly ought to 
hâve depended on, the opinion entertalned by that court of the légal rights of 
the parties under the crowns of France and Spain. The case involves no prin- 
ciple on which this court could talie jurisdiction whlch would not apply to ail 
oontroversies respecting titles originating before the cession of Louisiana to the 
United States. It would also comprehend ail oontroversies concerning titles In 
any of the new states, since they are admitted into the Union by laws expressed 
In similar language." 

Thèse quotations, in so far as they state the facts and enunciate 
the principles on which the court denied the fédéral character of the 
controversy there involved, apply with uncommon aptness and pré- 
cision to the case at bar. 

The authorities relied on by complainants hâve had from me close 
attention, but I do not think they overthrow the principle of the cases 
hereinbefore cited. 

In Glasgow v, Baker, 128 "U. S. 560, 9 Sup. Ct. 154,— writ of error 
to the suprême court of Missouri, — ^plaintiffs and défendants respec- 
tively claimed under différent acta of congress, the final décision of 
the state court being in favor of the défendants, and therefore the 
suit was clearly within the .iurisdiction of the suprême court. 

Knight V. Association, 143 U. S. 161-216, 12 Sup. Ot. 258,— writ 
of error to the suprême court of California, — was also clearly a suit 
of fédéral cognizance, because the contest was between titles de- 
rived, one through a grant from the state of California, and the other 
through a patent issued by the gOTemment of the United States; 
and the décision of the state court was against the validity of the 
title claimed under authority of the United States. The same re- 
marks, substituting the state of Oregon for the state of California, 
apply to Shively v. Bowlby, 152 U. S. 1, 14 Sup. Ot. 548. 

McDonogh v. Millaudon, 3 How. 693, — writ of error to the suprême 
court of Louisiana,' — cannot be regarded as favorable to complainants 
herein, as shown by the following quotation: 

"The state court held McDonogh's title to be valid to every estent that It bas 
been recognlzed by the United States, and only applied the local laws of Louisiana 
in its construction, so far as they had a controlling influence on the manner in 
which the side lines should be extended from the Mississippi river towards Lake 
Maurepas; and as, in so dolng, neither the treaty of ISOS nor any act of congress 
or authority exerclsed under the United States was drawn in question, this court 
has no jurisdiction to revise the décision of that court, for whlch reason the causa 
must bé dismissed." 

Baldwin v. Starks, 107 U. S. 463, 2 Sup. Ct. 473, was whoUy unlike 
the case at bar, as shown by the following extract from the opinion 
of the court: 

"This is a writ of error to the suprême court of the state of Nebraska, and 
the jurisdiction of this court is qriestloned. The substance of the original blll in 
the state court is that, in a conteet for the right to enter a tract of land between 
Starks and Van Pelt, before tlie land depaitment, the secretary of the Interlor 
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erroneously decidéd In favor of Van Pelt, to whom a patent was Issned; and 
the prayer of the blU Is that Baldwin, who holds under Van Pdt, ehall be decreed 
to hold the title in trust for Starks, and convey It to Mm, and be enjoined from 
prosecuting further an action of ejectment against plaintiff, wtdch he bas com- 
menced for the land in controversy. That the decree whlch granted this relief 
denled to plaintifEs in error the right which they asserted under tlie patent from 
the United States, and was a décision against the title so asserted, and Is, there- 
fore, withln section 709 of the Revised Statutes, Is too well settled by numerous 
similar cases decided in this court to admit of further question." 

To show, at a glance, the précise point of this décision, I quote that 
part of said section 709 pertinent thereto, as follows: 

"A final judgment or decree in any suit In the highest court of a state in which 
a décision in the suit could be had * • * where any title * * * is claimed 
under the constitution, or any treaty or statute of, or commission held, or au- 
thority exerclBed under, the United States, and the décision is against the titie 
♦ • * specially set up or daimed by either party under such constitution, 
treaty, statute, commission or authority, may be re-examined and reversed or 
affirmed In the suprême court, npon a writ of error." 

Thus it will be seen that the ground on which fédéral jurisdiction 
rested was that plaintiffs in error relied on their patent as an au- 
thority emanating from the United States, about whose validity there 
was real, substantial controversy, and the décision of the state court 
was against the title so claimed. Undoubtedly the case was within 
the provision which I hâve quoted from said section 709 of the Re- 
vised Statutes of the United States. 

Owings V. Norwood's Lessee, 5 Cranch, 344, was ejectment, orig- 
inally brought in the state courts of Mary land, between citizens of 
said state, in which défendant set up an outstanding title in a British 
subject, one Jonathan Scarth, which title défendant contended was 
protected by the treaty of peace with Great Britain of 1794 against 
the conflscatory acts of the state of Maryland, through which plain- 
tiff claimed, and, therefore, that the title to said land was out of the 
plaintiff. The court of appeals of Maryland, being the highest court 
of law and equity in that state, decided against the title thus set 
up. On writ of error the suprême court of the United States held 
that said action was not a case arising under the treaty, for the rea- 
son that Scarth was not a party to the suit, and that neither his title 
nor that of any person claiming under him could be aflected by the 
décision of the case, and the writ of error was accordingly dismissed. 
From the opinion of the court, complainants' counsel quote the fol- 
lowjng: 

"Whenever a right grows out of, or Is protected by, a tyeaty, It is sanctloned 
against ail the laws and judlclal décisions of the states; and, whoever may hâve 
this right, it is to be protected. But If the person's title Is not affected by the 
treaty, if he claims nothing under a treaty, his title cannot be protected by the 
treaty. If Scarth or his helrs had claimed, it would hâve been a case arising 
under a treaty. But neither the title of Scarth nor of any person dalming under 
him could be afCected by tiie décision of this cause." 

In determining the scope of those words in the quotatîon upon 
which complainants seem to rèly, namély, "whenever a right grows 
out of or is protected by a treaty, it is sanctioned against ail the lawa 
and judicial décisions of the states," and, "if Scarth or his heirs had 
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claimed, it would hâve been a case arising under a treaty," it must 
be remembered that in tke supposititious case, to which the words ap- 
ply, there would hâve been, not only a claim of protection by, but a 
real, substantial controversy over the construction of, the treaty. 
Furthermore, said words were observations of the court, outside the 
facts of the case, and cannot be accepted as authority to overturn 
principles enunciated in later cases, and upon facts requiring the ap- 
plication of such principles. 

In Kansas Pac. E. Co, v. Atchison, T. & S. P. R. Co., 112 U. S. 
414-423, 5 Sup. Ot. 208, the third paragraph of the syllabus is as 
follows: 

"A controversy arises upon laws of the Uni'ted States where two corporations 
clalm title to the same land under différent acts o£ congress, and the décision 
dépends upon the construction given* to those acts." 

Obviously, no such facts exist hère. 

U. S. V. Kingsley, 12 Pet. 475, was a pétition for confirmation of 
certain lands in East Plorida, which petitioner alleged had been 
granted to him on the 20th of November, 1816, while East Florida 
was held by the crown of Spain. The grant was conditional, and 
the only issue in the case was whether or not the condition had been 
complied with. The suprême court, on appeal, declared, among other 
things, that in maintaining rights of property protected by the 
Florida treaty référence should be had to "those laws and customs 
by which such rights were secured before Florida was ceded, or by 
which an inchoate right of property would, by those laws and cus- 
toms, hâve been adjudicated by the Spanish authorities to hâve be- 
come a perfect right." No question whatever was made as to the 
jurisdiction of the court. The case undoubtedly was one of fédéral 
cognizance, not, however, because, in determinihg its issues, Spanish 
laws and customs were to be applied, but because the jurisdiction 
was expressly conferred by the eixth section of the act of congresa 
of May 23, 1828, entitled "An act supplementary to the several acts 
providing for the settlement and confirmation of the private land 
claims in Florida" (4 Stat. 285), the tract of land claimed by the pe- 
titioner containing a larger quantity of land than the commissioners 
referred to in said several acts were authorized to décide upon by 
any of said acts. The other authorities cited by complainants are 
numerous, and it would unnecessarily prolong this opinion to further 
pursue their examination in détail. It is sufflcient to say that to 
my mind ail of them are readily distinguishable from, while none im- 
pair the force of, Phillips v. Association and Powder Works v. Davis, 
supra, upon which last two cases, as already indicated, I rest my dé- 
cision of the point now under considération. 

2. The other question involved in the motion to dismiss relates to 
the effect of defendant's disclaimer. Complainants contend that 
said disclaimer does not disturb the fédéral jurisdiction apparent 
upon the face of the bill, because, among other reasons, of the quali- 
fying words in said disclaimer as to the vested rights of complain- 
ants and other private parties. This contention is expressed at page 
9 of complainants' brief, as follows: 



122 82 FEDERAL REPORTER. 

"And when It dlsclaims having acquired rights whicli were vested In any prl- 
vate parties by those acts, It manifestly means, and cannot be construed otiierwise 
than as meaning, simply that it claims ttiat no prlyaite party had any prlvate 
rights to be affected by tlie grant." 

WMle the disclaimer embraces what is thus suggested by complain- 
ants, it go«s further, and concludes tlie défendant, if there were rights 
vested in private persons at the passage of said acts of the legishiture, 
from asserting title through said acts as against said vested rights. 
Furthermore, this suit is one to quiet title, and complainants, for 
cause of action, allège ownership of the property, defendant's claim 
thereto, and that said claim is unfounded. According to my pre- 
vious rulings herein, the only ground of fédéral jurisdiction grows 
out of the allégations of the bill that one of the claims of the défend- 
ant is that certain acts of the législature of California attempt to 
transfer to it the title held by complainants at the time of their pas- 
sage, and that said acts, if construed as supporting such claim, are 
répugnant to the constitution of the United States. Now, if the 
défendant claims for said acts no other effect than that they transfer 
to or continue in the city of Los Angeles, as the successor in law of 
the Mexican pueblo of Los Angeles, only those rights which belonged 
to the latter, then said acts, if construed as supporting said claim, 
do not impair or affect any vested rights of complainants, and there- 
f ore are not répugnant to the constitution of the United States ; and 
it makes no différence, so far as this question is concerned, that de- 
fendant claims that the property in question, at the time of the pas- 
sage of said acts, was the property of said pueblo, and dénies that 
under the laws of Spain and Mexico the waters percolating in the 
soil of the Ranchos San Rafaël and Los Feliz passed by the grants 
of said ranchos. Such claim and déniai by the défendant do not, for 
their support, require any construction of said acts of the législature 
■which would make them répugnant to the constitution of the United 
States. Under the circumstances of this case it cannot be that a 
technical disclaimer — that is, such an absolute renunciation of title 
as, by the gênerai rules of equity pleading and practice, would au- 
thorize a decree, without costs, quieting complainants' title as against 
the défendant — is necessary to overcome the jurisdictional allégations 
of the bill. It is sufftcient for this purpose if the answer renouuces 
that particular claim of title which is alleged in the bill as the ground 
of fédéral jurisdiction. Thèse jurisdictional allégations, as aiready 
stated, are to the effect that défendant makes a particular daim, 
namely, that certain acts of the législature of California transfer to 
it property which, at the date of said acts, belonged to complainants' 
grantors. Obviously, if the défendant makes no such claim, al- 
though it does assert ownership through other sources, the ground 
of fédéral jurisdiction alleged in the bill does not exist. This is pre- 
cisely the situation presented by the answer of the défendant, the 
city of Los Angeles, and brings the case within the principle an- 
nounced in Robinson v. Andersen, 121 U. S. 522-524, 7 Sup. Ct. lOlL 
In that case the court says: 

"Upon the pleadings the court dismissr i the suit, evidently for the reason that 
It did not 'really and substantlally involve a dispute or controversy within the 
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Jurlsdletion' of that court. Sueh was the clear duty of the court under tlie acl 
of 1875, unless from the questions presented by the pleadings It dlstinctly ap- 
peared that some right, title, privilège, or immunity on whidi the recovery de- 
pended would be defeaited by one construction of the constitution, or some law 
or treaty of the United States, or susbained by an opposite construction. Starin 
V. City of New Yorlc, 115 U. S. 257, 6 Sup. Ct. 28. Even If the complaint, stand- 
ing by itself, made out a case of Jurisdiction, which we do not décide, It was 
taken away as soon as the answers were in, because, if there was jurisdiction at 
ail it was by reason of the averments In the complaint as to what the défenses 
against the title of the plaintififs would be; and thèse were of no avail as soon 
as the answers were filed, and it was made to appear that no such défenses were 
relied on. The circuit court cannot be requlred to keep jurisdiction of a suit 
simply because the averments In a complaint or déclaration make a case arislng 
under the constitution, laws, or treaties of the United States, if, when the plead- 
Ings are ail in, it appears that thèse averments are immaterial in the détermina- 
tion of the matter reaUy in dispute between the parties. * • *" 

Complainants, in their brief, at pages 36 and 37, say: 

"So it will be seen that the dlsclaimer is of exactly the same kind as în the 
other suit. It does not disclalm. It asserts the ownership of ail thèse waters 
by vlrtue of its ownership of the land, as the successor of the pueblo, claiming 
that under the laws of Spain and Mexico this sweeplng axid unlversal right 
passes to them by virtue of the opération of those laws upon the Mexlcan grant 
and the United States patent, and it does not claim that the législature passed 
any rights belonglng to the défendants or their predecessors; but it does assert 
that the défendants and thdr predecessors do not hâve any right. New, It Is 
perfectly obvious upon that statement of the case alone that a fédéral question 
Is involved. Suppose the state court décides that they hâve no such rights; Is 
that not a décision against a right or title claimed under the United States patent? 
And aJso that it proceeds from the Spanish and Mexlcan govemments, and is 
protected by the treaty?" 

The inflrmity of this argument lies in the assumption that the fact 
of a title being derived through a patent or protected by a treaty of 
the United States is "title claimed under" such patent or treaty; 
"whereas, the courts uniformly hold that this phraseology, as employed 
in section 709 of the Revised Statutes, as well as the constitutional 
and législative grants of original jurisdiction, implies not merely 
dérivation of title through a patent, or protection from a treaty, but 
a real, substantial controversy over such patent or treaty. Thus the 
suprême court of the United States has expressly declared: 

"When a suit does not really and substantially involve a dispute or controversy 
as to the effect or construction" of the constitution, "upon the détermination of 
which the resuit dépends, then it is not a suit arislng under the constitution. 
• * • The judicial power extends to ail cases in law and equity arising under 
the constitution, and thèse are cases actually, and not potentially, arising, and 
jurisdiction cannot be assumed on mère hypothesis. In this class of cases it is 
necessary to the exercise of original jurisdiction by the circuit court that the cause 
of action should dépend upon the construction and application of the constitution, 
and it is readily seen that cases in that predicament must be rare. Ordlnarily, 
the question of the repugnancy of a state statute to the impairment clause of the 
constitution Is to be passed upon by the state courts lu the first instance, tha 
presumption being in ail cases that they will do what the constitution and the 
laws of the United States require. Chicago & A. R. Co. v. Wiggins Ferry Co., 
108 U. S. 18, 1 Sup. et. 614, 617; and, if there be ground for complaint of their 
décision, the remedy is by wrlt of error, under section 709 of the Revised Stat- 
utes. Congress gave Its construction to that part of the constitution by the twen- 
ty-fifth section of the judiciary act of 1789, and has adhered to it in subséquent 
législation." Olty of New Orléans v. Benjamin, 153 U. S. 424, 14 Sup. Ct. 909. 
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Complainants further contend that there is no disclaimer as to fbe 
act of the législature of California to incorporate the city of Los An- 
geles, passed April 4, 1850. The answer of défendant, however, on 
page 11, Unes 27 to 39, disclaims not only as to the acts of the légis- 
lature particularly pleaded in the bill, but also as to ail other acts 
of the législature. Another and complète reply to this contention 
of complainants is that the bill nowhere allèges that défendant elaims 
through said act of 1850, and, therefore, conceding that the court can 
take judicial notice of it, the act is not material to the case made 
by the pleadings. 

Complainants further contend that defendant's attorneys were 
without authority to file the disclaimer. This contention, I think, 
is not well taken. Connett v. City of Chicago, 114 111. 233, 29 N. E. 
280; Brooks v. New Durham, 55 N. H. 559; City of Pasadena v. Stim- 
son, 91 Cal. 238, 27 Pac. 604; San Francisco Cas Co. v. City of San 
Francisco, 9 Cal. 473. After full considération of the bill and an- 
swer, it is clear, to my mind, that the controversy between the par-; 
ties to this litigation concerns the rights respectively acquired by 
their predecessors in interest, under Mexican and Spanish laws, prior 
to the treaty of Guadalupe Hidalgo, and that the décision of the case 
does not require the construction of the constitution, or any treaty 
or statuts of, or authority exercised under, the United States. De- 
fendant's motion allowed, and suit dismissed, without préjudice, for 
want of jurisdiction. 
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L EQtriTT Practicb m Fbdhbai, Courts— Parties. 

, Under the forty-sevenlh equity rule, the complalnant In a fédéral court need 
not joln any but Indispensable parties, when their joinder wlU oust the juris- 
diction; and, If he does Joln them, the court may permit their dismissal, and 
■ thereupon It has the same Jurisdiction tn the case that it -wotlld hare had If 
they had never been made parties. Their subséquent Inti'oduction Into the 
suit on their own pétition, even if they be cltlzens of the same state with com- • 
plalnant, will not oust the Jurisdiction. ' , 

S. FflDEBAii Courts— FoiiLOwiNa State Décisions- Powers of State Corpo- 

RATIOKS. 

When the hlghest court of a state has determined the extent of the powers 
and liabilitieâ of corporations created under Its laws, that décision Is con- 
. clusive in the national courts In ail cases Involvlng no question of gênerai or 
commercial law, and no question of rlght under the fédéral constitution. 

3. Corporations- Power to Mobtgagb Propbrtt and Franchises. 

A terminal and warehouse company organized under the lowa statutes for 
tlhe purpose, among others, of constructing and malntaining a railway, has ex- 
press authority (MeClaJn's Code, §§ 1955, 1965, 1966) to mortgage its présent 
and future acquired property and Its franchises, and this power is not lost 
by fallure'to clalm it in the articles of association. 

4. PeRPBTUITIES— rlOWA STATUTS— LbASE AND MORTQAGB. 

Under the statute of lowa which provides, "Every disposition of property 
Is Toid whlcù suspends the absolute power of controUing the same for a icuger 

a Behearlng denled October 18, 1897. 



SIOTJX CITY TERMINAL E. & W. CO. V. TRUST CO. OF N. A. 125 

perlod than the lives of persons then living and for twenty-one years there- 
aJter" (McClaln's Code 1888, § 3001), a mortgage In the form of a trast.deed, 
given by a corporation to secure its bonds payable In 10 years, whicb recites 
the existence of a lease of the same property for 100 years, and transfers to 
the trustée ail the rights of the mortgagor thereunder, is velld and binding, 
whether the lease and mortgage are considered separate Instruments or a 
tripartite agreement. 

5. CoKPORATiON — Mortgage— Excessive Indebtbdkbss. 

A mortgage given by a corporation to secm-e a debt In excess of the amount 
of indebtedness which It had power under the stattite to contract Is binding 
on the corporation and its subséquent creditors, vrhere the corporation bas re- 
ceived the fuU considération for the debt secured, and the transactions were 
free from fraud. 

6. 8AMB— ESTOPPEL — MOBTGAGE ExECUTED BT OfFICEKB. 

After a corporation bas negotiated and recelved tJde proceeds of bonds se- 
cured by a mortgage executed by Its officers, sealed with its corporate seal, 
and reciting that It was executed by authority of the corporation, both the 
corporation and its subséquent creditors are estopped ïrotn deiiviiig the 
validity of the mortgage because its exécution was not authorized 1:. a prop- 
er resolution of Its board of directors. 

7. Same— Statutouy Rédemption — Sale in Solido. 

The right of rédemption and right of sale in parcels given by the statutes 
of lowa (MeClain's Code 1888, §§ 4317-4S31) do not extend to real estate of a 
corporation mortgaged with its franchise to take, hold, and use property for 
public purposes, the chlef value of which dépends upon Its unity and use for 
such' purposes. 

Appeal from the Circuit Court of the United States for the North- 
ern District cxf lowa, , 

John 0. Coombs and Henry J. Taylor, for appellants. 
Asa F. Cail, for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal by the mortgagor 
and subséquent lienholders from a decree jof foreclosure of a first 
mortgage for-f 1)250,000 upon thepropeity of the Sioux "City ^Terminal 
Kailroad & Warehouse Company of Sioux Oity, lowa (hereafter called 
the "Terminal Company"), The appellants challenge this decree on 
many grounds. At the Ihreshold of the investigation they meet the 
complainant with the charge that the court below had no jurisdic- ' 
tion of the case, because some of the défendants were citizens of the 
same state as the complainant. The complainant was the Trust 
Company of North America of Philadelphia, Pa. (hereafter called the 
"Trust Company"), and it was a corporation of the state of Pennsyl- 
vania. It was the trustée for the bondholders secured by the first 
mortgage made by the Terminal Company, and it brought this suit 
to foreclose that mortgage on April 17, 1894. The Terminal Com- 
pany was a corporation of the state of lowa. The Trust Company 
made the Terminal Company and a large number of individuals and 
corporations parties défendant. Among the latter were several 
banks which had liens upon the mortgaged property subséquent to 
that of the first mortgage, and which were corporations of the state 
of Pennsylvania. On June 19, 1894, the Terminal Company and 
several other défendants demurred to the bill on the ground that the 
circuit court had no jurisdiction because the Pennsylvania banks were 
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corporations of the same state as the complainant. On the next day 
the complainant, by leave of the court, dismissed its suit as to the 
Pennsylvania banks; and the court on the same day overruled the de- 
murrers, and Consolidated with this suit another which had been pre- 
viously brought in that court to foreclose a second mortgage upon the 
proporty of the Terminal Company. One of the défendants in the 
latter suit was a citizen of the same state as one of the complainanta 
therein. On June 24, 1895, the Pennsylvania banks presented a 
pétition in this suit in which they alleged that they had judgment 
liens upon the property, and asked that they be admitted to the Con- 
solidated suit as parties défendant. Their request was granted, and 
the suit then went to decree. 

The gênerai rule in chancery is that ail those whose présence is 
necessary to a détermination of the entire controversy must be, and 
ail those who hâve no interest in the litigation between the immédiate 
parties, but who hâve an interest in the subject-matter of the litiga- 
tion, which may be conveniently settled therein, may be, made parties 
to it. The former are termed the necessary, and the latter the prop- 
er, parties to the suit. The limitation of the jurisdiction of the féd- 
éral courts by the citizenship of the parties, and the inability of those 
courts to bring in parties beyond their jurisdiction by publication, has 
resulted in a modification of this rule, and a practical division of the 
possible parties to suits in equity in those courts into indispensable 
parties and proper parties. An indispensable party is one who has 
such an interest in the subject-matter of the controversy that a final 
decree between the parties before the court cannot be made without 
affecting his interests, or leaving the controversy in such a situation 
that its final détermination may be inconsistent with equity and good 
conscience. Every other party who has any interest in the contro- 
versy or the subject-matter which is separable from the interest of 
the parties before the court, so that it will not be immediately affected 
by a decree which does complète justice between them, is a proper 
party. Every indispensable party must be brought into court, or 
the suit will be dismissed. The complainant may join every proper 
party, and he must join every proper party who would hâve been a 
necessary party under the old chancery rule, unless his joinder would 
oust the jurisdiction of the court as to the parties before it, or unless 
he is incapable of being made a party by reason of his absence from 
the jurisdiction of the court or otherwise. If, however, such a party 
is incapable of being made a party, or if his joinder would oust the 
jurisdiction of the court as to the parties before it, the suit may pro- 
ceed without him, and the decree will not affect his interests. Rev. 
St. §§ 737, 738; Equity Rule 47; Ohadbourne's Ex'rs v. Coe, 10 U. S. 
App. 78, 83, 2 C. G. A. 327, 51 Fed. 479, 480, 481; Shields v. Bar- 
row, 17 How. 130, 139; Ribon v. Railroad Co., 16 Wall. 446, 450; 
Coiron v. Millaudon, 19 How. 113; Williams v. Bankhead, 19 Wall. 
563; Kendig v. Dean, 97 U; S. 423; Alexander v. Horner, 1 McCrary, 
634, Fed. Cas. No. 169; Cole Silver Min. Co. v. Virginia S; G-old Hill 
Water Co., 1 Sawy. 685, Fed. Cas. No. 2,990. The Pennsylvania banks 
held judgment liens upon the mortgaged property later in date than, 
and inferior in equity to, the lien of the Trust Oompany's mortgage. 
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Thej -were not indispensable parties to tlie suit, because their inter- 
ests were separable from those of the otlier parties to it, and a final 
decree which. would do complète justice between them miglit be ren- 
dered without immediately affecting the interests of thèse banks. A 
decree of f oreclosure in a suit to whicli they were not parties would 
hâve left their liens upon the equity of rédemption unforeclosed and 
unaffected. Moreover, their Jôinder would oust the jurisdiction of 
the court as to the other parties to the suit, because they were cor- 
porations of the same state as the complainant. When this suit was 
commeneed, therefore, the Trust Company had the option to join or 
to fail to join thèse banks as parties défendant; and the court had the 
right to proceed without making them parties, under the décisions 
which we hâve cited, and under the f orty-seventh equity rule, which 
embodies thèse décisions, and reads: 

"In ail cases where it shall appear to the court, that persons, who miglit other- 
wise be deemed necessary or proper parties to the suit, cannot be made parties by 
reason of their being ont cf the jurisdiction of the court, or Incapable otherwise 
of being made parties, or because their jolndcr would oust the jurisdiction of the 
court as to the parties before the coinrt, the court may in their discrétion proceed 
in the cause without matlng such persons parties; and In such cases the decree 
shall be without préjudice to the rlghts of the absent parties." 

If the complainant had not joined thèse banks, the jurisdiction of 
the court would hâve been impregnable. Was it destroyed because 
the Trust Company made them parties défendant, and then, with the 
leave of the court, dismissed them from the suit? In Cameron v. 
McEoberts, 3 Wheat. 591, McRoberts, a citizen of Kentucky, brought 
a suit in equity In the district court of the United States for the dis- 
trict of Kentucky, which then had the jurisdiction of a circuit court, 
and obtained a final decree. There were three défendants to this 
suit, one of whom (Cameron) was stated in the bill to be a citizen of 
the state of "Virginia, but the citizenship of the others did not ap- 
pear. A motion to set aside the decree was made on the ground 
that the court had no jurisdiction because the two défendants whose 
citizenship was not stated were in fact citizens of Kentucky. Two 
of the questions certifled to the suprême court were: 

"Had the district court jurisdiction of the cause as to the défendant Cameron 
and the other défendants? If not, had the coxirt jurisdiction as to the défendant 
Cameron aloneî" 

The answer was: 

"If a joint interest vested in Cameron and the other défendants, the court had 
no jurisdiction over the cause. If a distinct interest vested In Cameron, so tliat 
subetantial justice, so far as he was interested, could be done, without aiïecting 
the other défendants, the jurisdiction of the court mighit be exercised as to hlm 
alone." 

Courts do not require the performance of idle cérémonies. The 
Trust Company might hâve prevented this objection to the jurisdic- 
tion of the court by neglecting to join the Pennsylvania banks as de- 
fendants. The circuit court could hâve removed it by permitting the 
complainant to dismiss this suit, and to commence another against 
ail the défendants except the Pennsylvania banks. No reason oc- 
curs to us why it might not hâve obviated it by permitting the com- 
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plainant to dismiss the banks from this suit. Our conclusion is that 
tlie comolainant in an equity suit in tlie fédéral courts is net required 
to join any but indispensable parties to tlie suit, when their joinder 
will oust the jurisdiction of the court, and, if he does join them, the 
court may permit their dismissal, and thereupon it has the same 
jurisdiction and power to proceed to a decree in the case that it would 
hâve had if they had never been made parties to it. Nor could the 
subséquent introduction of thèse banks and other parties into this 
suit for the purpose of protecting their own interests affect the juris- 
diction of the court. When the banks had been dismissed the cir- 
cuit court had jurisdiction of the subject-matter and of the parties to 
the suit. It also had the possession of the mortgaged property, which 
was then in the hands of its receiver. A suit which had been pre- 
viously commenced in the same court was Consolidated with this suit, 
and the Pennsylvania banks, on their own pétition, were permitted 
to be made parties défendant to protect their own interests; but ail 
thèse proceedings were ancillary and subordinate to this suit to fore- 
close the flrst mortgage, and ail the parties thus brought into this 
suit were, in effect, interveners for their own beneflt. It was imma- 
terial that some of them were citizens of the same state as the com- 
plainant. Consolidations and interventions do not oust the jurisdic- 
tion of the court in the main suit, whatever the citizenship of the 
parties thus brought into it may be. Phelps v. Oaks, 117 U. S. 236, 
240, 6 Sup. et. 714; Stewart v. Dunham, 115 U. S. 61, 64, 5 Sup. Ct. 
1163; Hardenbergh v. Ray, 151 U'. S. 112, 118, 14 Sup. Ot. 305; Free- 
man v. Howe, 24 How. 450; Krippendorf v. Hyde, 110 tJ. S. 276, 286, 
4 Sup. Ct. 27; Trust Co. v. Bridges, 16 U. S. App. 115, 6 C. C. A 539, 
and 57 Fed. 753; Society of Shakers v. Watson, 37 U. S. App. 141, 
155, 15 O. 0. A. 632, 638, and 68 Fed. 730, 736. The objection to the 
jurisdiction of the circuit court cannot be sustained. 

The mortgage on which this suit is based covers the franchises and 
ail the property of the mortgagor. The appellants insist that the 
Terminal Company was a quasi public corporation, and that it had 
no authority to make this mortgage, and they specially urge that it 
was without power to mortgage its franchises and after-acquired 
property. The Terminal Company is the créature of the state of 
lowa. It was incorporated under the gênerai laws of that state. 
It has the powers granted to it by those laws, together with those 
fairly incidental thereto, and it has no others. Omaha Bridge 
Cases, 10 U. S. App, 98, 174, 2 C. C. A. 174, 230, and 51 Fed. 309, 316. 
The statutes of lowa, then, measure the powers of this corporation, 
and the construction of those statutes by the suprême court of that 
state, and its détermination of the extent of the powers and liabili- 
ties of corporations formed under them, are authoritative in this 
court. When the highest judicial tribunal of a state has deter- 
mined the extent of the powers and liabilities of corporations creat- 
ed under its laws. that décision is conclusive in the national courts 
in ail cases in which no question of gênerai or commercial law and 
no question of right under the constitution of the United States is 
involved. Madden v. Countv of Lancaster, 27 U. S. App. 528, 536, 
12 C. C. A. 566, 570, and 65 Fed. 188, 192; Dempsey v. Township of 
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Oswego, 4 TJ. S, App. 416, 2 0, G. A. 110, and 51 Fed. 97; Rugan t. 
Sabin, 10 U. S. App. 519, 3 C. 0. A. 578, and 53 Fed. 415; Travelers' 
Ins. Co. V. Township of Oswego, 19 U. S. App. 321, 330, 7 O. C, A. 
669, 673, and 59 Fed. 58, 61; Olaiborne Co. v. Brooks, 111 U. S. 400, 
410, 4 Sup. et. 489; Belles v. Brimfield, 120 U. S, 759, 763, 7 Sup. Ot. 
736; Détroit v. Osbome, 135 U. S. 492, 499, 10 Sup. Ot. 1012. We 
turn, th.en, to the statutes and décisions of lowa, to learn wh-ether 
this corporation was endowed with power to make this mortgage. 
When the Terminal Company was organized, the statutes of lowa 
provided that any number of people might become incorporated for 
the transaction of any lawful business, including the construction, 
ownership, opération, and maintenance of railways, bridges, or other 
Works of internai improYcment; that a corporation so formed should 
hâve the power to make contracts, acquire and transfer property, 
and should possess the same power in such respects as private indi- 
viduals enjoy, but should hâve no power not possessed by natural 
persons, except those expressly granted to it by those statutes 
(McOlain's Code lowa, § 1608; Id. § 1609, subd. 6); that before com- 
mencing business the incorporators should adopt articles of asso- 
ciation and publish a notice, which should state, among other things, 
the gênerai nature of the business to be transacted (Id. §§ 1610, 
1611); that any corporation organized under the laws of lowa for 
the purpose of constructing and operating a railway should hâve 
power to issue its bonds for the construction and equipment of its 
railway, and to secure their payment by executing mortgages or 
deeds of trust on the whole or any part of its property and fran- 
chises, and that such mortgages or deeds of trust might cover prop- 
erty acquired subséquent to their dates (Id. §§ 1955, 1965, 1966) ^ 
that any number of persons or of railroad corporations, or of per- 
sons and railroad corporations, might form themselves into a body 
corporate, under the foregoing provisions of the statutes, for the 
purpose of constructing and maintaining union dépôts for freight 
and passengers, and that such a corporation should hâve the power 
to acquire by purchase or condenination such real estate as the rail- 
road commission should deem necessary for their dépôt and its ap- 
proaches (Id. §§ 2090, 2091). According to the notice given by the 
publication of its articles of association under thèse statutes, 
the gênerai nature of the business and the powers of the Terminal 
Company were "to construct, operate and maintain one or more lines 
of railway within the corporate limits of Sioux City, lowa, with ail 
needed side tracks, dépôt yards, warehouses, storage houses, ele- 
vators, and ail other needed terminal facilities, and shall hâve power 
to acquire by purchase or condemnation, ail needed grounds for right 
of wav. dépôt purposes, and side-tracks, wood and water stations, 
* * • and to mortgage, lease or sell the said grounds and im- 
provements thereon." Under this state of facts, the argument of the 
appellants is that this mortgage was ultra vires the corporation, be- 
cause the Terminal Company was a quasi public corporation and had 
no implied power to mortgage its property, because the power to 
mortgage its franchises and after-acquired property was not claimed 
In its articles of incorporation, and because it was organized under 
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sections 2090 and 2091, supra, relating to corporations to construct 
union dépôts, and thèse sections give such corporations no power to 
mortgage their property. But this was not a corporation organized 
for the sole purpose of constructing union dépôts. On tlie otlier 
liand, the description of the gênerai nature of its business in its arti- 
cles of incorporation makes no référence to any union dépôt, and ex- 
pressly states that its business is, among other things, to construct 
and operate one or more lines of railway. Conceding, but not decid- 
ing, that a quasi public corporation has no implied authority to mort- 
gage its property, such a corporation has express authority to do so 
under the laws of lowa which we hâve cited (McClain's Code, §§ 1608, 
1609), and that power is not restricted or lost by a failure to claim it 
in the articles of association. The statutes of lowa do not require 
the powers of a corporation organized under them to be enumerated 
in its articles, and an omission to claim any of thèse powers would 
not leave the corporation so organized powerless. Thus, in Thomp- 
son V. Lambert, 44 lowa, 239, 243, the incorporators limited the ob- 
jects of a county agricultural society to "the improvement of agri- 
culture, horticulture, mechanic arts, rural and domestic economy." 
In answer to the contention that the society had no authority to mort- 
gage its property because that power was not enumerated in its arti- 
cles, the suprême court of lowa said: 

"the powa* to borrow money, exécute notes and mortgages, was neither aa- 
Bumed nor prohibited. In the absence of any such prohlbitory provision the power 
to borrow money, exécute notes and mortgages, as évidences of and security for 
Indebtedness created for the oecessary and proper purpose of carrylng out the 
objects of the corporation, ImpUedly exists. For the purpose of efCectlng the ob- 
jects of the corporation, Its powers are as broad and comprehenslve as those of 
an individuel, unless the exercise of the asserted Jwwer Is expressly prohibited." 

Ail doubt of the power of the Terminal Company to make this 
mortgage is, however, dispelled by the provisions of sections 1935, 
1965, and 1966 of McClaia's Code. They expressly authorize any 
corporation organized under the laws of lowa for the purpose of con- 
structing and operating a railway to mortgage its franchises and ail 
its property, whether acquired before or after the exécution of the 
mortgage. The Terminal Company was certainly organized to con- 
struct and operate a railway, whatever other objects its corporators 
had in view, and under thèse provisions it had express authority to 
make the mortgage in suit. Railroad Co. v. Howard, 7 Wall. 392, 
412. 

Another position of counsel for the appellants is that this mort- 
gage is void because it violâtes the rule against perpetuities, which, 
in lowa, is embodied in this provision of its statutes: 

"Every disposition of property Is voId, which suspends the absolute power of 
controlling the same for a longer period than durlng the Uves of persons then 
In being and for twenty-one years thereafter." McOlaln's Code lovca 1888, 
§ 3091. 

The argument in support of this position is f ounded upon this state 
of facts: On December 14, 1889, the Terminal Company leased to 
the Sioux City & Northern Railroad Company of Sioux City, lowa, ail 
its franchises and property for the term of 100 years, for an annual 
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rental of f 90,000. The lease recited that the Terminal Company had 
been authorized by its stockholders and by its board of directors to 
make a flrst mortgage on its franchises and property to the Trust 
Company to secure the repayment of an amount not exceeding f 1,- 
250,000, and that it was about to do so. It contained a permit to the 
railroad compaiiy to sublet the premises, and covenants by the rail- 
road Company that it would pay |75,000 and as much more of its 
annual rental as should be necessary to pay the expenses of the trus- 
teeship to the Trust Company, to be applied to the payment of the 
interest on the mortgage bonds and to the payment of the expenses 
of the trusteeship. It also provided that, if the lessee failed to pay 
the rent, the lessor might re-enter and take ail the rights and remé- 
dies of the lessee against the sublessees, and that, if default should be 
made in the payment of the interest on the mortgage bonds, ail those 
rights and remédies should inure to the beneflt of the Trust Company, 
or of the purchasers under the mortgage. On January 1, 1890, the 
Terminal Company made to the Trust Company the mortgage in suit, 
under the form of a trust deed, to secure the payment of bonds due 
in 10 years, to an amount not exceeding in the aggregate |1,250,000. 
This mortgage recited the lease to the railroad company, and its pro- 
visions for the beneât of the Trust Company and the bondholders. 
By its terms the Terminal Company transferred and conveyed to the 
Trust Company ail its franchises and property, including ail its rights 
and privilèges under the lease to the railroad company. The third 
article of the mortgage provided that the Terminal Company trans- 
ferred to and vested in the Trust Company ail the powers, rights, and 
remédies which it had for the collection annually of the $75,000 and 
the expenses of the trusteeship, which the railroad company had 
promised to pay to the trustée by its covenants in the lease; that, 
in case of a default of the Terminal Company in the payment of the 
bonds or the coupons, it would aseign to the Trust Company its 
lease to the railroad company, and the rentals due thereunder, and 
that the Trust Company and the purchaser under the mortgage 
should be entitled to ail the rentals from the sublessees. The sixth 
article of the mortgage gave to the Trust Company the option, in 
case of default to take possession of the mortgaged property, to 
operate it, and collect the income, rents, and profits from it, until the 
principal and interest of the bonds were paid, or until the property 
was sold. The seventh article declared that the provisions of the 
preceding article were cumulative to the ordinary remedy by fore- 
closure in the courts, that a majority of the bondholders might re- 
quire the trustée to avail itself of this remedy, and that, in the ab- 
sence of their direction, it might do so at its discrétion. The ninth 
and tenth articles provided that the trustée might purchase at the 
foreclosure sale, and that a majority in interest of the bondholders 
might control the exercise of every option given to the Trust Com- 
pany by the terms of the mortgage. The position of counsel for the 
appellants is that this mortgage violâtes the ruie against perpetui- 
ties, (1) because the lease and the mortgage in fact constitute a 
tripartite agreement, which might suspend the power of the trustée 
and the bondholders to possess and convey the property mortgage4 
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upon à condition précèdent, to wit, the termination of tlie lease or the 
default of the lessee, which might net be fulfllled until 100 years 
from the date of the lease; (2) because the provisions of the third and 
sixth articles of the mortgage, for the collection by the trustée of the 
$75,000 and the expenses of the trusteeship annually from the lessee, 
and for the assignment of the lease to the Trust Company by the 
mortgagor, and the surrender to it of ail the rights of the Terminal 
Company to the rents and income accruing under the lease, in case of 
the mortgagor's default, tend to prove the suspension of this power, 
and to render the interest of the trustée too remote; and (3) because 
the powers given to a majority of the bondholders to control the 
exercise of the options allowed to the trustée in the mortgage hâve 
the same tendency. But there is nothing in thèse tvro instrumenta 
but a lease for 100 years, and a mortgage by the lessor of its rever- 
sion and of the rents accruing to it from the lessee to secure the pay- 
ment of its bonds due in 10 years. Gray says that the true form of 
the rule against perpetuitieis is that "no interest subject to a condi- 
tion précèdent is good unlesis the condition must be fulfllled, if at ail, 
within twenty-one years after some life in being at the création of 
the interest." Gray, Perp. § 201. But a vested interest is not sub- 
ject to the rule against perpetuities, because it is vested, and by its 
very nature it cannot be subject to a condition précèdent. For this 
reason, reversions and vested remainders are exceptions to the rule ; 
and leases for terms far longer than lives in being and 21 years are 
valid, both at common law and under the statute of lowa, notwith- 
Standing the suspension of the power of the lessors to take actual 
possession, and to convey the property free from thè lease. Id. §§ 
205, 736; Eailway Oo. v. Gomm, 20 Oh. Div. 562, 574; Toms v. Wil- 
liams, 41 Mich. 552, 572, 2 N. W. 814; Todhunter r. Railroad Co., 58 
Ibwa, 205, 207, 12 N. W. 267. When this is said, ail is said. Ail 
the remoteness challenged in this case as obnoxious to the rule or 
the statute is due to the lease, and not to the mortgage. The debt 
secured by the latter falls due, by the terms of the bonds, in 10 years 
from the date of the mortgage; and the trustée and the bondholders 
are then entitled, if the debt is not paid, to take possession of, and to 
sell and convey, every interest which the lessor reserved under the 
lease. It is admitted that a mortgage of an unincumbered title to 
secure a debt due in 10 years would not violate the rule. But this 
mortgage is not more obnoxious to it. The reversion, the right to 
the rents under the lease, and the right to re-enter in case of the fail- 
ure of the lessor to pay them, were ail valid in the hands of the 
lessor, notwithstanding their remoteness. The only effect of the 
mortgage was to pledge as security remote but valid interests of the 
mortgagor, and to give the right to the possession and sale of them if 
the debt and interest secured were not paid within 10 years. If any 
of those interests were remote, they were made so by the lease, and 
not by the mortgage, and they were valid because leases are excepted 
from the rule. The mortgage, therefore, did not offend against 
either the rule or the statute against perpetuities. Nor is it material 
whether the lease and the mortgage should be considered as sepa- 
rate instruments, or as a single tripartite agreement. If the par- 
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ties could hâve lawfully made the lease and the mortgage as separate 
instruments, a tripartite agreement between them which contained 
ail the terms of the lease and the mortgage must be equally valid. 
The position that the mortgage and the lease, or either of them, vio- 
late the rule against perpetuities, must be overruled. 

But the appellants insist that the mortgage is void because the 
debt which it secures is in excess of the amount of indebtedness 
which the Terminal Company had the power to contract. The law 
of lowa under which tliis corporation was organized provided that 
the incorporators must, before commencing any business except that 
of their own organization, adopt articles of incorporation, and that 
"such articles of incorporation must flx the highest amount of in- 
debtedness or liability to which the corporation is at any one time 
to be subject, which must in no case, except in that of risks of In- 
surance companies, exceed two-thirds of its capital stock," provided 
that thèse provisions shall not apply to certain classes of bonds, 
among which we concède, for the purpose of this discussion and dé- 
cision, but do not décide, that the bonds of this corporation do not fall. 
McClain's Code, §§ 1610, 1611. The articles of incorporation of the 
Terminal Company déclare that its authorized capital stock is 
11,000,000, and that "the highest amount of indebtedness to which 
this Company shall at any time subject itself shall not exceed two- 
thirds of the paid-up capital stock of said company, aside from the 
indebtedness secured by mortgage upon the real estate of the com- 
pany." Those articles, however, did not enlarge the powers of the 
corporation beyond those granted by the statutes under which it was 
created, and, under the concession we hâve made, they gave it no 
authority to incur an indebtedness in excess of $666,667. A corpora- 
tion may not enlarge its powers beyond those granted by the laws 
under which it was organized by claiming greater powers in its arti- 
cles of incorporation. 5 Thomp. Corp. § 5996. The indebtedness 
secured by this mortgage was |1,250,000, and each bond recited that 
it was one of a séries of bonds not exceeding in the aggregate f 1,-, 
250,000, and that it was secured by a flrst mortgage upon the prop- 
erty of the Terminal Company. This debt was therefore in excess of 
the statutory limitation. The mortgage was duly recorded in the 
ofiSce of the proper register of deeds at Sioux City on February 27, 
1890; and from that record and the terms of the bonds it is a fair in- 
ference that the Trust Company and the bondholders had full notice 
that the indebtedness secured by this mortgage was in excess of the 
limitation prescribed by the law of its being. On the other hand, the 
bonds were sold on the crédit of the mortgage for 90 per cent, and 95 
per cent, of their par value, and their proceeds were applied by the 
mortgagor to the payment of its debts, and to the purchase and im- 
provement of its property. Neither the bondholders nor the Trust 
Company were guilty of any fraud or bad faith in the transaction. 
The debt was not creatêd nor was the mortgage made or accepted 
with any intent to defraud any of the existing or subséquent credit- 
ors of tiie corporation. Can the mortgagor, under thèse circum- 
stances, avail itself of its violation of the statute to defeat the mort- 
gage upon which it has borrowed this money ? If not, hâve its subse- 
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quent creditors any better standing to assail it? Thèse are the 
crucial questions intliis case. Tliis is a suit in equity. The Ter- 
minal Company has received the full beneflt of the proceeds of thèse 
bonds, and it obtained this money upon the faith of this mortgage. 
The création of the debt and mortgage was not without the gênerai 
scope of its powers, but it was the resuit of an excessive exercise 
of one of those powers. The corporation had, as we hâve seen, the 
gênerai power to borrow money, and to secure its repayment by a 
mortgage. If the aggregate amount of the bonds secured by thia 
mortgage had been $650,000, instead of ^1,250,000, they would hâve 
been valid, in the absence of other indebtedness. The bonds and 
mortgage did not, like the lease in Thomas v. Eailroad Oo,, 101 U. S. 
71; Pennsylvania R. Co. v. St. Louis, A. & T. H. R. Co., 118 U. S. 290, 
309, 6 Sup. et. 1094; Oregon Rv. & Nav. Co. v. Oregonian Ry. Co., 130 
U. S. 1, 23, 9 îSup. et. 409; and Central Transp. Co. v. PuUman's Pal- 
ace-Car Co., 139 U. S. 24, 50, 11 Sup. Ct. 478,— disable the corporation 
from performing its obligations to the government and to the public; 
nor were they, like those leases, beyond the scope of the gênerai pow- 
ers of the corporation that made them. The statute, whose pro- 
visions the bonds and mortgage violate, prescribed no penalty for 
such a violation. It did not déclare that bonds and mortgages is- 
sued to secure an indebtedness in excess of the limitation it flxed 
should be void. Since the législature imposed no such penalty, it is 
not the province of the courts to do so. The remedy for the violation 
of this statute is not the destruction of the contracts which évidence 
it, but the ouster and dissolution of the corporation at the suit of the 
state. The state alone can complain of it, and the debtor cannot 
usurp its functions. Bank v. Matthews, 98 U. S. 621, 629; Fritts v. 
Palmer, 132 U. S. 282, 292, 10 Sup. Ct. 93; Bank v. Townsend, 139 
U. S. 67, 76, 11 Sup. a. 496; Thompson v. Bank, 146 U. S. 240, 251, 
13 Sup. Ct. 66. The création of this indebtedness and the exécution 
of thèse bonds and this mortgage involve no moral turpitude. The 
.articles of incorporation and the mortgage were spread upon the 
proper public records, so that ail who subsequently dealt with the 
corporation could see what it had done. The bonds and mortgage 
had in them no élément of fraud, deceit, or misrepresentation. They 
were not evil in themselves. The corporation does not offer to re- 
turn the moneys which it received upon this mortgage, but seeks to 
retain ail its beneflts and to repudiate ail its burdens. It will be 
soon enough for the chancellor to stay his hands from the enforce- 
ment of thèse contracts, and soon enough for him to set them aside, 
when the corporation returns to the complainant the moneys it re- 
ceived upon them. Until then, good faith, justice, and equity de- 
mand their enforcement. A man caimot plead his own wrong to 
relieve himself from tue obligations of an executed contract whose 
beneflts he retains; nor is it any défense for a private corporation, 
against the enforcement of an executed coùtract whose beneflts it 
holds, that, while its exécution was within the gênerai scope of its 
powers, it involved an excessive exercise of one of them. While it 
retains the beneflts of such a contract, it silently affirms, and may not 
be permitted to deny, its, validity. Bank v, Matthews, 98 U. S. 621; 
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Bank v, Whitney, 103 U. S. 99, 102; Humphrey v. Mercantile Ass'n, 
50 lowa, 607, 610, 612; Garrett v. Plow Co., 70 lowa, 697, 701, 29 
N. W. 395; Warfield v. Canning Co., 72 lowa, 666, 672, 84 N. W. 467; 
Manchester & L. B. K v. Concord E. E. (N. H.) 20 Atl. 383; Poole v. 
Oheese Ass'n, 30 Fed. 513, 520; AUis v. Jones, 45 Fed. 148, 150; 
Parish V. Wheeler, 22 N. Y. 494; Hays v. Goal Ce, 29 OMo St. 330, 
340; Bissell v. Eailroad Ce, 22 N. Y. 258; McCluer v. Eailroad, 13 
Gray, 124; Bradiey v. Ballard, 55 111. 413, 418; Eailroad Co. v. Proc- 
ter, 29 Vt. 93. Nor is the innocence or ignorance of the créditer 
essential to the maintenance of his suit to enforce such a contract. 
In Bank v. Matthews, supra, a bank had made a loan on the security 
of a note and a mortgage upon real estate, under the form of a deed 
of trust, in violation of sections 5136 and 5137 of the Eevised Stat- 
utes, and was proceeding to enforce collection of its debt by a sale 
under the trust deed when one of the state courts enjoined the sale 
at the suit of one of the mortgagors, on the ground that the loan by 
the bank on real-estate security was forbidden by law, and the trust 
deed was void. The suprême court reversed that decree, and al- 
lowed the bank to enforce its contract. In Humphrey v. Mercantile 
Ass'n, supra, the suprême court of lowa compelled a corporation to 
pay to the guilty agent who had contracted it an indebtedness in 
exeess of the limitation prescribed by the statute; and in Garrett v. 
Plow Go., supra, that court enforced the collection of a debt in ex- 
eess of the statutory limitation against a corporation and in favor of 
its directors by the foreelosure of a mortgage which the latter had 
caused the corporation to make to secure themselves. Thèse dé- 
cisions do not rest upon the principle of estoppel, nor dépend upon 
the creditors' ignorance of the excessive indebtedness. They stand 
upon the rule that he who seeks equity must do equity, and upon the 
principle that one may not at the same time accept the beneflts and 
repudiate the burdens of his contracts. 

But it is said that the creditors of this mortgagor are entitled to a 
déclaration that this mortgage is void, and that they hâve rights hère 
superior to the corporation. This contention is made with spécial 
urgency on behalf of the Crédits Commutation Company, a corpora- 
tion of the state of lowa, whose standing in this respect is certainly 
as high as that of any of the creditors who hâve appealed. A brief 
statement, however, of the transactions out of wMch its daim has 
arisen, will show, we think, that this position of its counsel is un- 
tenable. In the latter part of the year 1889 the Terminal Company 
commenced to issue its promissory notes for $5,000 each, and to nego- 
tiate them through the Union Loan & Trust Company of Sioux City, 
a corporation which indorsed and sold them to banks located in the 
Eastern states. The proceeds of thèse notes were used by the 
Terminal Company to purchase and improve its property. Early in 
1890 the aggregate amount of thèse notes had reached $1,250,000. It 
will be remembered that the Terminal Company made its lease to the 
Sioux City & Northern Eailroad Company on December 14, 1889, and 
its first mortgage to the Trust Company on January 1, 1890. The 
bonds secured by this mortgage, with the exception of 250 of them 
which were disposed of in 1892, were sold early in the year 1890; 
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and their proceeds were used to pay some of the Terminal Company's 
notes, and to buy and improve its property. There were, kowever, 
some of its outstanding notes tliat were not paid, and as thèse fell 
due the Terminal Cîompany made new notes, and the Union Loan & 
Trust Company indorsed and sold them, and with their proceeds paid 
the notes which were falling due. In this way the notes of the Termi- 
nal Company which were outstanding on April 25, 1893, were renew- 
als of, or substitutions for, some of the notes issued by that company 
in 1889 aoQd 1890; but it does not appear that any of the banks which 
held the notes of the company in April, 1893, ever had any of the 
notes flrst issued for the original indebtedness of the corporation. 
The outstanding notes of the Terminal Company on April 25, 1893, 
aggregated |718,000. They were held by banks located in the East- 
ern states, and none of them were made or dated earlier than January 
1, 1892, In April, 1893, tbe Terminal Company made a trust deed of 
ail its property to the Union Loan & Trust Company to secure the 
payment of thèse notes. This deed recited that it was subject to the 
mortgage in suit The Union Loan & Trust Company, the trustée in 
this deed, subsequently made a gênerai assignment of ail its property 
and interests to E. H. Hubbard, as trustée. In December, 1893, the 
Terminal Company assigned ail its property to E. H. Hubbard, in 
trust, to sell the same and apply the proceeds to the payment of its 
notes. The Crédits Commutation Company subsequently became 
the owner of thèse outstanding notes of the Terminal Company to 
the aggregate amount of $616,000. It thereupon sued that company 
upon thèse notes in one of the state courts of lowa, obtained a judg- 
ment for their amount and interest on July 23, 1895, had an exécution 
returned unsatisfied, and then intervened in this suit, which had been 
commenced in 1894. E. H. Hubbard, the trustée under the second 
mortgage and under the assignment of the Terminal Company, is one 
of the parties to this suit and one of the appellants in this case, so 
that the rights of the owners of thèse notes under their second mort- 
gage of April, 1893, under their trust deed of December, 1893, and 
under their judgment of July 23, 1895, are ail hère for adjudication. 
But how can they establish any rights, as against the flrst mortgage 
upon this property, superior to those of the mortgagor? The equi- 
ties of the appellants who own thèse notes cannot be higher than 
those of their original holders, and they became creditors of this cor- 
poration subséquent to the sale of ail but 250 of the bonds, and prob- 
ably subséquent to the sale of those. Subséquent creditors stand in 
the shoes of the mortgagor, where the prior mortgage is not obtained 
and accepted by the mortgagees with intent to defraud them, and 
this mortgage certainly was not. Graham v. Eailroad Co., 102 U. S. 
148, 153; Mattingly r. Nye, 8 Wall. 370; Sexton v.Wheaton, 8 Wheat. 
229. Moreover, whether the holders of thèse notes became creditors 
before or after the bondholders did, they hâve established no right 
to attack this mortgage superior to that of the mortgagor. They 
could maintain no superior équitable claim to attack it unless they 
proved that the mortgage was made by the corporation, and was ob- 
tained and accepted by the trustée and the bondholders with the in- 
tent to deceive and defraud them, and that it did deceive and defraud 



SIOUX CITY TERMINAL K. & W. CO. V. TBUST CO. Oï N. A. 137 

tHem, and there is no such évidence in this case. They hâve no légal 
lien upon the mortgaged property prior to that of the mortgage, and 
the same considérations which hâve def eated the défense of the mort- 
gagor make this mortgage impregnable to the assaults of thèse cred- 
itors. Warfleld v. Oanning Co., 72 lowa, 666, 670, 672, 34 N. W. 467; 
Garrett v. PIow Co., 70 lowa, 697, 700-702, 29 N. W. 395; Bank v. 
Whitney, 103 U. S. 99, 103. 

Another objection to the validity of this mortgage is that the prés- 
ident and secretary of the Terminal Company who executed it on be- 
half of that corporation had no authority to do so, because some of 
the provisions of the mortgage are not identical with those contained 
in the resolution of the board of directors which authorized its exécu- 
tion. But the Terminal Company delivered this mortgage to the 
Trust Company, signed by its président and secretary and sealed with 
its corporate seal. This was prima facie évidence that it was exe- 
cuted on behalf of the corporation by lawf ul authority. Union Pac. 
Ry. Co. V. Chicago, B. I. & P. By. Co., 10 U. S. App. 98, 189, 2 C. O. A. 
174, 240, and 51 Fed. 309, 327; Burrill v. Bank, 2 Metc. (Mass.) 163, 
166; Canandarqua Academy v. McKechnie, 90 N. Y. 618, 629; Wood 
V. Whelen, 93 111. 153, 162; Association v. Bustamente, 52 Cal. 192. 
The mortgage recited that it was duly authorized by a proper resolu- 
tion of the board of directors, and each of the bonds recited that it 
was secured by a mortgage or deed of trust duly made and delivered 
to the Trust Company, which was a first lien upon ail the property of 
the Terminal Company. Upon thèse représentations the Terminal 
Company sold thèse bonds and obtained their proceeds. It îs too 
late now for this corporation, or for creditora claiming under it 
through deedB or liens subséquent to the date of the record of this 
mortgage, to deny the power of its offlcers to make it. A corpora- 
tion which induces lenders or purchasers to loan it money or to buy 
its bonds by delivering a mortgage, f ormally executed, which pùrports 
to secure them, is thereby estopped f rom denying its validity on the 
ground that, in giving its oflScers authority to make it, it failed to 
comply with some law or rule of action with which it might hâve com- 
plied, but which it willfully or carelessly disregarded. Union Pac. 
By. Co. V. Chicago, B. I. & P. By. Co., 10 U. S. App. 98, 188, 191, 2 C. C. 
A. 174, 239, 241, and 51 Fed. 309, 326, 328; Zabriskie v. Railroad Co., 
23 How. 381, 397, 400, 401. 

Finally, the appellants assail the decree because it directs the sale 
of the mortgaged property as a whole, and does not reserve to the 
mortgagor and to subséquent lienors the right of rédemption from 
the sale, in accordance with the provisions of the statutes of lowa 
relative to sales of real property under exécution. McClain's Code 
lowa, §§ 4317, 4331. But this statutory right of rédemption and 
right to a sale in separate parcels does not extend to the real estate 
of a corporation which is mortgaged with its franchise to acquire, 
hold, and use property for public purposes, and whose chief value 
dépends upon its unity, and its use for and appropriation to those pur- 
poses. Hammock v. Trust Co., 105 U. S. 77, 90. The decree below 
was right, and it must be afQrmed, with costs. It is so ordered. 
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BROPRICK V. KILPATRIOK et bL 

(Circuit court, S, D. Oalifomia. July 1, 1897.) 

No. 676. 

MoRTGAGEs— Sbparate Mortgage of Impkovbmbnts. 

Under Civ. Code Cal. § 2ôé7, providing that "any Interest In reaJ property 
capable of being trausferred may be mortgaged," personal property, wlilch by 
being attached to land by the owner bas become a part of the realty, may stlU 
be mortgaged separately from the land itself ; and such mortgage, when prop- 
erly recorded, is enforceable agalast a subséquent purcliaser of the realty. 

Suit by William J. Brodrick, receiver of the First National Bank 
of San Bernardino, against D. Kilpatrick and G. F. Rotsler, to fore- 
close a mortgage. 

Curtis, Oster & Curtis, for complainant. 

J. H. Call and John T. Jones, for défendants. 

WELLBORN, District Judge. This suit is brought to foreclose 
a mortgage executed September 24, 1894, by the défendant Kilpatrick 
to the First National Bank of San Bernardino, Cal., of which bank 
the complainant is now the receiver. Défendant Kilpatrick makes 
default. Défendant Rotsler has filed an answer, in which he claims 
some of the property embraced in said mortgage, deraigning title 
thereto as follpws: On the 24th day of February, 1893, the Mentone 
Sandstone Company, a Oalifomia corporation, owned a portion of the 
property so claimed by défendant Eotsler. On that day, Harper, 
Reynolds & Co., also a Oalifomia corporation, at sherifE's sale, under 
an exécution issued on a judgment in favor of said Harper, Reynolds 
& Oo. against said Mentone Sandstone Company, bought in a part of 
said property, afterwards transferring the same to Rotsler; and an- 
other part of said property was purchased by said Rotsler directly, at 
a subséquent exécution sale, had on the 19th day of June, 1895, under 
the same judgment. The foUowing is a list of the property thus ac- 
quired by said Rotsler: One boom derrick, with ropes, blocks, and 
tools, described in the bill as located at Victor granité quarry, San 
Bernardino county; 2 boom derricks, 1,000 feet of 8-inch wrought-iron 
pipe and fiume, 1 Pelton water wheel, 1 gang stone saw and counter- 
shaft, 2 cars and rails, described in the bill as located at Mentone 
quarry, San Bernardino county; 1 boom derrick and 1 traveling der- 
rick, described in the bill as located at Brownstone spur of Southern 
Pacific Bailroad, Ventura county ; 1 wooden oil tank, 1 wrought-iron 
oil tank, and 1 20-ton stone wagon, described in the bill as located on 
lot 176 of Filmore's subdivision of the Sespe rancho, Ventura county ; 
3,800 lineal feet tramway, including rails, ties, steel cable, and 
pulleys, 2 cars, 1 power house and machinery complète, described in 
the bill as located at Razzie Dazzle quarry, Boulder Oreek and Ken- 
tuck oil claims, Ventura county ; 5 derricks, with ropes and blocks, 
1 16 horse power hoisting engine (Mowery Bros., makers), 1 black- 
smith shop and tools, 2 tente, 1 frame office, 1,000 feet of steel rails 
(20 pounds to the yard), 1 lot of plugs, feathers, drills, crowbars, 
picks, and shovels, described in the bill as located at the Sespe quar- 
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ries, Ventura county. Eotsler also claims another portion of the 
property, described in said mortgage, which did at one time belong 
to Kilpatrick, and, as the grounds of his ownersMp, contends that 
tliis last-mentioned property was located upon and attached to lot 176 
of Filmore's subdivision of the Sespe rancho, in the county of Ven- 
tura, Cal., in such a way as to be a part of the realty; that, at the 
time said property was so placed upon said lot, défendant Kilpatrick 
held the lot under a contract of purchase; that thereafter he duly 
assigned said contract to défendant Rotsler; that said Eotsler after- 
wards, on May 24, 1895, paid the balance due on said contract, and 
procured a deed to himself. The évidence clearly sustains Botsler's 
claim to the property once owned by the Mentone Sandstone Com- 
pany, and to which he asserts ownership through the exécution sales 
under the Harper, Reynolds & Co. judgment. With référence to the 
other property claimed by Rotsler, and which at one time belonged to 
Kilpatrick, I think Eotsler's claim is unfounded. If this last-men- 
tioned property did not become a part of the realty, by virtue of be- 
ing afflxed thereto, then, of course, Rotsler never acquired it through 
his ownership of lot 176 of Filmore's subdivision of the Sespe rancho. 
If, however, said property did become a part of the realty, still, when 
Kilpatrick assigned his contract for the purchase of said lot to Rots- 
ler the assignment was subject to said mortgage, of which Rotsler 
had at least constructive notice, by reason of its having been pre- 
viously recorded in said county of Ventura. Kilpatrick, of course, 
could not assign any other or greater interest in his contract for the 
purchase of said lot than that which he himself at the time had, and 
said interest, as just stated, was subject to said mortgage. This 
mortgage, conceding the property to hâve been realty, was valid. 
"Any interest in real property capable of being transferred may be 
mortgaged." Civ. Code Cal. § 2947. See, also, 15 Am. & Eng. Enc. 
Law, p. 748. I hold that the mortgage is a valid lien on ail the prop- 
erty therein described, except that above listed and mentioned as hav- 
ing once belonged to the Mentone Sandstone Company, and that the 
property so listed and mentioned is not subject to the lien of said 
mortgage, but belongs to défendant Rotsler. A decree foreclosing 
the mortgage, and sett^ng the rights of défendant Rotsler conform- 
ably to this opinion, will be entered. 



SOWLES V. NATIONAL UNION BANK OF SWANTON. 

(Circuit Court, D. Vermont. July 6, 1897.) 

1. Rkceiter— Settlembnt of Accotfnts— Counsel. Febs. 

When, at the time of the appointment of a recelver of a bank, sults are 
pending on notes belonging to the baali, with eounsel employed and neces- 
sarj', the reasonable fées of such eounsel are chargeable against the assets 
3. Same— Counseij Fbks not Allowed. 

Couasel fées wlU not be allowed a receirer for services rondered in con- 
duetlng the suit in which he was appolnted; nor for services on a hearing 
before a master in behalf of a claim which Included a charge for fées pald 
to the same eounsel; nor for services before the master on the hearing 
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npon the recelver's account, where the principal eontest was over the charges 
of sueh counsel to the receiver; nor for services in obtaining the appoint 
ment of a former receiver, who bas been superseded. 

Heard on Exceptions to Master's Report. 

H. A, Burt and Wilson & Hall, for complainant 
Edward A. Sowles and 0. G. Austen, for défendant 

WHEELEK, District Judge. This cause tas now been heard on 
exceptions to tke report of the master upon accounts of the receiver of 
the assets of the bank, who was appointed by this court. They relate 
to ciiarges of counsel and to personal services. The reasonableness 
of the latter was a fact for the master, and no good cause for disturb- 
ing his conclusions in this respect has been made apparent. Ques- 
tion has been made as to the risht of the receiver to employ counsel 
without order of court. Whether a receiver could institute new liti- 
gation, and charge the assets with the expeuse without any order, 
need not now be decided. Among the assets were notes then in suit 
for collection, with counsel employed and nece^ary. The duty of the 
receiver as such required him to take due care of this litigation, which 
could not be done without counsel. The only question about paying 
the charges of such counsel is as to their reasonableness. The master 
has disallowed some of thèse on this score, and does not appear to 
hâve 80 disallowed any too much. Term fées in this suit hâve been 
disallowed on that score, but the receiver is not a party to this suit, 
and no counsel for him could hâve any right, in any view, to charge 
tenu fées to him in it. Oounsel fées could be chargeable to him only 
for securing the assets, and not for the conduct of the cause in which 
he was appointed. 

The former président of the bank had claims upon the assets for his 
services and expenditures, including charges of counsel, to which 
there were objections. They were referred to a master, and some of 
the charges hère are for counsel interested in sustaining his own 
charges there. The success of the counsel there, for which thèse 
charges are made hère, would, wholly or in part not divisible at least, 
tend to deplete, and not to protect, the assets in the hands of the re- 
ceiver. Thèse charges, the legality of which is submitted by the 
master to the court, should be disallowed for this reason. 

Charges hâve also been made for services of counsel before this 
master at this hearing where the principal eontest was in respect to 
their charges to this receiver. They were directly interested against 
the receiver in his duty to. préserve, and not to dissipate, the assets 
that he had secured. No allowance should be made for services in 
this direction, or for charges including such services. The receiver 
should npt pay counsel to work for their own interest against his as 
receiver, nor to work both \vays. The propriety of thèse charges was 
left open by the master, and they are hère disallowed. 

A pétition has been presented for an allowance to counsel for serv- 
ices in obtaining the appointment of a former receiver in this cause, 
who was superseded. Thèse charges had nothing to do with the 
assets in the hands of this receiver, and hâve no place in the settle- 
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ment of his accounts. Exceptions overruled, report accepted and 
confirmed, and thereupon the charges for counsel before masters are 
disallowed. 



PERRY y. GODBH et al. (WILLIAMS, Intervenu). 

(Circuit Court, D. Nevada. Aprll 12, X897.) 

No. 594. 

1. Equitt — Objection to Intbrvbner's Pétition — Waiver. 

A plalntifC, by filing a replication to a pétition in intervention, and pro- 
ceeding to a hearing, walves the rlght to object to the sufHcienoy of the 
pétition, or to the absence of an order granting leave to intervene. 

2. Samk — Bill against Cobpokation— Eights op Recbivbb. 

Where a bill against a corporation seeKs to establlsh a lien on a portion 
of its property, a recelver of the corporation may properly be granted leave 
to Intervene, and eontest plalntlff's rlght to reeover; and It is no ground 
for the dismlssal of his pétition that he Introduced no évidence, but relied 
on the Insufflcleùcy of the évidence introduced by plalntiff to sustaln his blU. 

8. Same— Corporation— Admission by Depault. 

Where a défendant corporation sutters default, Its recelver, who after- 
wards Intervenes, is bound by the admission of facts alleged in the bill, 
made by the corporation by such default. 

4 Lien — Establishing ik Equitt. 

Plalntiff furnished §20,000 for the purchase of a half Interest In a mlnlng 
claim, under an agreement with one who held the option for such purchase 
that each should own a fourth interest in the claim, but that plalntiff should 
hâve the entlre income from the half interest until the $20,000 should thus 
be returned to him. Défendant corporation, with knowledge of such agree- 
ment, purchased the fourth Interest of plalntlfFs co-tenant Held, that 
plalntiff was entltled to a lien on defendant's Interest for $10,000, less 
one-half the amount he had received In profits, and that his rlght to sach 
lien was not affected by the fact that he had sold his own interest 

This is a bill in equity for an accounting and for a decree estab- 
lishing a lien upon the one-quarter interest in the Keystone Min- 
ing Ck)mpany, situate in Lincoln connty, Nev., for the amount found 
due to plalntiff upon a contract entered into by and between S. T. 
Godbe (défendant) and 0. 0. Perry (plalntiff), July 8, 1892, and an 
additional agreement, indorsed on the back thereof, in relation there- 
to, executed by said parties July 22, 1892. The material part of said 
çontradt reads as follows: 

"Whereas, the said Godbe holds a certain agreement, dated June 15, 1892, 
whereln he Is glven the right to purchase an undivided one-half (%) of the 
Keystone Mine from Jones Taylor, of Ivanpah, Oalifornla, for the sum of 
twenty thousand ($20,000) dollars, to be paid on or before September 15, 1892; 
and whereas, said Godbe desires, to sell one-half (%) of his Interest In said 
agreement; and whereas, saîd Perry desires to purchase the same: Now, there- 
fore, It Is agreed that In considération of one ($1) dollar pald to sald Godbe by 
said Perry, that If said Perry pays the f urther sum of twenty thousand ($20,000) 
dollars to said Jones Taylor as the purchase priée of said one-half (%) of sald 
Keystone Mine on or before the 15th day of August, 1892, then the sald Godbe 
wlU convey to the said Perry an undivided one-quarter (14) of the said Keystone 
Mine, free from Incumbrances, by good and sufliclent deed." 

The additional agreement reads as follows: 

"It is further mutuaJly agreed that If said Perry accepta the option hereby 
glreo, and pays for said mine as berein provided, that ail of the net profits 
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from the sales of ores from said mine that accrue to the sald one-half (%) 
Interest whlch wUl be cwned by sald Perry and Godbe shall be paid to said 
Perry untU the sum of twenty thousand ($20,000) dollars, the fuU amount ad- 
vaneed by him for said purchase, shall hâve been returned to him. ïhe net 
profits after said $20,000 shall bave been paid to be divided pro rata according 
to the respective Interests held, but net before." 

The following receipt is indorsed upon said contract: 
"Received at Fenner, Oalifornia, August 8, 1892, of 0. O. Perry, the sum of 
twenty thousand dollars (§20,000) In fuU satisfaction of and In full compliance 
with the foregoing contract. Jones Taylor." 

The contracts were recorded December 8, 1892, in the county re- 
corder's office of Lincoln county, Nev., in Bock D of Miscellaneous 
Records. The Keystone Mining Company, défendant, was incor- 
porated after the transactions between Godbe and Perry. 

It is alleged in the complaint: 

"That at the tlme sald corporation défendant took and aecepted sald deed 
from said Godbe, and at ail tlmes since Its organizatlon, sald Keystone Mining 
Company, by and through Its ofHcers and agents, had full and complète actual 
notice and knowledge of said agreement hereinbefore referred to between plaintiff 
and sald défendant Godbe, and the modlflcatioia thereto, and of ail of the terms 
and conditions of the sale of one-half of said mine by sald Taylor to sald de- 
fendant Godbe, and of the sale of one-fourth thereof by sald Godbe to this 
plalntife, and of the payment of said $20,000 to sald Taylor by thls plaintiff." 

It is further alleged: 

"That at ail tlmes since the conveyance of the one-half interest In sald mine 
to the défendant Godbe by said Jones Taylor sald défendant Godbe and sald 
défendant Keystone Mining Company, as hls successor In interest, hâve been 
in the full possession of sald one-fourth interest in said mine conveyed by 
sald défendant Godbe to défendant Keystone Mining Company, working the 
same, and extractlng therefrom valuable ores of gold and sllver, and recelvlng 
fhe net profits from sald ores." 

There are other allégations as to the amount of ore, and its value, 
taken eut of said claim, the net profit thereof, the admission of the 
receipt by plaintiff of the sum of $3,267.42, and the averment that 
there is now due plaintifE on the contract the sum of $6,732.58, which 
défendants refuse to pay. S. T. Godbe and the Keystone Mining 
Company made default; but T. C. Williams, as receiver of the prop- 
erty of the Keystone Mining Company, by leave of the court, flled a 
complaint in intervention in the nature of a bill of interpleader, 
traversing the allégations of plaintiff's complaint, and setting up va- 
rious défenses. The testimony was taken before a spécial examiner. 
The défendants and the intervener failed to introduce any testimony. 
The case was presented on the final hearing upon the pleadings and 
the testimony taken by the plaintiff. 

Trenmor Coffln, for plaintiff. 

H. C. Dillon and Torreyson & Summerfield, for intervener. 

HAWLEY, District Judge (orally, after stating the facts as above). 
Is the évidence in this case sufflcient to justify a decree in favor of 
the plaintiff? 

1. Has the intervener any such standing in this court as to en- 
title him to be heard? Upon the hearing the plaintiff moved the 
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court (1) to dismiss the complaint in intervention upon the ground 
that the intervener introduced no eyidence in support of his alléga- 
tions; (2) that no sufficient facts were stated in the pétition enti- 
tling him to intervene, This motion is denied upon the ground that 
plaintiiï, having flled a replication to the complaint in intervention, 
has waived the objections to its suiHciency. If any of the original 
parties to the suit desired to contest the petitioner'a right to inter- 
vene, it was their duty to make their objections when the pétition 
for intervention was flled. Leave to intervene, when granted, should 
be by order; but, if the suit is proceeded with without objection, the 
entry of the order will be waived. Myers v. Fenn, 5 Wall. 205; 
French v. Gapen, 105 U. S. 509, 525. As the receiver of the prop- 
erty of the Keystone Mining Company, upon an interest in which 
plaintiff seeks to obtain a lien, the intervener had the right by leave 
of the court to file a bill of complaint pro interesse suo in the nature 
of a bill of interpleader. The intervention may contain a statement 
of the petitioner's view of the case, and pray, in addition to inter- 
vention, for the final relief which he desires. French v. Gapen, su- 
pra. Being entitled to appear, he has the right to rely upon the in- 
sufficiency of the évidence to sustain a decree in plaintifl's favor. 
The fact, therefore, that no testimony was taken by the intervener 
in support of his affirmative averments, does not authorize the dis- 
missal of his complaint. Graves v. Hall, 27 Tex. 148, 154. 

2. The articles of incorporation of the Keystone Mining Company 
déclare that "the name and style of this corporation shall be and is 
'The Keystone Mining Company' of Nevada." The intervener con- 
tends that the words "of Nevada" are an essential part of the name 
of the corporation. The real corporation is before the court, repre- 
sented by the receiver, and is designated in the évidence as the "Key- 
stone Mining Company." The words "of Nevada" in the articles of 
incorporation would seem to be only the description of the place 
where the corporation is engaged in conducting its business of min- 
ing. In any event, the objection is technical, and the intervener is 
not in a position to raise this question. 

3. Did the subséquent purchasers of the mine hâve knowledge of 
the con tract made between Godbe and the plaintiff? The Keystone 
Mining Company, having made default, admits the allégations of 
the complaint that it had notice of the terms and conditions of the 
contract. The receiver is the superintendent of the corporation. It 
is not claimed that the default of the corporation is collusive or fraud- 
ulent, or that the receiver has any interest in or lien upon the prop- 
erty of the corporation. He is therefore not in a position to assert 
that he Avas entitled to any notice of the contract. He is bound by 
the admissions of the corporation as to its knowledge of the contrect. 
Moreover, the record shows that plaintiff, a few days after the com- 
mencement of the suit, flled a lis pendens in the recorder's office of 
Lincoln county, setting up the équitable interest claimed by plaintiff, 

4. It is next urged that plaintiff is not entitled to the relief prayed 
for in his complaint on the half interest in the mine formerly owned 
by Godbe and the plaintiff, because the testimony shows that plain- 
tiff sOld his one-fourth interest in the mine to one Blake on February 
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25, 1893, and received therefor the sum of $20,000, which would cover 
"the full amount advanced by him for said purchase f rom Jones Tay- 
lor," and his lien upon the property vcould be satisfied when said 
amount "shall hâve been returned to him." But the fact is that 
plaintiiï is not asking for any relief against the one-fourth interest in 
the mine which he conveyed to Blake prior to the formation of the 
corporation. The $20,000 which he received from Blake was for Ms 
one-fourth interest in the Keystone and his one-fourth interest in the 
Whatnot mines. The testimony is silent as to what was paid for 
the interest in the Keystone and what was paid for his interest in 
the Whatnot. There is nothing in the testimony which disproves 
any of the allégations of plaintifE's complaint as to the amount due 
plaintiff upon the contract in so far as it relates to the one-fourth 
interest of Godbe. 

5. The only guaranty of title given by Perry to Blake was in re- 
lation to his one-fourth interest in the Keystone Mine. Perry did not 
convey to Blake his claim upon the one-fourth interest held by God- 
be, nor did he guaranty that that interest was free and clear from 
any incumbrance or lien. Perry says, "I only conveyed him my in- 
terest, which had nothing to do with Godbe's interest at ail." But 
ail controversy upon this question is set at rest by the bond executed 
by plaintiff and Godbe, which was introduced by the intervener upon 
the cross-examination of plaintiff, which recites the facts that where- 
as, Blake has purchased from Ferry "an undivided one-fourth in- 
terest in and to the Keystone Iode mining claim and an undivided 
one-fourth interest in and to the Whatnot Iode mining claim, there- 
to adjoining; • • • and whereas, the said Isaac E. Blake has 
accepted a deed made of said property without any opportunity to 
examine the title thereof, and relying solely upon the représenta- 
tions of the said Charles O. Perry and Samuel T. Godbe that the said 
Charles O. Perry was the owner of a clear and unincumbered title 
to one-fourth (J) interest in said property, free and clear from ail 
judgments, liens, incumbrances, and charges whatever, including 
liens of miners and mining partners: Now, therefore," etc. Upon 
the pleadings and proofs, the plaintiff is entitled to the relief prayed 
for. 
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(Circuit Court of Appeals, Eiglith Circuit. August 2, 1897.) 

No, 818. 

Payiient— Evidence— Patmbnt ok Puechasb. 

The senior member of a banking flrm was tlie vice président and active 
offieer of a waterwcAs company, between which and the banli there was a 
running account. The bank, which was in the habit of advancing money for 
the company and paying its drafts, took ùp the maturlng coupons from bonds 
of the company; punching the coupons as paid, and charglng the amount, 
together with a commission for making the payment, to the company. The 
resuit belng a large débit balance against the company on its books, the bank 
took the unsecured notes of the company for the amount. Hdd, that such 
transaction was a payment, and not a purchase of the coupons by the bank. 
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Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

TMs is an appeal by the United Waterworks Company, Limited, 
from an order conflrming tàe report of a master whicli rejected cer- 
tain coupons presented by the appellant for allowance under a decree 
of foreclosure upon the Omaha waterworks. 

Jolin L. Webster, for appellant. 
James M. Woolworth, for appellee. 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

SANBOEiN, Circuit Judge. Under a decree for the foreclosure of a 
mortgage upon the Omaha waterworks, this case was referred to a 
master, with directions to hear any party presenting any bonds or 
coupons described in the mortgage, in support of his own right, and 
against the right of any other party to share in the proceeds of the 
foreclosure sale, and to ascertain and report to the court the amount 
due to each of the holders of any of the bonds or coupons. The Unit- 
ed Waterworks Company, Limited, a corporation, and the appellant 
hère, presented to the master 3,556 coupons, which fell due on July 1, 
1891, and which aggregated |96,850, and the master disallowed them. 
Exceptions were filed to his report, but the court overruled them and 
confirmed the report. This appeal challenges that order of confirma- 
tion. There ie but one issue in this case, and that présents a question 
of fact. The appellant purchased thèse coupons, after they were due, 
and after they had been punched as paid, from the firm of C. H. Yen- 
ner & Co., who took them between July 1 and December 31, 1891. 
The question is whether Venner & Co. purchased or paid them. If 
they purchased them, the master and the court below should hâve 
allowed the claim of the appellant; but, if they paid them, that claim 
was properly rejected. The American Waterworks Company of New 
Jersey, a corporation, was the owner, subject to the mortgage, and 
was in possession, of the Omaha waterworks in 1891. C. H. Venner 
maa the vice président and active ofScer of that corporation, and he 
was the senior member of the flrm of C. H. Venner & Co., who were 
bankers in active business in New York City. W. H. Hall was the 
controller of the American Waterworks Company, and the active 
manager of its works, at Omaha. There was a running account be- 
tween this corporation and Venner & Co., and the latter were in the 
habit of âdvancing money for and of paying drafts of the corporation. 
From statements of this account which Venner & Co. rendered to the 
corporation, it appears that the following balances were due from the 
corporation to the firm at their respective dates: 

On May 19, 1891 $23,034 37 

On May 29, 1891.. S3,T01 17 

On June 80, 1891.. 19,982 28 

On July SI, 1891 72,353 62 

On June 3, 1891, Venner & Co. wrote Hall, as controller of the 
waterworks Company at Omaha: 

"We note yôur draf t of $6,000 drawn yesterday. We were hoping there would 
BOt be any further drafts at présent, so that we might haVe a chance to prépare 
82 F.-IO 
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for thç: Julylnterest. ,Yon want to be as .spstnina of txmâs as possible, so as to 
remit ùs ail you can; and we also want you to arrange tke hydrant rentals as you 
dld last December, if you can. Our July payments will be very heavy this year." 

The aggregate amount of ail the outstanding coupons which fell due 
July 1, 1891, was $98,000. On that day Venner & Oo. charged tliis 
amount and one-fourth of 1 per cent, commission thereon to the 
American Waterworks Company of New Jersey on account of "coupon 
interest"; and a portion of this charge became a part of the balance of 
172,353.62, which, according to the statement they rendered on July 
31, 1891, was then due to them from the corporation. As the cou- 
pons were presented, Venner & Co. took them up, punched them as 
paid, and paid their face value for them. Between June 30 and July 
12, 1891, the American Waterworks Company remitted to C, H. Ven- 
ner & Oo. 150,000; and on July 18, 1891, the total amount due Venner 
& Co., after crediting them with the pavment of ail the coupons due 
July 1, 1891, was $72,353.62. On that day 0. H. Venner & Co. wrote 
Hall, as controller of the corporation: 

"The American Waterworks Company (New Jersey) Omaba account bas drawn 
upon us, Including balance of coupon interest, for approxlmately $80,000. At the 
last meeting of the directors the président and controller were authorized to issue 
notes for the requirements at Omaha. We inclose flfteen notes, of $5,000 eacb, 
which please sign and retum to us." 

Thèse notes were payable to the order of 0. H. Venner & Co., and 
were signed and delivered to them. On August 6, 1891, the balance 
due from the American Waterworks Company to Venner & Co., ac- 
cording to the latter's account rendered, was $73,579.62. On that 
day C. H, Venner wrote Hall, as controller: 
"The Company to-day bas crédit for $75,000, 15 notes of $5,000 eacb." 

On August 8th Venner & Co. charged the corporation with |428.44, 
interest on its account to August Ist, and on August llth they credit- 
ed it on their account with "15 notes, $5,000 each, to O. H. Venner & 
Co., dated August 6, 1891, $75,000." 

The burden of proof was upon the appellant to establish by a fair 
prépondérance of évidence the fact that Venner & Co. did not pay, 
but purchased, thèse coupons. It produced the testimony of O. H. 
Venner, and that of the employés of Venner & Co., to the effect that 
they purchased, and did not pay, thèse coupons; that they posted a 
notice in the bank that they were not paying, but were purchasing 
them ; that they notifled those who presented them that they were not 
paying, but purchasing, the coupons; and that they punched them as 
paid through an error. It also produced the testimony of O. H, 
Venner that his flrm did not intend, by'the présentation of their ac- 
counts, to treat the coupons as paid ; that they made no agreement to, 
and did not, accept the promissory notes as payment of the account or 
of the coupons; and that they intended to, and did, hold them as an 
original claim against the corporation. This record shows that the 
coupons due on July 1, 1891, were not the only ones secured by this 
mortgage which Venner & Co. took up. They paid some that were 
due prier to that date. They purchased some that were due on Janu- 
ary 1, 1893, on January 1, 1894, and on July 1, 1894. The witnesses 
for the appellant may hâve been mistaken in their date, and it may be 
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that the notice to which they testified was posted, and the conversa- 
tions relative to the purchaSe of coupons wMcli they related were had, 
at some other time than in the summer of 1891; but it is incredible, 
in View of the facts which we hâve recited, in vieve of the letters 
which Venner & Co. wrote, and the records which they made, that 
they could hâve purchased the coupons hère in issue. If they purchased 
thèse coupons, it is incredible that they would hâve charged the 
American Waterworks Company with the fuU amount of them, and 
with a commission for paying them, as they did, when they had 
not paid them, and did not intend to do so, and when they had not 
eai-ned this commission, and never intended to earn it. If they bought 
thèse coupons, it is beyond belief that they would hâve written to the 
controller of the corporation on July 18, 1891, — when the entire bal- 
ance due to them on account, af ter crediting them with paying the full 
amount of thèse coupons and their commission, was only |73,579.62, 
and when, if they had not paid them, the true balance of the account 
was 124,420.38 against them, — that the corporation had drawn upon 
them, including balance of "coupon interest," for approximately $80,- 
000; and it is incredible, if they purchased thèse coupons, which, in 
that event, constituted a secured claim against the corporation for 
$96,850, which drew interest under the law, that they would hâve ac- 
cepted unsecured promissory notes of a corporation, which was in de- 
fault, for only $75,000, as the balance for which the corporation was 
indebted to them. Every letter written, every entry made, and every 
account rendered at the time of this transaction is inconsistent with 
the theory of a purchase. If this transaction was a purchase, the 
punched coupons, the letters, and the accounts rendered constitute a 
comedy of errors too marvelous for our credulity. They urge us with 
compelling force to the opposite conclusion, — ^to the flnding that this 
was a sale. The punching of the coupons as paid ; the charge of the 
amount of their face value to the American Waterworks Company 
on July 1, 1891; the charge of the commission for paying them on 
that day; the letter of July 18th, that the corporation had drawn foiî 
approximately $80,000, including the coupon interest, when that was 
within $8,000 of the balance against the corporation after charging 
up the coupons as paid; the charge of interest on the account in Au- 
gust, and the acceptance and crédit of the notes for $75,000, — together 
forge a chain of circumstantial évidence about this transaction which 
has not been overcome to our satisfaction by the explanations of Ven- 
ner and his employés, or by the testimony of the other witnesses 
which the appellant has produced. The order confirming the report 
of the master must be afarmed. with costs. It is so ordered. 
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LINCOLN SAV. BANK & SAFH-DEPOSIT CO. v. AI/LBN et aL 

(Circuit Court of Appeala, Eighth Circuit. August 2, 1897.) 

No. 769. 

1. ApPEAL— ReviEW— ASSIGNMENTS OP ErROK. 

Asslgnments of error relating to thé admission of évidence will not be con- 
sidered where tliey do not quote tlie f ull substance of tlie évidence admitted, 
and ttie brlef of plalntifiC in error does not point ont the pages of the record 
containing sucli évidence and ûie exceptions to its admission. 

2. Same — Insufficienct op Printed Record. 

Wliere the parts of Oie record designated by the plaintiff ta error as nec- 
essary to a considération of the errors assigned and printed by the clerli, 
under mie 23 of the court (21 0. G. A. xcviii., 78 Fed. xcviii.), do not contain 
ail of the évidence, nor a bill of exceptions, the court of appeals cannot re- 
view rulings of the trial court on motions or requests to charge, challenging 
the suflaciency of the évidence, nor errors assigned on the charge of the court. 

8, ASSIGNMENT OV BRRORS— BlliL OP EXCEPTIONS. 

A statement by coimsel, In their assignment of errors, of occurrences and 
rullngs at a trial, Is Insufiîclent to warrant a reversai of a judgment. ïhe 
évidence, rulings, and instructions upon which reliance is placed for a re- 
versai must be embodled ta a bill of exceptions before a fédéral appellate 
court can consider them. 

4. Coktract — Agrebment to Accbpt Notes ih Patment — ConsIdebation. 

An agreement by a créditer, holding notes as collatéral, to accept in pay- 
ment of the debt a specifled sum of money and certain of the collatéral notes, 
and to surrendèr the remainlng collatéral, Is valid and enforceable, though 
the face value of the notes agreed to be talîen, together wlith the cash pay- 
ment, does not equal the debt 
6. Same— DivisiBiLiTY— Agrebment to Surrbndbb Collatéral. 

An agreement by a créditer, holding collatéral eecurity, to accept a certain 
paymenit in fùll satisfaction, and to surrendèr the collatéral, is divisible, and, 
though the agreement for composition may be void, that to surrendèr the 
collatéral may be enforced on performance by the debtor. 
6. Conversion — Kbeusal to Surbendbh Pledge — Tbanbeeb oi" Titlb bt 
Pledqor. 

A debtor, having a right to the retum of collatéral notes held by Ms cred- 
Itor, after demand and refusai, may, at tiis option, maintain replevin for 
them, or sue for their conversion; and, before he has exercised such option, 
he may transf er tltle to another, who after demand has the same option. 

In Error to the Circuit Court of tSe United States for the District 
of Nebraska. 

W. A. Selleck (É. 0. Abbott, A. W. Lane, L. C. Burr, and Addisoi 

5. Tibbets, on the brief), for plaintifl in error. 
Walter J. Lamb, for défendants in error. 

Before CAXiDWELL, SAJSTBOBN, and THAYEE, Circuit Judges. 

SAOT30EN, Circuit Judge. The record in this case is insuflficient 
to warrant a reversai of the judgment below on account of any of the 
alleged errors assigned. This was an action for the conversion of 
certain promissory notes, in which the défendants in error alleged that 
they had a spécial property. The défense was that the plaintiflE in 
error was the owner of thèse notes at the time of the alleged conver- 
sion, and that the défendants in error had no title or interest in them. 
There was a verdict and a judgment for the défendants in error. 
Thirty-six errors were assigned, but counsel for the plaintifE in error 
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have selected twenty, upon wMch they say they rely. We shall con- 
sider thèse only. 

The first flve of thèse alleged errors are not presented in the brief of 
the plaintifE in error in the manner prescribed by Ruie 24 of this 
court. 21 C. G. A. xcix., 78 Fed. xcix. They relate to the admission 
of évidence, and they do not quote the full substance of the évidence 
admitted. Nor does the brief contain any référence to the pages of 
the record where any of this évidence, or any exception to its admis- 
sion, is to be found. Since counsel for the plaintiiï in error did not 
consider their claims relative to thèse alleged errors of sufScient im- 
portance to warrant them in pointing them out in the record, we will 
not search for them. City of Lincoln v. Sun Vapor Street-Light Oo., 
19 U. S. App. 431, 8 0. O. A. 253, 59 Fed. 756. 

Two of the errors alleged are: (1) That the court overruled the 
motion of the plaintifE in error, at the close of the testimony of the de- 
fendants in error, to dismiss the case because the défendants in error 
had failed to show that they were the owners of the notes; and (2) 
that the court refused to instruct the jury, at the close of ail the évi- 
dence, that the défendants in error could not recover in the action 
because there was no évidence in the record that they were the own- 
ers of the notes. Eule 33 of this court provides : 

"The plaintlffl in error or appellant may, wlthto twenty days after the allowance 
of any writ of error or appeal, serve on the adverse party a copy of a statement o£ 
the parts of the record which he thinks necessary for the consldei'art:lon of the errors 
assigned, and file the same, with proof of sarvice thereof, with the clerk of this 
Court; the adverse party, within twenty days thereafter, may desîgnate In wrlting 
and file with the clerk addltional parts of the record which he tliinks material, 
and, If he ehall not do so, he shall be held to have consented to a hearing on the 
parts deslgnated by the plaintiff in error or appellant If the parts of the record 
shall be so designated by one or both of the parties, the clerk shall print thoea 
parts only; and the court will consider nothing but those parts of the record in 
determining the questions raised by the errors assigned." 21 C. C. A. xevlil., 78 
Fed. xcvili. 

The plaintiff in error designated the parts of the record which it 
thought necessary for the considération of the errors assigned in this 
case, and they were printed by the clerk under this rule. This court 
will consider nothing but those parts of the record in determining this 
case. This printed record does not contain ail the évidence that was 
presented to the court below, nor does it contain any bill of excep- 
tions whatever, if there ever was one. It contains nothing relating 
to the proceedings at the trial but fragmentary excerpts from the 
testimony of some witnesses and a few exhibits. After a trial court 
has submitted a case to the jury, the burden of proof to show that 
there was no évidence to warrant that course is on him who asserts it. 
If he would maintain his claim, he must présent ail the évidence to 
the appellate court, in order that that court may see for itself what 
the évidence was. If he fails to do so, he cannot prevail upon that 
issue. Railway Co. v. Washington, 4 U. S. App. 121, 127, 131, 1 
C. O. A. 286, 289, 292, 49 Fed. 347, 350, 353; Railway Co. v. Harris, 
27 U. S. App. 450, 457, 12 C. C. A. 598, 603, 63 Fed. 800, 803; U. S. v. 
Patrick, 36 XJ. S. App. 645, 20 C. C. A. 11, 18, 73 Fed. 800, 806. 

Twelve of the remaining errors are that certain paragraphs of the 
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charge of the court, which appear to hâve been wrested from theîr 
connection, and quoted in the assignment of errors, and which relate 
almost entirely to the effect of the évidence which had been produced 
in the case, are erroneoug. But the évidence which was bef ore the 
trial court has not been presented to us, and the presumption is that 
there was évidence which warranted the charge. There is no bill of 
exceptions and no copy of the charge of the court in the printed 
record. There is nothing in it to show that the paragraphs quoted in 
the assignment of errors were ever given to the jury by the court, or 
that any exception was ever taken to any of them by the plaintif? in 
error. The only information we hâve upon this subject is contained 
in the statement which précèdes each paragraph in the assignment of 
errors, and is in thèse words : "The court erred in giving the f ollow- 
ing instruction, to the giving of which the défendant duly excepted at 
the time." But the assertion of the defeated party in his assignment 
of errors, either that the court erred, or that it gave any instruction, 
or that the plaintiff in error excepted to that instruction, is insuiB- 
cient, without more, to warrant an appellate court in reversing a judg- 
ment. The facts that portions of the charge challenged were given, 
and that exceptions were taken to them, must be established by a bill 
of exceptions, settled and signed in accordance with the act of the con- 
gress of the United States, before a fédéral court can flnd the errors 
and reverse the judgment. Eev. St. § 953; Glune v. U. S., 159 U. S. 
590, 16 Sup. et. 125; Blake v. U. S., 18 0. C. A. 117, 71 Fed. 286; 
Mussina v. Oavazos, 6 Wall. 355, 363; Origet v. U. S., 125 U. S. 240, 8 
Sup. et. 846. We cannot reverse this judgment on the ground that 
thèse alleged errors in the charge of the court exist (1) because there 
may hâve been évidence which warranted them, and ail the évidence 
is not presented to us, so that we can see that it was insuflficient ; (2) 
because it does not appear from the record that any of the challenged 
paragraphs were given to the jury by the court; and (3) because it 
does not appear that any exception waa taken to any of them if they 
were given. 

The remaining error assigned is that the court refused to give an in- 
struction which was requested by the défendant. But that instruc- 
tion relates to the efEect of the évidence in the case, and, in the ab- 
sence of any proof by a bill of exceptions that ail the évidence is be- 
fore us, and that the plaintiff in error excepted to that refusai, there 
is nothing hère for our considération. The judgment below must ac- 
cordîngly be afflrmed. 

While the judgment below must be aflarmed for the reasons we 
hâve stated, we may add that we hâve carefully read and re-read the 
briefs of counsel in this case, and we are satisfled that we should not 
reach a différent resuit if we should assume that the circuit court in- 
structed and refused to instruct the jury as the counsel for the plain- 
tiff in error allège. The facts of the case, which are admitted by coun- 
sel for both parties (and we could consider no others, in any event, 
in the absence of a certiflcate that ail the évidence is before us), were 
thèse: F. W. Sears owed the plaintiff in error about $2,700, and he 
had pledged the promissory notes for the conversion of which this 
action was brought and two notes of one Shovelin, upon which there 
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was from $320 to |500 due, to secure his debt The plaintifE in error 
was notified that friends of Sears in Wisconsin, the défendants in 
error, would loan him money to pay a part of this debt, in considéra- 
tion that the notes on which tliis action is based should be released by 
it, and transferred to them as collatéral security for their loan. The 
bank urged Sears to obtain this loan on thèse tenus, and agreed that, 
if he would get |1,500 from thèse friends, and pay it to the bank, and 
if he would give it in addition the two Shovelin notes, it would release 
its claim upon the collaterals in suit, and would aocept the $1,500 and 
the Shovelin notes as full paynient of his debt. He obtained the loan 
of the défendants in error, paid the |1,500 to the bank, and assigned to 
it the Shovelin notes, and thereupon the bank refuséd to release the 
collaterals, upon tbe security of which Sears had borrowed the money 
of the défendants in error, and declined to satisfy tie debt of Sears. 
The mon^ was paid, and the two Shovelin notes were transferred to 
the bank on February 20, 1895, and on the same day Sears demanded 
the other collatéral notes, and the bank refused to deliver them until 
tbe balance of his debt was paid. On the next day the défendants 
in error demanded them, and, upon the bank's refusai to deliver them, 
tbey brought this action for thdr conversion. The bank took the 
position tbat its contract was a mère agreement that a partial pay- 
ment should be a payment in full, and insisted that it could hold ail 
its collaterals, and collect the balance of Sears' debt, notvrithstanding 
its agreement to surrender the other collaterals. If, as counsel assert, 
the court below charged the jury that this was a mistake on the part 
of the bank, and said: "Now, you see the bank got there something 
that they did not originally contract to get, that is no part of the 
original contract; they were simply to hâve the amount of the money 
due in money; jnstead of that, now by this new contract they got 
$1,500, and got thèse notes," — it did no more than to announce a rule 
of law that has been unquestioned since the foundation of the republic. 
While an agreement between a créditer and his debtor to accept the 
payment of less than the full amount due him in satisfaction of an 
ascertained debt is not legally binding upon the créditer, because it 
is without considération (Pinnel's Case, 5 Coke, 117; Cumber v. Wane, 
1 Strange, 426; Foakes v. Béer, 9 App. Cas. 605), yet a contract to 
accept the note of a third person for a greater or less amount than the 
face of the debt, or to acoept any considération other than eurrent 
funds in satisfaction of the debt, constitutes a valid and enforceable 
contract (Jafifray v. Davis [N. Y. App.] 26 N. E. 351, 352; Le Page v. 
McOrea, 1 Wend. 164; Goddard v. O'Brien, 9 Q. B. Div. 37, 21 Am. 
Law Reg. [N. S.] 637, and notes; Boyd v. Hitchcock, 20 Johns. 76; Bull 
v. Bull, 43 Conn. 455; Fisher v. May, 2 Bibb, 448; Reed v. Bartlett, 19 
Pick. 273; Bank v. Geary, 5 Pet. 99, 114; Brooks v. White, 2 Metc. 
[Mass.] 283; Jones v. Perkins, 29 Miss. 139, 141; Hall v. Smith, 15 
lowa, 584; Babcock v. Hawkins, 23 Vt. 561). 

If the circuit court refused to instruct the jury that the agreement 
between Sears and the bank, as shown by the évidence, with référ- 
ence to the Shovelin notes, amounted in law to a contract that thèse 
notes should be taken as cash at their face value, which was $320, 
and that in that way the agreement of the bank in fact was to accept 
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$1,820 for a debt of $2,700, we cannot say that its refusai iir&à error, 
because there is no certificate in the case that ail the évidence, or that 
ail the évidence relative to the contract about the Shovelin notes, ia 
before us, and we cannot know what the contract, as shown by that 
évidence, was. The presumption is, however, in the absence of counter- 
vailing proof, that the évidence was such that the court's refusai was 
right. U. S. V. Patrick, 36 U. S. App. 645, 20 C. 0. A. 11, 18, 73 Fed. 
800, 806. If, as counsel for plaintiff in error allège, the court charged 
the jury that, whatever the effect of the contract between Sears and 
the bank was upon his debt, the plaintiff in error did agrée to suiTen- 
der the collaterals on which this action was founded for the |1,500 
and the two Shovelin notes, that it received the considération for this 
contract, and was bound by it, and that its effect was the real ques- 
tion in the case, it made no mistake. There is no rule of law or of 
morals which forbids a debtor to make a contract with his creditor for 
the release of collaterals which he has pledged to secure his debt, and 
no reason occura to us why a creditor who has received the fuU con- 
sidération for such a contract should be released from his obligation 
to perform it. The pledge of collaterals is a contract that the credit- 
or may hold them as security for the debt, and, if the debtor fails to 
pay it, that then the creditor may sell them, and apply the proceeds, 
less the expenses of the sale, to the payment of the debt, and return 
the surplus, if any, to the debtor. An agreement between the credit- 
or and his debtor that the former will surrender one or more of the 
collatéral notes pledged to secure the debt in considération of a prés- 
ent payment thereon constitutes a valid contract. Such an agree- 
ment is Qot without considération, even though the principal debt is 
due, and it is the duty of the debtor to pay it. There ia a sufiScient 
considération to support the contract in the fact that it relieves the 
creditor of the expense and trouble of a sale of the collaterals under 
the pledge, and couverts them at once into money applicable to the 
payment of th^e debt Nor can a creditor successfuUy repudiate such a 
contract, after he has received the considération for it, on the ground 
that he also agreed, for the same considération, and is morally, but 
not legally, bound, to satisfy the principal debt. It is no défense to a 
légal obligation that the obligor répudiâtes his moral obligations 
whenever they lack the binding force of légal contracts. The bank 
received the entire considération for its two covenants, — the covenant 
tô surrender the collaterals and the covenant to satisf^ the principal 
debt. There was nothing immoral or illégal in either of thèse prom- 
ises, or in the considération which it received for them. If the for- 
mer was valid, and the latter was void, so that it could not be enfor- 
ced, that was the loss of Sears and the défendants in error. The bank 
could lose nothing from it Its only effect on the plaintiff in error 
was to enable it to obtain the $1,500 and the Shovelin notes for a 
less price than it promisted to pay for them. Nor was the contract 
indivisible. The valid covenant was separable from the void one, and 
could be fully and conveniently enforced without it It is the settled 
and the just rule of the law that the valid covenants of a divisible 
contract which contains both valid and vôid stipulations may be en- 
forced, if the considération is tainted with no immorality or ilïegality. 
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NaTÎgation Co. v. Winsor, 20 Wall. 64, 70; Illinois Trust & Sav, Bank 
V. Arkansas City, 40 U. S. App. 257, 22 O. 0. A. 171, 180, 76 Fed. 271, 
280; Western Union Tel. Co. v. Burlington & S. W. Ry. Ce, 11 FecL 
1, 4, and cases cited in the note at page 12. If Sears demanded thèse 
collaterals after he had paid the $1,500 and transferred the Shovelin 
notes to the bank, and the latter refused to deliver them, Sears had 
the option to recover the collatéral notes by an action of replevin, 
or to sue the bank for their conversion. If, before he exercised his 
option and sued for the conversion, he transferred his title to the de- 
fendants in error, they immediately became vested with his right to 
the possession of the notes, and if on the next day they demanded 
them, and the bank refused to surrender them, they then had the op- 
tion to replevy them, or to sue for their conversion, as they hâve done 
in this case. The demand made by Sears was no bar to the main- 
tenance of this action by the défendants in error. 

If the court charged the jury, as counsel for the bank allège, that 
the question whether or not the défendants in error were entitled to 
the collatéral notes in suit as between them and Sears was an issue 
for the jury to détermine under the évidence, and that, if the défend- 
ants in error were entitled to them, it became the duty of the bank to 
deliver them over after it received the agreed considération for their 
surrender, the presumption is that the évidence before the court be- 
low warranted this charge, and we cannot review it, in the absence of 
a certiflcate that ail the évidence upon thèse questions is before us. 
And, flnally, if the circuit court told the jury that the verdict in this 
case would not affect the liability of Sears to the banlï, because he 
was not a party to this action, it told them the truth. The judgment 
must be affirmed, with costs, and it is so ordered. 



SCHOOLFIELD et al. v. RHODES et al. 

(Circuit Court of Appeals, Elghth Circuit August 2, 1897.) 

No. 813. 

1. Ejbctment— Equitable Défense. 

In the fédéral courts the distinction, between actions at law and sults in 
equity is not affected by state statutes, under the act of conformity (Rev. St. 
§ 914) ; and an équitable title cannot be pleaded and proved, against a seasona- 
ble objection, to defeat an action of ejectment. 

t. Same— Legaij Right op Possession undek Equitable Title. 

Where a partner, wlio, by tlie artides of agreement, was vested with sole 
power to make and sign contracta for the finn, made a contract for the sale 
of land o^NTied by the flrm, which provided that the purchaser should hâve 
possession so long as he complied with the contract, and the purchaser took 
and held possession, and bas fuUy complied with the contract, his right of pos- 
session is a légal right, and Is available as a défense to an action of ejectment, 
though his title is équitable. 

8. Api'bal and Erkob— Objection Madb First on Appbal. 

In an action at law, ■'«hère the court has jurisdietion of the parties and sub- 
ject-matter, an objection that the défense set up was purely équitable cornes 
too late if made for the flrst time on appeal. 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 
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This was an action at law, in the nature of ejectment, by W. W. 
Schoolfield and Henry G. Miller, as surviving partners of Schoolfleld, 
Hanauer & Oo., against Jolin F. Rhodes and others. The case was 
tried to the court without a jury, and judgment was given for de- 
fendants. PlaintifEs bave brougbt the case to this court by writ of 
error. 

John J. Hornor and E. C. Hornor, for plaintiffs in errer. 
R G. Brown, for défendants in error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This was an action in the nature of 
ejectment brought by the plaintiffs in error to recover possession of 
a tract of land in the state of Arkansas from the défendants in error. 
The case was tried by the court without a jury, and it found the facts 
that are material hère to be thèse: In 1887 Emilius Buck and N. E. 
Campbell were merchants and partners, using the flrm name of Buck 
& Trexler, under a written agreement between them which provided 
"that the said Emilius Buck shall continue in the exclusive manage- 
ment of the flrm's business; * * * he, the said Emilius Buck, to 
hâve the exclusive right and power to make and authorize contracts, 
purchases, debts, and sign the firm's name, or authorize same, to 
drafts, notes, or other instruments of liabilities, or in liquidation." 
On March 1, 1887, Buck obtained a deed of the land in dispute from 
its owners in payment of a debt which was due to his flrm. That 
deed recited that the grantors, in considération of ?2,300 to them in 
hand paid by Emilius Buck and Nancy E. Campbell, merchants and 
partners under the flrm name of Buck & Trexler, conveyed the land 
to Buck & Trexler, their hoirs and assigns, in warranty forever. 
Ail the parties to this action daim under this deed. The title which 
the plaintiiîs pleaded and proved consisted of a deed which was 
made on October 12, 1892, by C. L. Campbell, as administrator of 
the estate of N. Ë. Campbell, who had died on March 23, 1888. of an 
undivided half of the premises in question, and a deed to them made 
by Abner Gaines, as United States marshal, on Pebruary 7, 1895, un- 
der a judgment against Buck, which was rendered on January 31, 
1895, of ail the interest of Emilius Buck in the premises. The rights 
of the défendants arose in this way: On February 21, 1888, Buck 
& Trexler, through Buck, as their sole manager, sold the land in 
question to Andy White, and put him in possession of it, in considér- 
ation of |2,500, — 1100 in cash, and White's ûve promissory notes for 
the balance. They gave him a written contract that upon the pay- 
ment of that one of his notes which fell due November 1, 1888, they 
would convey the land to him; and Buck signed this contract with 
the name of Buck & Trexler, and duly acknowledged it before the 
proper officer authorized to take the acknowledgment of deeds. On 
November 1, 1888, White paid his note, and Buck made a deed of 
the land to him, which was signed and acknowledged in tlie same 
way as the contract was. White's notes were ail paid as they fell 
due, and the proceeds of ail of them were received and used as a part 
of the property of Buck & Trexler. The title and rights of White 
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passed by the delivery of possession and by mesne conveyances to one 
of the défendants, and the others were bis tenants. White and bis 
immédiate and remote grantees hâve been in possession of the land 
under his agreement and deed ever since Pebruary, ISBR Upon this 
State of facts the court below held that, under the agreement between 
Buck & Trexler and himself, White and his grantees acquired an 
équitable title to the land, whieh, coupled with the possession, was 
a good défense in ejectment, and that they had been in possession 
more than seven years, so that the statute of limitations of the state 
of Arkansas had run in their favor, and it accordingly rendered judg- 
ment against the plaintiffs. This judgment is assailed on two 
grounds: (1) Because an équitable title is not available as a dé- 
fense in ejectment in the national courts; and (2) because White did 
not commence to hold adversely to his vendor until November 1, 
1888, when he became entitled to his deed, and this action was com- 
menced within seven years thereafter, so that the statute of limita- 
tions was not available to him or his grantees. Mansf. Dig. Ark. 
St. § 4471. It is manifest that it is immaterial whether the statute 
of limitations constitutes a défense or not, if the équitable title 
coupled with possession did, since in that event the judgment was 
right, and must be afflrmed, whether the action was barred by the 
statute or not. We accordingly turn to the considération of the 
position that this judgment ought to be reversed because the équita- 
ble title under the agreement with White could not be pleaded in an 
action at law in the United States circuit court, notwithstanding the 
fact that it constituted a perfect défense to the action when pleaded 
in a bill in equity to enjoin the prosecution of the suit in ejectment. 

There is no doubt that an équitable title may not be pleaded and 
proved, against a seasonable objection, to defeat an action at law in 
the fédéral courts. The distinction between actions at law and suite 
in equity is not a mère matter of form. It inheres in the nature of 
judicial proceedings, it is strictly observed in the courts of the United 
States, and it is not affected by the statutes of the several states, nor 
by section 914, Rev. St., the act of conformity. The strict légal title 
prevails in ejectment in the national courts, and a suit in equity is 
the proper proceeding to establish, protect, and enforce an équitable 
interest in the land in controversy. Bagnell v. Broderick, 13 Pet. 
436; 'Foster v. Mora, 98 U. S. 425, 428; Langdon v. Sherwood, 124 
U. S. 74, 85, 8 Sup. Ct. 429; Davis v. Hargrave, 30 U. S. App. 723, 18 
C. C. A. 438, 72 Fed. 81. There are, however, two reasons why this 
proposition is not available to the plaintiffs to overturn this judg- 
ment : One of them is that a légal right of a défendant in ejectment 
to the possession of the premises is as complète a défense as the légal 
title, and the défendants in this case had that right under the agree- 
ment with White. The partnership agreement gave Buck unlimited 
power to make contracts of sale of and to deliver ail the property of 
the firm of Buck & Trexler on such terms as he prescribed, and thig 
land was the property of that firm. The agreement of sale which he 
made and signed provided that the vendee, White, should bave the 
possession of tlie land as long as he complied with its terms, and that 
if he failed to pay his note which fell due on November 1, 1888, the 
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f 100 which he had paid, and his improvements, should constîtute the 
rent for the year. He did not fail to pay his notes, but he and his 
grantees comçlied literally with ail the terms of the agreement; and 
in that way his légal right and that ol his grantees to the possession 
of the property was, after that contract was made, as complète as it 
would hâve been if they had held the land under an ordinary lease. 
In order to recover in ejectment, the plaintiff must hâve not only the 
légal title, but the right to the possession of the property. Indeed, 
the basis of the action is the right to the possession, and not the title. 
The plaintiff cannot recover when he has granted tlie right to the pos- 
session to the défendant, and it was a perfect défense at law to the 
plaintififs' action hère that the défendants held both the possession 
and the légal right to it under a written agreement with the grantors 
of the plaintiffs, which was anterior and superior to their title. 

The other reason why the objection of the plaintiffs cannot be sus- 
tained is that it cornes too late. It was not made in the court below. 
The partnership agreement, the agreement between Buck & Trexler 
and White, his performance of that agreement, and his possession 
and that of his grantees under it, upon which the équitable title of the 
défendants rests, were ail pleaded, proved, and submitted to the 
court below for its décision without an objection or exception to any 
of them on the ground that that title was inadmissible as a défense in 
this action. This is a court for the correction of the errors of the 
court below only. When an action at law is tried by the court with- 
out a jury, the questions of the jurisdiction of that court, and of 
the sufflciency of the pleadings and findings to warrant the judgment, 
are always open for considération. No other question will be no- 
ticed by the appellate court unless it has flrst been presented to and 
considered by the court below. No question arises in this case as to 
the jurisdiction of the trial court over the parties or the subject- 
matter in controversy. The pleadings and flndings of the court were 
sufHcient to warrant the judgment. The answer denied the owner- 
ship of the plaintiffs and their right to the possession of the property, 
and alleged that the défendants held the title, the possession, and the 
right to the possession. The findings of the court upheld the un- 
doubted right of the défendants to retain the possession of the prop- 
erty. The objection which plaintiffs now urge, therefore, was one 
which sho]ild hâve been presented to the trial court, in order to' war- 
rant a considération of it hère. That court committed no error in 
ruling upon this objection, because it was never presented to it and 
it made no ruling upon it; and there is therefore no ruling before us 
to review, and no error to correct. Drexel v. True, 36 U. S. App. 
611, 20 0. G. A. 265, 266, and 74 Fed. 12, 14, and cases cited; Kail- 
way Co. V. Harris, 27 U. S. App. 450, 454, 12 0. 0. A. 598, 601, and 
63 Fed. 800, 803, and cases cited. 

It is urged that the question presented goes to the jurisdiction of 
the court below to hear and décide upon the équitable défense. The 
answer is that, inasmuch as it does not go to the jurisdiction of that 
court over the parties or the subject-matter of the action, it is waived 
by a failure to présent it at the opening of the trial. Any other prac- 
tice would cause unreasonable expense, and would resuit in intoler- 
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able delay. Take the case in hanS. This case lias been carefullj 
tried without a jury before the same court which would bave beard 
and sustained the équitable title of the défendants if they bad pleaded 
and proved it, as they might bave done, on the equity side of the court. 
The plaintiffs bave not been misled or taken by surprise. The equi- 
tiea of the défendants vcere pleaded, they were proved, they -were 
considered by the court, and their eiïeirt was determined after full 
notice of ail thèse proceedings to the plaintiffs in a case in which they 
participated without presenting the objection which they now urge. 
It is plain that thèse equities are superior to the claims of the plain- 
tiffs, and that they entitle the défendants to retain the possession and 
to bold the title to tbis land. If we should reverse this judgment 
aJid send the case back for a new trial, the défendants would imme- 
diately exhibit their bill, and pray for an injunction against this ac- 
tion, and the establishment of their title, and the court below must 
grant their prayer. Such a course would produce nothing but ex- 
pense and the law's proverbial delay. It would impose useless 
trouble and expense upon the défendants, which a timely objection 
from the plaintiffs when the answer was filed, or when the évidence 
in support of it was introduced in this case, would bave avoided. 
They ougbt not to be permitted now, after experimenting with the 
trial court until they obtained its décision upon the merits of this 
équitable title, to repudiate and defeat the judgment which followed 
that décision, on the ground that the court below bas tried, with their 
silent acquiescence, either an équitable défense at law, or a légal 
cause of action in equity. The acts of congress provide that suits 
in equity shall not be sustained in either of the courts of the United 
States in any case where a plain, adéquate, and complète remedy 
may be bad at law. Eev. St. § 723. Yet it is well settled that an 
appellate court is not required to listen to an objection to a decree in 
equity on the ground that the complainant bad a complète remedy 
at law, when that objection is made for the first time in that court. 
Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340; Eeynes v. Dumont, 
130 U, S. 354, 395, 9 Sup. Ct. 486; Scott v. Armstrong, 146 U. S. 499, 
512, 13 Sup. Ct. 148; Hollins v. Iron Co., 150 U. S. 371, 14 Sup. Ct. 
127; Preteca v. Land-Grant Co., 4 U. S. App. 32fi, 1 O. C. A. 607, 
und 50 Fed. 674. The counter proposition is certainly supported 
l)y as much reason, and it is too late for one wbo bas submitted to 
the trial of an équitable cause of action or défense in an action at 
,aw to object to that course for the first time in the appellate court. 
Kailway Co. v. Harris, 27 U. S. App. 450, 454, 12 0. C. A. 598, 601, 
and 63 Fed. 800, 803; Railway Co. v. Phillips, 27 U. S. App. 643, 
(î50, 13 C. C. A. 315, 319, and 66 Fed. 35, 40. The judgment below 
is affirmed, with costs. 
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METROPOLITAN ST. RT. CO. t. KENNBDÎ. 

(Circuit Court of Appeale, Second Circuit. July 21, 1897,ï 

1 Btrbet Ratluoads — Collision at Inteksection — Negligkncb. 

In the absence of proof that either of two street-railway companleg had any 
riglit, by usage or otherwise, of precedence at the intersection of thelr roadB, 
the law présumes that they stood on a footing of equallty, each owlng to the 
other the duty of exerclslng reasonable care. 
2. Same. 

The servants In charge of a street car were négligent In attemptlng to croB» 
the track of another company at the point of thelr Intersection when they saw, 
or should hâve seen, that a car of that company, of whlch plalntiff wa» In 
charge, was already in motion, and that a collision would probably resuit 
8. Same. 

Though the plaintîff's vlew of defendant's car was temporarlly obstructed 
by an intervening object, plalntiff was not négligent In attemptlng to cross 
the Intersecting track, as he had the right, havlng first put hls car In motion, 
to rely on the fact that the servants in charge of defendant's car would not 
attempt to make the crossIng untU It should be safe to do so. 
i. Same— Damages— Evidence. 

In an action to recover damages for Personal injuries tt la compétent for 
plalntiff to prove that he was a sober and industrlous man. 
& Bame — Habmless Erbob. 

The error. If any, in permltting plalntiff in an action to recover damages for 
Personal injuries to testlfy that he was a married man, is harmless where the 
fact la abundantly proved by évidence to whlch there was no objection. 

Appeal from the C?ircuit Court of the United Stateg for the South- 
ern District of New York. 

Henry A. Robinson, for plalntiff in error. 

Wm. H. Regan and James L. Bennett, for défendant in error. 

Before PEOKHAM, WALLACE, and SHIPMAN, Circuit Judges. 

PEU CTJEIAM. This is a writ of error by the défendant in the 
court below to review a judgment for the plaintiff entered upon the 
verdict of a jury. The action was brought to recover for personaJ 
injuries received by the plaintiff in a collision between two street- 
railway cars, alleged to hâve been caused by the négligence of the 
défendant, which took place at the junction of Fourteenth street and 
Broadway, in the city of New York. The plaintiff was a car driver 
for the Centrai Cross Town Eailroad. The tracks of that railway 
run east and west along Fourteenth street, and intersect the double 
tracks of the railway of the défendant, running north and south upon 
Broadway. The évidence upon the trial tended to show that as a car 
driven by plaintiff, bound easterly, approached the point of intersec- 
tion, it was brought to a stop preparatory to crossing the defendant's 
railway; that at that time a car of the défendant upon the easterly 
track of its railway, bound northerly, and approaching the point of 
intersection, had also been brought to a stop; that the conductor 
upon the plaintiff'a car, observing that the defendant's car had 
stopped, signaled the plaintiff to go ahead, and the plaintiff there- 
upon put his car in motion; that about this time a south-bound car 
of the défendant, upon the westerly track of its railway, passed the 
point of intersection, thereby momentarily obstructin^ the view be- 
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tween the plaintiff's car and the north-bound car of the défendant; 
that, after the plaintiff's car had thus been put in motion, th.e défend- 
ant's north-bound car was put in motion, and proceeded at such. a 
high rate of speed that it could not be stopped in time to avoid col- 
lision with the plaintiff's car as the latter was crossing the tracks 
of the défendant. 

Error is assigned of the refusai of the trial judge to direct a ver- 
dict for the défendant upon the ground that the évidence did not 
show that the défendant was guilty of négligence, and did ^ow that 
there was contributory négligence on the part of the plaintiff. We 
think the évidence was sufiftcient to permit the jury to flnd that the 
defendant's car was put in motion after those in charge had observed, 
or should hâve seen, that the plaintiff's car was about to cross the 
tracks of the défendant, and would reach the point of intersection 
before it could be passed by the defendant's car, and that the de- 
fendant's car then proceeded at such rapid speed that it could not 
be stopped in time to avoid collision. We think the évidence also 
permitted the jury to find that those in charge of the plaintiff's car, 
including the plaintiff himself, were not aware that the defendant's 
car had been put in motion in time to stop their own car before it 
reached the point of intersection, this being attributable to the fact 
that, after their car had started, the south-bound car of the défend- 
ant intercepted the Une of vision between their car and the north- 
bound car of the défendant. In this view the case could not prop- 
erly hâve been withdrawn from the considération of the jury. 

In the absence of proof that either railway company had auy right, 
by usage or otherwlse, of precedence at the crossing, the law pré- 
sumes that they stood on a footing of equality, each lawfuUy using 
a public Street, and each owing to the other the duty of exercising 
reasonable care while doing so. When parties occupy such a posi- 
tion towards one another, each has a right to assume that the other 
will fulâll its duty, until apprised to the contrary. There is no hard 
and fast rule by which to détermine what constltutes reasonable 
care in such a case. The question is one for the jury, to be deter- 
mined upon the spécial facts, testing the acts of the parties by that 
measure of circumspection which would ordinarily be exercised by 
prudent men under similar circumstances. We entertain no doubt 
that the jury were authorized to indulge the conclusion that the de- 
fendant was guilty of négligence, either because those in charge of its 
car failed to observe that the plaintiff's car had started to cross the 
intersecting tracks, or, having observed this, in attempting to cross 
with their own car when there was not sufficient time to do so be- 
fore plaintiff's car would reach the place, or at such a rate of speed 
that it could not be stopped in time to avoid collision; and that the 
plaintiff, having the right to rely upon the exercise of reasonable care 
by the défendant, was not himself négligent in failing to stop hia 
car when the south-bound car of the défendant temporarily obstruct- 
ed his view of the north-bound car. 

Error is also assigned of the rulings of the trial judge in admitting 
évidence contrary to the objections of the défendant. A witness far 
the plaintiff was permitted to state that the plaintiff was a sober and 
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industrious man. The testimony was compétent upon the itssae of 
damages. The eaming power of the plaintiff was an élément in 
estimating the loss which he had sustained, and was likely to sus- 
tain in the future, by being incapacitated for labor in conséquence 
of the injuries received. Tbe plaintiff was allowed to testify that he 
was a married man. WMle this testimony may not hâve been 
strictly compétent (Pennsylvania Co. t. Roy, 102 U. S. 459), it was 
innoeuous, the fact having been abundantly proved by évidence 
wMch was not objected to. His wife was one of the principal wit- 
nesses upon the trial. The other rulings complained of do not 
merit notice. We flnd no error in the record, and the judgment is 
tberefore affirmed. 



ILLINOIS STEEL CO. v. BUDZISZ et al. 

(Circuit Court, E, D, Wlsconsin. July 80, 1897.) 

Public Lahds — Patents— Prekxisting Ëquities. 

The validlty of patents Issued in 1838 for surveyed lands oftered for sale 
by président'» proclamation in 1835 cannot now be questioned, eitiier by the 
TJnlted States or by any person in its right, under ëquities pre-existing or oth- 
erwise. 

Action at law by the Illinois Steel Company against John Budzisz 
and others. On motion to strike out spécial matter alleged in the 
answer. 

This action la in ejectment, and the plaintiff moves to strike out, aa Irrelevant, 
Incompétent, etc., spécial matter alleged in the answer by way of défense and 
counterclaim. The matter referred to is voluminous, and sets forth facts and 
Inferences by way of impeachment of the tltle of the plaintiff, wliich title the 
answer asserts is "derived from a purported entry es a float or floating right," 
by one Daniel DameU, at the Green Bay land office, on July 30, 1835, and a pur- 
ported "patent of the United States, dated the Ist day of September, 1838, to 
Alexander J. Irwin, assignée," etc., for one tract, and a purported "patent of the 
United States, dated the 16th day of April, 1838, to Albert G. EUis, assignée," 
etc., for the other tract. The allégations to that end are substantially as follows: 
(1) That the title to the lands still remains In the United States; (2) tliat an entry 
by Claflin and Darnell on July 30, 1835, was void because it "lacked the essential 
Ingrédients, both in law and fact, both in the matter of résidence and occupation," 
under tlhe laws applicable thereto; (3) that the tract was not of the description 
to authorlze a float or floating right upon a joint entry by two persons under the 
act of congress; (4) that the résidence of Claflin and Darnell, respectlvely, as 
set forth, did not extend to the yèars 1829 and 1830, and was inconsistent wlth 
such right of entry; (5) that the "Indian title to" said tract "was not extin- 
guished" until the ratification of certain treaties referred to, In the years 1831, 
1832, 1833, and 1848, and, as to the treaty of 1831, retained «he "llberty to hum 
and flsh on tbe lands ceded" until surveyed and offered for sale by the président; 
(6) that the lands were surveyed in 1834, and were flrst offered for sale by the 
président by his proclamation of May 6, 1835. The answer prays adjudication of 
Invalidity against both entries and patents. 

Van Dyke, Van Dyke & Carter, for plaintiff. 
Eublee A. Oole, for défendants. 

SEAMAN, District Judge. The gênerai rule is undoubted that 
the défendant in ejectment may avail bimself of any defect in tbe 
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pîaîntifTs cHaîn of title to defeat recovery, when the complalnt founda 
the right of possession solely upon the assertion of title. But a pat- 
ent of the United States is the highest évidence of title, where the 
grant oriainates ont of the public domain. The pleader is mistaken 
in the inference that the ownership of thèse lands was at any time, 
in the view of the law, vested in the Indians, or derived through the 
treaties referred to. There is no récognition by any of the authorities 
of a fee vested in the Indians. Spalding v. Ohandler, 160 U. S. 394, 
402, 16 Sup. et. 360. As to the lands in Wisconsin, the treaty with 
Great Britain and the cessions of Massachusetts and Virginia are the 
légal sources of title in the gênerai government. The treaties with 
the Indians are regarded only for rights of occupancy and for réserva- 
tions from sale. Theref ore the doctrine is established that the patent 
issued by the government is "an invaluable muniment of title and a 
source of quiet and peace to its possessor." Wright v. Roseberry, 121 
TJ. S. 488, 501, 7 Sup. Ot. 989. As held under a constant Une of dé- 
cisions, it cannot be impeached, if the lands are patentable, unlesa 
there is entire want of jurisdiction in the land department to effect 
the grant, or conditions are presented to cancel or avoid for fraud or 
mistake affecting the issue of the patents; and, for the latter grounds, 
relief can be extended only in favor of the United States, or of the 
party defrauded or deprived of his rights. Ehrhardt v. Hogaboom, 
115 U. S. 67, 5 Sup. Ot. 1157; Vance v. Burbank, 101 U. S. 514; De- 
weese v. Reinhard, 165 U. S. 386, 17 Sup. Ct. 340. 

The industry of counsel for the défendants bas brought to light re- 
ports in the land department of proceedings in other cases, presenting 
a State of facts similar to that set forth in this answer, wherein the 
ruling was against the entries, and patents were denied. Assuming, 
for the purposes of this motion, that there was no right of entry at the 
time of original entry alleged, the answer concèdes that thèse lands 
were oflered for sale by the president's proclamation of May 6, 1835, 
upon survey of 1834, and that the patents were issued, respectively, 
April 16, 1838, and September 1, 1838. It is net asserted that their 
T^idity haa ever been questioned since, either by the United States, or 
by any person in its right, under equities pre-existing or otherwise. 
The lands became patentable after the survey and proclamation, and 
were clearly within the jurisdiction of the land department when the 
patents issued in 1838. Ail questions as to entry and right to patent 
were then determinable by that tribunal, and the patents were not 
void, although they may hâve been voidable at the proper instance. 
The doctrine for which the défendants contend would overturn the 
well-settled rules by which the patent from the government is forti- 
fied, and finds no sanction in any of the numerous authorities cited by 
counsel. Independently of the act of congress of March 3, 1891 (26 
Stat. 1093), I am clearly of the opinion that the spécial matter alleged 
in the answer and included in the motion states no grounds which 
are available to thèse défendants by way of défense. Under the act 
of limitations referred to, any action by the United States to annul 
the patent is now barred; and if the défendants were possessed of 
paramount equities, or were in any manner entitled to avail them- 
selves of rights existing in the United States, they are equally barred 
82 F.-ll 
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by tbe limitation. The motion is granted, and the matter therein 
specifled will be stricken from tbe amended answer and second amend- 
ed answer. 



VANY V. PEIECEL 

(Circuit Court of Appeals, Sixth Circuit July e, 1897.) 

No. 356. 

1. Tbiai— DiRECTiNG Verdict fob Dépendant. 

A court should not direct a verdict for défendant where plaintlfl's évidence, 
If standing alone, would sustain a verdict In hls favor, altliougli on th» 
whole case tlie evidenc» for défendant greatly preponderates. 

8. Master and Servant — Personal Injuet — CoNTRiBUTOKr Négligence. 

A brakeman cannot reeover for Injuries received, -wliUe coupllng two Penn- 
sylvanla freight cars, by beîng eaught between the projecting deadwoods 
with which such cars are eonstructed, on the alleged ground that It waa 
âark, and the oil f umlghed hlm for his lantem was of such poor quallty that 
he was unable to see that the car he was approaching was a Pennsylvanla 
car, when It appears from hls own teslîmony that he must hâve known that 
the moving car was a Pennsylvanla car, and that he could see the drawhead 
of the standing car as he approached, and that the coupling pin was In 
proper position, but that he did not notice the kind of car It wan. 

In Errer to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

Thls Is a writ of error to revlew a Judgment of the circuit court of the United 
States for the Western division of the Northern district of Ohio. The plaintlfC 
on the 9th of October, and prior thereto, was employed as a brakeman by Samuel 
R. OaUoway, recelver of the Toledo, St. Louis & Kansas City Railway Com- 
pany, appolnted by the circuit court of the United States for the Northern dis- 
trict of Ohio, The plalntiff was injured while In such employment, and brought 
suit In the common pleas court of Lucas county agalnst OaUoway as recelver. 
The suit was removed to thé circuit court of the United States on the ground 
that the cause arose under the laws of the United States. After the removal, 
Calloway waa succeeded by K. B. F. Peirce as receiver of the railroad Com- 
pany, the défendant In error hère. Peirce answered the pétition ,of the plalntiff. 
The case of the plalntiff, as stated in the pétition, was as follows: 

"For a long tlme prior to the 9th day of October, 1898, plalntiff says he was 
employed by the sald Samuel R. OaUoway, receiver as aforesald, in the capacity 
of brakeman upon a local freight train on the said road runnlng between the city 
of Toledo and the vUlage of Delphos, Ohio, a station on the line of said road. 
As such brakeman, it was his duty, among other thlngs, to go between the 
freight cars in said train for the purpoee of eoupling and uncoupling the same. 
It was the further duty of said receiver to fumish plaintiff with a lantern, and 
supply the same with oil of a good quallty to be bumed in said lantern. Said 
lantern and the light furnished thereby were necessary In the night season to 
enable plalntiff to perform liis work in a good and proper manner, and to afCord 
hlm the means of guarding against Injuries to hls life and limbs whUe In the 
performance of hls duties. At about the hour of 7:30 o'clock, standard time. In 
the evening of sald day, and whlle it was dark, the plaintiff was ordered by the 
conduetor In charge of sald train to couple several freight cars attached to the 
englne which drew said train to the balance of said train consisting of about 40 
cars, whlcb last-named cars were standing on the track of the said railroad, a short 
distance east of said engine, at or near a place known as 'Oloverdale,' a station 
upon the Une of sald railroad In Putnam county, Ohio. Plaintiff further says 
that in compliance with said order he gave a signal to the englneer of sald enrlae 
to back the said first-named cars for the purpose of belng coupled to tlie balance 
of the freight train as aforesald; that said englneer did thereupon cause sald 
catB to be backed, whlle the plaintiff swung a lantem for the purpose of giving 
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Signais to saJd engineer, whlch sald lantern had been fumished to Mm by the saîd 
recelrer, and said cars so belng baeked approached said cars »o standing upon 
Bald track. Plaintlff, on aocount of tiie darkness whldi tben prerailed, held up 
said lantern immediately aftw gwinglng the same to signal said engine«r, lu 
order to see tlie condition of tiie cars he was about to couple. But sald lantern 
failed to emlt sufflcient ligbt to enable hlm to see the klnd of car, and appliancee 
thereon, that was standing sttll, attached to the main part of sald train. Plain- 
tiff further says that the immédiate cause of the light being poor and tnsuffl- 
clent to afford the necessary Ught for plaintif! to see whUe In the performance 
of his said work was because the said receiver had wrongfuUy, carelessly, and 
negligently failed to furnish lilm with a lantern contalning oil of good quality, 
but did furnish him with a lantern whlch contained oll of a poor, cheap, and Inferlor 
quality, by reason of which the llght in sald lantern became nearly extlngulsbed 
Just after the swlnglng of sald lantern, and failed to glve sufflcient llght, as It 
sbould hâve done, fw plaintlff to see the condition of the cars whlch were to be 
coupled together, and the distance between them. By reason of the failure of sald 
lantern to furnish llght as aforeaald, and whlle plaintlff was performing hls duty, 
the sald cars whlch were being baeked were run against the said cars standing 
upon euch track In such manner as to catch plalntiff's body between the frame- 
work of the cars belng coupled, whlch sald cars were of the klnd known as *Pemi- 
sylvanla cars,' having idlls projectlng at each end beyond the car"» main body; 
and, by reason of belng caught in said projectlng frames of sald PennsylTanl» 
cars, the plalntift was squeezed between sald cars, and féll upon sald track la 
Euch manner that hls rïght leg remained upon one of the rails of said track, and 
the wheels of the sald car whlch was furthest from the englue, and belng baeked 
as aforesaid, ran upon and over the plalntifif's sald right leg at a point near the 
knee, crushing, mashlng, and mangling the same." 

The answer of Peiree denled that Oalloway, the receiver, was guilty of any 
négligence whidi caused the Injuries recelved by plalntilE, and averred that the 
plalntiff was injured through Ms own fanlt and négligence. 

The plaintlff adduced much évidence to show that the oil furnished by the re- 
ceiver to hls employés at the tlme of the accident was defectlve, and that com- 
plaints concemlng It had been mad* known to the superlor offlcers worklng 
nnder the receiver. The recelver's évidence tended to show that the oU was as 
good as any signal oU used by the rallroad companles of the country. The learned 
judge at the circuit court at the close of the évidence examlned the question of 
what his power was with référence to grantlng a motion to direct a verdict for 
the défendant on the ground that the évidence with respect to the defective 
quality of the oïl was not sufflcient to support a verdict. After refcrrlng 
to a décision by the suprême court, he stated his conclusions as foUows: 
"Xow, I hâve very fully stated the évidence In that case, to show that the 
trial Judge must not only hâve determlned where the prépondérance of the 
évidence was, but must hâve consldered the évidence tending to show négli- 
gence, and ttiat he must hâve determlned that the évidence waa of such 
a character that. If a verdict had been returned for the plalntiff, It would hâve 
been hls duty to sot It aside. In reachlng that conclusion, he must necessarily 
hâve weigbed the évidence, and considered ail the testimony given on the trial, 
the credlblllty of the wltnesses, and ail the eircumstances, and from them ail 
determlned whether there was such a sufficiency of testimony as would hâve ' 
supported a verdict, if rendered. So that I understand tlie rule to be in the 
fédéral courts that at tlie close of the évidence It Is a right whlch the défendant 
has to challenge the array of facts by having the trial judge détermine whether 
or not there la sufficient évidence to authorize the case to be submitted to the 
jury, and 12iat Is a légal right, whlch the défendant Is entltled to, and that it Is 
the duty of the judge of nie court to pass upon that question, and détermine 
whether or not there is such a sufflciency of testimony to sustaln a verdict for 
the plaintlff, and, if not, to direct a verdict for the défendant. Xow, I am aware 
that there are some décisions of the courts of appeals in some circuits wher» there 
Is an attempt made to modify this rule. But thèse two décisions 1 hâve clted 
stand. They never hâve been modifled, never been reversed, never been quali- 
fied In any way. So there ean be no mistake about the rule. It therefore 
remains my duty to détermine whether or not In this case there Is sufflcient évi- 
dence to support a verdict, so tbat if this case was submitted to this jury ujpon 
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tWs erklenee, and they retumea a verdict, It vroiild not be the duty of the court 
to «et that verdict aside." 

The juôje tlien proceeded to consider the évidence, and finding by the great 
wel^ht «'"the testlmony that good oil was furnished, and that it had not been 
Impaired after It came into the ijossession of the company, and that, if a verdict 
■were to be rendered for plalntlff , the court would set aside the verdict as against 
the weijfht of the évidence, he dlrected a verdict for the défendant. 

It was admltted In the case that, on the frclght cars of the Pennsylvanla Com- 
pany, sills extended froro the end of the car outward just over the drawbar 
where the coupling Is made, and that, In making a coupling between such cars, 
It -was necessary for the brakeman to stoop down and put hîs hand up from below 
under the sllls, and above the coupling, to avoid belng squeezed by the sills. 
The évidence of the plalntlff as to how the accident happened may be seen from 
the folio whig quotations of hls évidence: 

"Q. Now tell the jury how It happened that you received your Injury at Clover- 
dale. Just go on, and, in your own words, détail the clrcumstances to the jury. 
A. Well, I got caught between those end sllls, making the coupling, — caught 
there and mashed when the slack run up at the hlnd end. Then I dropped— 
* * * Q. Now tell the Jury what the clrcumstances were connected wlth your 
coupling,— how you went at It. A. I was walklng along the track, flxing the 
llnk, and I walked along until I got close up to the other car, had my link flxed, 
swung my lantem— Q. Did you go in on the track to fis the llnk? A. Tes, 
sir. Q. In which car? A. In the car that was backlng up. * * * Q. ïdl 
how the light was. I mean, was It daylight or darkness at that tlme? A. It 
was dark at that tlme. Q. How dark was It? A. Well, it was so dark that 
you could not see, without a llght, to do any worli, Q. Dld you hâve any lantem? 
A. Tes, sir; I had a lantem. ♦ • • Q. Tell the Jury what you did when you 
were at the work of making the coupling In the use of the lantem, — what use. 
If any, you made of the lantem. A. I swung It ont for them to slow up. Q. 
You was between the cars. How did you swing It? A. I swung It out by the 
comer, past the corner, and I went to make the coupling,— held my lantem up. 
I lifted It up to make the coupling. Q. Llfted it up in front of you? A. Yes, 
sir; when I raised my lantem up the llght went down, so you could see nothing 
by it. Q. What took place then? A. I got caught between thèse two dead- 
woods or sills. Q. What was the cause of your belng caught? A. Well, on 
acoount of I did not hâve any light to see what klnd of cars they were. Q. What 
kind of cars were those between whlch you were causht? A. They were Penn- 
sylvania cars, both of them. Q. Describe them. A. Well, one of them was a 
refrigerator car. The other was just a common box car. Q. How are those cars 
constmcted? A. They hâve a siU— oh, perhaps, a foot thlck— that runs out past 
the end of the car. ISach one of them had this sill. Q. Thèse sills extend out 
beyond the end of the car? A. ïes, eh-. Q. Dld they extend a foot wlde clear 
across the end? A. They are not qulte so wide. They kind of narrow off a 
lîttle at the end. Q. Is this construction peculiar to l'ennsylvania cars? A. 
Yes, sir; they are ail that way, I think. Q. That construction— this wide projec- 
tion the whole width of the end of the car— Is made for what purpose? A. For 
end brakes. Q. To allow a man to stand between the cars and twist the brakes? 
A. Yes, sir. Q. And those cars the brake is on the end instead of on top? A. 
On the end of the car. Q. Now, what is the fact with référence to the space 
between thèse projectlng siUs on thèse Pennsylvanla cars? A. Well, I should 
think, up towards the middle, they would not be more than four or five Inches. 
Q. The Bijace gradually wldeng out from the center? A. Yes, sir. Q. How are 
the coupllnga made on thèse car», — ^thls klnd of cars,— ordinarily? A. Well, they 
are mostly made by stooping down and making them from the bottom. « * » 
Q. You were standing sideways towards the car? A. Yes, sir. Q. Yotir arms 
and body crosswise on the track? A. Yes, sir. Q. Your back was towards the 
car that was backlng up? A. Yes, sir. Q. Was you walking along wlth it? A. 
I had been in the center of the track, flxing the link. * • * Q. What took 
place after you was caught by the car and squeezed? A. Well, the slack ran out 
and let me drop down. My body and ail fell out, but one leg that was across the 
track. Q. What took place then? A. They run over it. Two trucks, two wheels, 
rua over it. Q. How much light did the lantern give after you had swung It 
tn there making the coupling? A. It dld not give any. I could hardly see it Q. 
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Dld It go clear out, or not? A. I do not know whether It went clear out, or not. 
I could not tell. Q. Were you able to eee the klnd of cars that were comlng to- 
gether? A. No, sir. Q. You swung the lantem out how long before you was 
caught and squeezed? A. Tes, sir. Q. How long before you was caught and 
squeezed,— immediately? A. Just a little bit before. They were backing up. I 
swung the lantem across the track for them to stop." 

On cross-examination the plaintiffl testlfied that he had glven the signal to the 
engineer to back down to make the coupling after having kicked a flat car onto 
the side track. The counsel then put the question: 

"Q. There was nothing the matter with the lantern, so far as you could see, 
at that time? A. Nothing, only it burned a little dlm once in a while. Q. How 
soon after you got the lantern did you notice it burned dim? A. I dld not use 
it only about ten minutes. Q. How soon after you got it did you notice it burned 
dim? A. Just about the tIme I was maklng the coupling. Q. ïhen the lantern 
burned aU rlght when you got it? A. Yes, sir. Q. It burned ail right when you 
gave the signal to the engineer to back down? A. It would kind of die out 
when you would swing It. Q. How soon did you notice that it would die down 
when you would swing it? A. I did not notice it until I swung it out for them 
to stop. Q. Then it worked ail right when you gave them the signal to back up, 
dldn't it? A. Well, I would not say for that, because I hardly ever looked at 
my lamp. Q. From the fact that you did not notice anything wrong, does not 
that satlsfy you that It worked ail right? A. I think the conductor gave the 
eignal to back down. Q. Didn't you give the signal? A. I do not thlnk I did. 

• * • Q. You could see up on the switch, couldn't you? A. I could see enough 
to throw the switch. Q. You could see to uncouple the flat car? A. Dldn't hâve 
to see mueh to do that. Q. You could see enough to do that,— Is it not a fact you 
could see enough to do that? A. Well, it was not so awful dark. A man could 
see to do that without a lantern,— to pull a pin. Q. How long was It between the 
time you uncoupled the flat car on the switch to the time you attempted to make 
the coupling on the side track to couple up the train? A. About fifteen minutes. 
Q. It took you fifteen minutes from the time you went down there to go down 
and make this coupling, did It? A. Yes, sir; It was ail of flfteen minutes. Q. 
And you could see, couldn't you, to throw the switch and loek the switch? A. 
A man could see that without any light. Q. You could see to arrange the pin 
on that refrigerator car you were walking in front of? A. I could see the link 
and pin. It was fast In the drawbar head. I had to loosen it. Q. You could 
see that drawbar head? A. Yes, sir. Q. And the link and pin? A. Yes, sir. 
Q. Your lantern gave light enough for that, did it? A. You could almost do that 
In the dark, without any light. Q. You could do that with your eyesshutî A. 
Almost; yes, sh*. Q. Well, now the truth is, Mr. Vany, you did not loàk at'that 
very carefuUy,— you did not think It very necessary,— did you? A. I fixed it 
I loosened It. Q. You did that without paying much attention, didn't you? A. 
Sure, it had to be done, or you eould not make the coupling. Q. You did that 
without looking at it very carefully? A. I seen It was ail right. Q. Your lan- 
tem gave light enough to enable you to see that? A. You could tell that without 
looking much. • » * I doue it without looking. I just walked along there, 
and looked where I was walking, and stopped and took the pin and loosened It. 

• * * Q. Well, now, as you went in between the cars there, where were you 
when you went behind the refrigerator car, that was backing down to arrange 
the link and pin,— how far up the track? A. I was four or flve car lengths 
from the hind eut, standing stlU. Q. Was you walking ail of that distance on 
the track In front of that car? A. Most ail the way. Could not fix it either 
when It was backing up. Q. How far were you from the lilnd eut of that train 
that was standing still when you gave the signal to stop? A. I was just about 
to the eut. I walked on ahead of the car backing up after I flxed the link. Q. 
That is, you walked fa.ster than the engine moved? A. Yes, sir; they were 
going slow. Q. You walked faster than the engine moved, went up, and stood 
at the stationary car, and walted for them to back down? A. I walked up 
to about four or flve feet of it. Q. You walked up to within four or flve feet 
of the stationary cars, and waited for the moving train to come down? A. Yes, 
Blr; the train was not very far back of me. It was moving right along. Q. But 
you moved faster than the traJn behind you did,— you moved faster than the 
train did,— and went up to the stationary cars? A. No, sir; I dld not go up to 
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them. Q. I mean withln four or fivc feet of them? A. They were only three 
or four feet from me when I stopped. Q. ïou went up to withln three or four 
feet of the stationary care, stopped, and waited for the moving traiu to come 
down, did you? A. I stepped on between the track. Q. That is, outside of the 
rail? A. Yes, sir. Q. Did you examine this car to see what the condition of tlie 
coupler was? A. No, sir. Q. You did noc look at that at ail? A. No, sir. Q. 
Did you stand wlth your back towards the stationary cars, or towards the 
moving train? A. Towards the moving train. Q. With your back towards the 
moving train? A. Yes, sir. Q. Then as you stood there, waiting for that train 
to come down, you stood with your face towards thèse stationary cars,— you did 
not look to see what condition the coupler was in? A. I was outside. Q. You 
did not look to see, did you? A. Woll, I seen the link and pin was set in the 
drawbar head. Q. You eould see that, could you? A. Yes, sir. Q. You mean, 
by 'the pin was set,' that the pin was set up in the top hole in the coupler, ready 
to receive the link? A, Yes, sir. Q. You could see that, eould you? A. Yes, 
sir. Q. So there was nothing else for you to do? A. To make the coupUng. Q. 
TJntîl the train come up to that stationaiy car, you did no work; It was ail right? 
A. There was no work to do. Q. Could you see that this was a Peunsylvanla 
car? A. You eould not tell well. Q. Oould you see thèse bumpers— deadwoods, 
as they are called— on that car? A. You could if you would walk up and notice. 
Standing in front, I do not suppose you could tell. Q. You were outside? A. 
Yes, sir; ofC on one side. Q. Do you mean you could see this coupUng pin? A. 
I could see that walking along. Q. It was light enough for you to see that as 
you walked along the track? A. My lantern gave light enough to walk by. 
Q. Your lantern gave light enough to enable you to see tliat as you walked along 
the track, did It? A. I do not know whether I seen It, or whether I walked up 
to the car. I think, though, that— I think I walked up to the car,— up to the 
drawbar. Q. You walked up to the drawbar of the stationary car? A. I am not 
sure. It has been so long I hâve almost forgotten. Q. What Is your best rec- 
oUection now as to whether you did walk up to that stationary carî A. Well, 
I could not say. Q. Well, did you see the coupling pin standing in the head of 
the drawbar, ready to make the coupling? You did see that, difln't you? A. I 
said I seen it, but I could not say whether I did or not. It has been so long ago 
I hâve forgotten the most of it. Q. You saw it, didn't you? A. I said I saw It. 
Q. You are telllng the truth, are you not? A. I am supposed to. A man can't 
remember so long as that. Q. Will you tell the jury why, if you could see that 
coupling pin, that you could not see thèse deadwoods you spoke of, which are 
perhaps eight or ten tlmes as large? A. Those kind of cars are something we 
had not been In the habit of uslng or hauling many of them,— would not pay 
any attention to it, would not notice them. Q. Beeause they were unusual, you 
would not pay any attention to them? A. You would not Just Oiink of It. Q. 
Don't you know, Mr. Vany, that Is just the contrary? When you get an unusual 
car, you do pay attention to It. That Is a thing that attracts your attention. A. 
Not so far as making coupUngs. Q. If you had a strange car, the lilce of which 
you had never seen before, you would not pay any attention to that? A. I sup- 
pose a man would pay attention to it. Q. Now, this deadwood as it is called. 
on the Pennsylvania cars, is a large timber structure out above the drawbar? 
A. I think it is right over the top of the drawbar. Q. It Is a large timber? A. 
Yes, sir. Q. How long is it on each side of the drawbar? A. The fuU length 
of the car. Q. How thick is it? A. I eould not say. Q. About how thick? 
A. I could not say. Q. Six, eight, or ten inches? A. Which way do you mean? 
Q. How deep? A. I do not know just how wide It Is. Q. It is a large timber? 
A. Yes, sir; it Is a square pièce of timber. Q. It Is at least as large as the draw- 
bar, is It not? A. It is as large as the drawlaar if it was doubled up. * • •" 

Again on cross-exami nation the plaintiff was asked: 

"Q. You swore that the lantern gave so little light you could not see what klnd 
of a car it was? A. I did not notice what kind of a car it was. Q. Then It 
was not that the lantern gave so little light you could not see, but that you did 
not notice? You could not see what kind of a car it was, but that you did not 
notice? A. You could not see what kind of a car it was from the encî, I suppose, 
unless you took a little time to notice it. * • * Q. Did the lantern give you 
snfïicient light to enable you to see the appUances on this car if you had gone 
up to It and looked? A. Might hâve took time to ralse it up, without raismg it 
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ap— Q. That Is, If yon haï taken tiine you could hâve seen ItT A. Tes, sir. 
Q. You dld not look to see what kind of appllances were there? A. I did not 
hâve tlme. Q. You did not look, did you? A. I could not hâve seen If I had 
looked after I got up there. Q. Answer my question. A. That la as near as I 
can answer It. • ♦ *" 

On re-examlnatlon he sald: 

"Q. How far were the two cars apart at the tlme you stepped In 7 A. About 
four or five car lengths. Q. You walked along with the movlng car, shaklug 
the link and testlng itî A. The link was fast In the drawbar. Q. Dld you loosen 
Itî A. I took the pin, and drove it, and pounded it up, and loosened It. Q. Was 
the car comlng back while you were doing thisî A. Yes, slr. Q. When dld 
you gjve the signal to the engineer, now, where you swung your lantern out? A. 
From between the cars. Q. At what place, — after you had loosened the link, or 
before? A. After 1 had loosened the link. Q. Were the cars close together, or 
far apart, after you gave this signal to the engineer? A. Right close together. 
Q. How far apart were the cars at the time you swung the lautern out to give 
the signal to the engineer,— about, if you know or are able to slate? A. About 
four feetj I should judge,— four or five feet. Q. Immediately after swlnglng the 
lantem is when you raised It up, I understand you to say, to look? A. Yes, sir. 
• ♦ ♦ Q. They were movlng so slow you did not think It necessary to give any 
signal to stop untU they were withln four or five feet of the stationary car? A. 
They were not. Q. You did not run ahead and make any examination of the 
stationary car? A. No, slr. Q. Before you gave the signal to stop? A. No, slr; 
I did not think I had tlme to run ahead." 

On re-examination he sald: 

"Q. When you say you dld not hâve tlme to examine (he cars, I will ask yon 
whether you refer to having tlme before yoo commenced to make the coupliug, 
m that you dld not hâve time te observe after you held your llght up? A. I did 
not hâve tlme when I held my light up, or before, either. Q. If your light had 
been burnlng, would you hâve had tlme to hâve seen? A. Yes, eir; I could hâve 
stepped right In there before they would hâve caugbt me, if I had had tbe llght 
to see. They come out towards the end. They won't pinch a man up towards 
the ends. They are kind of round on the ends, on the corner. A man can stand 
way out and make a coupling, and they won't get hurt; but, if he stands rigb* 
np straight, they wlU pinch him." 

The main exception and the chief assignment of error were to the courfs In- 
struction to the Jury to retum a verdict for the défendant 

Hurd, Brumback & Thatcher, for plaintiff. 

Clarence Brown, for défendant. 

Before TAFT and LURTON, Circuit Judges, and HAMMOISTD, J. 

TAFT, Circuit Judge (after stating the facts as above). Upon the 
issue as to whether the oil was defective, the court found that there 
was not Bufflcient évidence to go to the jury, and therefore directed 
a verdict for the défendant. In this we think the court erred. In 
the remarks with which the court prefaced its charge to the jury to 
bring in a verdict for the défendant, the court proceeded on the theory 
that in the fédéral courts, in every case in which the évidence, taken 
as a whole, is such that, if a verdict should be rendered in favor of one 
party, the court would feel obliged to set it aside on the ground that 
it is against the weight of the évidence, it is the duty of the court to 
direct a verdict in favor of the party adducing the stronger proof. 
We hâve examined this question at great length in the well-considered 
case of Railway Go. v. Lowery, 43 U. S. App. 408, 20 C. C. A. 596, and 
74 Fed. 463. In that case the opinion of the court, delivered by 
Judge Lurton, shows the clear distinction between the function which 
the court bas to discharge after a verdict bas been rendered, in de- 
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termining whether it is so much against the weight of the évidence aa 
to require it to be set aside, and the function which it discharges in 
deciding, upon a motion to direct a verdict, whether the évidence sup- 
porting the issue upon one side is of such an inconsequential character 
that in law it cannot support a verdict. In the case at bar the court 
proceeded to weigh the évidence on both sides, and, flnding that the 
évidence tending to show that the oil was of good character so far out- 
weighed the évidence to the contrary that he would be obligea to set 
aside a verdict based on the view that the oil was defective, he direct- 
ed a verdict for the défendant. This was beyond the power of the 
court. If no évidence as to the character of the oil had been intro- 
duced by the défendant company, the evidenge for the plaintifl was 
certainly strong enough to support a verdict based on the theoi"y 
that the oil was defective. 

But, though the court reached the conclusion to direct the verdict 
on an erroneous ground, we are of opinion that the conclusion can be 
supported on another ground, and that the direction to find a verdict 
for the défendant was right. It seems to us clear, from the testimony 
of the plaintifif himself as to how the accident occurred, that he was 
guilty of négligence causing the accident, and this without respect to 
the character of the oil. It is perfectly évident from what he states 
that he knew that the moving car to be coupled was a Pennsylvania 
car. If he did not know it, he ought to hâve known it, because he 
fixed the pin in the drawhead some time bef ore the two cars came to- 
gether, and the sill at the end of the car, the présence of whieh re- 
quired peculiar care in coupling, was just above the drawhead, and so 
near to it that it was impossible that he did not see the sill if he saw 
the drawhead as he said he did. Indeed, he does not deny that he 
knew that the moving car was a Pennsylvania car with a sill. He 
also states that he could see and did see the drawhead of the station- 
ary car, and could see that the link and pin were properly adjusted in 
it to make the coupling. If he could see that, as he testifles that 
he did, it is impossible to explain, except on the theory of négligence 
and inattention, why he did not see the sill upon that car, for the 
one was so near the other that with the slightest attention it could 
not hâve escaped him. His real explanation of the fact that he did 
not see the sills was that he did not notice them. Failure to notice 
a fact so important in determining his proper course, when he had 
f ull opportunity to do so, was gross négligence. In view of his admis- 
sions his statement that he did not hâve time to see the sills before 
the coming together of the cars is certainly not more than a scintilla 
of évidence to support his case, which, in a fédéral court, need not be 
submitted to a jury. The action of the court in directing a verdict 
was right, and the judgment is afiûrmed. 
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©UN et al. T. MATSK et al. 

(Circuit Court o£ Appeals, Flfth Circui.. June 16, 18S7.) 

No. 571. 

1. LiBEii — Pleadino — WHBîf Spécial Damages must bb Alleged. 

Wliere words published are not libelous per se, spécial damages mnst be 
alleged. 

2. Same— Words not Actionablb. 

A mercantile agency, under thé head of "Record Items," In tbe Weekly 
Change Sheet furnished to its subscribers, published the foUowlng words: 
"Atlanta: Maler & Berkele: M. Berkele gives R. B. deeds, $4,100. Jew- 
élry;" meaning thereby that said firm was in the Jewelry business, and that 
the Berkele thereof had conveyed to others real estate to the value of $4,100. 
Helâ, that the words were not susceptible ot the construction placed on them 
by an innuendo charging their meaning to be that the conveyance had dimin- 
ished to that estent the property accessible to credltors of said iirm, and were 
not actionable per se. 

In Error to the Circuit Court of the United States for the North- 
ern District of Georgia. 

Thls suit was brought by Maler & Berkele, a mercantile flrm composed of Her- 
man A. Maier and John Berlœle, who are défendants in error, against R. G. Dun 
& Co., a firm composed of Robert G. Dun, Arthur J. King, and Robert D. 
Douglass, who are plalntlfCs in error, to recover damages for alleged libelous mat- 
ter published by the latter firm eonceming the said John Berkele. The déclaration 
flled by the défendants In error set forth the cause of action In the foUowing 
language: "(2) Your petitioners were on January 31, 1894, and for a considéra- 
ble period theretofore had been, and now are, merehants engagea In eonduetlng 
a Wholesale and retail jewelry business In the city of Atlanta and said state, 
and doing an extensive trade In that Une. (3) Your petitioners were then and 
are now using In the purchase of goods for their business, and raising money for 
its need, a large mercantile crédit, to which they were and are entltled by vlrtue 
of their solvency and prompt and honest deallng with their credltors. (4) The 
défendants were on the day and year aforesaid, and had been contlnuously for 
many years before, conducting what Is commonly known as a 'commercial 
agency,' the design and aetual use of which is to collect and disseminate among 
marchants, bankers, and others interested in the matter, ttiroughout the United 
States, information respectlng the commercial standing and crédit of those en- 
gaged in any department of trade requiring the use of crédit. Thls Information 
is communicated to those only who contract for the same with said défendants, 
and is sent out, among other means, in the form of written or printed reports, 
and a publication issued weekly, and entltled, "The Mercantile Agency Weekly 
Change Sheet.' The défendants had then a great number of subscribers for theh- 
reports and publications In aU the markets of thls country. (5) On the day and 
year aforesaid the défendants had a, branch office in fJie city of Atlanta and said 
state, and were engaged in sending out from said office such reports as are in 
the preceding paragraph described, and the publication therein mentioned for the 
purposes theràn speeified. (6) The défendants on the day and year aforesaid, 
and in the city aforesaid, issued and circulated among Its subscribers a copy of 
the said publication, wherein they, for the purpose of Injuring the commercial 
crédit of your petitioners, and being moved thereto by malice against them, In- 
serted, under the head of 'Record Items,' in one column of said publication, the 
followlng false statement as to your petitioners, to wlt: 'Atlanta: Maier & Ber- 
kele: M. Berkele gives R. E. deeds, $4,100. Jewelry;' meaning thereby that 
said firm was in the jewelry business, and that the Berkele thereof had conveyed 
to others real estate belonging to him of the value of $4,100, and fhus diminished 
to such an extent the property accessible to credltors of said firm for the payment 
of debts due them. (7) Dunng the year 1893 your petitioners, with others In 
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Uke business In sald clty, had formed and had In opération a voluntary associa- 
tion known as thie 'Jewelry Association,' the object of wliich was tlie promotion 

of thelr intBrest in tlie Une of trade carried on by them. On the day of 

December in sald year, at a meeting of sald association, the matter under dis- 
cussion being whetlier the association should subscribe for the reports of the 
commercial agencies represented in sald clty, one of your petitioners, the said 
Berkele, In some remarks made by him, questioned the expediency of such sub- 
scription. On the day thereafter, in said clty, one Elmer R. Kirk, the canvasser 
of défendants therein, havlng heard of such remarks, said to a member of said 
association, and while speaking of them and the subject to which they related, 
that if he ever liad an opportunity to do up your petitioners, he would do so, 
because of such remaries. Your petitioners allège that the f aise and malielous 
statement concernlng them pnblished as aforesaid was in"pursuance of such 
threat. (8) Your petitioners allège that the false and malicious statement as to 
them set out In the sixth paragraph above Is of such a nature as to impair their 
crédit in the commercial world, and therefore they say that they hâve been in- 
jured and damaged as aforesaid." 

The plaintiffs in error demurred to the déclaration on several grounds, whicli 
are hereinafter fuUy noted in the opinion of the court. The demurrers were over- 
ruied, and thereupon the plaintiffs in error flled their plea, in whlch they set up 
their several défenses to the suit. Subsequently the défendants In error flled 
three amendments of their déclaration, a,s follows: 

First amendment: "And now corne the plaintiffs in the above-stated case, and 
amend the déclaration therein, and say that in addition to the gênerai damages 
suffered by them because of said iibel, as already set forth, they sustained spécial 
damages In the sum of one tliousand dollars, because of the followlng state of 
facts: That, at the date of said publication, plaintiffs were conducting business 
at two stores on Whitehall Street, In the city of Atlanta; that they had de- 
termined to close one of the stores, and for this purpose to dispose of the goods 
there at auction; that they had flxed upon February 15, 1894, as the time vrhen 
such auction should begin, but that because of the appréhension excited In their 
mlnds by such publication that such a sale would be understood as évidence 
of faillng condition, and Impair thelr standing with their creditors and with the 
commercial world, they delayed such sale for six weeljs; and that by reason of 
such delay they were subjected to an expense of one thousand dollars because of 
the rent of the store whlch they desired to close, the hh-e of clerks for the same, 
and the bills for gasllght and other Incldentals conneeted with the carrylng on of 
sald store." 

Second amendment: "And now corne the plaintiffs, and amend the amend- 
ment heretofore made, wherein they claim of défendants spécial damages, as fol- 
io ws: 

"(1) By striking out after the words 'but that,' In the eleventh Une of such 
amendment, the clause, 'because of the appréhension excited In their mlnds by 
such publication,' and Inserting in place thereof the followlng: 'because such 
publication was of a character to excite in the mind of a man of ordinary pru- 
dence, and did excite In the mlnds of plaintiffs, an appréhension,'— so that the 
sentence as amended shall read as follows: 'That, at the date of the publication, 
plaintiffs were conducting business at two stores on Whitehall street, in the clty 
of Atlanta; that they had determined to close one of the stores, and for this 
purpose to dispose of the goods there at auction; that they had fixed upon Feb- 
ruary 15, 1894, as the time when such auction should begin, but that because such 
publication was of a character to excite in tlie mind of a man of ordinai-y pru- 
dence, and did excite In the mlnds of plaintiffs, an appréhension that such sale 
would be understood as évidence of faillng condition, and Impair their standing 
with their creditors and with the commercial world, they delayed such sale for 
six weeks; and that, by reason of such delay, they were subjected to an ex- 
pense of one thousand dollars because of the rent of the store whlch they de- 
sired to close, the hire of clerks for the same, and the bills for gasllght and 
other Ineidentals conneeted with the carrying. on of said store.' 

"(2) By appending to said amendment the followlng biU of the items constituting 
the expense alleged to be one thousand dollars, to wit: 



DUN V. MAIEB. 171 

Rent of store proposed to be closed ?300 00 

Gas and electric light 25 00 

Salary of J. C. Melllchamp as bookkeeper 85 00 

Salary of Walter Ballard as salesman 100 00 

Salary of J. W. French as salesman 50 00 

Salary of Miss May Archer as saleslady 35 00 

SaJary of J. C. Rivers as coUector 50 00 

Salary of Flewellyn Fluker as porter 22 00 



ÇC67 00 



Third amendment: "Now come the plaintiffs ta the above-stated case, and 
amend the second amendment flled by them under date of May 28, 1896, by 
sti-iklng therefrom the clause, 'and for this purpose to dispose of the goods there 
at auction' (this clause besinning in the thirteenth Une), and to insert in lieu 
thereof the foUowlng; 'and concentrate their entire business in the other store: 
that this other store was entirely sufficient for the business done in both, and 
in it such two businesses could be eonducted with the same facility and success 
as in the two stores; that, for the purpose of so closing the one store, they had 
decided to dispose of the goods there at auction"; and by adding at the end of 
the twenty-flfth Une the foUowlng: 'and this expense was a loss to petitioners. 
In that It was made necessary solely because of such delay,'— so that the para- 
graph thus amended shall read as follows: 'That, at the date of the publication, 
plaintiffs were conducting business at two stores on Whltehall street, in the city 
of Atlanta; that they had determined to close one of the stores, and concentrate 
thelr entire business ta the other store; that this other store was entirely suf- 
ficient for the business done in both, and ta It such two businesses could be eon- 
ducted with the same facility and success as ta the two stores; that, for the pur- 
pose of so closing the one store, they had decided to dispose of the goods there 
at auction; that they hàd flsed upon February 15, 1894, as the time when sucii 
auction should begta, but that because such publication was of a character to 
excite ta the mlnd of a man of ordtaary prudence, and dld excite ta the minds of 
plaintiffs, an appréhension that such sale would be understood as évidence of 
failing condition, and impair thelr standing with their creditors and with the 
commercial world, they delayed such sale for six weeks; and that by reason of 
such delay they were subjected to an expense of one thousand dollars because 
of the rent of store which they desired to close, the hire of clerks for the same, 
and the blUs for gasllght and other Incidentals connected with the carrying on 
of said store, and this expense was a loss to petitioners, ta that It was made 
necessary solely because of such delay." 

And for further amendment the plaintiffs strlke from the second Une of the flrst 
amendment, under date of May 28, 1896, thèse words, "in addition to the gên- 
erai," and substitute thèse words as a part thereof, so that the first sentence 
wlll read: "And now come the plaintiffs In the above-stated case, and amena 
the déclaration therein, and say that as a part of the damages suffered by them 
because of sald llbel, as already set forth," etc. 

Demurrers Interposed by the plaintiffs in error to the amendments were over- 
mled by the court, and on the Issues joined the cause was submitted to the jury, 
who retumed a verdict In favor of the défendants ta error, and judgment was 
duly entered thereon. To reverse the judgment this writ of error Is prosecuted. , 

Walter K. Brown, John L. Hopkins, and T. M. Miller, for plaintiffs. 
in error. 
Marshall J. Clarke, for défendants in error. 

Before PARDEE and McCOBMICK, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge, after stating the case, delirered the 
opinion of the court. 

The ninth spécification of error challenges the correctness of the 
action of the circuit court in overruling the demurrers of the plain- 
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tifPs in error to the original déclaration and to the three amend- 
ments thereof, The démarrer to the original déclaration contains 
several grounds of objection; inter alia, the two following: 

(1) "The language of the alleged libel as stated Is not Ubelous per se, and 
there Is no averment In the pétition of spécial damage to the petitioners by 
reason of the alleged publication of it." (2) "The innuendo is null and void, In- 
asmuch as It undertakes to enlarge and wholly change the meaning of the words 
of the alleged libel as set out in the pétition." 

The question presented for considération is whether the words used 
in the publication are libelous per se. If they are, the uniform cur- 
rent of authority authorizes the recovery of gênerai damages, and no 
spécial damage need be averred. If, however, the words published are 
not actionable per se, it was incumbent on the défendants in error to 
make the necessaryaverments of spécial damage to warrant a recovery. 
Stone V. Cooper, 2 Denio, 293: WoodrufE v. Bradstreet Co., 116 N. Y. 
217, 22 N. E. 357; Newbold v. The J. M. Bradstreet & Son, 57 Md. 38; 
Hirshfleld v. Bank, 83 Tex. 452, 18 S. W. 743; Goldberger v. Grocer 
Pub. Co., 43 Fed. 42; Walker v. Tribune Co., 29 Fed. 827; Townsh. 
Sland. & L. § 289; Odgers, gland, & L. 290, 291; 13 Am. & Eng. Enc. 
Law, 434, 435. It is alleged in the déclaration that the plaintiffs 
in error published in the Mercantile Agency Weekly Change Sheet, 
and circulated among their subscribers, the following false statement 
as to the défendants in error: "Atlanta: Maier & Berkele: M. Berkele 
gives R. E. deeds, f4,100. Jewelry;" "meaning thereby," the déclara- 
tion further allèges "that said firm was in the jewelry business, and 
that the Berkele thereof had conveyed to others real estate belonging 
to him of the value of $4,100, and thus diminished to such an estent 
the property accessible to creditors of said firm for the payment of 
debts due them." The publication of the words set out in the déclara- 
tion is admitted by the demurrer, and it is conceded by counsel for 
the plaintiffs in error that, by the use of the words appearing in 
the Weekly Change Sheet, the plaintiffs in error intended, as the 
innuendo charges, to convey the meaning that M. Berkele was a mem- 
ber of the mercantile firm of the défendants in error, and that he had 
conveyed real estate of the value of $4,100. But the effect attributed 
to the words in the concluding part of the innuendo is denied by 
the plaintiffs in error, who insist that the words are innocent in them- 
selves, and do not imply that Berkele, by the sale of real estate, had 
diminished to any extent the property accessible to his creditors. 
And they further contend that the court cannot présume that the 
words, as ordinarily and properly understood, would injure Berkele 
or the défendants in error in their business, or reflect upon their 
charaeter as merchants. "It is the office of an innuendo to define 
the defamatory meaning which the plaintiff sets on the words, to 
show how they came to hâve that defamatory meaning, and also to 
show how they relate to the plaintiff, whenever that is not clear on the 
face of them. But an innuendo may not introduce new matter, or 
enlarge the natural meaning of words. It must not put upon the dé- 
fendants words a construction which they will not bear. If the 
words are incapable of the meaning ascribed to them by the innuendo, 
and are prima facie not actionable, the déclaration will be held bad 
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on demurrer, or if there be no demurrer, the judge at the trial will 
stop the case." Odgers, Sland. & L. 100, 101; 13 Am. & Eng. Enc. 
Law, 403, iU; Townsh. Sland. & L. § 335. See, also, Kailway Ck). t. 
McCurdy, 114 Pa. St. 554, 8 Atl. 230; Stitzell v. Reynolds, 59 Pa. St. 
488. The question is, do the published words, giving them their 
natural and ordinary meaning, bear the construction ascribed to them 
by the innuendo? To publish of a merchant anything which im- 
putes insolvency, a fraudulent disposition of his property, or a want 
of integrity in his business, is libelous per se, because the publica- 
tion, in légal contemplation, tends to injure his business crédit and 
standing. Newbold v. The J. M. Bradstreet & Son, supra. But, as 
properly said by Ohancellor Walworth in Stone v. Cooper, supra: 

"It is not every false charge against an Individual, even when the same is 
deliberately reduced to writing and published to the world, which is suffl- 
clent to sustain a prlvate action to recover a compensation in damages as for 
a libel. * * * To sustain a private action for the recovery of a compensa- 
tion In damages for a false and unauthorized publication, the plaintifC in such ac- 
tion must either aver and prove that he has sustained some spécial damage 
from the publication of the matter charged against him, or the nature of the 
charge Itself must be such that the court can legally présume he has been 
degraded in the estimation of his acquaintances or of the public, or has suf- 
fered some other loss, either in his property, character, or business, or in his 
domestic or social relations, in conséquence of the publication of such charge." 

In the présent case the words published are harmless in themselves, 
and hâve a plain and unambiguous meaning. They certainly do not 
directly impute to Berkele any fraud, dishonesty, or misconduct in 
the management of his business, or in any matter connected there- 
with ; and it would require a strained and unnatural construction of 
the words for the court to présume that their tendency was to in- 
jure Berkele, much less the firm of the défendants in error, in his 
business as a merchant. The légal presumption is in favor of hon- 
esty and uprightness in business transactions, and the adoption of 
the construction placed by the défendants in error upon the words 
in question would require a reversai of that salutary rule, and stamp 
as dishonest and fraudulent a sale of real estate, simply because it 
was made by a person engaged in mercautile pursuits. We re- 
frain from going to that extent, as we appreciate too highly the value 
of commercial character, and the necessity of preserving it untar- 
nished. Upon this branch of the case our conclusion is that the 
matter set out in the déclaration as defamatory is not libelous per 
se, and that spécial damage should hâve been averred, to authorize 
a recovery. This conclusion is clearly supported by the cases of 
Newbold v. The J. M. Bradstreet & Son, 57 Md. 38, and Woodrufl v. 
Bradstreet Co., 116 N. Y. 217, 22 N. E. 354, to which we refer. 

In référence to the action of the circuit court in overruling the de- 
murrers to the three amendments of the déclaration, little need be 
said. While the demurrers were f ormally overruled, the court stated, 
during the progress of the trial, that the question of spécial dam- 
ages would be withdrawn from tiie jury, and the charge of the court 
instructed them to award gênerai damages only. Although the ac- 
tion of the court in overruling the demurrers to the amendments was 
erroneous, because the damages therein claimed were too remote to 
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be considered, and it was so conceded by oounsel for défendants in 
error on the argument, it was harmless error, resulting in no in jury 
to the plaintiffs in error. As a matter of correct practice, liowever, 
the demurrers should hâve been sustained. 

In view of the disposition which we hâve made of the demurrers 
to the original déclaration, we deem it unnecessary to discuss other 
questions argued by counsel. For the error of the circuit court in 
overruling the demurrers of the plaintiffs in error to the déclaration 
and amendments thereof, the judgment is reversed and the cause 
remanded Eeversed and remand«L 



CENTRAL E. R. OF NEW JERSEY v. KEEGAN. 

(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

Master and Servant— Action for Personal Injuries— Incompetenct ov 
Fellow Servant. 

In an action by an employé for Personal injuries, the Incompetency of the 
foreman In charge of the work and crew affords no ground of recovery, if 
it appears that the Injuries were caused by the carelessness of another mem- 
ber of the crew in executing the foreman's orders to uncouple cars, but In 
a manner not directed by the foreman. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This case cornes hère upon writ of error to review a judgment of the 
circuit court, Eastern district of New York, entered upon the verdict 
of a jury in favor of défendant in error, who was plaintiff below. The 
action was brought to recover damages for personal injuries bus- 
tained by plaintiff while in defendant's employ, 

George H. Holmes, for plaintiff in error. 
A. G. Vanderpoel, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judgea. 

LACOMBE, Circuit Judge. At the time of the accident, plaintiff, 
with four other men, was engaged in drilling cars in the Jersey City 
yard of défendant. Thèse men were O'Brien, conductor, or foreman 
driller; Keegan, the plaintiff, coupler; Lalley, signal man; Gooley, 
pin puller; and Ward, the engineer. AU thèse men were fellow 
servants. Eaiiroad Co. v. Keegan, 160 U. S. 259, 16 Sup. Ct. 269. 
The course of business was as foUows: Dent, the yard master, gave 
to O'Brien drill slips; that is, slips of paper containing the numbers 
of the cars, and the particular tracks leading to the floats on which 
thèse cars were to be placed. The carrying ont of thèse directions 
required fréquent switching of cars from one set of tracks to another, 
in order to sort ont from arriving trains the particular car or cars to 
be placed on a particular float track. It also required the making 
up of trains of cars, sometimes longer sometimes shorter; their move- 
ment, by the engine attached to them, forward or backward, and at 
varying rates of speed; the braking, coupling, and uncoupling of 
the cars composing them. The gênerai management of the opéra- 
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tion was with O'Brien, and he had control over the persons employed 
therein. The plaintiff had worked in this yard before, and had sonie 
previaua expérience in working on other railroads and yards, although 
this was the flrst time he had worked with this particular crew. He 
went to work at about half past 7 in the evening. About 2 a. m., 
having relighted his lantern at the engine, which was then standing 
still, attached to several cars, plaintiff walked to the rear end of the 
train. O'Brien and Gooley were standing there, looking over the 
drill slip. There were some other cars standing on the same track 
below the switch, and about 40 feet beyond the end of the cars to 
which the engine was attached. Plaintiïï's own story is that, when 
he came up to O'Brien and Gooley, they were reading this list of their 
work; that O'Brien said to him, "You make that coupling, and baek 
them ail down clear." The coupling indicated was between the rear 
end of the last car of the train and the forward end of the first car 
of those above referred to as being below the switch. Gooley, who 
was présent and heard this order, conflrms plaintiff's statement, and 
adds that O'Brien told him (Gooley) at the same time what cars to 
eut ofl. Keegan took the coupling link of the rear car in his right 
hand, and, having signaled for the train to back slowly, walked to- 
wards the detached cars, with the rear end of the last car at his back. 
Before he reached them he caught his right foot in the guard rail of 
a switch, and at once called out to hold up the train. His caJl was 
heard, and the engine stopped immediately. Gooley, however, had 
already drawn the pin, and thus uncoupled the cars indicated to be 
eut off, 80 that when the engine puUed up it did not stop the back- 
ward movement. Neither Gooley nor O'Brien was on the cars thus 
moving backward, so there was no one to check their motion by ap- 
plying the brakes; and as a conséquence the rear wheel passed over 
Keegan's leg, producing the injuries complained of. It appears from 
the évidence that it is not customary to back cars, when they are to 
be coupled to others still further behind, unless the moving cars are 
coupled to the engine, and that, when cars are "kicked back" (i. e. 
uncoupled and then pushed back), some one is stationed on the rear 
car to operate the brake. The plaintiff's évidence is most positive 
that, during the six hours the crew were engaged in this same work, 
invariably, "when a coupling was to be made, the engine kept right 
fast to the cars till the coupling was made," and the cars to be eut off 
were uncoupled afterwards. There is sufflcient in the évidence to 
sustain a flnding that Keegan's injuries resulted as plaintiff contends, 
because on this occasion the cars to be eut off were uncoupled from 
the moving train before it had backed up and been coupled to the cars 
below the switch, and a further flnding that such uncoupling was 
négligent should not be disturbed. The theory upon which it is con- 
tended that the défendant is liable is that O'Brien was an incompé- 
tent man, of whose incompetency the défendant had notice, where- 
fore défendant should be held négligent, and should respond in dam- 
ages for the results of O'Brien's incompetency, even to a fellow serv- 
ant. The greater part of the testimony, and nearly the whole argu- 
ment, are addressed to this proposition that O'Brien was incompétent. 
It overshadows the whole case. Before défendant can be held liable. 
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however, for damages resulting from an accident, on thé theory that 
one of defendant's employés was notoriously incompétent, it must ap- 
pear that his incompetency caused the injury; and this must be 
shown either by direct proof, or by évidence fairly warranting such 
inference. A jury should not be allowed to guess at it, without 
proof, The cause of the injury in this case was the uncoupling of the 
cars while in motion, and it seems to hâve been assumed by the trial 
judge that O'Brien directed this to be done. Thus, in the charge, we 
find: 

"Now, was the cutting ofC of those cars, or, rather, the directing them to be cat 
off, by O'Brien, an improper act, a négligent act, such an act as a compétent and 
suitable eonductor would not hâve done? ♦ * ♦ If so, the plalntifC ia entitled 
to recover," etc. 

When we turn to the record, however, which contains ail the testi- 
mony, we find nothing to sustain a finding that O'Brien gave any 
such order. Only three men were présent when the order was given, 
— the plaintiff, Gooley, and O'Brien himself . O'Brien died bef ore the 
trial, and the plaintiff says he did not hear the instructions to Gooleyj 
that he left immediately after receiving his own order. Gooley, 
therefore, who is called for the plaintiff, is the sole witness to what 
was said, and this is his whole testimony on the subject: 

"I remember well enough when he gave me the orders that we were almost 
together,— the tïiree of us. O'Brien had his drill slip in his hand." "As near as 
I can remember, we were coming up after we coupled up to those cars. We 
puUed up, and Mr. O'Brien told me what cars to eut off, and how to eut them; 
and I went up above the swltch, and I eut those cars ofiC. I don't remember how 
many It was. I think It was two or three, but probably there might hâve been 
more. * • * Q. By whose orders did you pull the pins? A. Mr. O'Brien told 
me while we were pulling up how many cars to eut off, and, as soon as we got 
over the swltch, then I eut the cars off, or while we were bacldng down, rather. 
Q. While the cars were belng backed down you pulled the pin and eut the cars? 
A. Yes, sir. Q. So that the cars were moving when you eut them, weren't they? 
A. Yes, sir; they were moving. Q. And that was at O'Brlen's order,— tlie eon- 
ductor? A. O'Brien didn't tell me at that tlme to eut the cars off, but he told me 
while we were pulling up out of the tracli how many cars to eut off. Probably 
we had hold of ten cars, and probably we eut two off, and one, and three, and 
then he told me what cuts to make; and as soon as we got above the switch I 
eut them ofiP, while we were backing down." While they were at work that 
evening, before the accident, "O'Brien's orders were issued In the same way as 
on this occasion; simply telllng you what to do,— what to eut off and what to 
couple." 

Gooley was the "pin puUer" of this gang. He had switched cars 
for a good many years. There is no suggestion that he was not a 
compétent man, quite capable of executing such orders as might be 
given to him in a proper manner, without spécifie supervision. For 
six hours this same night he had been receiving orders to eut off cars 
issued in this same way, and there is nothing to show that in obeying 
any of those earlier orders he eut off cars while the train was backing 
down to couple. Having coupled up some cars, and while they are 
being hauled forward [up], O'Brien consults his drill list, and tells 
Gooley what cars to eut off next, but gives no instructions to eut 
them off otherwise than in the usual way at the usual time. Under 
thèse circumstances, we are not satisfled that O'Brien is to be held 
responsible because Gooley drew the pin while the cars are moving 
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backward, instead of waiting till they stopped. Since it was through 
no fault of O'Brien that tlie pin was drawn too soon, and since it was 
such a prématuré drawing oS the pin whicli caused the accident, the 
question whetJier or not lie was generally compétent to discharge his 
duties is immaterial. Assuming that plaintiff was not himself négli- 
gent, the accident seems to hâve been caused by the carelessness ot 
Gooley, a fellow servant, for whose négligence défendant would not 
be liable. 

At the close of the whole case, défendant moved for the direction of 
a verdict on the ground that — 

"There Is not sufficlent proof In law to sustain a verdict for the plalntlfE; that 
the accident resulted from a danger incident to the nature of the employaient in 
whîch the plalntlfC was engaged; that the plaintiff assumed ail the risk of the 
dangers he allèges caused the accident; that, If there was any négligence, it was 
the négligence of a fellow servant or servants, for which défendant Is not liable; 
that there Is no négligence proven against the défendant; that, if there Is any évi- 
dence In the case that O'Brien was incompétent, the évidence In the case which 
Is claimed to show that he was Incompétent Is not sufBcient to prove that the 
accident was caused by reason of any of the defeets which It Is claimed exlsted 
In O'Brien; that It was not the approxlmate cause of the accident." 

The exception to the court's refusai to make such direction suffl- 
ciently présents the point above discussed. The judgment appealed 
from is reversed. 



ATLANTIC TRANSPORT CO. v. CONEYS. 
(Circuit Court of Appeals, Second Circuit, July 26, 1897.) 

Uabtbb and Servant — Indepkndbnt Contkàctor. 

A flrm of jobbing carpenters employed by a steamshlp company to make 
necessary repairs and altérations in thelr vessels when In port, and who 
charged for work by the hour, and lumber by the foot, sent men in charge of 
a foreman to do the work. Snperintendents and captains of the vessels had 
the rlght to direct the manner and estent of repairs and altérations to be made. 
Héld, that the men, while so engaged, were the servants of the steamshlp com- 
pany, and not of an indépendant contractor. 

Wallace, J., dlssenting. 

In Error to the Circuit Cîourt of the United States for the Southern 
District of New York. 

This writ of error was brought to reverse a judgment for $2,034.85 rendered 
upon a verdict of the jury in favor of Miehael Coneys, the plaintiff below, in an 
action to recover damages for Personal injuries caused by the négligence of per- 
sons alleged to be the servants of the défendant, a steamship company having a 
Une of steamers runnlng to and from New York, and engaged in the transporta- 
tlon from New York to London of cattle, horses, grain, and gênerai merchandlse. 
The plaintiff was an employé of an elevator company, and at the time of the 
accident was at work upon a canal boat alongside of the defendant's steamer 
Mississippi, and between it and a grain elevator from which the steamer was 
loading. He was injured by the fall upon hlm of a wooden shutter which was 
used for closing a gangway at the slde of the top deck of the steamer, and was a 
part of the fittlngs of the vessel for the carriage of cattle, and which was being 
handled by carpenters in the employment of H. P. Kirkham & Son. a flrm of 
cariœnters, who were repairing the cattle stalls. The accident happened through 
the négligence of the carpenters. The défendant relied upon the position that the 
workmen were in the employment of Independent contractors, and were not Its 
Bérvant/i, and, in varions forms, requested the trial court to thus Instruct the jury. 
The court charged the jury that the évidence showed they were not the servants 
82 F.— 12 
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of an Independéttt contractor, but that they were ûolng the ship's work at th» 
reqnest of, and under the direction of, the ship's offlcers. To this charge the 
défendant exçepted, and the assignments of error relate to this exception, and to 
the various refusais of the trial judge to direct otherwlse. The facts in regard 
lo the course of business of the défendant with the flrm of H. P. Kirliham & Son 
are given in the opinion. 

William P. Burr and H. K. Coddington, for plaintiff in error. 
J. Parker Kirlin, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). The 
fact of a distinction between the liability of an employer for an injury 
caused by the négligence of his employé or his servant, and the lia- 
bility of an owner for an injury caused by the négligence of an inde- 
pendent contractor who undertakes to exécute specified work upon 
the owner's property, was formerly not well recognized (Bush v. Stein- 
man, 1 Bos. & P. 404), but is now distinctly understood (Hilliard v. 
Richardson, 3 Gray, 349). If any confusion now exists, it is in regard 
to the controlling tests that détermine the character of the particular 
contract which is under examination. The two kinds of employment 
are f requently close to each other, and, while it is often not difïicult to 
appreciate and understand the différence between the two classes of 
contracts, it is sometimes difficult to express the distinctions with ex- 
actness of language. The cases of Oasement v. Brown, 148 U. S, 
615, 13 Sup. et. 672, and Railroad Co. v. Hanning, 15 Wall. 649, illus- 
trate that, while two contracts may apparently be similar in phrase- 
ologj) yet their nature and subject-matter may place the respective 
contracting parties in différent relations to each other. The tenden- 
cy of modem décisions is not to regard as essential or controlling the 
mère incidentals of the contract, such as the mode and manner of pay- 
ment (Corbin v. American Mills, 27 Conn. 274), or whether the owner 
can discharge the subordinate workmen, and not to regard as essen- 
tial, or an absolute test, so much what the owner actually did when 
the work was being doue, as what he had a right to do. Many circum- 
stances may combine, as in Butler v. Townsend, 126 N. Y. 105, 26 N. E. 
1017, which show that the relation of an independent contractor ex- 
ists, but the significant test, which courts regard as of an absolute 
character, has been variously expressed by them as follows: 

"The test, I think, always is, had the superior control or power over the acting 
or mode of acting of the subordlnates? • » * Was there a control or direction 
of the person, in opposition to a mère right to object to the quallty or the descrip- 
tion of the work done? * ♦ 'On the other hand, if an employer has no sucU 
pei'sonal control, but has merely the right to reject work that is 111 done, or to 
stop work that is not being rightly done, but has no power over the person or time 
of the workman or artisan employed, then he will not be their superior, in the 
sensé of the maxlm, and not answerable for their fault or négligence." Lord 
Gifford in Stephen v. Commissioners, 3 Sess. Cas. (4th Séries Scot.) 535, 542. 

In Linnehan v. EoUins, 137 Mass. 123, 125, the instruction of the 
trial judge, wbich was adopted by the appellate court, was: 

"The absolute test is not the exercise of the power of control, but the right to 
exercise power Of control." 
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In Hexamer t. Webb, 101 N. Y. 377, i N. E. 755, the court said: 
"The test to détermine whether one who renders service to another does so as 
a contractor or not is to ascertain whether he renders the service in the course of 
an Independent occupation, representlng the will o£ his employer only as the 
resuit of his work, and not as to the means by vrhich it is accomplished." 

In Casement v. Brown, supra, the court, by Mr. Justice Brewer, 
said: 

"The will of the companles [the owners] was represented only in the resuit 
of the worlî, and not In the means by which it was accomplished. This gave to 
the défendants the status of independent eontraetors, and that status was not 
affected by the fact that, instead of waiting until the close of the work for ac- 
ceptance by the engineers of the companies, the contract provided for their daily 
supervision and approval of both material and work." 

— ^Whereas, in Railroad Ck). v. Hanning, supra, the court found that 
the essence of the contract to rebuild an old wharf, and "make it as 
good as new," was a réservation of the power, "not only to direct what 
shall be done, but how it shall be done." 

In the case now under considération the contract was not in writ- 
ing, but was manifested by the course of business between the parties, 
and the witnesses are not at variance as to its tenus. There was no 
question before the jury as to the évidence, but the plaintiff in error 
insists that it was entitled to a ruling that the légal conclusions from 
the évidence must be that the firm of carpenters stood in the position 
of independent eontraetors, or at least that the question of the char- 
acter of the contract was one for the jury. The members of the court 
concur in the opinion that the facts did not entitle the plaintiff to the 
absolute ruling which was asked for, and the majority are of opinion 
that the only just inferences from the testimony are that the relation 
between the shipowners and the carpenter was that of master and 
servant. The dissenting judge thinks that the inferences might 
be twofold, and that the question should hâve been submitted to 
the jury. 

The steamship companv had for four years before the accident 
been operating a line of steamers carrying horses, cattle, and gênerai 
cargo from New York. Whenever a steamer arrived in port, its fit- 
tings for cattle and other equipraents for the carriage of freight re- 
quired repairs, which were uniformly made by Kirldiam & Son, who 
charged for work by the hour, and for material by the f oot. The dock 
superintendent of the steamship company, in reply to the question, 
"Describe to us how the work is done; who gives the directions?" 
said: 

"There are hardly any directions to be given. Mr. Klrkham has a foreman 
there, and he goes to work,— being used to this work, he knows just what Is to 
be done; and he goes ahead and does this work regularly each week, exeepting 
possibly when we bave horses. When we hâve horses, then I counsel him how 
many horses." 

In reply to the question, "What kind of work do they do on the ship, 
and how long are they there generally each trip?" he said: 

"Some of them aire there most ail the time whlle the shlp Is in port. There Is 
so many things to be done— fitting up the boat for grain, and tinkering around, 
one thing and another; fixing up the cattle fittlngs; flxlng up for the horses— 
that it takes a larger or smaller gang, accordlng to the amount of work, most 
of the time the ship is In port." 
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The carpenters' foreman testified tliat he goes over everj vessel of 
the steamship company as it arrives, and reports the resuit of his in- 
spection to the superintendent, who tells him to go ahead with the 
work; that when the Mississippi came in, the superintendent being 
absent, the assistant gave orders to go ahead and see to the repairing 
the same as usual; that in practice the witness got instructions from 
the captains once in a while, "in the nature of altérations, or any 
thing that way"; and that it was a part of his gênerai duty to do any 
repairing that he sees is needed, and asked for by the captain or by 
the dock superintendent. Kirkham & Son are the Jobbing carpen- 
ters customarily employed by this steamship line. Their expérience 
has been such that their ascertainment of the necessary amount of 
repairs is relied upon. They are told to do the work, and, as a rule, 
need no other directions. But both the captains and the superin- 
tendent hâve the right to direct the extent and the manner of the 
altérations and repairs. It is a right not often exercised, for the car- 
penters apparently had the confidence of the superintendent, but the 
right existed. But it may be said that, while it is true that the of- 
flcers of the défendant had some gênerai power to direct how altéra- 
tions and repairs should be made, they had no particular power "to 
direct and control the manner of performing the very work in which 
the carelessness occurred," and thkt the existence or nonexistence of 
such kind of power is the real question in the case, which is true. 
Charlock v, Preel, 125 N. Y. 357, 26 N. E. 263; Vogel v. Mayor, 92 
N. Y. 18. The subject-matter to which the course of business related 
— ^that of a séries of minor jobbing repairs — tells with a good deal of 
clearness what the rights of the respective parties were. The con- 
tract of the superintendent was not analogous to that of a household- 
er's occasional contract with a tinman to tin a roof, or with a painter 
to paint a house. It was analogous to that of the owner of a house 
who customarily calls in the jobbing carpenter whom he is in the 
habit of employing, and starts him in the work of "tinkering around, 
one thing after another," and doing the varions jobs of repairs which 
time has shown to be necessary. The manner in which the work shall 
be doue, and the dangers to be avoided, as well as the extent to which 
the work shall be carried on, are under the control and guidance of 
the owner. In this case separate bills were made out for the sepa- 
rate kinds of work upon each vessel, and for the materials f urnished 
for each job; and, while the mode of payment is not essential, it was 
not in harmony with the usual incidents of the contract of an inde- 
pendent contracter. Inasmuch as, in our opinion, the only infer- 
ence that can fairly be drawn from the testimony is that the steam- 
ship company and the carpenters were in the usual relation of master 
and servant, the judgment of the circuit court is affirmed. 

WALLAOE, Circuit Judge (dissenting). I think that the évidence 
upon the trial presented a question of fact for the détermination of 
the jury, — whether Kirkham & Son were contractors, exercising an 
independent calling, and delegated with the responsibility of deciding 
how the carpenter work which they were to do for the défendant 
should be done, subject to the right of the défendant to object to the 
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quality of the work, or whether the relation between their subordi- 
nates and the défendant was that of master and servant. Unless the 
défendant, pursuant to the understanding or course of business be- 
tween it and Kirkham & Son, had the right to direct and control 
the manner of performing the very work in which the carelessness oc- 
curred by which the plaintiff was injured, the employés of Kirkham 
& Son were not its servants. In my opinion, the triai judge erred in 
taking this question from the jury, and deciding as matter of law that 
thèse employés were the servants of the défendant. I therefore dis- 
sent from the opinion of the court. 



WARNER V. PENOYER et al. 

(Circuit Cîourt, N. D. New York. August 17, 1897.) 

No. 6,392. 

National Banks— Liabilitt op Dirbctors for Négligence. 

Where the affaira of a national bank were managed entirely by Its cashler, 
who was reputed and universally bolieved to be honest and capable, but 
whose dishonesty and reckless management resulted In wrecking the bank, 
the président and directors, who knew little of the business of banking, anà 
most of whom were farmers, were not guilty of négligence rendering them 
llable for the losses to créditera because they failed to examine the bcoks; the 
étalements prepared and fiu^ished them by the cashler, and which purported 
to be made from the books, showing the bank to be In a prospérons condition, 
and there being no grounds of suspicion known to them. Briggs v. Spauldlng, 
11 Sup. et. 924, 141 U. S. 132, foUowed. 

This was a suit in equity by John W. Warner, as receiver of the 
First National Bank of Watkins, N. Y., against William J. Penoyer 
and others, directors of said bank, for loeses of the bank alleged to 
hâve been caused by défendants' négligence as such directors. 

Martin S. Lynch and Edward Winslow Paige, for complainant. 
Frank C. Avery, Charles M. Woodwaxd, and Frédéric Collin, for 
défendants. 

OOXE, District Judge. The complainant, as receiver of the First 
National Bank of Watkins, N. Y., seeks to recover of the défendants, 
who were directors of the bank, for losses alleged to be due to their 
négligence. Watkins is a village of about 3,000 inhabitants in Schuy- 
1er county, N. Y., situated in the midst of an agricultural community. 
The First National Bank of Watkins, succeeding the Schuyler County 
Bank, was organized in 1883 with a capital of $50,000. It closed its 
doors, hopelessly insolvent, on the 8th of February, 1894. William 
N. Love was président of the bank from 1885 until August, 1892, 
when he died. The défendant Adrian Tuttle, who was a director 
from the organization of the bank, became its président upon the 
death of William N. Love. John W. Love, a son of William N. Love, 
entered the bank as an errand boy, and rose to the position of cashier 
before his father's presidency. He was continued in that position 
until the failure of the bank, being its chief executive ofiScer and 
having the entire charge of its affairs for at least 18 months prior to 
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the failure. At the time of his father's death lie was about 32 years 
of âge, réputed to be worth two or three thousand dollars. The di- 
rectors never required a bond from him and be gave none. The re- 
ports to the comptroller show that the deposits and discounts of the 
bank averaged not to exceed about |200,000. When the bank sus- 
pended, February 8, 1894, it had lost malnly through the négligence, 
incompetency and rascality of the cashier, John W. Love, nearly $150,- 
000. Of this sum about |100,000 was lost during the 18 months sub- 
séquent to his father's death and while Tuttle was président. John 
W. Love is now serving a term in the state's prison for his crimes in 
wrecking this bank. It is not necessary to enter into the détails of 
his fall. It is the old familiar story, The first false step, the rap- 
idly downward course, the hopeless struggle to avert disclosure by 
perjury, forgery and theft; discovery, disgrâce and then — the peni- 
tentiary. The défendants do not deny his incompetency or attempt 
to palliate his crimes. Ail agrée that the bank was ruined by him. 
The largest item of loss was through the Western Improvement Com- 
pany, a spéculative concern of which the cashier was vice président, 
and for which he discounted notes and permitted overdrafts to the 
amount of |72,000. This account began in October, 1891, gradually 
growing larger until the failure of the company involved the bank 
in ruin. It may be conceded that this was reckless, if not dishonest, 
banking, and that Love's action in permitting it rendered him liable 
for the loss and rendors the défendants equally liable if they con- 
nived at or permitted it. The directors were ail men of good char- 
acter and had the confidence of the community. With two excep- 
tions they were farmers. Ail were unacquainted with the détails of 
banking and had little knowledge of bookkeeping. During the en- 
tire period of his cashiership John W. Love had the confidence of the 
citizens of Watkins. To ail outward appearances hia character was 
above reproach ; his life blameless. We hâve then, upon undisputed 
f acts, the following situation : A village bank managed exclusively 
by its cashier, who is believed to be honest, but whose dishonesty and 
incompetency resuit in wrecking the bank. A set of books, for the 
most part correctly kept, which, if examined, would hâve disclosed the 
reckless financiering of the cashier. This examination, depending 
upon the time it was made, would, probably, hâve saved the bank 
from failure or greatly reduced its losses, A board of directors com- 
posed of men knowing little of banking, but honest and respected, 
who intrust the administration of the bank to the cashier relying 
upon his représentations and never examining the books except as 
statements, purporting to be taken from them, are submitted to the 
board from time to time. The question of liability can be narrowed 
to the single inquiry, should the directors hâve examined the discount 
register and gênerai ledger? Are they liable for not doing this? 
The law which rules this controversy must be taken from Briggs v. 
Spaulding, 141 U. S. 132, 11 Sup. Ct. 924. This is true, even though 
the court may be convinced that the rule contended for by the dis- 
senting justices is conducive to greater stability, conservatism and 
honesty in ail branches of commerce and finance. A somewhat ex- 
tended expérience in the trial of indictments under section 5209 of 
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the Eevised Statutes has led to the conclusion that în fully half thèse 
cases an examination of the books of the bank by the directors, or an 
examiner, would prevent failure, or, at least, would save large sums 
for the creditors. Furthermore, the knowledge that such an exam- 
ination is liable to be made at any time would hâve a most salutary 
effect in restraining dishonest ofiScers from entering upon a career 
of crime. The rule laid down by the suprême court does not, how- 
ever, require such an examination unless the directors become ac- 
quainted with some fact calculated to arouse suspicion. The liability 
of the directors, says the court, in the Briggs-Spaulding Case, "dé- 
pends upon whether they should hâve made an examination of the 
books and assets of the bank," etc. The court holds that they were 
not required to do this, quoting, with approval, the language of Sir 
George Jessel in Hallmark's Case, 9 Ch. Div. 332, as follows: 

"I know no case, exeept Ex parte Brown, 19 Beav. 97, which shows that it Is 
the duty of a director to look at the en tri es in any of tfhe books; and It would be 
extending the doctrine of constructive notice far beyond that of any other case to 
impute to this director the knowledge which it is sought to impute to him in this 
case." 

I cannot resist the conclusion that the conduct which the suprême 
court excused approached much nearer the verge of culpable négli- 
gence than that of the défendants in the case at bar. The status of 
the three directors, whose négligence was in question, is thus char- 
acterized in the minority opinion : 

"In fact, thèse gentlemen, while they were directors, had no knowledge what- 
ever of what was being done by Lee in the conduct of the bank. They took his 
Word that ail was right, and gave no attention whatever to the management of 
its business. * * * They signed and certified to their correctness [reports to 
the comptroUer] entirely upon their faith in Lee. They acted as if confidence In 
him discharged them from ail responsibllity touching the management of the 
bank. • • * In the case of Mr. Spaulding, there are absolutely no clrcum- 
stances of a mitigating eharacter. * ♦ * He performed no duty while director, 
exeept 'to examine reports'; but he made no examination to ascertain their cor- 
rectness. * • • When asked in référence to the enormous overdrafts, made 
■wthile he was director, and whether he did anything to prevent them, he replled, 
'I didn't go to the bank to ascertain. I lef t the offleers In charge as I found them.' 
• * • 'I never examined its books or affairs, and I only examined the reports 
which it made to the comptroUer, whose duty it was to see that thèse reports 
were correct' • * * It is plain from the évidence that if, with his long ex- 
périence in banking business, he had given one hour, or at the utmost a few honrs' 
time in any week while he was director, to ascertain how this bank was belng 
managed, he would hâve dlscovered enough tbat was wrong and recldess to 
hâve saved the association » • * many if not ail the losses thereafter oc- 
curring. TJpon his theory of duty, the only need for directors of a national bank 
is to meet, take the required oath to admlnister ibs business diligently and hon- 
estly, tum over ail its affairs to the control of some one or more of its oflBcers, 
and never go near the bank again unless Bhey are notified to come there, or until 
they are Informed that there is something wrong. • * » The case is one of 
supine, continuons négligence, upon the part of the three directors named, in 
the discharge of duties they owed to the bank and to those interested In it" 

And yet thèse men were exculpated. 

The question arises, how can this court, in justice, hold thèse de- 
fendants when the only act of négligence is failure to do that, which, 
on the highest authority in the land, they were not required to do? 
I hâve read with interest the able opinion in the case of Gibbons t. 
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Ànderson, 80 Fed. 345. With the views tliere expressed I am in 
he&rty accord and should be inclined to enter a similar decree if there 
were hère the necessary suspicions circumstances to put the directors 
upooa inquiry. In the Gibbons Case it appeared that the usual diTl- 
dend was passed in January, 1892, and again in July, 1892, and the 
court says: 

"It would seem to me that at the last-mentloned date the fact that a year had 
now gone by TOtliout any deelaxation of dividend, and no sufficient explanatiou 
thereof being shown, the attention of the board of directors, to the bank's condi- 
tion, was challenged, and that, In the interest of those eoncemed, an examination 
into the causes should hâve been instltuted." 

There was also in that case a letter from the comptroller making 
disclosures and giving warning which was brought directiy to the at- 
tention of the board; and even this failed to arouse them from their 
lethargy. In Eobinson v. Hall, 25 U. S. App. 48, 12 C. C. A. 674, and 63 
Fed. 222, the frauds and irregularities which resulted in the min of 
the bank were of such a character that they must hâve been known 
to the directors. In the case at bar, on the contrary, dividends were 
regularly paid and every one in the community believed the bank to 
be in a most flourishing condition until the news of Love's flight was 
made known. Some of Love's frauds were carried on so clandes- 
tinely, by false entries and juggling with the books, that it is not pre- 
tended that they could hâve been discovered except by an expert. 
Others, like his larceny of the cash, it would hâve been impossible to 
prevent. The chief accusation against the directors is that they per- 
mitted the account of the Western Improvement Company to grow 
to such large proportions; but they ail testify that they were abso- 
lutely ignorait of the existence of such an account, and there was no 
way they could hâve discovered it short of an actual inspection of the 
books, for statements purporting to be drawn from the books were 
from time to time submitted to them. There was nothing to direct 
suspicion in that direction. At the time they trusted Love no young 
man in the community atood higher. They had absolutely no reason 
for thinking that statements presented by him were false and that 
notes submitted by him were forared or flctitious. Thèse men were 
none of them bankers or bookkeepers, and the examination by them 
of statements which, they were informed by a trusted employé, were 
taken from the books, was surely the next thing to an examination of 
the books themselves. 

The argument for the complainant proceeds upon the theory that 
the défendant Tuttle, being the président of the bank, was guilty of 
greater négligence than the other défendants. In other words, if 
any défendant is liable it is Tuttle. A brief résumé of the testimony 
as to him will, therefore, suffice for ail. Adrian Tuttle is a farmer, 60 
years of âge, residing in the town of Eeading, 2^ miles from the bank 
building. He had been a director since its organization and was 
elected président of the bank in the autumn of 1892. He and his 
family owned |6,000 of the shares of the bank, purchasing $4,000 of 
this amount in 1892 and 1893 while he was président. John W. 
Love was employed during Tuttle's connection with the bank, and for 
some time prier to his presidency Love had been cashier. Nothing 
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had ever occurred to mar Tuttle's conûdence in Love until the morn- 
ing the bank closed. During his presidency he attended every meet- 
ing of the directors. His visita to the bank were fréquent, some- 
times every day, sometimes every other day, and during haying or 
harvesting he would come down in the evening and talk with the 
cashier. When in the bank he frequently did the work of the cashier 
and the clerks while they were absent making collections or for other 
purposes. He had numerous conversations with the cashier regard- 
ing the condition of the bank and was always informed that it was 
solvent and prospérons. Weekly statements drawn up by the clerk 
or cashier were examined by him every Tuesday morning. The last 
statement of this kind was submitted to him two days bef ore the bank 
failed. It showed that the bank was solvent and prospérons. That 
Tuttle had the utmost confidence in the bank up to the last moment 
of its existence as a going concem, is demonstrated by the fact that 
he had a deposit there of $420 when the collapse came and made a 
deposit of $100 on Wednesday — the bank f ailing on Priday. Shortly 
before the bank failed he signed a tax collector's bond for the pur- 
pose of securing the deposit for the bank and subsequently paid the 
ameunt of the loss. At the directors' meetings in response to a re- 
quest to produce ail the notes of the bank the cashier would bring in 
a bundle of notes and the directors would proceed to examine them, 
Tuttle swears that he did not know of the overdraft of the Western 
Improvement Company, or of the discount of its paper. After the 
cashier absconded Tuttle did what he could to secure his arrest and 
paid one-third of the reward ofifered for his appréhension. He has 
also paid the assessment on his stock. Thèse are the salient featurea 
of Tuttle's connection with the bank. It will hardly be controverted 
that, when compared with Spaulding's directorship in the Buffalo 
bank, it is a record of activity and prudence. The testimony as to 
the other directors is substantially the same. Unquestionably they 
trusted too implicitly to Love, but it would be manifestly unfair to 
judge them in the light of what now is known of Love's character. 
At the time they trusted him every one trusted him. Nothing had 
occurred to shake their confidence in him, or put them upon inquiry. 
It is true that at the meeting held on the llth of July, 1893, a list 
of notes was submitted showing eight $5,000 discounts, but it did not 
show who were the makers and indorsers. There was nothing to 
show that thèse discounts were ail for the same party. With the 
burden upon the complainant it can hardly be said that this proof 
sufiQciently establishes négligence in the teeth of the défendants' 
oaths that thev never knew of the Western Improvement Company's 
discounts. Assuming that they could be held liable had they known 
of this transaction, the court must flnd that they did not know of it, 
and that the facts were so concealed by Love that nothing occurred 
to turn their attention in that direction. 

After giving this cause the most careful considération it is thought 
that under the law of Briggs and Spaulding, which, of course, is con- 
trolling upon this court, the liability of thèse défendants has not been 
established. The bill is dismissed. 
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PRIDDIE V. THOMPSON, United States MarshaL 
(Circuit Court, D. West Virginia. July 28, 1897.) 

1. United States Marshal — Rbmoval op Office Dkputt — Civil Service 

Law. 

An office deputy marshal appolnted by the joint action of the attorney 
gênerai and the marshal under the provisions of the act of May 28. 1806 (29 
Stat. 182, § 10), is protected in his position by the civil service laws and 
rules, and Is not subject to removal by the marshal. 

2. Injunction — Removal from Office— Civir. Service Law. 

One who holds a position under the protection of the civil service laws 
and rules Is entitled to the remedy by injunctlon to prevent his unauthor- 
ized removal therefrom. 

J. T. McGraw, J. H. Holt, and Z. T. Vinson, for complainant. 
Joseph H. Gaines, for défendant 

JACKSON, District Judge. This cause is now heard upon a mo- 
tion for an injunction upon a bill flled by the complainant, an office 
deputy marshal of the United States for the district of West Vir- 
ginia, against the défendant, the marshal of the United States for 
the district of West Virginia. The défendant files a demurrer to 
the bill, and insists — First, upon the right of the marshal to remove 
the complainant in this cause from the position he holds; second, 
that there exists no légal remedy to prevent the marshal from remov- 
ing the complainant from office, and appointing another in his place. 
Oongress passed an act "to regulate and improve the civil service of 
the United States," which was approved by the président on the 16th 
day of Jannary, 1883. 22 Stat. 403. I infer that the purpose of 
congress Tvas to promote efficiency in the public service, and the ex- 
ercise of such a power was clearly within its législative scope. Un- 
der and by virtue of the provisions of this act the commission was 
authorized "to make régulations for their guidance" in the exécu- 
tion of the powers conferred upon it, subject to the rules that may 
"be made by the président." Upon the 28th day of May, 189G, con- 
gress passed an act "allowing the marshals of the United States to 
employ necessary office deputies and clérical assistants, if in the opin- 
ion of the attorney gênerai the public interest requires it." 29 Stat. 
182, § 10. The bill allèges that the complainant was appointed, un- 
der written authority from the attorney gênerai, by G. E, Wells, then 
marshal of this district, "chief office deputy marshal," with the ap- 
proval of the attorney gênerai, and that he qualifled as such officer 
on the Ist day of July, 1896. The form of the appointment was pre- 
pared and sent to the marshal from the department of justice, as pro- 
vided for in the act of May 28, 1896, designating and authorizing the 
complainant to act as chief office deputy of the United States marshal, 
and to hold said position subject to the conditions prescribed by the 
tenth section of said act. Prior to the act of 1896, deputy marshals 
were ail on the same footing, and held their positions at tlie pleasure 
of the marshal, unless removed by the district court. By the tenth 
section of the act of 1896 there was a provision made for a new 
grade of deputy marshals, to be known as "office deputies," "when, 
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in the opinion of tlie attorney gênerai, the public service requires 
it"j salaries to be flxed by the attorney gênerai, and to be paid ont 
of the treasury of the United States. Section 11 of the same act 
provides for the appointment of deputy marshals "who shall be known 
as fleld deputies, and, unless sooner removed by the district court, 
shall liold offlce during the pleasure of the marshal, and shall re- 
ceive as compensation for their services three-fourths of their gross 
fées, including mileage, as provided by law." By the terms of sec- 
tion 10 of the act, no limitation is imposed upon the tenure of the 
position of the oflBce deputy, nor is there any provision found in the 
act that places the position at the pleasure of the marshal. He is 
paid directly from the treasury; but in the case of the fleld deputy 
the tenure of the ofiflce is at the pleasure of the marshal, and, as be- 
fore stated, he is paid ont of the gross fées of his office. It is claimed 
by the complainant in this action that he is protected in his posi- 
tion by the express terms of the civil service law, and the régula- 
tions made to exécute its provisions; that he has been assigned by 
the order of the attorney gênerai to the position of chief office deputy 
at a salary of |1,800 per annum. It is apparent that there is a strik- 
ing différence between the two sections referred to, and that con- 
gress did not Intend that office deputies should be removed except 
for good cause, "other than for political or religions opinions or af- 
filiations," but intended to keep the ofiSce in the hands of trained 
men, leaving the fleld deputies alone subject to removal. It would 
seem that congress intended that office deputies should not be re- 
moved from their positions by a marshal who happens to entertain 
différent political opinions, so long as such deputy was an efficient 
and faithful offlcer. There is no provision in the act to remove an 
office deputy once installed in his position, not even. for cause. 

The second section, par. 1, of the civil service act provides that 
the civil service commission shall "aid the président as he may re- 
quest in preparing suitable rules for carrying the act into effect," 
and makes it the duty of "ail officers of the United States in the va- 
rions departments and offices to which any such rules may relate to 
aid in carrying such rules into effect." Under the provisions of this 
act the président promulgated, on the 6th day of May, 1896, cer- 
tain rules prepared by him in connection with the civil service com- 
mission. The additions under the revision of the rules as promul- 
gated May 6, 1896, brought into the classifled service "office deputy 
marshals." 13 Civ. Serv. Eep. pp. 101, 102. The records of the 
civil service commission show that this complainant was, by the joint 
action of the commission and the attorney gênerai, recognized as be- 
longing to the classifled service, and he is so reported in the reg- 
ister of the department of -justice for 1897. The marshal of this dis- 
trict, by letter bearing date June 15, 1896, addressed to the attor- 
ney gênerai, recommended to him the complainant as his chief office 
deputy, which the attorney gênerai approved in a letter bearing date 
June 29, 1896, the appointment to take effect on the Ist day of July, 
1896, and which position he has held, unmolested, up to the time of 
the flling of this bill. It does not appear that he ever passed the 
civil service examination, but, being in office at the time he waa 
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placed in the classified service, as proyided for by section 7, rule 2, 
he was exempt from such examination. 

I hâve referred to such portions of the act of congress creating the 
civil service commission, and the rules promulgated under it, as I 
think apply to the case under considération. It is to be presumed 
that congress intended, when it passed the act, that it should be ob- 
served in good faith by ail the oiïicers of the government who came 
within its provisions. It will be observed that the civil service com- 
mission, as well as the attorney gênerai, in construing section 10 of 
the act of 1896, must hâve reached the conclusion that the office 
deputies come within the provisions of the act, and by their joint 
action they hâve placed them in the classifled service. So far as the 
attorney gênerai took action in regard to the classification of thèse 
deputies, he must hâve concluded that by the terms of section 10 the 
appointment was vested in him upon the recommendation of the mar- 
shal. The marshal could not appoint without his approval, and it 
was a condition précèdent that the marshal should recommend a 
person for ihe position before the attorney gênerai could approve it. 
Certainly congress never intended that the marshal should recom- 
mend a person to himself for appointment. To my mind, there can 
be no question that the real source of power in making this appoint- 
ment was with the attorney gênerai, upon the recommendation of 
the marshal. If this conclusion is wrong, why should the marshal 
be vested with the power of recommendation? If the marshal is 
the appointing power, there would be no occasion for him to recom- 
mend a person for appointment. It is absurd to suppose that the 
law intended that the appointing power should be invested with the 
power of recommendation to itself. When we look to the provi- 
sion which fixes the salary of the office deputies, we find that their 
salaries are flxed by the attorney gênerai, and paid monthly out of 
the treasury of the United States, and not out of the fées earned by 
them as provided for fleld deputies in section 11. I hâve concluded, 
therefore, that the office deputy or clérical assistant is an appointée 
of the attorney gênerai, upon the recommendation of the marshal, 
for the reason that no person recommended by the marshal could be 
appointed unless approved by the attorney gênerai. It would seem 
that when an appointment is made by the joint action of the attor- 
ney gênerai and the marshal, and a party appointed has been placed 
in the classifled service, that he would hold the position during good 
behavior. Not so with what is known as a "field deputy," who holds 
his position at the pleasure of the marshal, unless removed by order 
of the district court. He is appointed by the marshal upon his own 
responsibility, and paid by fées as he earns them. It is apparent that 
there are two classes of deputies. One is the office deputy, the other 
is the fleld deputy. Section 10 authorizes the attorney gênerai, when 
the public interest requires it, to allow the marshal to employ the 
necessary office deputies. This section provides for joint action by both 
the attorney gênerai and the marshal, while section 11 confers upon 
the marshal the absolute power to appoint whomsoever he désires 
as his field deputies, without regard to the rules of the civil service. 

The next question presented is, can a person in the classifled serv- 
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ice be removed, -without cause, for political or religious reasons alone? 
It is manifest that the act was passed to promote the efSciency of 
the civil service of the govemment, and was intended to prevent the 
removal of ail officers, for political reasons, who were within the 
classiâed service. If such was not the object of the act, its pur- 
pose is not apparent. The act requires rules to be "formulated and 
promulgated" for the guidance of the commission, which the prés- 
ident, in connection with the members of the commission, prépare 
and announce, and, when so prepared and announced, become a part 
of the law itself. Eule 2 of section 3 forbids the dismissal from 
the executive civil service of any one for political or religious opin- 
ions or aflaiiations. 13 Civ. Serv. Kep. p. 53. It is obvious that 
congress has undertaken, by the civil service act, to restrain the ex- 
ercise of the power to remove by the appointing power. It evident- 
ly hoped to improve the service by limiting the power of removal, 
leaving an incumbent to retain the position held until removed for 
cause other than political or religious belief. If this was not the 
intention of congress, then this civil service act is mère "brutum 
fulmen," and the attempt of congress to improve the civil service 
futile and abortive. I conclude that when congress passed the act 
known as the "Civil Service Act" it had in view the improvement and 
efSciency of the public service, and that this was its sole purpose. 

One other question remains to be considered, and that is whether 
there is a remedy by injunction to restrain the marshal from remov- 
ing the plaintiff from the position he holds as chief deputy marshal. 
It cannot be questioned that the plaintiff has an interest of some 
kind in the office. If it is a vested interest, he must and should 
be protected from ouster in some way. It has been wisely said that 
there is hardly to be found in jurisprudence a wrong without a rem- 
edy. The plaintifE, under the civil service rules, claims the right to 
hold and enjoy the oiflce, and that he is not liable to removal ex- 
cept for cause which does not arise ont of "his political or religious 
opinions or affiliations"; that as long as the statute law creating 
the office remains as it is on the statute book he is entitled to hold 
the office during good behavior. If his contention is true that he 
is protected by the civil service act in the enjoyment of the office, 
it necessarily follows that there should be some remedy by which he 
could protect his rights in the enjoyment of it. I know of no rem- 
edy at law that would furnish the protection he desires, or would 
adequately compensate him in the case of an éviction ; but it is said 
that there never was a wrong that the law did not furnish a rem- 
edy, though sometimes an inadéquate one. Olearly, neither man- 
damus, prohibition, nor quo warrante could be resorted to in this case, 
and I doubt if certiorari would be effective, Mandamus is never 
resorted to as a remedy to prevent an ouster from office. Prohibi- 
tion is a prérogative writ issued from a superior tribunal to an in- 
ferior one to prevent usurpation of power by the latter. Nor coulé 
quo warranto be resorted to except against the incumbent who is in 
possession of the office in question, and who is required by the writ 
to appear and show by what warrant of authority he exercises the 
functions of the office. The plaintifif hère is in possession, and wants 
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to be let alone to enjoy what he claims is rightfully Ms until law- 
fuUj removeA As we hâve seen that mandamus, prohibition, and 
que warrante do not lie in the case under considération, the only 
remedy left for considération is the one furnished by injunction. 
The office in question has, in past times, been regarded as an office 
which belongs to the victorious political party, and was always held 
to be a portion of party spoils. I do not now so understand it, nor 
do I sô regard it. If there is anything in the act of congress known 
as the "Civil Service ^iCt," and the amendments to it, the office 
is one fuUy protected by it, and the occupant is withdrawn from the 
spoils of party. In my judgment, tlie civil service act is a law found- 
ed in wisdom, and if it is executed in the same wisdom in which it 
was conceived and enacted it will not only prove to be one of the 
wisest statutes that has been enacted in the latter part of this cen- 
tury, but one of the safeguards of our republican institutions. I 
reach the conclusion that the incumbent in the position is protected 
in the enjoyment of it by the civil service act and the amendments 
thereto. But it is insisted by the défense that there is no remedy 
to prevent his removal from the office. Since the act known as the 
"Civil Service Act" became the law of the land, it, like ail other stat- 
utes, must be referred to the courts for construction when any ques- 
tion arises under it. If, therefore, it was the object and purpose of 
the act to create a new office or position under its protection, there 
should be, if there is not, some remedy when it is sought to remove 
an incumbent under it. The fifteenth section of the act approved 
January 16, 1883, provides for the punishment of any person who 
shall be guilty of a violation of any of its provisions, but it does not 
provide a statutory remedy against the removal of an incumbent 
from office. Congress may hâve wisely left this matter to the rights 
of parties as they existed before the passage of the act. In the case 
under considération the question to be determined is not the title to 
the position or office held by the incumbent. The title is not in dis- 
pute, as the incumbent legally holds the office or position, as the 
case may be. It is, therefore, only a question of removal. Being a 
question of removal, if there is any remedy to stay the hand that 
causes the removal, it must be by injunction. It is a préventive pro- 
ceeding, and always furnishes a remedy to prevent a wrong beiag in- 
flicted when there is no other adéquate remedy. What is the wrong 
now complained of ? Stripped of ail the surplusage that generally sur- 
rounds questions of this eharacter, the incumbent holds his position 
by regular appointment, and is unquestionably, if not the "de jure" 
the "de facto" incumbent of it. The right to hold the position may 
be inquired into by writ of quo warranto. I am not called upon to 
détermine any question that might arise under that writ. I am 
asked to détermine whether or not the incumbent, an office deputy 
marshal, who has been classiiied under the civil service act, shall be 
entitled to the protection of the act which expressly déclares "that 
no person in the executive civil service shall dismiss or cause to be 
dismissed any person for political or religious affiliation." As I hâve 
heretofore said, no remedy exists, unless the restraining power of 
the court is interposed. I reach the conclusion that when the title 
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to the oCace is not In dispute, but when the question of removal is 
involred, as in this case, for political reasons, tbere is a remedy by 
injunction. In this case it is an effort to oust the party from his 
position, not only without the sanction of law, but, as I hold, in vio- 
lation of law. In the case of Ex parte Sawyer, 124 U. S. 223, 8 Sup. 
et. 494, Chief Justice Waite, referring to the remedy by injunction, 
uses the following language, which seems to support me in the view 
I hâve taken of the question under considération. He says: 

"I can easily conceive of cireumstances under whlcb a removal, even for a 
short period, would be productive of Irrémédiable mlscliief. Such cases may 
rarely occur, and the propriety ot such an application may not often be seen, 
but, If one arises, and If the exercise of the jurisdiction can ever be proper, 
the proceedings of the court In due course upon the bill filed for such relief 
wlU not be void, even though the grounds upon which It Is asl^ed may be In- 
sufflcient." 

The law as laid down by the learned chief justice in the case dted 
seems to cover the case of this plaintiff, whom it is proposed to re- 
move. High on Injunctions (section 1315) says: 

"While courts of equlty refuse to Interfère by the exercise of thelr préventive 
Jurisdiction to détermine questions relatlng to title to office, they frequently 
recognlze and protect the position of offlcers de facto by protecting such position 
agalnst the Interférence of adverse claimants." 

In this case, as we hâve seen, the plaintiff is the incumbent, and it is 
proposed to remove him against his consent. He claims the position 
by reason of a légal and rightful appointment, and that he is lia- 
bîe to removal only for causes other than political or religions. It 
would seem that he should be protected, and, if so, it can only be donc 
by the restraining order of the court, in due course, upon a bill flled 
for relief. In support of the view I hâve taken in this case I cite 
High, Inj. (2d Ed.) § 1315; also, Guillotte v. Poincy (La.) 6 South. 507, 
and the cases there cited. High, speaking for the plaintiff, says for 
him: 

•*I am the actual Incumbent In possession of the office, to which I clalm to 
be legally entltied. Défendant, claiming under a title the validity of which I 
dispute, is seeking to oust me extra judlclally, In which effort he wiU hâve the 
aid of my fellow members on the board, and I ask judicial aid to protect my 
Incumbency and possession until défendant sliall In due course of judicial pro- 
ceedlng establish his right and title." 

Such an action falls withln a well-recognized branch of relief by 
injunction. The doctrine is announced by Mr. High as follows: 

"While courts of equlty uniformly refuse to Interfère by exercise of their 
préventive jurisdiction to détermine questions relatlng to the title to office, 
they frequently recognlze and protect the possession of officers de facto by 
refusing to Interfère with their possession In behalf of adverse claimants, or. 
If necessary, by protecting such possession agalnst the interférence of such 
claimants. • • • And the granting of an injunction in such case in no man- 
ner détermines the question of title involved, but merely goes to the protection 
of the présent incumbents against the interférence of claimants out of posses- 
sion, and whose title is not yet establlshed. This doctrine is In the interest of 
social peace and order, and conforms to the object and pollcy of the law In ail 
remédiai provisions for the settlement of dlsputed rlghts, which always respect 
and malntaln the status quo until the controversy shall be settled In orderly 
course of judicial procédure. Plaintiff is undoubtedly the de facto offlcer, be- 
cause he 'claims the office, and is In possession of It, performing the duties un- 
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der color of an appolntment' 5 Wait, Act. & Def. p. 7, § 9; Buekman ▼. Bug- 
gles, 15 Mass. 180; Oom. v. McCombs, 56 Pa. St. 436; State v. Howe, 25 Ohlo 
St 588; Braldy t. Therltt, 17 Kan. 468." 

It follows from what I hâve announced as the opinion of tlie court 
tliat an injunction will be allowed to restrain the marshal and ail oth- 
ers claiming the position now held by the plaintiff from any interfér- 
ence or molestation with him in the possession of the office or position 
now iield by him until the further order of the court. 



INTERSTATE COMMERCE COMMISSION v. WESTERN NEW YORK & P. 

R. CO. et al. 

(Circuit Court, W. D. Pennsylvania. July 3, 189T.) 

No. 24. 

1. COMMBHCÉ — PbTITION OF INTERSTATE COMMBKCB COMMISSION — JURISDIOTIOir 

OF Parties. 

In an action by the commissioners, under the sixteenth section of the Inter- 
state commerce act, where the pétition and the attached exhibits show the 
substance of the complaint against the défendants to be a charge of a common 
arrangement for a continuons carriage by railroad from points withln the dis- 
trict to points in other States, and that it is by comblned action and joint 
agreement among the défendants the unlawful discriminations complained 
of are committed, an allégation of the violation or disobedience of an order 
of the commission by one of the défendants rithln the district suiSciently 
charges Its violation or disobedience by ail who are parties to, and acting 
under, the common arrangement, and the jurisdictlon of the court over ail 
the défendants clearly appears. 
2. Samb— SuccEBDiNa Railroad Company. 

When an order against nnjust discrimination made by the Interstate com- 
merce commission is bindlng on a railroad company, It Is binding on the suc- 
cessor of such company. 

8. Jdkisdiction of Court of Equitt— Enforcbment of Claimb. 

In an action by the commissioners, under the sixteenth section of the Inter- 
state commerce act, in the circuit court slttlng as a court of equity, to re- 
strain the défendant railroad companies from further continulng the viola- 
tion and disobedience of an order of the commission, and to enjoin obédience 
to the same, where the order, besides requiring the several défendant com- 
panies to cease and desist from certain acts found by the commission to 
constltute unlawful discrimination between shippers, also required them to 
make réparation to the complalnlng shippers, the commissioners afterwards 
determlnhig the amount to whieh eaeh clalmant was entitled, so far as the 
pétition seeks the enforcement of thèse claims, the court, sltting as a court of 
equity, has no jurisdictlon of the subject-matter, but as to the other matters 
chargeiî it has jurisdictlon. 

Sur Demurrers to the Pétition of the Interstate Commerce Commis- 
sion, and Motion to Dismiss Pétition. 

Lee & Chapman, W. J. Heywang, and S. S. Mehard, for complain- 
ants. 
T. B. Jennings, for New York, L. E. & W. R. Co. and Eeceivers. 
Frank Bumsey, for Western New York & P. R. Co. and Receivers. 
David Wilcox, for Delaware & H. Canal Co. 
F. J. Gowen, for Lehigh Valley R. Co. 
Geo. B. Gordon, for Pennsylvania Co. ;j 
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Before AOHESON, Circuit Judge, and BUPPINGTON, District 
Judge. 

AOHESON, Circuit Judge. At tlie hearing of the demurrers to 
the pétition, and the motion to dismisa the pétition, the arguments of 
counsel took a wide range, embracing some questions which we think 
are not properly determinable at this stage of the case. In disposing 
of the demurrers and the pending motion we will confine our discus- 
sion to three points only: 

1. The sixteenth section of the Interstate commerce act provides 
that in cases of the violation of, or disobedience to, the order or re- 
quirement of the commission, application by pétition for relief may 
be made to the circuit court of the United States sitting "in the 
judicial district in v?hich the common carrier complained of has its 
principal office or in which the violation or disobedience of such order 
or requirement shall happen." By the primary order of the commis- 
sion hère sought to be enforced, made on November 14, 1892, the rail- 
road companies complained of were required to cease and desist from 
certain specifled acts found by the commission to constitute unjust and 
unlawful discrimination between shippersof petroleumoiltransported 
over their respective roads or lines of railway from the cil régions of 
Western Pennsylvania to New York and New York Harbor points, 
îind to Boston and Boston points. The pétition of the Interstate com- 
merce commission, after reciting the said order, and setting forth that 
each of the défendants is a common carrier engaged in the transporta- 
tion of property by railroad, alone or together with some one or more 
of the other défendants, from Titusville and Oil City, in the state of 
Pennsylvania, to New York City, and other points, known as "New 
York Harbor Points," and to Boston, in the state of Massachusetts, 
charges that ail of the défendants "hâve willfully continued to fail 
and neglect, and they still refuse, to obey and conform to said require- 
ments as set forth in said order," and that "by so failing, neglecting, 
and refusing said défendants hâve violated, and do continue to vio- 
late, provisions of said act to regulate commerce, at, to wit, Titusville 
and Oil City, in the state of Pennsylvania." Upon the face of the 
pétition, therefore, our rightful jurisdiction of ail the défendants ap- 
pears, for each of them is therein charged with the violation or diso- 
bedience within this Judicial district of the order or requirement of 
the commission. But if we look beyond the terms of the pétition 
itself, and examine the attached exhibits, our jurisdiction seems to 
be equally clear. The substance of the complaint against the de- 
fendants is that they are engaged in the transportation of petroleum 
oil by railroad under common arrangements for continuons carriage 
thereof from Titusville and Oil City, and other points in the Western 
district of Pennsylvania, to points at the seaboard in other states, and 
that by joint agreement and combined action among the défendants 
the alleged unlawful discriminations complained of are committed. 
If the allégations are true, it may well be said that the violation or 
disobedience within this judicial district of the order of the commis- 
sion by any one of the défendants is the violation or disobedience of 
ail the défendants who are parties to, and acting under, the common 
82 F.— 13 
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arrangement. Interstate Commerce COïnmission t. Southern Pac. 
Ce, 74 Fed. 42; Texas & P. Rv. Co. v. Interstate Commerce Conimis- 
sion, 162 U. S. 197, 16 Sup. Ct. 660. 

2. The pétition sets forth that the railroad formerly owned by the 
Western New York & Pennsylvania Railroad Company, one of the 
défendants in the proceeding befbre the commission, now is, and since 
about March 31, 1895, has been, ownëd, controUed, and opéra ted by 
the Western New York & Pennsylvania Rail way Company, and that 
the railroad formerly owned by the New York, Lake Erie & Western 
Railroad Company, one of the défendants in the proceeding before 
the commission, now is, and since about November 20, 1895, has been, 
owned, controUed, and operated by the Erie Railroad Company. 
Both of thèse new companies — ^the Western New York & Pennsylva- 
nia Railway Company and the Erie Railroad Company — are joined 
as parties défendant in this suit, and the pétition distinctly avers 
that thèse two companies hâve willfully failed and neglected and 
refuse to obey and conform to the requirements of the order of the 
commission made on November 14, 1892. Each of thèse two new 
companies sets up as ground of demurrer to the pétition that it was 
not a party to the proceeding before the Interstate commerce commis- 
sion, and that no order or requirement against or of it has been made 
by the commission. The order, however, hère sought to be enforced, 
was made against the old railroad companies, to which the Western 
New York & Pennsylvania Railway Company and the Erie Railroad 
Company, respectively, hâve since become successors. The question 
then is, are thèse succeeding companies to be regarded as strangers to 
that order? We cannot think so. It would indeed be lamentable if 
a lawful order against unjust discrimination by a railroad company, 
made by the Interstate commerce commission after a protracted in- 
vestigation, could be nuUifled by the subséquent reorganization of the 
Company, or transf er of its railroad and franchises to another corpora- 
tion. It is a settled principle that the purchaser of property in 
litigation, pendente lite. is bound by the judgment or decree in the 
suit. 1 Story, Eq. Jur. § 405. And the rule is said to be founded 
upon great public policy, for otherwise aliénations made during a 
suit might defeat its whole purpose, and there would be no end to 
litigation. Id. § 406. This principle is applicable hère. This case 
is very différent from those of Sullivan v. Railroad Co., 94 V. S. 806, 
and Hoard v. Railway Co., 123 U. S. 222, 8 Sup. Ct. 74, wherein it 
was attempted to enforee against a succeeding owner a contractual 
liability which did not run with the property, but simply bound the 
former owner personally. Hère the new railroad companies hâve 
succeeded to the enjoyment of public franchises, and they hâve volun- 
tarily taken upon themselves the performance of reciprocal public 
duties. This proceeding is for the enforcement of a public duty 
which is inséparable from the ownership of the railroad. No in- 
justice is done to thèse new companies by joining them as défendants 
hère, for they are entitled to be heard against the enforcement of the 
order of the commission, and the court is to proceed and détermine 
"in such manner as to do justice in the premises." Thèse views are 
not at variance with the décision in Behlmer v. Railroad Co., 71 Fed. 
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835, as we understand that case. There the question as to the en- 
forcement of the order of the commission against the succeeding 
Company arose at final hearing, when it appeared that the jurisdic- 
tional averments of the pétition were not sustained by the proofs. 
The court there said : 

"The only ground of jurisdlctlon against the South Carolina & Georgia Rall- 
road Company is that, having been served wlth a copy of the order of the com- 
mission, it refused or neglected to obey It The record discloses no such service, 
refusai, or neglect" 

3. The order of the commission of November 14, 1893, in gênerai 
terms directed and required the railroad companies complained of to 
make réparation to the complaining shippers. Afterwards, upon 
f urther investigation to ascertain the amounts wrongf ully taken f rom 
the Gomplainants, respectively, the commission, in the case of each 
complaining shipper, made a finding and order, dated October 22, 
1895, determining the amount which such complainant was entitled 
to recover as réparation for damages resnlting to such complainant 
f rom excessive and unlawful transportation charges exacted upon oil 
shipments, and directing payment thereof by the offending railroad 
companies tô such complainant. There are a number of thèse spécial 
findings and orders, One of the grounds of demurrer to the pétition 
of the commission is "that, in so far as the pétition seeks the enforce- 
ment of orders for refunding or réparation or payment of damages to 
the several claimants named in the orders, this court, sitting as a 
court of equity, has no jurisdiction of the subject-matter of the 
action; such orders being enforceable, if at ail, only in the circuit 
court of th« United States, sitting as a court of \a.w." The sixteenth 
section of the Interstate commerce act, which authorizes summary 
application for relief to the circuit court of the United States, pro- 
vides for two classes of cases. The ârst class embraces cases of re- 
fusai or neglect to obey and perform any lawf ul order or requirement 
of the commission "not founded upon a controversy requiring a trial 
by jury, as provided in the seventh amendment to the constitution of 
the United States"; and it is enacted that in such instances "it shall 
be lawful for the commission, or for any company or person interested 
in such order or requirement, to apply in a summary way, by pétition, 
to the circuit court of the United States sitting in equity," alleging 
such violation or disobedience. It is further hère enacted that if, 
upon the hearing, it is made to anpear to the court "that the lawful 
order or requirement of said commission drawn in question has been 
violated or disobeyed, it shall be lawful for such court to issue a writ 
of injunction or other proper process, mandatory or otherwise, to 
restrain such common carrier f rom further continuing such violation 
or disobedience of such order or requirement of said commission, and 
enjoîning obédience to the same," with provisions for enforcing com- 
pliance by attachment and otherwise. The second class of cases em- 
braces those where "the matters involved in any such order or require- 
ment of said commission are founded upon a controversy requiring a 
trial by jury, as provided by the seventh amendment to the constitu- 
tion of the United States" ; and it is enacted that in case of a viola- 
tion thereof, or refusai or neglect to obey and perform the same, "it 
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shall be lawful for any company or person interested in such order or 
requirement to apply in a summary way, by pétition, to the circuit 
court of the United States sitting as a court of law," alleging such. 
violation or disobedience, whereupon the court shall make an order 
fixing the time and place for the trial of the cause by jury. It is very 
plain, upon the face of this législation, that it was the intention of 
congress to préserve to common carriers their constitutional right to 
trial by jury unimpaired. Throughout the whole act the distinction 
between légal and équitable rights and remédies is sharply defined 
and most carefully maintained. Now, it is clear to us that the orders 
of the commission fixing the amounts recoverable by the several 
claimants "for damage resulting tO saîd claimant from excessive and 
unlawful transportation charges exacted upon shipments of petro- 
leum oil," and directing réparation to be made by the railroad com- 
panies, involve matters not within the province of a court of equity, 
but matters determinable at law. Thèse claims are for damages for 
alleged wrongs already committed. To each claimant a suit at 
làw aflords a plain, adéquate, and complète remedy. Undeniably, 
under the ninth section of the Interstate commerce act, thèse several 
claimants might originally hâve brought suits at law for the recovery 
of their damages in any district or circuit court of the United States 
of compétent jurisdiction. Can it then be that the railroad compa- 
nies are to be déprived of the right of trial by jury with respect to 
thèse claims because the claimants saw fit to exercise the option, 
given to them by the act, to proceed in the first instance by complaint 
to the commission? No such resuit, it seems to us, is contemplated 
by the act. The counsel for the Interstate commerce commission, 
however, invoke, and ask us to apply to this case, the recognized doc- 
trine that, where the jurisdiction of equity has once attached because 
of a wrong requiring its peculiar aid, the court will take cognizance 
of the whole matter in controversy, and administer fuU relief. But 
to this suggestion it is, we think, a décisive answer that in this case 
the court is not exercising its gênerai equity powers. The jurisdic- 
tion of the court hère is auxiliary and limited. Détroit, G. H. & M. 
Ey, Co. V. Interstate Commerce Commission, 21 C. C. A. 103, 74 Fed. 
803, 841. In exercising this spécial statutory jurisdiction in aid of 
the interstate commerce commission, the court must be guided by the 
provisions of the interstate commerce act. Now, we search the act 
in vain to discover any warrant for administering équitable relief 
to thèse claimants of damages under the orders of the commission 
made in their behalf . Moreover, thèse réparation orders are sepa- 
rable from, and independent of, the order regulating the future con- 
duct of the défendants in the transportation of petroleum oil. Agai 
we find in the act no authority to the commission to file a pétition u, 
enforce such orders. We are clearly of opinion that thèse orders 
severally involve matters founded upon a controversy requiring a 
trial by jury, within the meaning of the interstate commerce act; 
and therefore, if they are lawful orders, the several claimants must 
themselves proceed for the enforcement thereof by pétition to the 
court sitting as a court of law. And now, July 3, 1897, the demurrera 
to so much of the pétition as seeks the enforcement of orders for 
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refunding or réparation or payment of damages to the several claim- 
ants named in the orders are sustained, but in ail other respects the 
demurrers are overruled, and the motion to dismiss the pétition is 
denied, with leave to such of the défendants as hâve not akeady flled 
answers to answer the pétition within 30 days. 



ANIMARIUM CO. v. BRIGHT. 

(Circuit Court, D. New Jersey. July 10, 1897.) 

CONTBMPT — InTERFEKBNCB WITH PHOPBKTY IN CUSTODT OF CODKT — DbLIVBRT 
OF GOOBS DNDER WBIT OF RBPIiEVIN 

Where a marshal, who had talien goods on a wrlt of rcplevin direeting 
hlm to deliver tliem to tlie plalntiff, permitted plalntlff's agents to pack 
the goods, load them Into a car, and procure a shipping receipt and bill of 
lading tlierefor, such acts constituted a delivery to the plaintlfC, and the 
goods thereby passed out of the custody of the court, and a sherifC who 
. thereafter levied on them under a writ of attachment issued by a state court 
wâs not guilty of contempt of the fédéral court. 

Rule against a sheriff to show cause why he should not be adjudged 
guilty of contempt. 

Charles Howard Williams, for plaintiff. 
John Whitehead, for the rule. 
Albridge C. Smith, opposed. 

KIRICPATRICK, District Judge. On the 18th day of May, 1897, 
a writ of replevin was sued out of the United States circuit court for 
the district of New Jersey at the suit of the Animarium Company, a 
nonresident corporation, against Thomas Bright, direeting the mar- 
shal, if the plaintiff should make him secure, to replery and deliver 
to the plaintiff the goods and chattels named in the schedule an- 
nexed to said writ. Robert A. Haggerty, a deputy marshal of said 
district, on the 22d day of May last executed the said writ, and re- 
turned that he had "levied and attached the goods and chattels named 

in said return." On the day of May, C. H. Williams, the at- 

torney of record of the plaintiff in replevin, requested the marshal to 
permit certain perspns whom he would send to prépare the goods 
for shipment. Accordingly, a Mr. McElligott went to Woodford, 
Morris county, N. J., where the goods were, andproceeded, with the 
consent of the marshal, to pack the goods. When they were packed, 
McElligott ordered from the agent of the railroad company a car to 
be placed on the near-by switch to receive the packages, and on the 
2d day of June the car was loaded with the same. On June 3d Mc- 
Elligott procured from the railroad agent a shipping receipt for the 
goods and a bill of lading for the same. They were directed: "A. 
McGlincey. Notify Animarium Company, Détroit, Michigan." As 
soon as this was done, French, who had been placed in charge by the 
deputy marshal, left Woodford, and went to Dover. On the 27th 
day of May a writ of attachment was issued out of the circuit court 
of the county of Morris, in the state of New Jersey, in favor of Thomas 
Bright, against the Animarium Company. Durling, the sheriff of 
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said county, attempted to ezecute the same by attaching tlie goods 
and chattels which had been replevied by the marshal in this suit; 
but learning, as he says, that the property was in the possession of 
the marshal, he returned his writ unsatisâed, because he was "un- 
able to flnd any goods and chattels in Ma county whereon to levy." 
On June Ist another writ of attachment was sued eut of the said 
Morris county circuit court against the Auimarium Company by the 
said Thomas Bright, and placed in the hauds of Durling, sherifl, for 
exécution. On June 3d, after the issuance of the shipping receipt 
and bill of lading for said goods as above set forth, the sherifl levied 
upon them as the property of the Animarium Company. The car 
containing the property was detained by the railroad company, and 
French, the marshal's keeper, finding that it did not go forward as 
he expected, notified the deputy marshal, who proceeded to Morris 
county, and demanded that àxe car and the goods should be dispatch- 
ed as directed by McElligott. The sherifl of Morris county still re- 
tains the possession of the property under his writ, and the motion 
now is for this court to adjudge him guilty of a contempt for inter- 
fering with its process. When the fédéral court has acquired posses- 
sion of property by a writ of replevin, and the same remains in the 
hands of its oiHcer, it is in the care of the court, f ree f rom interférence 
by the process of any other tribunal. To hold otherwise would, in 
the language of Judge Crier in Peck v. Jenness, 7 How. 624, "produce 
a conflict extremely embarrassing to the administration of justice." 
So long as the property is in the custody of the ofQcer for the purpose 
of enabling him to deliver it according to the exigency of the writ, 
it cannot be taken f rom him by any one, even though acting under a 
valid writ issuing out of a court of compétent concurrent jurisdiction, 
but when the court's ofiBicer parts with the possession of the property, 
and according to the directions of his writ makes delivery to the 
plaintiff in replevin, the property is no longer under the care of the 
court, and any third person may claim it to make service of his writ 
upon it. Crâne v. McCoy, Fed. Cas. No. 3,354. 

The question, then, in this case, is one of fa et: Had the marshal, 
on June 3, 1897, made delivery to the plaintitf in replevin of the goods 
and chattels described in the schedule annexed to the writ? The 
writ was returnable and returned June 3, 1897, but in making his 
return the marshal only states that he "executed said writ on the 
22d day of May, 1897, by levying upon and attaching the following 
named articles." The writ fails to show whether, as directed there- 
in, he had delivered the said goods to the plaintifl. The object of 
the writ being to enable the plaintifl to obtain possession of his prop- 
erty, which has been unjustly detained, and the statute of New Jer- 
sey, which was binding upon the marshal, requiring that he should 
"proceed to make deliverance thereof to the plaintiff in said writ 
named" unless the said défendant should, within 24 hours after serv- 
ice of the writ of replevin upon him, deliver a written claim of prop- 
erty specifying the goods and chattels so claimed, and give bond 
with one or more sureties in double the value of the goods, with 
condition to deliver the said goods and chattels to the plaintifl if 
the same shall be adjudged to the plaintiff, and no such claim having 
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been made by the défendant, and no such bond having been given by 
him, the presumption is tliat the ofiScer obeyed the directions of the 
writ. It appears by the testimony of witnesses that the goods re- 
plevied were of such character that they could not be removed to the 
domicile of the plaintiÊE company without being first packed in crates 
or boxes; that several persons were sent from New York by or on be- 
half of the plaintiff, under the direction of a man named McElli- 
gott, to prépare the goods for shipment, and that they, with the as- 
sent of the marshal and Mr. French, the person whom he had left in 
charge of the property, packed the same in cases; that said McElli- 
gott ordered a car to be placed on the railroad switch to receive the 
goods when packed, and that with the knowledge of the marshal and 
Mr. French they were removed from the premises where they had 
been seized by the marshal, and placed in said railroad car; that 
with the like knowledge of the marshal and Mr. French said McElli- 
gott obtained from the agent of the railroad company a shipping re- 
ceipt for said goods, and a bill of lading for the same; that the 
goods were shipped to Détroit, Mich., "A McGlincey. Notify Ani- 
marium Cîompany"; that French, the keeper, had knowledge of such 
shipment, and acquiesced therein; that after it was made the said 
French left the locality where the goods were, and went to Dover, 
expecting, as he himself says, that he would meet the car at Port 
Oram, en route for its destination. When he learned that the car 
was detained by the sheriff's attachment, he notifled the marslial, 
and both he and the marshal demanded of the agent of the railroad 
company that it should be forwarded in accordance with the orders 
of McElIigott, thereby ratifying his act. It is in évidence that McElli- 
gott said to more than one person that he was the agent of the 
Animarium Company for the packing and shipping of the property. 
McElIigott, though présent at the time of the taking of plaintifE's 
testimony, was not called as a witness to deny this statement. We 
know that it is true that he was sent to pack them, and that with 
the permission of the marsbal he did ship them. The statements of 
the marshal and Mr. French that they made no delivery to the plain- 
tiff, in view of the facts set forth, hâve but little weight. I am of 
opinion that at the time the sheriiï of Morris county levied his at- 
tachment on June 3d the possession of the property had passed from 
the marshal with his consent, and the goods and chattels were no 
longer in the custody of the court. It therefore follows that the 
sherifif was not guilty of any contempt of the authority of this court 
in the exécution of his writ. The rule to show cause will be dis- 
charged. 



In re CHRISTIAN. 

(Circuit Court, W. D. AfUansas. June 15, 1897.) 

Crtminat, La-w— Invaliditt of Sentencîj— Omission op "Hard Labor. 

In the courts of the United States the rule is that a judgment in a crimlnal 
case must conform strlctly to the statute, and that any variation from its 
provisions, either In the cliaracter or extent of the punishment Inflicted, rea- 
ders the judgment void. 
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'i. Samb— Habeas Corpus— Extbnt of Relief Gkantbd. 

Petltioner was Indicted and convlcted under section 5392 of the Revlsed 
Statutes of the United States, which Imposed as a penalty fine and im- 
prlsonment at hard labor. He was senteneed to pay a fine and be impris- 
oned In the House of Correction at Détroit, Mieh. (a penitentiary), but "hard 
labor" was omltted In the sentence and judgment. On habeas corpus the 
défendant was released, but without préjudice to the right of the United 
States to take lawful measures to hâve him resentenced on the verdict agaiust 
him. 

Winchester & Martin and John Neal, for petitioner. 
W. J. Horton, for the United States. 

EOGERS, District Judge. W. S. Christian flled his pétition in the 
Ft. Smith division of the circuit court of the United States for the 
Western district of Arkansas for a "writ of habeas corpus. He allèges 
that at the May term, 1897, of the United States court for the Cen- 
tral district of the Indian Territory, sitting at Antlers, he was in- 
dicted and convicted of the crime of perjury, and was senteneed by 
the court "to be imprisoned in the Détroit House of Correction, at 
Détroit, Michigan, and to pay a fine of one dollar and costs of this 
action." He allèges that his term of imprisonment began on the 
20th day of May, 1897, and that he has ever since been conflned in the 
United States jail at Antlers, Ind. T., and that he is now in custody of 
J. P. Grady, United States marshal for said district, under a com- 
mitment, and is within the jurisdiction of the United States court 
for the Western district of Arkansas. The writ issued and was serv- 
ed on Grady in said last-named district. Grady responded, and ûled 
his answer, in which he allèges that he holds the said Christian in 
his custody as United States marshal for the Central district of the 
Indian Territory under and by virtue of a mittimus issued out of and 
from said court at the May term, 1897, thereof , and makes a copy of 
the mittimus an exhibit to his answer, and allèges that he does not 
hold him otherwise. No question is made as to the regularity of the 
mittimus, except that part of it which recites the judgment of the 
court which senteneed the said Christian "to be imprisoned in the 
House of Correction situated at Détroit, Michigan, for the term and 
period of three years, and that he pay the United States of America 
a fine of one dollar, together with ail costs in and about this prosecu- 
tion laid out and expended, and that they hâve exécution thereupon." 
It further appears from the mittimus that the said Christian was com- 
mitted to the custody of the said marshal, who was commanded to 
receive and safely keep and convey the body of the said Christian tô 
said House of Correction without delay, and deliver him to the cus- 
tody of the keeper of the said jail, who shall receive and safely keep 
him in exécution of the sentence. On the trial it was showu that 
petitioner had paid the fine of one dollar which was imposed by the 
judgment. Grady, the marshal, was served with the writ of habeas 
corpus issued by this court in the Western district of Arkansas, while 
en route to Détroit, Mich., with the petitioner. 

It is contended — Pirst, that the judgment and sentence under which 
the petitioner is held is illégal and void; second, that the commit- 
ment under which petitioner is held is illégal and void; third, that 
the court was without jurisdiction to impose the particular sentence 
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under which petitîoner îs held; and, fourth, that the petitioner's im- 
prisonment and détention under said sentence is contrary to the laws 
of the State of Arkansas and contrary to the laws and constitution of 
the United States. Ail of thèse contentions may be summarized 
in one, which is that the court was without power to pronounce à 
judgment sentencing the petitioner to the House of Correction in 
Détroit, Mich., unless that sentence imposed upon the petitioner hard 
labor. The indictment was found under section 5392, Kev. St. U. S., 
which in substance provides that every person found guilty of per- 
jury "shall be punished by fine of not more than two thousand dol- 
lars, and by imprisonment at hard labor not more than five years." 
It will be seen that there is no provision in the statute referred to for 
sentencing the petitioner to imprisonment in a penitentiary unless 
that sentence imposes as a part of the judgment hard labor. Sec- 
tion 5541, Rev. St., provides that in every case where any person con- 
victed of any offense against the United States is sentenced to im 
prisonment for a period longer than one year, the court by which the 
sentence is passed may order the same to be executed in any state 
jail or penitentiary within the district or state where such court is 
held, the use of which jail or penitentiary is allowed by the législa- 
ture of the state for that purpose; and section 5542 provides for 
similar imprisonment in the state jail or penitentiary where the per- 
son has been convicted of any offense against the United States and 
sentenced to imprisonment and confinement at hard labor. Section 
5546 provides where such persons may be imprisoned in the event 
there may be no penitentiary or jail suitable for the confinement of 
convicts, or available therefor, in the territory or district where the 
party is convicted, and it provides that the attorney gênerai of the 
United States may designate a jail or penitentiary in some other 
state or territory for that purpose. In the case at bar it seems that 
the attorney gênerai had designated the House of Correction at Dé- 
troit, Mich., as a suitable place for prisoners to be confined who were 
convicted in the courts of the Central district of the Indian Territory. 
The simple question, therefore, arises whether or not a défendant con- 
victed under a statute which imposes fine, and imprisonment at hard 
labor, may be imprisoned in a state penitentiary where the judgment 
pronounced against him does not impose hard labor. The négative 
of this proposition has been repeatedly held. In re Johnson, 46 Fed. 
477; In re Mills, 1-35 U. S. 26.3, 10 Sup. Ct. 762; Harman v. U. S., 50 
Fed. 922; Ex parte Karstendick, 93 U. S. 396, and cases there cited. 
See, also, Nielsen, Petitioner, 131 U. S. 176, 9 Sup. Ct. 672; In re 
Graham, 138 U. S. 461, 11 Sup. Ct. 363. 

In re Johnson, 46 Fed. 477, is a case in which Johnson was con- 
victed under precisely the same statute that the petitioner in this case 
was convicted under. Nelson, J., in that case said: 

"It was held by the suprême court in Ex parte Karstendick, 93 U. S. 396, 
that in cases where the statute makes hard labor a part of the punishment, It Is 
imperative upon the court to include that in the sentence." 

In that case Johnson was sentenced to pay a fine of $10 and to be 
imprisoned for the term of six months in the Reformatory Prison for 
Women at Sherborn, 'and to stand committed until said sentence be 
performed. Sherborn was a state prison for the reformation and 
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punishment of female prisoners gentenced to hard labor by the courts 
of the State and the United States, and waa held to be a state peni- 
tentiary within the meaning of sections 5541 and 5542, It will be 
seen that the judgment of the court in Johnson's case was directly in 
the teeth of section 5541 of the Revised Statutes of the United States, 
which by impBcation prohibits the sentencing of a défendant to a 
penitentiary unless the term of imprisonment exceeds one year. 

In re Mills, 135. U. S. 263, 10 Sup. Ot. 762, is in principle exactly 
the same as the Johnson Case, ante. Mills was convicted under 
section 3242, Eev. St., the punishment for which was a flne not less 
than |1,000 nor more than |5,000, and imprisonment not less than 
six months nor more than two years. Upon a plea of guilty the 
court eentenced him to one year's imprisonment in the Ohio Peni- 
tentiary, and to pay a fine of $100 and costs. On a plea of guilty up- 
on an indictment based on section 2139, Rev. St., Mills was also 
sentenced to six months' imprisonment in the same penitentiary, and 
to pay a fine of $50, with costs, the second sentence to begin when the 
first expired. As stated above, the court had no power to sentence 
Mills to a state penitentiary unless the imprisonment exceeded one 
year. The suprême court of the United States in that case said: 

"A sentence slmply of 'imprisonment,' in ttie case of a person convicted of an 
offense agalnst the United States, where tlie statute prescrlbing the punish- 
ment does not require that the accused shall be confined in a penitentiary, can- 
not be executed by confinement in a penitentiary, except in cases in which the 
sentence is 'for a period longer than one year.' In nelther of the cases against 
the accused was he sentenced to imprisonment for a period longer than one 
year. In one case, the imprisonment was 'for the term and period of one year'; 
In the other, 'for the term and period of six months.' There is, consequently, 
no escape from the conclusion that the judgment of the court sentencing the 
petitioner to imprisonment In a penitentiary, in one case for a year, and In 
the other for six months, was in violation of the statutes of the United States. 
The court below was without jurisdiction to pass any such sentences, and the 
orders directing the sentences of impiisonment to be executed in a penitentiary 
are void. ïhis is not a case of mère error, but one in which the court below 
transcended its powers. Ex parte Lange, 18 Wall. 163, 176; Bx parte Parks, 
93 U. S. 18, 23; Ex parte Virginia, 100 U. S. 339, 343; Ex parte Eowland, 104 
U. S. 604, 612; In re Coy, 127 U. S. 731, 8 Sup. Ot. 1263; Nielsen, Petitioner, 
131 U. S. 176, 182, 9 Sup. Ct. 672." 

■'• The case of Harman v. U. S., 50 Fed. 922, is precisely in point in 
every particular except one, viz. Harman did not pay the fine im- 
posed by the judgment. He pleaded guilty to an indictment under 
section 3893, Rev. St., and was sentenced to imprisonment in the Kan- 
sas State Penitentiary for five years, and to pay a fine of $300. The 
section of the statute under which he was convicted authorized the 
court to impose a fine of not less than $100 nor more than $5,000, or 
imprisonment at hard labor not less than one year nor more than ten 
years, or both, at the discrétion of the court. This, however, was not 
a habeas corpus case, but a case on error to the district court of Kan- 
sas. Caldwell, J., in deciding the case said: 

"The plaintiff In error (Harman) was sentenced to 'be Imprisoned in the 
Kansas State Penitentiary for five years,' and hard labor is not made a part 
of the punishment, as the statute requires shall be done, where imprisonment 
forms any part of the sentence. When the statute makes hard labor a part 
ot the punishment, it is imperative upon the court to include that in its sentence. 
Ex parte Karstendick, 93 U. S. 396. In the courts of the United States the 
rule i8 that a judgment In a criminal case must conform strietly to the statute. 



IN HE CHRISTIAN. 



203 



and that any variation from Its provisions, elther In the ctoracter or estent 
of the punishment Inflicted, renders the Judgment absolutely vold. • • * It 
seems probable that If the plaintlffi In error had sought relief from the void 
sentence, after suffering a part of the punishment, by habeas corpus, hls dis- 
charge would hâve been absolute and final, and he could not hâve been again 
senteueed or tried for the offense. Ex parte Lange, 18 Wall. 163; In re John- 
son, 46 Fed. 477. Assuming, but not decldlag, that hls discharge on habeas 
corpus, after sufCerlng a part of the punishment under the vold sentence, would 
hâve precluded the imposition of a légal sentence upon a verdict of guilty, or 
another trial for the same offense, it does not foUow that a reversai of such a 
sentence on a wrlt sued out by the défendant hlmself Is attended wlth any 
such conséquences." 

It is not necessarj to refer to the other cases cited. They differ 
from the above cases in certain particulars, but haYe less relevancy 
to the case at bar. No case has been found precisely like the one at 
bar. In this case petitioner was convicted under a statute which au- 
thorized the court to impose a fine, and aiso to imprison the petitioner 
at hard labor for a longer time than that for which he was sentenced. 
The gist of the cause of complaint by the petitioner, therefore, is that 
the court failed to impose hard labor, and not because the court sen- 
tenced him to the penitentiary. In other words, it is conceded that 
the court had the power to sentence the petitioner to the penitentiary, 
but it did not hâve that right unless hard labor was added to the im- 
prisonment. This is precisely the complaint made in Harman v. U. S., 
supra, which, as stated, was a case on error to the district court of 
Kansas, and in which case Caldwell, J., held that the judgment was 
absolutely void, and reversed the case, to be proceeded with in con- 
formity to law. However, in the case of Harman v. U. S., the âne im- 
posed had not been paid. Harman declined to submit to the judg- 
ment, and sued ont his writ of error. In the case at bar Christian has 
paid the fine before suing out his writ of habeas corpus, so that he has 
already suffered a part of the penalty iniiicted by the court, and a part, 
too, which the court had the power to inflict. The question, there- 
fore, arises, inasmuch as Christian has discharged that part of the 
judgment of the court which the court had the power to inilict, should 
he be held, or remanded to the United States court for the Central 
district of the Indian Territory to be resentenced upon the verdict 
rendered against him? Caldwell, J., in Harman v. U. S., supra, says: 

"It seems probable that If the plaintlffi In error had sought relief from the 
void sentence, after sufEerlng a part of the punishment, by habeas corpus, his 
discharge would hâve been absolute and final, and he could not hâve been again 
sentenced or tried for that offense,"— clting Ex parte Lange, 18 Wall. 163, and 
In re Johnson, 46 Fed. 477. 

He, however, expressly declined to décide that question, saying that 
"the same has not been argued, and no opinion is expressed upon it." 
He adds : 

"If the défendant conceives that a légal sentence cannot now be imposed 
upon him on the existing verdict of guilty, and that he cannot again be tried 
for the same ofEense, he can raise thèse questions In tbe trial court." 

Assuming, therefore, that Christian is entitled to the beneflt of the 
writ of habeas corpus, the additionaJ question arises as to whether or 
not he should be discharged peremptorily, without giving the United 
States an opportunity to take any lawful measures to hâve him sen- 
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tenced in accordance with the law upon the verdict against him. 
That question was before the suprême court of the United States in 
the case of In re Bonner, loi U. S. 243, li Sup. Ot. 323. In that case 
Bonner had been convicted under a statute the penalty for which was 
a fine of not more than |1,000, or by imprisonment not more than 
one year, or by both sueh fine and imprisonment. The court sen- 
tenced him to imprisonment in the penitentiary at Anamosa, in the 
state of lowa, for the term of one year, and to the payment of a fine of 
$1,000. In that case Bonner was delivered to the keeper of the state 
penitentiary and had served a large portion of the sentence of impris- 
onment. The sentence in that case was directly in violation of sec- 
tion 5541 of the Revised Statutes, which by implication prohibits the 
imprisonment in a penitentiary of any person who is not sentenced to 
imprisonment for a longer period than one year. That case, there- 
f ore, is a much stronger case than the one at bar, because in the ca^e 
at bar the court had the power to sentence Christian to the peniten- 
tiary, and also to sentence him to hard labor. In the Bonner Case 
the court had no power to sentence Bonner to the penitentiary at ail. 
But the court, in discharging Bonner from the custody of the keeper of 
the penitentiary, uid so withoïit préjudice to the right of the United 
States to take any lawful measures to hâve him resentenced on the 
verdict against him, and, I think, thereby established a sound and 
salutary practice, which should ,be followed, to the end that justice 
may not be thwarted by mère inadvertent errors of the court or clérical 
misprisions of the clerks, which do not préjudice the substantial rights 
of the défendant. Moreover, there is grovmd for belief that the court, 
in sentenoing Christian, sentenced him to imprisonment at hard labor, 
and that it was an inadvertence or misprision of the clerk that the 
judgment did not contain the sentence of hard labor. 

Without référence, however, to this feature of the case, which is not 
raised by the answer, but was bripfly referred to in argument on the 
trial, on the authority of In re Bonner, supra, the order will be that 
the petitioner be discharged from the custody of J. P. Grady, marshal 
of the Central district of the Indian Territorv, but without préjudice 
to the right of the United States to take any lawful measures to hâve 
the petitioner sentenced in accordance with law upon the verdict of 
guilty against him, or to correct the judgment if the same was by mis- 
prision of the clerk erroneouslv entered. 

See, also, Medlev, Petitioner, 134 U. S. 175, 10 Sup. Ct. 384; Savage, 
Petitioner, 134 U. S. 176, 10 Sup. Ot. 389. An interesting case is that 
of Ex parte Friday, 43 Fed. 916. 



UNITED STATES v. 1648/ioo PROOF GALLONS DISTILLED SPIRITS. 

(District Court, S. D. Ohio, W. D. June 30, 1897.) 

No. 1,762. 

Inteknal Revenue — Prockkding pok Fobfbiture of Spibits— Motion tO' 
Pkoduck Evidence. 

In a proceeding for tlie forfelture of distilled spirits on the ground of a 
fraudulent violation of the internai revenue laws, the gOTernment will not 
be required, on motion of an intervening claimant, to furnisli such claiinant 
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before trial wîth the report of the gauger sbowing the measurements of 
the packages containing such spirits, such report being on file in the proper 
district, and the clalniant belng entitled, on application there, to an in- 
spection or a certified copy of the same. 

Proceeding by the United States for the forfeiture of distilled 
spirits. Heard on motion to require the government to produce évi- 
dence before trial. 

Sidney G. Stricker, for claimant. 
Horlan Cleveland, for the United States. 

SAGE, District Judge. This case is before the court on motion 
to require the government, before trial, to produce to the attomey 
for the intervening petitioner any and ail bocks or writings in its 
possession or power which contain — First, évidence pertinent to the 
issues; that is to say, any and ail reports or returns of the gaugers 
who gauged and inspected the brandy in question ; second, any and 
ail reports or returns made by the distillers or wholesale liquor deal- 
ers in whose possession or control said brandy has ever been; third, 
any and ail writings or correspondence or copies thereof between 
any of the parties who may hâve had any connection with the re- 
moval or sliipment of said brandy The demand is as sweeping and 
comprehensive as it could be made, and, if sanctioned by the order 
of the court, would compel the government to submit its entire évi- 
dence to the inspection and examination of counsel for the défend- 
ant in advance of the trial, -which, in a proceeding for forfeiture based 
upon a charge of fraud in violation of the internai revenue laws of 
the United States, ought not to be allowed. But in the brief of coun- 
sel for the intervener the demand is modified to "seeking a discov- 
ery of the original measurements of fhe packages, the only existing 
évidence of which is the return of the gauger under form 59 J as 
made to the revenue department, which is in its exclusive possession 
and control, and which can be reached by no other process than this 
motion." The intervener is a wholesale liquor dealer, who daims to 
hâve purchased the packages from the distillers. But the United 
States attorney has not in his possession thèse original measurements. 
They are technically, it is true, in the possession of the government, 
— that is to say, of the internai revenue department, — ^but they are 
on file in the state and district where the brandy was distilled, and 
the intervener is entitled, upon application, to an inspection or to 
a certified copy of them. It is not the duty or province of the gov- 
ernment to transport the originals hère for the convenience of the 
intervener and his counsel, or to procure certified copies for that pur- 
pose. The originals are in the proper custody directed by the law, 
bat not within this jurisdiction. If the intervener wishes to inspect 
them, he will hâve to make his application there, or procure from the 
collecter of the proper district certified copies. The motion will be 
overruled. 
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LOVELIi V. JOHNSON. 
(Circuit Court, D. Massachusetts. August 18, 1897.) 

1. Equity— Pleading— Bill and Akswer. 

It Is a settled rule that under equity rule 61, as Interpreted by the suprême 
court, an allégation In thé bill not noiiced In the answer Is to be proven by 
thé complainant. In the absence o£ exceptions. 

2. Patents— Invention — Formation op Coobts. 

The création of a slot or other cavlty of a partlcular forin or size, or the 
change of form or proportions of an existing slot or cavity, merely to pro- 
vide accommodation for the device which is the real conception, or tor the 
reàlly useful thing, does not. Involve patentable invention, unless under 
very extraordlnary circumstances. 
8. Same— Breboh Pièces for Gons. 

ïhe Entebrouk patent. No. 230,409, for an improvement in breech-loading 
flrearms, consistlng of a breech pièce for a single-barreled gun, covers noth- 
ing but the construction of a cavlty suitable to accommodate the worklng 
parts of a central hammer and a top snap in Une, and is void for v?ant of in- 
vention. 

This was a suit in equity by Benjamin S. Lovell against Mary Eliz- 
abeth Johnson for alleged infringement of letters patent No. 230,409, 
granted to Charles H. Entebrouk, July 27, 1880, for an improvement 
in breech-loading firearms. 

Maynadier & Mitchell, for complainant. 
Causten Browne, for défendant. 

PUTNAM, Circuit Judge. This is a bill in equity charging in- 
fringement of a patent issued for an alleged invention. The an- 
swer does not deny invention; but it is well settled under equity 
rule 61, as interpreted by the« suprême court, that an allégation in 
the bill not noticed in the answer stands to be proven by the com- 
plainant in the absence of exceptions. The question of invention 
was not speciflcally opened by the briefs, but at the hearing it was 
raised incidentally by the respondent. In addition, it seemed to us 
that this question obtruded itself in such spécial mannerthat the court 
could not entirely overlook it, even though not urged by the parties. 
Accordingly, we requested additional briefs with référence thereto, 
and we are indebted to the counsel on either side for promptly com- 
plying with our request. The court believes it now has before it 
ail that can in any way aid it with référence to this branch of the 
case. There is only one claim in the patent, which is as follows : 

"The breech pièce, A, of a single-barreled gun, slotted In two directions, as 
described,— that is to say, horizontally and vertically,— the vertical slot being 
in the center, whereby the hammer and top snap may be placed in line, and 
still the operating parts accommodated; ail as set forth." 

The complainant insists that the patent is for a new breech pièce, — 
in other words, for a new manufacture; but in determining questions 
of this character it is necessary to avoid the danger of being misled 
by terms, and to ascertain exactly what was accomplished by the 
patentée. The case, in this partlcular, leaves no doubt in the mind 
of the court. The spécification says as follows : 

"A breech pièce for a single-barreled gun bas never heretofore been so con- 
trived as to accommodate a central hammer and top snap, the difflculty being 
to get the hammer and top snap in Une, as they are not in double-barreled guns, 
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and still to provide for the worklng of the locking boit and other operative 
parts within the breech pièce." 

If the patent worked but the conception contained in this extract, 
it would resuit in a combination which would hâve been a subject- 
matter of a very différent nature from what was in fact covered bj 
the claim according te its undoubted interprétation, in the light both 
of its own phraseology and of the circumstânces of the case. The 
spécification, however, referring to the arrangement of the central 
hammer and top snap in Une, says further as follows: 

"There Is nothing novel In thèse operative parts per se, and I hâve merely 
transferred them from double-barreled guns, and arranged thein, as described, 
so as to fit In and work wlthin the slotted breech pièce that I hâve provlded; 
the novelty of my device being în the structure of the breech pièce." 

The resuit of this leaves it clear that the entire invention covered 
by the claim was as follows: The patentée, or some one else, con- 
ceived the combination of a central hammer and top snap in line, 
either as an original thought or as an idea transferred to a single- 
barreled gun from a double-barreled gun. Taking the spécification 
and the drawings together, it appears that the central hammer and 
top snap were brought into line in a single-barreled gun by an expé- 
dient which enabled the locking boit, interposed between îhe opera- 
tive parts of the top snap and the barrel of the gun, to be moved back- 
wards and forwards, without interfering with the opération of the 
hammer. This was apparently done by opening a slot in the boit, 
through which the hammer could drop, the slot being sufficiently 
long not to interfère with the hammer whethér the boit was pushed 
forward or drawn back. But, however done, this was the concep- 
tion by means of which the central hammer and top snap were 
brought in line, and, this conception being completed, nothing re- 
mained except to form a cavity in the breech pièce which would re- 
ceive the parts constituting the combination. It being clear that the 
claim in no part covers the combination, or the arrangement of the 
parts operating the central hammer and the top snap, the création of 
this cavity is ail which remains to be covered by it, and ail, indeed, 
which it assumes to cover. If necessary to make thèse propositions 
more clear, it is so made by an examination of the file-wrapper relat- 
ing to this patent The original application contained the foUowing: 

"My Invention relates to that class of guns with one barrel using a flring 
pin, and loading at the breech in the way now common. Its object Is to 
provide a single gun with both the central hammer and the top-snap, and It 
consista in the combination of a breech pièce or frame slotted centrally for 
the hammer, a central hammer in this slot, and a top snap, conslsting of the 
usual locking boit, arranged centrally In the breech pièce and in line with the 
hammer, and a lever and tumbler; ail arranged as now to be descrlbed." 

Also the following: 

"The gist of the Invention Is the combination of the breech pièce. A, slotted 
centrally to reeelve the hammer, B, and provlded with the boit, C, for locking 
the barrel, actuated by a tumbler or pin, c, whleh Is vertical (Instead of hori- 
zontal, as above explained); the advantage being that the finger lever, c», la 
brought on the upper surface of the breech pièce, instead of on the side. 
Ail single guns heretofore known to me, with centrai hammers, hâve had side 
snaps; and ail single guns with top snaps hâve had side hammers. I hâve 
devised the means shown for combinlng both thèse désirable features in a 
single gun." 
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And the claim was as follows : 

"The comblnation of centrally slotted breech pièce, A, central hammer, B, 
and top snap, 0, c, ci, as shown." 

This claim was strictly for a combination, and entirely unlike tliat 
of the patent as issued, which latter the complainant, as we hâve 
said, maîntains is for a new breech pièce as an independent manu- 
facture, and not for a combination. The claim as originally made 
was rejected by the patent ofûce. It cannot, therefore,,be disputed 
that under the circumstances the claim in issue, both by its express 
terms and in connection with the spécification, and also in view of 
its history, covers nothing except the construction of a cavity suitable 
to accommodate the working parts of a central hammer and a top 
snap in line. Therefore the question of invention is simply one of 
the form and proportions of a réceptacle for something which had 
been devised by the patentée, or by some other person, and which is 
not claimed. That form and proportions may sometimes involve pat- 
entable invention under spécial circumstances, must be admitted. 
Such was the fact with the conical car in Winans v. Denmead, 15 
How. 330; also With the last in Mabie v. Haskell, 2 Cliff. 507, Fed. 
Cas. No. 8,653. It is generally said, however, and properly so, that 
mère form and proportions do not constitute the basis of a patent, 
except for a design, which is not the nature of the patent hère in is- 
sue. It would be hazardous to attempt to lay down a categorical rule 
which would détermine under what circumstances form and propor- 
tions, or either of them, are patentable, and under what circumstan- 
ces they are not 8o. Perhaps the most satisfactory statement is in 
Winans v. Denmead, at page 341. Without undertaking to explain 
in any gênerai way under what circumstances a matter of form or 
proportions may properly furnish the basis for the issue of a patent, 
it is enough to say that when the création of a slot or other cavity 
of a particular form or size, or the change of the form or proportiond 
of an existing slot or other cavity, is simply in order to provide ac- 
commodation and room for the.device which is the real conception, 
or for the really useful thing, thé resuit occupies a part of the great 
field which is common to ail mechanical arts, no part of which can 
be monopolized by any, unless under very extraorânary circumstan- 
ces, not exhibited in the case at bar. Presumably, it is everybody's 
privilège to make a réceptacle for whatever may need one. Consid- 
ering, therefore, that, so far as any alleged invention covered by the 
claim in issue is concerned, it relates only to flnding a cavity of proper 
form and proportions to accommodate parts and materials the ar- 
rangement of which had been previously conceived, it lies outside of 
the iield of invention, and the patent cannot be sustained. This fact 
is so clear that none of the minor propositions urged by the complain- 
ant, which are often available to aid the court in determining the 
question of invention in doubtful cases, can properly receive any con- 
sidération; and the bill must be dismissed for the want of patenta- 
bility. Let the respondent, on or before the 4th day of September 
iiéxt, file a draft decree dismissing the bill, with costs, and the com- 
plainant file corrections thercof on or before the llth day of Septem- 
ber next. 
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HOLDBN V. UTAH & M. MAOHINERY CO. et aL 

(Circuit Court, D, Utah. July 12, 1S97J 

No. 162. 

1. ComiTfl— JuRisDiCTioN— Amotjkt in Uisputb. 

Wliere the complaint on its face shows that the amount In dispute exceeds 
?2,000, and there are no facts alleged from whlch the court can détermine, 
as a matter of law, that there cannot be a recovery of the Jurisdictional 
amount, the question wîll not be determtoed on ex parte afQdavits, 

2. SaMB— DlBMISSAI. AT TbIAL. 

It seems that slnce Act Maxch 8, 1875, the court Is not eoncluded on the qaes- 
tlon of Jurlsdlction by the amount laid in the complaint; and If, at the trial, 
that amount should appear, from the testlmony of plaintlfE and his witnesses, 
to hâve been laid beyohd his reasonable expectation of recovery, the action 
Bhould be dlsmiased. 

Action at law by L. E. Holden against the Utah & Montana Ma- 
chinery Company and George E. Chandler. Heard on motion to 
dismiss. 

Bennett, Harkness, Howat & Bradley, for plaintiff. 
0. 0. Dey, for défendants. 

MAUSHALL, District Judge. The défendants move to dismiss this 
action on the gromid that the matter in dispute does not exceed |2,000, 
and is of no greater value than $437.50. They hâve supported this 
motion by afQdavits, and the plaintiff has flled aflftdavits tending to 
show that the value of the matter in dispute exceeds the jurisdic- 
tional limit. The complaint, after alleging the requisite diversity of 
citizenship, in substance states that, at the time of the wrong com- 
plained of, the plaintiff and the défendants were the owners, as ten- 
ants in common, of certain mining ground; that situated on and part 
of said premises were a certain frame building, a boiler, and a hoist- 
ing engine; that the défendants, without plaintiff 's consent, wrong- 
fully tore up, and separated from the realty, the said house, boiler, 
and engine, took the same away from said premises, and converted 
them to their pwn use, "and thereby perpetually damaged and dimin- 
ished the value and wasted said estate, and the substance thereof, 
ail to plalntifE's damage in the sum of |3,750," for which sum judg- 
ment was demanded. The plaintiff's allégation of damage and de- 
mand for judgment of a sum exceeding $2,000, exclusive of costs, is 
a snfflcient allégation of the value of the matter in dispute, unless, 
from tille facts stated in the complaint, it appears that, even if he 
should prevail, as a matter of law, he could not recover the juris- 
dictional amount. But in the case at bar the sum recoverable is 
indefinite, and there is no other means of making it deflnite than a 
trial of the action. The défendants, it is true, contend that the plain- 
tiff, even if entitled to recover, has not been damaged in any such 
sum, but this simply emphasizes the fact that the damage claimed by 
the plaintiff is in dispute. The fact that on a trial the plaintiff 
may recover a less sum, or nothing, would only show a settlement of 
the dispute to some extent, <,. entirely, in favor of his adversary. 
82 F.— 14 ' 
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The principle was stated by Chief Justice Ellsworth, in an early case, 
as lollows: 

"In an action of debt on a bond for £J00, Jthe principal and interest are put In 
demand; and the plalntlff can recover lïomore, though he may lay his damages 
at £10,000. The f orm of the action gives In. that case the légal rule. But in an 
action of trespass, or assault and Imttery, wtiere the law prescribes no limitation 
as to tlie amount to be recovered, and the plaintitt lias a right to estimate his 
damages at any sum, the damage stated in the déclaration is the thlng put in de- 
mand, and présents the only criterion to which, from the nature of the action, we 
can resort in settling the question of jurisdictlon. The proposition, then, is sim- 
ply this: Whexe the law glves no rule, the demand of the plaintifE must furnish 
one; but, where the law glves the rule, the légal cause of action, and not the plain- 
tifif's demand, must be regarded." Wilson v. Daniel, 3 Dali, 401. 

This statement of the law has been cited with approval in récent 
décisions of the suprême court of the United States. Smith v. Green- 
how, 109 U. S. 671, 3 Sup. Ct. 421; Barry v. Edmunds, 116 U. S. 550- 
560,' 6 Sup. Ct. 501. It is true that under section 5 of the act of 
March 3, 1875, the court is not concludèd on the question of juris- 
diction by the amount of damages laid in the complaint, but, as stated 
in Barry v. Edmunds, cited supra — 

"If, upon the case stated, there could legally be a recovery for the amount neces- 
sary to the jurisdiction, and that amount is claimed, It would be necessary, in 
order to defeat the jurisdiction, since the passage of the act of March 3, 1875, for 
the court to flnd, as matter of fact, upon évidence legally sufliclent, 'that the 
amount of damages stated In the déclaration was colorable, and had been laid 
beyond the amount of a reasonable expectation of recovery for the purpose of 
creating a casé' Wlthin the jurisdiction of the court" 

Such an investigation as to the good faith of the plaintifE in esti- 
mating his damages cannot be safely prosecuted by means of ex parte 
affidavits. The amount of damage suffered is an issue in this ac- 
tion to be tried by a jury. In the course of that trial the évidence of 
the parties on this issue will be produced in court, where the oppor- 
tunity for cross-examination afforded will furnish a guaranty of truth 
not pertaining to affidavits. Of course, the question of jurisdiction 
would not be decided by the resuit of the issue on the question of 
damages; but the damages as shown by the évidence would reflect 
on the plaintiff's "reasonable expectation of recovery" when he insti- 
tuted the suit, and if it appeared from the testimony of the plaintiff , 
and his own witnesses, that a verdict of |2,000 would be greatly ex- 
cessive, there should be no hésitation in dismissing the action. Max- 
well V. Railroad Co., 34 Fed. 286, 290. It would, however, require a 
very strong case to justify a court in finding that the plaintifE had 
no reasonable expectation of recovering a verdict in any sum which 
is sustained by the testimony of crédible witnesses. Counsel for de- 
fendants cite the cases of Wilson v. Blair, 119 U. S. 887, 7 Sup. Ct. 
230, and Street v. Ferry, 119 U. S. 385, 7 Sup. Ct. 231, to the point 
that the court should détermine the value of the matter in dispute 
on affidavits. In both cases the record was silent on the point, and 
it was a question of the appellate jurisdiction of the suprême court 
of the United States. Of course, the value in controversy could not 
be shown orally before the appellate court, and the further exercise 
of jurisdiction did not require a trial where the value would be in 
issue, and the witnesses thereto subjected to cross-examination. I do 
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not think that thig practice in the suprême court, growing out of the 
necessities of the procédure in an çppellate tribunal, bas any bear- 
ing on the question presented hère. In Cattle Co. v. Needham, 137 
U. S. 632-636, 11 Sup. Ct. 208, 209, Mr. Chief Justice Fuller, speaking 
for the court, said: 

"The practice of permlttliig affldavlts to be flled in Hiis court arose from in- 
stances of accidentai omission wliere the value was not really In dispute, and it 
should not be encouraged to the estent of requiring us to reach a resuit upon that 
cai-eful weighlng of confllcting évidence so frequently Involved in determining is- 
sues of fact. If there be a real controversy on the point, let It be settled below 
In the flrst instance, and on due notice; not hère, upon ex parte opinions whlch 
may embody nothing more than spéculative conclusions." 

As the complaint, on its face, shows a matter in dispute exceed- 
ing in value the sum of |2,000, the motion will be denied, wlthout 
préjudice, however, to its renewal on the trial of the action. 



ADAMS V. FRASER. 

(Circuit Court of Appeals, Bighûi Circuit. August 2, 1897.) 

No. 742. 

1. Factob— RiGHT TO Becbivk Puhchask Pricb. 

A factor who is intrusted with the possession of property, or other indicia 
of authority to transfer It, has implied power to receive the purchase price 
for the vendor at the tlme that he sells and delivers the property, or the 
title deeds to it. 

2. SAMB— RiGHT TO COLIECT THB PCHCHASE PrICK AFTKU MAKING THE CON- 

TRACT OP SALK. 

A brolier or agent authorlzed to negotiate the sale of property, who con- 
clndes a contract for the vendor, which is to be perf ormed at a future tinie 
by the dellvery of the property, or the title deeds to it, and the simultaneous 
payment of the purchase price, has no implied authority to collect the priée, 
to extend the time of payment, or to otherwise modify the eoncluded con- 
tract between the vendor and purchaser after It has been made. 
8. Bamb — Exercise op Power. 

The défendant, Adams, was employed to negotiate the sale of certain let- 
ters patent for iils principal, the Citizens' Match Company, but was not in- 
trusted with any assignments of the patents, or power of attorney to malce 
such. On May 18, 1886, he eoncluded a contract on behalf of his principal 
with the plalntiff. Fraser, to the eiïect that the latter should purchase the 
patents, and pay for them on August 10, 1886. After thls contract was made. 
the défendant, without the knowledge of his principal, agreed to extend 
the time of performance of this contract until February 1, 1897, on condi- 
tion that the plaintifC would pay to him the amount of his commission upou 
the sale, which he agreed to apply as a payment under the contract. HeUl, 
Fraser's authority as agent to seU the property was exhausted when he 
made the original contract, and he had no power, after that contract was 
eoncluded, to modify it, or to receive any part of the purchase price, and 
the plalntiff, who advanced the money in suit to Fraser without linowledge 
of his want of authority, was entitled to recover It bacli from hlm. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Charles J. Hughes, Jr., Tyson S. Dines, and Branch H. Giles, for ap- 
pellant. 
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Henry J. O'Bryan (Edmund J. Moffat with Mm on the brief), for ap- 
pellee. 

Before OALDWELL, SANBOÎsN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Jolin Fraser, the appellee, brought a 
suit in equity against the appellant, Alonzo P. Adams, in the court 
below, to recover £1,000 sterling, which he had paid, and to obtain the 
surrender and eancellation of an acceptance for £600, which he had 
delivered, to Adams in part payment of the purchase price of certain 
patent rights wliich Fraser had agreed to buy from the Citizens' 
Match Company, a corporation in business in the city of Troy, in the 
State of New York. The appellee alleged in his bill that he had been 
induced to pay this money and to make and deliver the acceptance by 
the false statement of the appellant that he was authorized by the 
Citizens' Match Company to receive them in part payment of the pur- 
chase price of the patent rights under Fraser's contract with it, and 
by other misrepresentations that are not material to the disposition of 
the case in this court. Adams admitted that he represented that he 
had the authority, alleged and insisted that his représentation was 
true, and the appellee proved that he was ignorant of the extent of 
Adams' authority, and was induced by his statement to pay the money 
and deliver the acceptance. The circuit court held that Adams had 
no authority to coUect or receive any part of the pUrchase price owing 
to the match company under its contract with Fraser, and entered 
the decree prayed by the bill. Adams appealed, and the only ques- 
tion he présents is whether or not he had the authority which he 
claimed. 

On January 20, 1886, the Citizens' Match Company made an agree- 
ment, and on the next day it made. an amendatory agreement, with 
the appellant. Both thèse contracts were in writing, and the pro- 
visions of them which are material to the question at issue hère are : 
That the match company authorized Adams to sell certain English 
letters patent which it owned for not less than $100,000, and to ne- 
gotiate sales of them at a less price, if, after diligent effort, he f ound 
the price of $100,000 was excessive in amount; that the company 
covenanted to pay him 20 per cent, commission on the flrst |50,- 
000 which it realized from thèse sales, and 15 per cent, on the next 
150,000, and to make any assignments and conveyances required to 
carry ont the sales he negotiated; that Adams agreed to pay his 
own expenses, to make, and ultimately to sell to the company, a ma- 
chine which should embody some of the inventions secured by the 
patents, but the company agreed that, if it refused to make or ratify 
bona flde offers for or sales of the patents for amounts less than 
$100,000, which, together with the amounts of the sales of other Eu- 
ropean patents, which the corporation, bv the same agreement, au- 
thorized him to sell, would amount in the aggregate to $150,000, 
then it would pay him $1,000 per month for the time he spent in ne- 
gotiating such declined offers ; and that the corporation would not be 
liable to pay any commissions on any sale of any of the patents, un- 
less the purchase money arising from such sale had been paid to the 
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Company, or to such person or persons as it should authorize to receive 
and receipt for the same, before February 1, 1887. Adams went to 
London, and negotiated for and obtained f rom Fraser an offer to pur- 
chase the English patents for £8,000 sterling. He reported this 
offer to the corporation on May 10, 1886, and the company cabled its 
acceptance. Thereupon, on May 18, 1886, a written contract was 
made between the match company, by Adams, as its agent, and 
Fraser, to the eflect that Fraser would purchase the patents, and 
would pay to the company in London £8,000 sterling for them on or 
before August 10, 1886, and that at that time the company would 
properly assign them to him, or to such persons as he should direct. 
On August 9, 1886, Fraser told Adams that he would be unable to 
pay the purchase price the next day, and soon thereafter Adams 
agreed to extend the time of performance of the contract of May 18, 
1886, until February 1, 1887, on condition that Fraser would pay his 
commission on the sale, which was 20 per cent, of the purchase price. 
Fraser accepted the terms, and paid to Adams the £1,000, and gave 
him the acceptance for £600 over which this suit arose. Adams did 
not pay this money, nor did he deliver this acceptance to the match 
company. He did not report to that company that he had received 
them. When in October the corporation learned what he had done, 
it denied that Adams had any authority to receive any part of the 
purchase price flxed in the contract on its behalf. 

A factor who has the possession of property, or who has assign- 
ments of it, or other indicia of authority to transfer it, has implied 
power to receive the Durchase nrice for the vendor when he sells and 
delivers the property, or the title deeds to it. Pickering v. Busk, 15 
East, 38; Baring v. Oorrie, 2 Bafn. & Aid. 137, 148. But a broker or 
other agent to sell property, who has concluded a contract of sale, 
which is to be performed by a delivery of the property, or the title 
deeds to it, and the simultaneous payment of the purchase price at 
some future time, and who is not intrusted with the possession of the 
property, or of the conveyances of it, has no implied authority to col- 
lect the purchase priée, or to extend its time of payment, or to other- 
wise modify the contract between the vendor and the purchaser. 
Butler V. Dorman, 68 Mo. 298, 301; Seiple v. Irwin, 30 Pa. St. 513; 
Habnenfeld v. Wolff (Corn. PI.) 36 N. Y. Supp. 473; Clark v. Murphy, 
164 Mass. 490, 41 N. E. 674; Higgins v. Moore, 34 N. Y. 417, 419; 
Kane v. Barstow (Kan. Sup.) 22 Pac. 588. If the match company had 
intrusted to Adams assignments of its rights under the patents, or if 
it had given him authority, by a proper power of attorney, to convey 
them, and he had sold them for a price which he received at the time 
he delivered the conveyances, his authority to take it might well hâve 
been implied. But he had neither assignments nor authority to make 
them, and he did not sell thèse rights for cash, but simply concluded 
an agreement of sale between his principal and the purchaser, which 
was to be performed nearly three months after its date, by a simul- 
taneous conveyance of the rights under the patents and a payment of 
the purchase price. When he concluded that agreement, he exhaust- 
ed his power. He was an agent to sell, and when he had brought the 
vendor and the vendee into a binding agreement of sale, his duty was 
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performed, and his authority was a.t an end. The agreement of May 
18, 1886, -was a complète and enf orceable contract. After that agree- 
ment was concluded, Adams had no authority to abrogate it, or to so 
change it that the portion of the purchase priée which would ulti- 
mately belong to the vendor would become due flve months later, in 
considération of the immédiate payment to him of the 20 per cent, 
commission, to which he would hâve been entitled if the entire pur- 
chase price had been paid. Authority to make a contract of sale 
does not import authority to abrogate or modify that contract, and to 
make new ones, after it is once completed and binding. 

If there was any doubt that Adams exceeded his authority, the ex- 
press provisions of his contract of agency would dispel it. That con- 
tract contains a covenant on the part of the match company to make 
the necessary assignments and transfers to complète the sales which 
Adams should negotiate. This covenant raises the implication that 
the parties did not intend that he should hâve power to complète the 
sales. The same contract contains a mutual covenant that noue of 
the commissions which Adams was to receive should be a claim 
against the company "until the purchase money arising from the sale 
of said patents, granted or to be granted, shall hâve been paid to the 
said Citizens' Match Company, or such person or persons as they may 
authorize to receive and receipt for the same." This provision is a 
démonstration that Adams was not, and some other person was to be, 
authorized to receive and receipt for the purchase price. We are 
convinced that there was no error in the conclusion of the court below, 
that the appellant had no authority to receive the purchase price for 
thèse patent rights three months after he had negotiated and conclud- 
ed the contract of sale. The judgment below is accordingly aiïirmed, 
with costs. 



MAXWELL V. WILMINGTON DENTAL MANUF'G CO. 

(Circuit Court, D. Delaware. July 21, 1897.) 

No. 145. 

1. Kbceivbks— Ali-owancb of Compkksation. 

The proper tlme for the final allowance of compensation to a recelver for 
services Is at the close of the recel vership; and until that time fuU compen- 
sation wlll not be made. 

2. Bame. 

Where a recelver of an Insolvent corporation Is clothed wîth the duty of 
windinir up Its aXEalrs with ail convenient speed, partial or intermediate al- 
lowances of compensation for the recelver should be materially less than 
the worth of the services rendered by the receiver prier to the maliing of 
such allowanees; and the final allowance, made at the close of the recel ver- 
ship, should be so adjusted that the recelver wlll hâve fair and just com- 
pensation for his services as a whole, notwithstanding the Inadequacy of 
the partial or intermediate allowances consldered by themselves. 

J. H. Hoffecker, R. D. Maxwell, and A. H. Wintersteen, for receiver. 
H. H. Ward and Andrew C Gray, for creditors. 
Benjamin Nields, for bondholders. 
William S. Hilles, for stockholders. 
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BEADFOED, District Judge. In thîs case The Girard Life Insur- 
ance, Annuity & Trust Company of Philadelphia bas by pétition ap- 
plied for an allowance to it of compensation for its services as re- 
ceiver of The Wilmington Dental Manufacturing Company, and also 
for the services of counsel employed by it as such receiver. Coun- 
sel for the receiver hâve made to the court alternative suggestions 
touching the amount which should now be allowed to the receiver 
for its own compensation, as follows: Krst, that such compensa- 
tion be flxed at the sum of |30,000, to cover aJl past and future serv- 
ices of the receiver; or, secondly, that, should the court deem it im- 
proper at this time to fix the total compensation of the receiver, the 
sum of $15,000 be allowed for or on account of its services heretofore 
rendered, 

The flrst suggestion is clearly inadmissible. Assets of the dental 
Company to a large amount, consisting of both real and personal 
prôperty, will in ail probability hâve to be converted into cash, and 
properly applied and distributed, before the termination of the re- 
ceivership, and it is impossible at this stage of the proceedings to 
foresee with any degreô of accuracy what questions or complications 
may arise in the case before it reaches its conclusion. Future con- 
tingencies and exigencies, and the character of the future adminis- 
tration of the receivership, cannot be determined now, yet, when 
realized, necessarily must enter into and largely control any fair and 
équitable adjustment of compensation. The proper time for the 
final allowance of compensation for the receiver obviously is at the 
close of the receivership. Unless the receivership be practically at 
an end, any such final allowance is prématuré. Under the circum- 
stances of this case the court cannot, with any propriety, now fix 
the total compensation of the receiver for past and future services. 

The alternative suggestion of an allowance to the receiver of 
$15,000 for or on account of services heretofore rendered has received 
very careful considération by the court. The petitioner was by the 
decree of July 25, 1893, appointing it receiver, and by the order of 
this court made August 7, 1893, fully authorized and empowered to 
manage and operate the manufactories of the dental company, and 
to continue ail the branches of its business, mercantile as well as 
manufacturing, until the further order of the court. But so long ago 
as June 6, 1896, the propriety of effecting a prompt and final settle- 
ment of the affairs of that company was clearly recognized by the 
court, for on that day an order was made that "The Girard Life In- 
surance, Annuity and Trust Company of Philadelphia, the receiver 
appointed by this court in the above cause, shall within ninety days 
from the date hereof wind up the business of the said The Wilming- 
ton Dental Manufacturing Company, and liquidate the claims of ail 
the creditors of said company." While the New York, Washington, 
and Chicago branch houses of the dental company hâve been dis- 
continued, and its assets there situated largely converted into cash, 
and the petitioner discharged from its ancillary receivership in those 
places, the affairs of the two principal houses in Delaware and Penn- 
sylvania hâve not yet been closed. It is unnecessary at this time to 
discuss the varions reasons why the prôperty and business of the 
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Company hâve not been completely wound up. It is sufficient to 
state that the court continues to regard an early settlement of the 
afPairs and termination of the receivership of the dental company as 
imperatively required by the interests of its creditors and stockhold- 
ers. It is the duty of the receiver to use ail reasonable dispatch 
for the accomplishment of thèse objects. Eeasonable dispatch is, 
under such circumstances, an intégral part of any proper adminis- 
tration of the trust assuméd by the receiver, Where a receiver of 
an insolvent corporation is clothed with the duty of winding up its 
aflairs with ail con veulent speed, sound policy requires that partial 
or intermediate allowances of compensation for the receiver should 
be materially less than the worth of the services rendered by the re- 
ceiver prior to the making of such alloveances; and that the final 
allowance, made at the close of the receivership, should be so ad- 
justed that the receiver T^ill hâve fair and just compensation for his 
services as a whole, notwithstanding the inadequacy of the partial 
or intermediate allowances considered by themselves. Such a prac- 
tice inures to the benefit of creditors and stockholders through its 
tendency to secure a reasonably prompt settlement of the affairs of 
the corporation, and a conséquent curtailment of the expenses of 
the receivership. It is also calculated to insure the allowance to 
the receiver of such, and only such, compensation as shall be fair and 
just, as well to the creditors and stockholders as to the receiver. It 
may be that a receiver, after rendering valuable services in part 
performance of his duty, may be guilty of such lâches or wrongdoing, 
to the préjudice of those interested in the estate under administra- 
tion, as to forfeit in whole or in part the compensation which he 
would otherwise receive for those services. Upon the facts dis- 
closed in the case, which it is ûnnecessary to recapitulate in this 
opinion, or at this time, and in view of the foregoing considérations, 
a présent allowance of $10,000 to the petitioner on account of its 
services as receiver seems to the court reasonable and proper, and 
accordingly will be made. The final adjustment of compensation 
at the close of tlie receivership will aflford ample opportunity for the 
allowance to the petitioner of any excess of value of its services here- 
tofore rendered over the amount of compensation now allowed. 

It dppears from the évidence adduced in support of the pétition, 
and from the statements of counsel at the hearing, that the only un- 
adjusted compensation for the services of counsel for the receiver is 
such as may be due to J. H. Hoffecker, Jr., Esq,, and Robert D. Max- 
well, Esq.j^e two principal attorneys of the receiver; and it has 
been suggéSted on the part of the receiver that the sum of $10,000 be 
allowed at this time on account of their services heretofore rendered. 
Considérations of a nature kindred to those already discùssed, affect- 
ing the quantum of partial or intermediate allowances to receivers 
for their own compensation, are applicable to such allowances for 
the services of counsel for the receiver. The court can perceive no 
reason why the aflfairs of the dental company should not be com- 
pletely closed, final allowances made, and the receiver discharged, by 
a very early day. In the meantime an allowance of |7,000 to the 
petitioner by way of joint compensation for the above-named counsel 
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on account of their past services connected with. the receiversh.ip, 
principal or ancillary, of tliat company, is ail that would seem to be 
justifled. Such an allowance will tlierefore be made, with the pro- 
viso, however, that any and ail moneys heretofore received by the 
said two counsel, or either of them, f rom the receiver, on account of 
their or his compensation for services connected with or relating to 
the receivership, principal or ancillary, be credited upon such allow- 
ance, and that only the balance of the said sum of $7,000 so allowed, 
after deducting ail such crédits, be paid to the said two counsel. 



OHIOAGO, R. I. & P. RY. CO. v. POtTNDS. 

(Circuit Court of Appeals, Elghth Circuit August 2, 1897.) 

No. 784. 

Railkoads— Accident at Cbossing — Contkibutort Négligence. 

A deaf man who drives upon a rallroad crossing, where Oie vlew Is unob- 
structed, wlien a freiglit train is approactiing at a Mgli rate of speed, in 
plain sight, and so close tliat It cannot be stopped in time to prevent a col- 
lision, cannot recover for injuries sustalned thereby. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

M. A. Low and W. F. Evans, for plaintifE in error. 

W. B. Johnson and A. G. Cruce, for défendant in error. 

Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 

THAYEE, Circuit Judge. This case cornes on a writ of error 
from the United States court of appeals in the Indian Territory. The 
suit was brought by G. S. Pounds, the défendant in error, against the 
Chicago, Rock Island & Pacific Railway Company, the plaintlff in 
error, to recover damages which he had sustained by coming into col- 
lision with one of the def endant's freight trains at a road crossing in 
the town of Marlow, in the Indian Territory. The plaintiff below 
recovered a judgment in the trial court against the railway company 
for the sum of $5,050. On an appeal taken by the défendant com- 
pany to the United States court of appeals in the Indian Territory, 
the judgment of the trial court was alfirmed. 35 S. W. 249. The 
case was brought to this court by the défendant company, and the 
question for décision is whether the trial court should hâve given a 
peremptory instruction to the jury to return a verdict for the défend- 
ant. The judges of the United States court of appeals in the Indian 
Territory were divided in opinion on this question ; one of them vot- 
ing in the aflSrmative, and the others in the négative. 

The material facts in the case, concerning which there was no con- 
troversy, are as foUows: On the day of the accident the plaintifE 
drove into the town of Marlow, from the south, with a load of wood, 
over a road which ran parallel with the defendant's railroad track, 
on the east side thereof, and in close prosimity thereto, for a con- 
sidérable distance south of the station. As the plaintiiï entered the 
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town, driviog along said road, a through frdglit train M'as also ap- 
prbaching tàe town from the south over said track, at the rate of 
about 25 or 30 miles per hour, At a point within the town the road 
in question turned at right angles to the west, and crossed the def end- 
ant's railroad track about 100 feet south of the station. When the 
plaintiff, following this road, reached the crossing, his vehicle was 
struck by the freight train. For some time before the plaintilï 
reached the point where the road turned west, and until he went upon 
the track at the crossing, the freight train was in plain view, and 
might hâve been seen by him at any moment, had he simply turned 
his head and looked down the track. When the plaintiff turned west 
to cross the track, the train was still from 300 to 500 yards south of 
the crossing, and was seen by evejry one in his vicinity who looked in 
the direction from wliich the train was approacliing. No one who 
witnessed the accident saw the plaintiff look in the direction from 
wMch the train was coming at any time, either before or after he 
reached the turn in the road; but the plaintiff testifled, in substance, 
that as he reached the turn he looked south, but did not see any train, 
and could not see down the track more than 300 yards, to a place 
where a fence approached the track, because the wind raised a cloud 
of dust which obstructed his view beyond that point. He did not 
claim that he again looked down the track before driving upon the 
crossing, although it was about 30 feet from the turn to the crossing. 
The usual crossing signais were given by the engineer when the train 
was about one-half of a mile south of the station, and as soon as the 
engineer discovered that the plaintiff was about to drive over the 
crossing he sounded the stock-alarm whistle, and made strenuous 
efforts to stop the train by applying the air brakes and the driving 
brakes. The plaintiff had been deaf for some years, and did not hear 
thèse signais. The accident occurred in broad daylight. 

In view of thèse undisputed facts, we think that the trial court 
should hâve directed the jury to return a verdict for the défendant. 
The doctrine is too well settled to admit of controversy that a person 
is guilty of culpable négligence if he walks or drives upon a railroad 
crossing in close proximity to an approaching train, which is in plain 
view, and might hâve been seen for a considérable distance before 
he reached the track. The précautions which a person traveling 
upon the highway must take when he approaches a railroad crossing 
are so well deflned that it is no longer the province of a jury to décide 
whether such person was guilty of négligence, in those cases where 
it is obvions that in approaching the crossing he failed to look up and 
down the track as he might hâve done, and thereby avoided ail risk 
of injury. It is universaily conceded that a person omits not only a 
reasonable but a necessary précaution when he drives upon a rail- 
road crossing, at a place where his view is unobstructed, without 
looking along the track with sufiScient care to ascertain with cer- 
tainty whether a train is coming from either direction. A railroad 
track is in itself a warning of danger, because trains may be expected 
to pass at any moment. Therefore the courts hâve repeatedly de- 
clared that a person is, as a matter of law, guilty of contributory nég- 
ligence if he drives upon a crossing without making a vigilant use of 
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h.ïs sensés of sight and of hearing. If either of thèse sensés is im- 
paired, or for any reason cannot be exercised to advantage, ke ought 
to be more vigilant in the use of the other. Kailroad Co. v. Houston, 
95 U. S. 697; Pyle v. Olark (decided by this court at the présent term) 
25 C. 0. A. 190, 79 Fed. 744, and cases there cited; Salter v. Eailroad 
Co., 75 N. Y. 273 ; Kailroad Oo. v. Miller, 25 Mich. 274; Kailway Co. v. 
Garcia, 75 Tex. 583, 13 S. W. 223; Beach, Contrib. Neg. § 63. The 
application of thèse principles to the case at bar demonstrates, we 
think, that it should hâve been withdrawn from the jury, inasmuch as 
it was clearly shown, and was not denied, that for more than 200 
yards bef ore the plaintiff reached the railroad crossing he was in plain 
view of the aproaching train, and could hâve seen it by making the 
slightest exertion. It is suggested, however, that there was évidence 
tending to show that at one point, about 50 feet from the crossing, 
the plaintiff did glance down the track, but f ailed to see the train, and 
that such testimony rendered it necessary for the jury to détermine 
whether he exercised due care. There are two answers to this sug- 
gestion: In the ûrst place, it seems physically impossible that the 
plaintiff could hâve looked at the point indicated without seeing the 
train, which was then in plain view, ajid was seen by every one else 
in his vicinity. Artz v. Railroad Co., 34 lowa, 153, 159. In the sec- 
ond place, if we concède that he did look, and did not see the train 
because there was a cloud of dust about 300 yards south of the sta- 
tion, then, under such circumstances, he should hâve looked again be- 
fore venturing on the crossing, or into such close proximity thereto 
as to render his situation dangerous. It is further suggested that 
there was testimony tending to show that the speed of the train 
was slightly checked at a point some distance south of the station, 
and somewhat increased as it approached the crossing, about the 
time that the stock alarm was sounded; and on the strength of such 
testimony it is urged that the jury were at liberty to find that the train 
might hâve been stopped in time to avoid the injury, after the engi- 
neer beeame aware that the plaintiff did not hear or see the train, and 
was about to pass over the track. With référence to this contention, 
it is only necessary to say that we flnd no testimony in the record 
which tends to show that the trainmen could hâve stopped the train 
after they beeame aware that the plaintiff intended to drive over the 
crossing in advance of the train. No witness expressed the opinion 
that it was possible to hâve stopped the train after the engineer be- 
eame aware that there was danger of a collision. There was abun- 
dant testimony that every effort was made by the engineer to stop it 
at the time last indicated, and that such efforts failed, while there 
was no évidence to the contrary. Moreover, as the train was in plain 
view of the plaintiff at every moment before he drove upon the track, 
and as it was incumbeut upon him to keep a diligent outlook untU he 
was safely over the crossing, the injury which he sustained would, in 
any event, appear to be due in part to his own négligence. For thèse 
reasons the judgment of the United States court in the Indian Terri- 
tory and the judgment of the United States court of appeals in the 
Indian Territory are each reversed, and the cause is remanded to the 
former court for a new trial. 
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BRICKELL et al. t. FARRELL et al 
(Circuit Court, B. D. Missouri, E. D. June 24, 1807.) 

No. 4,024. 
1. Tax Sai/Es— Suit bt Statb to Enfokce Tax Lien— Affidavit fok Noticb 

BY PuBLICATrON. 

The attomey employed, pursuant to Rev. St. Mo. 1889, § 7681, to proae- 
cute a suit by tlie state to enforce Its lien for delinquent taxes, is the 
proper person to make the affidavit prerequlsite to an order for publica- 
tion of notice to unknown owners. 

3. Pkocess— Publication— Unknown Parties. 

Under Rev. St. Mo. 1889, § 2027, whlch authorlzes an order for publica- 
tion, as to unknown parties Interested In the subject-matter, to be made 
where the pétition allèges that there are such persons, and descrlbes "the 
Interest of such persons, and how derlved," allégations that the unknown 
helrs of a person named are the owners of certain real estate by descent 
sufflclently describe thelr Interest, and how It was derived. 
8. Tax Sales — Suit to Enforce Tax Lien— Bbneficiaries in Trust Dbed 
AS Parties. 

Where there has been no foreclosure nor sale under a trust deed of real 
estate, a suit to enforce the state's lien for taxes on the property is properly 
brought agalnst the heirs of the deceased:grantor, and not agalnst the bene- 
flclarlee In the deed. 

4. Estoppel— AccBPTiNG SURPLUS Pbocbeds of Tax Sale— Rbcovbet of Dam- 

AOB8. 

Where the owners of land sold under a judgment for delinquent taxes, who 
were served by publication, afterwards Instltuted a suit to set aside the doed 
80 made, which suit was decided adversely to thcm, and they subsequently 
accepted a surplus reallzed on said sale, and also recovered damages for tiie 
loss of sald real estate, agalnst a lessee who had negligently falled to pay tbo 
taxes for which the sale was made, such owners are conclusively estoppea 
from denylng the validlty of the title of the grantee in such tax deed. 

This was an action in ejectment, bronght by Mary A. Brickell and 
others against James P. Farrell and otliers. 

Henry T. Kent and James W. Williams, for plaintiffs. 
Daniel Dillon and E. P. Johnson, for défendants. 

ADAMS, District Judge. This is an action in ejectment. The 
plaintiffs sue for the possession of a lot of ground in the city of St. 
Louis, Mo., and in their proof deraign title from one Mary O. Smith, 
whose first conveyance of the lot in controversy was by deed dated 
December 10, 1842. The défendants deny the validity of plaintiffs' 
title, and set up in their abstract and at the trial two other défenses : 
First. That the gênerai taxes on the lot in controversy became de- 
linquent for the year 1879 ; that on September 7, 1881, suit was insti- 
tuted in the circuit court of St. Louis by the state of Missouri at the 
relation of the then collector of the revenue, N. 0. Hudson, against 
the unknown heirs of Mary 0. Smith, for the enforcement of the 
state's lien for such delinquent taxes; that an order of publication 
was duly made and executed, subjecting such unknown heirs to the 
resuit of the suit; that such proceedings were had in said suit that 
on March 22, 1882, judgment was rendered against said lot for the 
delinquent taxes, and the same was duly sold by deed of the sherifl 
of St. Louis, bearing date April 23, 1882, to Mary Wing, from whom 
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th.e défendants deraign their title. And, second, that if the deed to 
Mary Wing was void, the plaintiffs, by reeeiving the surplus proceeds 
of sale of said lot, are now estopped from denying its validity. In 
my TÎew of the case, it is not necessary to examine into or pass upon 
the various objections made to the several deeds introduced in évi- 
dence by plaintiffs, in making proof of their title from Mary O. Smith. 
The case may be more readily disposed of by a considération of the 
i^erits of the title of the défendants under the proceeding referred to 
for the enforcement of the state's lien for taxes. This proceeding 
■will hereafter, for the sake of brevity, be referred to as the "State's 
Suit." The statutes of Missouri in force in the year 1881 (section 
7682, Eev. St. 1889) provide, in substance, that the owners of prop- 
erty sought to be charged with the lien for delinquent taxes must be 
made parties to the suit, and, as construed by the suprême court of 
Missouri in repeated cases, and notably in Blevins v. Smith, 104 Mo 
583, 16 S. W. 213, the word "owner," as used in the statutes relating 
to the collection of delinquent taxes, does not necessarily mean the 
actual owner. If the person or persons who, according to the land 
records, appear to be the owners, are made parties to the litigation, 
it is sufflcient, even though there may be unrecorded title in other 
persons. There is also a provision f ound in the same section of the 
statute for suits against "nonresident unknown parties, or other own- 
ers on whom service cannot be had by ordinary summons." In the 
prosecution of suits against such parties the gênerai laws of the state 
relating to practice and proceedings in civil cases are applicable. 
Section 2027, Eev. St. 1889, provides as follows: 

"If any person shall allège in hls pétition under oatti tliat there are, or that he 
verily belleves there are persons Interested in the subject matter of tlie pétition, 
whose names he cannot insert therein because they are unlinown to him, and siiall 
describe the interest of such persons and how derived, so far as his knowledge ex- 
tends, tàe court, or tiie judge, or clerk thereof in vacation, shall make an order 
as in case of non-residents, reciting moreover ail allégations in relation to tlie In- 
terest of such unknown parties." 

At the institution of the state's suit against the unknown heirs of 
Mary O. Smith, in the year 1881, it appears to hâve been known to 
the state of Missouri that Mary O. Smith herself was dead. She is 
shown by the proof to hâve died in 1868. A deed on record in the 
recorder's oflQce of the city of St. Louis, bearing date December 10, 
1842, conveyed the lot of ground in controversy from Mary O. Smith 
to one Cheatham, subject to a certain trust therein mentioned, con- 
cerning which the suprême court of Missouri, in the case of Fontaine 
v. Lumber Oo., 109 Mo. 63, 18 S. W. 1149, says: 

"The question, therefore, Is whether this deed to Cheatham In trust conveyed 
Bway the whole title of Mary O. Smith, or wliether it is simply an instrument In 
the nature of a mortgage. It is clearly nothing more than a conveyance to 
Oheatham, in trust, to proteet and save harmless the sureties on the bond givea 
by Mary O. Smith, binding her at her death to pay over $4,315 to the heirs of her 
deceased husband, N. P. Smith. The deed of trust is, in substance and elîect, a 
mortgage. There never has been a sale under it, nor bas it ever been foreclosed." 

Whatever eflect this deed might hâve had on the title to the lot 
in 1881, it, and ail remedy under it, are now effectually barred by 
limitation. Sess. Acts Mo. 1891, p. 184. This deed of trust, it ap- 
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peara, was the only conveyance of record affecting Mary 0. Smith's 
title at the time the state's suit for taxes was instituted. The state's 
suit, therefore, was against the owners of the lot, — that is to say, 
against the heirs of the deceased last owner of record, — and affected 
the title to the lot as against everybody except the beneflciaries in the 
last mentioned, or Oheatham, deed of trust, who were not made 
parties, but whose rights are now barred by limitation, as already 
seen. Accordingly, the entire title must now be held to hâve been 
subject to the state's suit, and the only question for considération is 
whether the proceedings in the suit, and the deed to Mary Wing there- 
under, are void. Plaintiifs' attorneys attack thèse proceedings and 
this deed on three grounds: First, because the affldavit on which 
the order of publication issued against the unknown heirs of Mary 
O. Smith was made by the attorney in charge of the suit, and not by 
the coUector himself ; second, because the interest of the unknown 
heirs was not properly described, or how the same was derived was 
not properly stated; and, third, because Mary O. Smith had no title 
to the lot in controversy at the time of her death, and the suit should 
hâve been against the heirs of Henry P, Brickell and the devisees of 
Lemuel Smith, Jr., deceased, who were the beneûciaries in the Oheat- 
ham deed of trust. Answering the flrst of thèse objections, it is to 
be obserred that section 7681, Rev, St. Mo. 1889, was in force at the 
time the state's suit was instituted. According to its provisions, the 
colleotor had the power, with the approval of the mayor of the city of 
St. Louis, to employ such attorneys as he deemed necessary for the 
purpose of prosecuting suits for delinquent taxes. It appears that, 
pursuant to the provisions of this statute, the coUector had employed 
M. B. Jonas, Esq. This attorney signed the pétition against the un- 
known heirs of Mary O. Smith, and in it averred as foUows: 

"Plaintiff further states that said unknown heirs of Mary O. Smith, the défend- 
ants herein, are the owners of the following descrihed real estate, situate, lying, 
and being withln the said city of St. Louis, to wit. [Hère the lot of ground is 
described.] Plaintiff further says that said heirs of Mary O. Smith are the own- 
ers of said real estate by desoent, and tliat their names and places of résidence 
cannot be inserted herein, because they are unlinown to the plaintiff." 

This pétition, at least ail thereof relating to the unknown heirs of 
Mary O. Smith, is sworn to by M. B. Jonas. I cannot agrée to the 
flrst criticism of the défendants' counsel. The state's suit was 
brought for the purpose of enforcing the state's lien for taxes. The 
state was the bénéficiai party plaintiff. In its corporate capacity, 
it was unable to make an alBdavit. Therefore the provisions of sec- 
tion 2027, supra, which require a plaintiff to make the affldavit, could 
not be literally complied with. The state of Missouri cannot make 
aflSdavits. Necessarily, therefore, in such cases some agent must 
do it for her. Ail corporations, of whatsoever kind, act through 
agents. The statute (section 7681, supra) makes provision for an 
attorney to prosecute suits for delinquent taxes. This attorney is 
the state's agent, and, in my opinion, is the proper person to make 
the afiSdavit concernrag nonresidents, or concerning unknown heirs, 
prerequisite to orders of publication. He is the one who must, of 
necessity mate, or be entirely familiar with, the investigation con- 
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ceraing the title to the land, and the interest of tEe parties therein. 
I therefore hold that the affidavit as to the unknown heirs of Mary 0. 
Smith, and their résidence, was properly made hy M. B. Jonas, the 
attôrney for the state in the suit brought against them, and the fact 
that such afiSdavit was not made by the collector, N. G. Hudson, or 
any person other than M. B. Jonas, does not vitiate the proeeedings. 

Again, it is argued that the aiïïdavit made to secure the order of 
publication was not suflBcient, in that it did not properly describe the 
interest of the unknown heirs of Mary O. Smith in and to the lot in 
controversy, or state how it was derived, as required by section 2027, 
supra. "Kiis section requires, as a condition précèdent to making 
an order of publication against unknown persons in a suit for the 
enforcement of the state's lien for taxes, that the pétition shall, 
nnder oath, "describe the interest of such persons, and how derived," 
BO far as the knowledge of the plaintiff extends. A référence to the 
pétition and affidavit, already sufSciently quoted, shows that the 
unknown heirs of Mary 0. Smith are declared to be the owners of the 
real estate by descent To say that one is "the owner" of land is, in 
my opinion, a comprehensive and sufflcient description of his inter- 
est. It means, unless modiôed by averment, that he is the owner in 
fee simple. By way of designating the dérivation of the title, as is 
required by the statute, supra, it is said, in effect, that the unknown 
persons against whom the order of publication was asked were the 
heirs of Mary O. Smith, and that they inherited their title to the lot 
in controversy from Mary O. Smith. The language of the aiBdavit 
is équivalent to saying that the défendants were unknown persons, 
who hâve acquired the land in controversy by descent from Mary 0. 
Smith. I think this is a sufflcient statement of how their interest 
was derived. The plaintifEs in this case are, I believe, the grand- 
chlldren of Mary O. Smith. Notwithstanding this fact, they derived 
their title to the lot in controversy, and in 1881, at the time of the 
institution of the state's suit, held the same, as an inheritance from 
Mary O. Smith, whether they were children or grandchildren. 

Défendants next contend that Mary O. Smith had no title to said 
lot at the time of her death, and that, therefore, an order of publica- 
tion against her unknown heirs did not affect the title of anybody. 
Défendants' counsel contend that the title at that time was vested in 
Henry Brickell, and the devisees of Lemuel Smith, Jr., deceased, who 
were the beneflciaries named in the deed of Mary 0. Smith to 0. 
Oheatham, of date December 10, 1842, already referred to. I hâve 
already considered this conveyance in direct connection with auother 
phase of this case, and deem it sufflcient now to say that I agrée with 
the construction placed upon it by the suprême court of Missouri in 
the case of Fontaine v. Lumber Co., supra, and I accordingly hold 
that the légal title to the lot in question stood in Mary O. Smith at 
the time of her death, subject only to the obligations in the nature of 
a mortgage, now barred by limitation ; and that the title of her heirs, 
the plaintiffs in this suit, was effectually destroyed by the proeeed- 
ings in the state's suit for taxes. 

There is another ground on which I believe this case can be satis- 
factorily disposed of, and that is that the plaintiifs are estopped from 
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denjing the validity of the défendants' title under the Mary Wing 
purohase. Tlie facts are as foUows: About a year after the judg- 
ment and sale of the property to Mary Wing, to wit, on the 5th day 
of April, 1883, the plaintiffs in this case, who now are, and then 
were, the heirs of Mary O. Smith, deceased, together with two or 
three other parties, who claimed some interest in it, instituted a suit 
in the circuit court of the city of St. Louis against Nathaniel G. Hud- 
son, Mary Wing, and others, to set aside, cancel, and annul the deed 
to Mary Wing, and the judgment on which the same was founded, 
for reasons which were particularly set forth in the pétition. E. T. 
Farrish, Esq., appeared as plaintiffs' attorney. This last-mentioned 
suit took the usual course of cases in court. The pleadings were 
perfected, dépositions of parties taken, and ânally, on April 8, 1884, 
the same was brought on for trial, submitted to the court, and de- 
cided adversely to the plaintiffs. The bill was dismissed. After- 
wards the same was taken by appeal to the suprême court of Mis- 
souri, where, on November 14, 1887, the judgment of the circuit 
court was aflirmed. See Fontaine t. Hudson, 93 Mo. 62, 5 S. W. 692. 
Apparently acquiescing in the judgment of the suprême court against 
them, the plaintiffs in that suit, who are also plaintiffs in this, by 
their attorney, E. T. Farrish, Esq., on the 19th day of November, 
1887, instituted a suit in the circuit court of the city of St. Louis 
against the Schulenberg & Boeckler Lumber Company, charging, in 
substance, that said company, in the year 1879, was in possession o£ 
the lot of ground in controversy under and subject to an obligation 
on its part to pav the taxes assessed thereon as a part of the rental 
thereof ; that said lumber company failed to pay such taxes, and as 
a resuit thereof the back-tax suit already considered was instituted 
for the enf orceinent of the state's lien for taxes for the year 1879, 
and that such suit resulted in a judgment against the property; that 
exécution was issued thereon, and the property was sold to Mary 
Wing, and that by reason thereof (employing the language of the 
pétition in the case against the lumber company) "said property, 
and the right and title of the plaintiffs thereto, became whoUy lost 
to them." Such proceedings were had in this last-mentioned suit 
that on October 7, 1889, judgment was rendered for plaintiffs. After- 
wards an appeal was duly prosecuted to the suprême court of Mis- 
souri, where, on March 14, 1892, the judgment of the lower court was 
afflrmed. See Fontaine v. Lumber Co., 109 Mo. 55, 18 S. W. 1147. 
It appears that at the sale of the lot in controversy under exécution 
in the state's suit for taxes, Mary Wing's bid was in excess of the 
amount of the judgment and costs in the case in the sum of |400.46, 
which, when paid, became a surplus in the hands of the sheriff, be- 
longing to the owners of the lot. ïwenty-one days after the afflrm- 
aiice of the judgment in the case instituted by the plaintiffs against 
N. C. Hudson, Mary Wing, et al., to set aside the tax deed to Mary 
Wing, to wit, on December 5, 1887, E. T. Farrish, Esq., attorney for 
^he plaintiffs in that case, and who had just then instituted the suit 
for them against the Schulenberg & Boeckler Lumber Company, re- 
ceived such surplus from the sheriff, and appropriated it to the pay- 
ment of attorney's fées earned and costs incurred in the seyeral law- 
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suits already referred to. If it be true that Mr. Farrish. was au- 
thorized to represent the plaintiffs ia receiving this surplus proceeds 
of sale, such receipt by him will undoubtedly estop the plaintiffs 
from now asserting the invalidity either of the Mary Wing àeed or 
auy of the proceedings in the state suit for taxes which resulted in 
the deed. Even though thèse proceedings are Toid, and obnoxious to 
ail the objections urged by the plaintiffs, yet, if plaintiffs elected to 
taJie the surplus proceeds of the sale, they are clearly estopped 
from asserting their invalidity. Nanson v. Jacob, 93 Mo. 331, 6 
S. W. 246; Boogher t. Frazier, 99 Mo. 325, 12 S. W. 885; Clyburn v. 
McLaughlin, 106 Mo. 521, 17 S. W. 692; Fischer v. Siekmann, 125 Mo. 
180, 28 S. W. 435. 

It is contended by the plaintiffs that they knew nothing about the 
suit of the state against tiie unknown heirs of Mary 0. Smith, or the 
suit of themselves (with others) against N. C. Hudson, Mary Wing, 
et al., to set aside tiie Wing deed, or the suit of themselves against 
the Schulenberg & Boeckler Lumber Company to recover damages for 
failure to pay taxes, by reason of which they lost the title to the 
lot in controversy, and that they knew nothing about Mr. Farrish rep- 
resenting them as attorney in thèse various suits, and espeeially knew 
nothing of his acts or conduct in receiving the surplus proceeds of 
sale arising from the Wing purchase. This contention, on its face, 
appears to me unreasonable. It involves the possibility of quite a 
large nmnber of persons having their names employed in several suits, 
involving important litigation extending through the trial and ap- 
pellate courts of Missouri for a perîod of more than 10 years, with- 
out their knowledge; it involves the stultiflcation of a well-known 
and reputàble attorney who appeared for them by name, and claimed 
to represent them in ail thèse suits; it involves the improbability 
that the plaintiffs, who must be presumed to know that their land 
in St. Louis was subject to taxation, and to be sold for nonpayment 
of taxes, would deliberately abstain from giving it any attention, and 
thereby subject it to forfeiture. The plaintiff Lamar Fontaine, in 
testifying in this case, says he knew nothing about any of thèse suits; 
did not know that the lot had been sold for taxes; did not know 
of the suit brought by himself and the heirs of Mary O. Smith against 
Hudson and Wmg, or of the suit brought by him and them against 
the Schulenberg & Boeckler Liunber Company. He further testiflea 
that he had for a long time represented his wife and his sister-in-law, 
who are the other plaintiffs, in taking care of the lot in controversy. 
Under the circumstances, this ignorance of his seems improbable, 
and espeeially so in the light of the following facts in évidence: He 
gave his déposition in the two suits last referred to, and in the one 
against Hudson and Mary Wing testifled, in the déposition given on 
the 12th day of May, 1884, as follows: 

"I did not know that the lease of Schulenberg & Boeckler had expired, or that 
sald lot 98 of the city of St. Louis had ever been sold for taxes, as I never re- 
celved any notification that any taxes were due, or to be paid by the same." 

If I had nothing else upon which to base my décision, I would cer- 
tainly hold that no person could give such testimony as this, and 
not be aware, at the time he gave it, of the facts which he says he 
82 F.— 15 
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did not know before then. At any rate, a very stupid man would 
then, at thè latest, hâve been put tïpon such inquiry in uelatiou to 
the facts as to bind himself with a knowledge of everything which. 
inquii^ mîght impart. Again, I am not credulous enough to believe 
that an Intelligent man, like Lamar Fontaine, would be giving bis 
déposition îh éases without knowing wbat tbe cases related to. It is 
claimed by him thàt a law firm of Hudson & Hudson, in Mississippi, 
were Ma and lis wife's gênerai attorneys, and that Mr. Farrish got Ms 
directions f rom tbem, and that they (Lamar Fontaine and wife) knew 
nothing about Mr. Farrish's employment for them, or nothing about 
his conduct of the cases for them. This possibly may be so in fa et, but 
I cannot beliere it. In dépositions taken in this case, E. T. Farrish is 
referred to as a person who might haye certain deeds of the plaintiffs 
that were called for, Why might E. T. Farrish hâve certain deeds that 
belonged to the plaintiffs? The plaintiffs' theory does not answer this 
question. Again, it is a signiflcant fact that Lamar Fontaine alone 
testifled to his want of knowledge of the receipt by Mr. Farrish of 
the surplus proceeds of the back-tax sale. It is to be noted in con- 
nection with this testimony that he is not a party in interest except 
the husband of one of the plaintiffs, who is one of the heirs of Mary 
O. Smith. The two women— his wife and sister-in-law, who are the 
real plaintiffs— do not testify at ail in relation to any ignorance con- 
cerning the former litigation with respect to this property, or any 
ignorance with respect to Mr. Farrish's gênerai authority, or his con- 
duct in receiving tlus surplus money. The issue of estoppel was f airly 
presented by the défendants, and the plaintiffs must be presumed to 
hâve known it by the abstract of title âled in this case pursuant to 
the rules of this court. This abstract was flled April 8, 1897, and one 
of the links in défendants' title, as stated in the abstract, is as fol- 
lows: "Testimony showing that plaintiffs took the surplus proceeds 
of the sale to Mary Wing, in cause 2,767, thereby ratifying and in- 
tending to ratify said sale, and to estop themselves from longer claim- 
ing title to said lot." It is incompréhensible to me that with such 
an issue presented, the meritorious plaintiffs in this case would not 
at \east bave testifled that they personally knew nothing about this 
former litigation, or Mr. Farrish's acts, if such were the facts. Mr. 
Farrish himself, in his testimony, states that he represented Lamar 
Fontaine, Lemuella S. Fontaine, and Mary A. Brickell, who are the 
plaintiffs in this case, in the litigation in the circuit court of the 
city of St. Louis, already referred to. Notwithstanding the fact that 
he appears to bave gotten his authority from the gênerai attorneys 
of the plaintiffs in Mississippi, as shown by his cross-examination, I 
think it would be unfair and unjust to relieve the plaintiffs in this 
case from the effect of the conduct and acts of their ostensible (and I 
think real) représentative. I shall therefore hold that the receipt 
by Mr. Farrish of the |400.46 surplus proceeds of the sale of the lot 
in question from the sheriff of the city of St. Louis, and the appropria- 
tion of the money for the benefit of the plaintiffs in this case, under 
the circumstances as disclosed in the évidence, estop the plaintiffs 
from denying the validity of the sale to Mary Wing. This will dis- 
pose of the case. 
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"K great many objections were made at tlie trial fo aocumentary évi- 
dence offered by the plainttffs. Some deeda were objected to because 
of alleged uncertain and inadéquate descriptions. Others were ob- 
jected to because of alleged noncompliance with tbe requirements of 
the statutes of Missouri concerning acknowledgments. It may be 
tliat some of tliese objections were well taken. I hâve not considered 
them, because I dispose of the case, as already seen, more readily by 
a considération of the outstanding title in the grantees of Mary Wing. 
Again, I notice that the answer of the défendants consists of a gên- 
erai déniai only. If objection had been taken during the trial to 
the introduction of any évidence on the issue of estoppel, such ob- 
jection might possibly hâve been sustained. But as the parties hâve 
taken a broad view of the case, introduced much évidence on both 
sides, on the issue of estoppel, and elaborately argued the same, the 
court takes them at their word, and passes upon this issue, among oth- 
ers. Certain it is that the plaintifEs were advised of the purpose of 
the défendants to rely upon estoppel as a défense, from the abstract 
of title, which distinctly pointed to évidence on that issue as a part 
of the défendants' chain of title. Both plaintiffs and défendants 
seemed to rely upon adverse possession as a factor in their titles. 
But I am of the opinion that neither party proved any such adverse 
possession. The case must therefore stand on the record title and 
on estoppel in pais as already stated, and judgment must be for the 
défendants. 



CLTJNE T. MADDEN et al. 

(Olrcuît Court of Appeals, Seventh Circuit July 1, 1897.) 

No. 368. 

1. Patents— -Invisntigns—Folding Bedb. 

There Is no Invention in ttie use of a pin or hook on the back of a foMlng 
bed-lounge to automatically engage wlth an eye on the headrest when the 
two sections are folded together, thu» holding the back flrmly In place. 77 
Fed. 205, affirmed. 

S. Sahb. 

The aune patent, No. 394,957, for a foldlng bed-lounge, Is vold as to the 
flrst clalm for want of Invention. 77 Fed. 205, afflnned. 

Appeal from the Circuit Court of the United States for the District 
of Indiana, 

This waa a suit in equity by Michael Clune against Thomas Mad- 
den, Edward J. O'Reilly, and Christopher A. O'Connor for alleged in- 
fringement of a patent relating to folding bed-lounges. The circuit 
court held the patent invalid, and dismissed the bUl. 77 Fed, 205. 
The complainant haa appealed. 

Chester Bradf ord, for appellant 

V. H. Lockwood, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. This appeal is from a decree dismissing 
a bill for infringement of the flrst claim of patent No. 394,957, issued 
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December 25, 1888, to Michael Clune, of Indianapolis, Ind. The 
claim reads as follows: 

"A bed-lounge composed of two folding sections hlnged together, the lower 
one having a back rigldly attached thereto, and a fasteniBg for the same, com- 
posed of two parts, one of which Is flxed at or near the top of the inside of the 
head of the upper folding section, the other at or near tlie top of the back, so 
that when the lounge Is folded up the two parts wlU engage with each other, 
securing the headrest of the frame to the back, substantially as shown and 
described." 

As stated in the opinion of the court below (77 Ped. 205): 

"The only novelty In the combination clalmed by the complainant conslsts in 
the use of an eye on the headrest of the lounge, and a pin or hook on the 
back, so placed thàt the two wlU automatlcally engage when the two sections 
are folded together, and thus hold the back flrmly In place." 

We quite agrée with that court that, in view of the common and 
diversifled uses of similar devices for the accomplishment of similar 
purposes, it is impossible to flnd patentable novelty in the invention. 
The Braun patent, No. 177,462, shpws a similar construction, designed 
to secure the upper head section on the lower stationary section, or, 
in other words, to prevent horizontal movement of the upper section; 
but it needed no power of invention to put into the groove in the back 
of Braun's lounge a pin, which should engage automatlcally with a 
hook, or spring catch, or other device there used, for the further pur- 
pose of holding the back flrmly; especially since devices composed of 
two parts, but which were engaged by hand, had been used thereto- 
fore upon lounges for the same purpose. The decree is therefore af- 
firmed. 



UNIVERSAL WINDING 00. V. WILLIMANTIC LINEN CO. 
(Circuit Court, D. Connecticut. July 27, 1897.) 

1. Patents— PBEstjMPTiONS from Grant — Anticipation. 

The grant of a patent raises a presumption of operatlveness and of some 
utility, and, if prior, though it be a mère paper patent, it may anticipate. 
If it sufficiently dlscloses the principle of the alleged invention. Such a 
patent may also be relevant, to show that another device does not infringe 
such an invention, but is merely an improvement on the prior patent, or an 
application thereof to a new purpose. 

2. Same— Construction op Claims — Infbingemicnt — Machine for Winding 

Cops. 

The WardweU patent, No. 480,157, for a machine for winding cops, con- 
strted, and Jield not infringed as to claims 1, 2, 3, and 4; and held, also, that 
claim 4 cannot be sustained In view of the prior state of the art, if so con- 
strued as to embrace unequal cone-pulleys as an équivalent of the meanu 
therein clalmed. 

8. Samb — Anticipation— Muséum Exhibits. 

Proof that long prier to the granting of a patent for a cop wound In a 
particular way several spécimens of cops wound, so far as can be seen from 
their exterior layers, in exactly the same way, had been imported from the 
Fiji Islands, and kept on exhibition in the National Muséum at Washington, 
and were known to many persons prior to the date of the alleged invention, 
is sufficient évidence of anticipation. 

4 Same — PitocBss and Product Patknt Cops. 

The Wardwell patents. Nos. 480,158 and 486,745, for a method of winding 
cops, and for a cop, respectively, are void for want of patentable novelty. 
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This was a suit in equity by the Universal Winding Company 
against the Willimantic Linen Company for alleged infringement of 
tkree patents covering, respectively, a machine for winding cops, a 
method of winding cops, and a cop wound according to Buch method. 
On final hearing. 

Dickerson & Brown, for complainaut. 
Mitchell, Bartlett & Brownell, for défendant. 

TOWlSrSEND, District Judge. Complainant herein, at final hear- 
ing on the usual bill and answer, prays for an injunction and account- 
ing by reason of the alleged infringement of patents No. 480,157, for 
an apparatus for winding cops. No. 480,158, for a method of winding 
cops, both dated August 2, 1892, and of No. 486,745, for a cop, dated 
November 22, 1892, ail of said patents having been issued to Joseph 
R. Leeson as assignée of Simon W. Wardwell, Jr., and duly assigned to 
this complainant. A cop — the subject-matter to which thèse patents 
relate — consists generally of a bail or roll of thread or rope wound 
in helixes or spirals on a spindle. In most of the ordinary and earlier 
cops the successive coils of thread were irregularly wound upon the 
spindle, withont any attempt to arrange the threads parallel to each 
other. The alleged invention of the cop patent No. 486,745 is therein 
stated by the intentée to consist in a "cop wound * * * so as to 
hâve greater uniformity. density. and compactness, and so as to fa- 
cilitate the unwinding, and prevent tangling, and insuring other ad- 
vantages." Before discussing the patents in suit, it will be necessary 
to make some gênerai statements concerning the art. Irrespective 
of certain alleged anticipations, to be ûereafter considered, there 
were found in the prior art various forms of cops, distinguished by 
différences in pitch or angle of the thread and the relations of the 
threads to each other. Certain of thèse winds are designated bail 
wind, cross wind, surface wind, Z wind, spool wind, Spach wind, etc. 
It is unnecessary to state their distinguishing characteristics. A spé- 
cial form of wind of the prior art is known as the half wind or cres- 
cent wind. The wind of the patents in suit is known as the V wind 
or Wardwell wind. In each of thèse two winds the thread is or- 
dinarily wound on a core, without any head at the ends, from one 
end of the core to the other in the direction of a hélix or spiral, and is 
then so reversed as to form a knuckle or abrupt bend, and wound in 
a reverse heltx or spiral to that end of the core where the winding 
was started. In each the thread is again reversed to form another 
such knuckle, and, passing across the first hélix, is wound in a sec- 
ond hélix, parallel and generally close to the first. In each, com- 
plète parallel layers will thus be laid one above the other, forming 
a solid cylindrical cop alike throughout. The complainant differ- 
entiates the crescent wind as foUows: (1) It is a modified form ot 
bail wind. (2) It is not wound in spirals, but in the form of a semi- 
circle or semiellipse, and will therefore in its first courses slip to- 
wards the middle of the core, and therefore the successive threads 
may not lie parallel to each other. (3) The threads will never crosa 
each other intermediate of the ends of the core, and hence do not in- 
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terlock, and tliereforè the cop will not be cylindrical in form, and 
will easily lose its shape. (i) This wind is adapted only for winding 
extremely small cops. Whether the crescent wind is a modifled bail 
wind is immaterial except in so far as under such. désignation com- 
plainant's expert includes it in the foregoing criticisms of bail winds 
in gênerai. The criticisms of bail winds generally do not necessarily 
apply to the crescent wind. The essential feature of the Wardwell 
wind, as claimed by complainant, is that the wind is spiral in the sensé 
that "the thread turns more than half a révolution in extending from 
one end of the cop to the other" at such an angle "that when the 
complète spiral is laid — that is, when the thread has been wound 
to the end of the cop and has returned — the angle of delivery and 
return shall be such that the thread will remain where it is put." 
The distinguishing feature of the crescent wind, as claimed by com- 
plainant, is that the thread, although wound in substantially the 
same direction as in the Wardwell wind, is not spirally wound, be- 
cause the angle is such that the thread turns only one-half a révolu- 
tion in extending from one end of the cot» to the other, and there- 
fore "the turns of the thread constitute substantially circles or rings 
at an angle to the axis of the holder or tube." This différence of 
angle is claimed as Wardwell's invention and as the basis of the 
alleged différences in results. The Une between what is thus in- 
cluded within and exeluded from the Wardwell invention may be 
shown by the following statements: 
Complainant's expert Foster flrst says: 

"I was wrong In statlng that a complète révolution was necessary to lay sucb 
a spiral or hellx as is required by the patent." 

Later he says: 

"Q. Then, if I understand you, everything else belng allke in machine, In 
■wind and In cop, a spiral Crossing in five^eighths of a turn would not exclude 
the Leeson Invention, a spiral crossing in four-elghths of a turn would exclude 
the Leeson Invention, and as to a spiral crossing in nine-sixteenths of a turn 
you are somewhat In doubt? A. So far as I can tell without seelng the cop, a 
spiral crossing in flve-elghths would hâve reverse spirals Interlocliing between 
the ends, and would embody this feature of the Wardwell Invention. I do 
not recognize that there would be a spiral at ail at four-elghths of a turn, be- 
cause that would be a one-half turn, winding what 1 hâve pointed out as a 
baU-wind cop. As regards a spiral of nine-sixteenths, if the thread was fine, 
and the cop relatively long, this would embody this feature of the Wardwell 
wind if it caused the reverse spirals to be Interloclîed between their ends." 

Wardwell himself, in the patents in suit, does not claim that any 
exact pitch or number of turns in the spiral constitutes his inven- 
tion. On the contrary, he says, in No. 486,745 : 

"I niake use of a tube of any suitable character, and I wind the thread, X, 
thereon, with any suitable number of turns or coils to the length of the tube." 

In No. 480,157 he says: 

"As a resuit of this opération, the reversai of the movement of the guide 
talîes place, not upon the completion of a rotation (or fraction or multiple of a 
rotation) of the holder, but after, and only after, the holder has reached the 
point in its révolution beyond that necessary to complète such movement, and 
beyond that point which it occupied at the time the guide was reversed upon 
its preceding reversai of movement, so that the thread held by the guide is not 
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«tarted on lis return wlndlng untll It bas been laid over onto the outer slde of 
the prevlous coll." 

The crescent cops do not necessarily slip towards the middle of 
the core. Whether su<ih a wind thus slips dépends upon the angle 
at whîch it is wound, and the abruptness of the reversai, and may 
also dépend upon whether the core is rough or smooth. The crescent 
cops, as originally wound, were small sewing-machine cops, aad in 
them the thread did not crosa intermediate the end of the core. 
Thls point will be discussed hereafter. Wardwell created the cop 
in the method and by the machine which are the subjects of the 
three patents in suit. Complainant claims that therein he first dis 
closed the angle at which threads could be so laid on a cylinder that 
they would lie parallel to, and generally in contact with, each other. 
without slipping, and would cross each other and interlock inter- 
mediate the ends, and the method and means for accomplishing said 
resuit, and that he was the first inventer thereof. Patent No. 480,- 
157 covers Wardwell's machine for winding the cops of No. 486,745 
by the method of No. 480,158. The claims alleged to be infringed 
are the foUowing: 

"(1) In a cop-wlndlng machine, the combloatlon, wlth a revolvlng hplder for 
supportlng the cop, and wlth a reciprocatlng thread guide supported to move 
In a course parallel to the axis of the cop, of mechanlsms adapted to give the 
holder an Incrément of movement at each rotation^ for the purposes set forth. 
(2) A machine for winding cops, provided wlth a Solder for the cop, and a re- 
ciprocatlng guide for the thread supported to move parallel to the axis of the 
cop and outward as the cop Increases In dlameter, and means for turnlng the 
holder and for reciprocatlng the guide, and mechanlsms for varylng the relative 
movements of the holder and guide to Insure an Incrément of movenaent to 
the holder at each rotation, whereby each reversai of the movement of the 
guide talies place after the holder bas turned beyond the point of its révolution 
occupied at the moment of the preceding reversai of the movement of the guide, 
Bubstantlally as set forth. (3) A machine for winding cops, provided with a 
revolvlng holder for supportlng the cops, and with a reciprocatlng thread- 
guide and means for varylng the relative uiovemeats of the thread-holder and 
guide, constructed substantially as described, vo secure each successive reversai 
of the movement of the guide at the outer end of the holder. after, and only 
after, the holder in Its rotation has reached a point beyond the point reached 
at the moment of the preceding reversai of the movement of the guide at such 
end substantially as set forth. (4) In a cop-winding machine, the combination 
of a guide and means for Imparting to the same a regular reciprocatlng move- 
ment parallel to the oop, and a holder for supportlng the cop, and means for 
Imparting to the same a progressive rotary movement at each rotation, sub- 
stantially as set forth." 

The patented machine comprises a cop holder in the form of a 
cylinder, and a thread-guide operating close to said cylinder, and so 
arrangea that as the cylinder rotâtes the thread-guide reciprocates 
in a line parallel to the axis of the cylinder, and so that, as the 
thread is brought to either end of the cop thus formed, each suc- 
ceeding coil shall be abruptly bent at a point just beyond the bend in 
the last preceding coil, and shall form such a bend or knuckle beyond 
the preceding one that the thread shall thereafter lie parallel to the 
thread of the preceding coil, and preferably in direct contact there- 
with. The patentée does not limit himself to any précise means for 
accomplishing thls resuit He describes and illustrâtes, however, a 
machine mounted on a frame provided with a cylinder supported be- 
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tween t\vo disks on conical hubs, which. turn loosely on a sbaft driven 
at a uniform speed by suitable gear and pinion devices. 

In View of the conclusion reacbed tbat the Wardwell machine in- 
volved invention, it is unnecessary to describe the mechanical dé- 
tails, fuUy stated in said spécification, whereby the desired resuit 
may be accomplished. For the purposes of this case it sufflces to 
say that by means of a cross-arm carrying a lever attached to a piv- 
oted spring pawl and a rock shaft carrying arms, one of which is con- 
nected with said lever, while the other extends over a cam upon a 
sleeve turning on said driven shaft, not only do one of said disks 
and said pavpl revolve with said shaft, but the révolution of said 
sleeve is retarded, and one of the arms is released, and throws said 
pawl forward. The patentée says: 

"The pawl therefore dérives Its motion from two sources: First, from the 
rotation of the shaft and the cross-arm cairied by the shaft, wUch would give 
to the pawl and to the disk the same rate of rotation as the shaft; second, from 
the cam whlch Imparts to the pawl a progressive or forward traveling move- 
ment in excess of that derlved from the shaft, so that at the completion of 
each révolution of the shaft, or upon èach successive reversai of the moVe- 
ment of the guide, the pawl and the disk wlU hâve traveled not only the es- 
tent of a complète révolution (or a complète fraction or multiplication of a 
révolution), but will also hâve moved an additional estent corresponding to 
the movement Imparted to the pawl by the cam." 

The patentée also suggests that provision might be made for a mo- 
mentary action of the cam, instead of the described graduai and con- 
stant movement, by the substitution of a radial pin for said cam. 

The features claimed as distinctive of the Wardwell machine are: 
(1) The rota table cop holder; (2) the reciprocating thread-guide, so 
operated as tobe constantly close to the cop; (3) the means for so ro- 
tating the cop holder relatively to the thread-guide that the thread 
will be deposited in helixes or spirals of such a pitch that they will 
not slip on the cop holder; "(4) a cam, or équivalent device,. recipro- 
cating the thread-guide, and so constructed that it will, at the ends 
of the reciprocations of the thread-guide, reverse it with that celerity 
which is necessary for producing the knuckles or abrupt bends;" 
"(5) means for producing an incrément of motion, whereby the 
thread, about the time of being reversed, will be made to cross a por- 
tion of a previously laid angle or abrupt bend, in order that after re- 
versai the thread may be alongside of and parallel to the latter." 
The defendant's machine differs materially in construction from com- 
plainant's machine. It has necessarily a revolving cop holder, a 
reciprocating thread-guide, and devices for so adapting their move- 
ments to each other as to produce the same resuit as is produced by 
complainant's machine. But the contention of the defenaant is that 
its machine does not infringe, because it produces this resuit with- 
out the use of the essential éléments claimed in complainant's patent. 
The complainant's patent, it will be remembered, describes two 
sources from which the pawl dérives its motion, and by means of 
which an incrément of motion is imparted to the thread-guide at each 
succeeding reversai of movement. The resuit of thia twofold speed 
relationship, says the patentée, "is the same whether the rotating 
cop gains sufflcjent at each révolution to carry the thread being laid 
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across that previously laid at the end of the cop or the cop rotâtes uni- 
foimly without gain, and the guide, as it reaclies each end of the cop, ia 
held for a longer time than is necessary for the cop to complète its ro- 
tation." In the defendant's machine, the desired resuit is secured by 
regulating the speed relation between the spindle and thread-guide 
by means of the relative proportions of the wheels which connect 
thèse two shafts to the driving shaft The défendant, therefore, does 
not use the means for the throw or incrément of motion described in 
complainant's patent. But the patentée states that he does not con- 
fine himself to the described or préférable construction ; and he de- 
scribes an ingeniously devised apparatus, which produces an im- 
provement upon prior products. 

The issue, therefore, may be fairly reduced to the scope of the 
claùns in suit. For the purposes of this discussion it will be neces- 
sary to further examine the prior art in gênerai, and the prior experi- 
ments of Wardwell and others, and their results. The Morrison 
use in 1879, if suflSciently proved, would invalidate ail of complain- 
ant's patents. But it would be unsafe to find anticipation upon such 
doubtful eyidence. Morrison, who swears that he made an aatici- 
pating machine, was an employé of défendant. He built only one 
orginàl machine. It is not proven that the model is in certain essen- 
tial parts like the original. The persons for whom it was made 
abandoned its use, and took a license under the three patents in suit. 
Patent No. 146,210, granted January 6, 1874, to Samuel K. Smith, 
shows a spooling machine adjusted for winding threads close together 
with eoils inclined so as to cross each other back and forth the length 
of the spool. The patent does not show such an apparatus as that 
of the patent in suit for forming the knuckles or bends, nor would it, 
without modification, make a cop, such as is made by the machine 
of the patent in suit. But, in connection with its spindle and thread- 
guide, it shows, for giving to said guide its reciprocating motion, a 
grooved cam, an arm projecting into said groove, and two conical pul- 
leys with a belt for Connecting the cop-turning mechanism with the 
guide-reciprocating mechanism, like those shown in defendant's ma- 
chine. It is a paper patent. If it does not anticipate complainant's 
machiné, it bears directly, if not decisively, upon the question of in- 
fringément. The grant of a patent r aises a presumption of opera- 
tiveness, and of some utility, and, if prior, even though it be a mère 
paper patent, it may anticipate, provided it sufflciently disclpses fhe 
principle of the alleged invention. Such prior patent may be rele- 
vant also to show that another device is not an infringement of such 
alleged invention, but is merely an improvement upon the prior pat- 
ent, or an application thereof tO a new purpose. Pickering v, Mc- 
Oullough, 104 U. S. 319; Dashiell v. Grosvenor, 162 U. S. 432, 16 Sup. 
et. 805. In this case the conclusion reached upon ail the évidence 
is that the defendant's device is such an improvement or adaptation 
of the art existing at the date of the invention in suit, Neitiier the 
drawings nor the description of the Heal British patent discloses the 
whole machine. The drawings further fail to show the speed re- 
lation between guide and spindle, and the thread is delivered from 
the guide at a considérable distance from the cop. But earlier pat- 
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ents, and notably the Bdtisli patent to James Gombe of 1867, show 
the thread-guide bearing directly upon the cop, and this Combe pat- 
en,t illustrâtes the positive connection of thread-guide with a cam, and 
of uniform pitch rotating uniformly with respect to the rotation of 
the spindle, which are characteristic features of defendant's ma- 
chine. Neither the Heal nor the Combe patent shows the variation 
of rotary movement of spindle or the added movement or incrément 
of motion covered by the patent in suit. Neither of thèse machines, 
therefore, is like the patent in suit. But no reason is shown why a 
skilled mechanic could not supply from the then prior art the neces- 
sary connection between spindle and thread-guide shaft, or provide 
means for actual contact between the the thread-guide and spindle 
at the point of delivery of the thread; and complainant's expert 
does not deny that such modifications could be made, or assert that 
it would require inventive skill to make them, or that, if made, they 
would constitute invention. 

A mass of testimony bas been introduced as to the date of Ward- 
well's conception and réduction to practice of his invention. The év- 
idence as to Wardwell's expérimenta shows that, having been en- 
gagea by complainant to make a machine to wind cops, he conceived 
ârst the idea of a method of so laying parallel threads and crossing 
them at an abrupt angle as to make a compact cop; that later he 
devised two machines, the earlier of which, on account of its compli- 
cated construction, was abandoned in an incomplète state, and the 
later of which was finished in October, 1891. This machine embod- 
ies the construction shown and claimed in the patent in suit. Ward- 
well's earlier drawings and both machines show the means employed 
for securing the incrément of motion which is a characteristic of his 
patent. As to this he testifles as follows: 

"Q. State whether or not there Is any différence In the resuit of the two 
arrangements of the pawl shown In the drawlng and in the patent. A. The 
résulta were substantially the same. ïhe pawl operated to draw or push the 
cop in excess of the motion Imparted by its shaft." 

It is signiflcant, as bearing upon the claim as to Wardwell's concep- 
tion of a V wind as distinguished from a bail wind, that in complain- 
ant's exhibit "Wardwell's flrst machine drawing," the sharp angles of 
the cam are such as to suggest a bail wind, and the cop therein illus- 
trat«d is a ball-wind cop. The défendant has been experimenting 
in cops since 1889. It claims that prior to October, 1890, the super- 
intendent of its factory showed the Merrick cop, to be hereafter con- 
«idered, to one of its machinists, — Palmer, — ^and asked him whether 
he could wind such a cop, and that in October, 1890, he did make such 
a cop by the use of a crude device having a flyer or thread guide on 
an angle with the spindle; that he continued thèse expérimenta, and 
in 1891 produced one machine, and in 1892 another improved, ma- 
chine, which made the cop of the patent in suit; ; It is unnecessary 
to.disduss the bearing of this évidence upon the claim of anticipation. 
It is relevant, however, as throwing light upon the problem presented, 
and the means adôpted by différent persons for its solution. 
: If now we again compare the patented machine with defendant's 
ma,chine, we shall find in the former the completed practical devel- 
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opment of the original conception of the incrément of motion to ae- 
cure the parallelism of threads, the knuckle or abrupt bend, and the 
other advantages of the Wardwell cop. We shall find the embodi- 
ment of this invention — First, in the rotating cam ehaft operating 
the thread-guide through its cam and the cop shaft, and said cop shaft 
rotating the spindle; second, in two distinct speed relationships, one 
determined by the relation between the cop-shaft and cam-shaft, the 
other the "relative movement of the tube holder with respect to its 
shaft or the thread-guide, cam with respect to its shaft, which causes 
an incrément of motion." The paténtee's description of this incré- 
ment of motion or added movement by means of motion from two 
sources has already been given in connection with the description of 
his machine. In the defendant's machine the spindle is fastened to 
and revolved by its shaft, and the thread-guide is caused to recipro- 
cate by a cam on another shaft They are operated by means of 
belts, pulleys, and gears connected with the main driving shaft. Two 
slightly tapering pulleys with a belt provide means for adjusting the 
relative proportions of the speed relations between the thread-guide 
and the spindle. This may be accomplished by shifting the belt 
lengthwise of the pulleys. The différences of construction material 
in this connection are the loosely turning spindle holders of com- 
plainant's machine, while that of the défendant is fast to its shaft, 
and the arrangement of belts and tapering pulleys in defendant's 
machine, to produce the resuit accomplished in complainant's machine 
by means of arms, pawl, cam, and geared wheel, as already described. 
The question at issue is therefore reduced to one of infringement 
depending upon the scope of the invention. The first, second, and 
third claims do not cover defendant's machine. Its mechanism is 
not "adapted to give the holder an incrément of movement at each 
rotation," nor does it provide means "whereby each reversai of the 
movement of the guide takes place after the holder has turned beyond 
the point of its révolution occupied at the moment of its preceding re- 
versai of the movement of the guide, substantially as set forlh." 
But the fourth claim is much broader in its terms, and covers "the 
combination of a guide and means for imparting to the same a regu- 
lar reciprocating movement parallel to the cop, and a holder for sup- 
porting the cop, and means for imparting to the same a progressive 
rotary movement at each rotation, substantially as set forth." And 
it will be remembered that the patentée has, in his spécification, stat- 
ed that he does not limit himself to the préférable forms therein de- 
scribed, and that "différent means may be employed for causing such 
a relative variation of movement as will effect the above-described 
resuit." The défendant contends that its device for regulating the 
relative motion between thread-guide and cop was old and well known 
in this and allied arts at the date of the patent in suit. The prior 
art already considered has shown a single-speed relationship, but has 
not been discussed in connection with defendant's construction for 
regulating the relation of speed. Patent No. 245,373, granted to J. 
Hargraves in 1881, and one of the British patents granted to J. C. & 
F. A. Spach in 1885, show cône pulleys and a belt thereon, so ar- 
ranged that, by shifting it lengthwise of said pulleys, the relative 
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Bpeeds of the two driving shafts may be adjusted. Further cTidence 
as to défendant'» construction is found in the so-called "Merrick use." 
Upon final hearing, défendant, in connection with proof of an alleged 
prior use by the Merrick Thread Company of certain machines and 
methods claimed to anticipate or limit the patents in suit, introduced 
two machines known respectively as "Merrick 1890 machine" and 
"Merrick 1890 machine showing stopover attachment." The lat- 
ter machine was so provided with unequal pnlleys that, if prior use 
and knowledge thereof in the United States had been sufQciently 
proved, it would hâve been fatal to the claims of the machine patent 
in suit, if not as an anticipation, at least as showing noninfringement, 
as will be hereafter explained. The proof of priority, however, was 
not so limited. Upon motion of défendant the case was opened to 
permit the introduction of further testimony on this point. Much of 
the new évidence on each side is indefinite and contradictory. Some 
of the witnesses are manifestly prejudiced, even if their recollection 
is accurate. The whole évidence as to the Merrick use, taken to- 
gether, shows that in 1890, and prior to the date of Wardwell's ma- 
chine invention, the Merrick Thread Company used in its mill at 
Holyoke, Mass., machines for making half-wind cops by the use of 
conîcal pulleys of equal size. They embody substantially the defend- 
ant's construction, except that in the latter the conical pulleys are 
unequal. The great prépondérance of évidence is to the effect that 
the "Merrick 1890 machine, with stopover attachment," hereafter to 
be called the "Second Merrick 1890 Machine," with conical pulleys 
of unequal size, also was practically operated in said mil! in 1890. 
Green, the alleged inventer, Baker, the draftsman, Prentice, a super- 
intendent, and Hopkins, président and acting manager of the Merrick 
Company, interested but intelligent witnesses, testify more or less 
satisfactorily on this point. Of the witnesses for complainant on the 
reopening, Cressy is ignorant, untrustworthy, and contradicted by 
Mary Lipps, and by his former testimony. Mary Lipps testiiied that 
cônes of différent sizes might hâve been used on one or more of thèse 
twenty-six machines without her knowing it. Lizzie McDowells' 
memory is defective; and Hollingsworth is intelligent, but manifest- 
ly hostile to défendant. He testifles that he was a draftsman for the 
Merrick Company until December 24, 1890, and that he never saw a 
machine with unequal pulleys while in their employ. "VVTiile, how- 
ever, the weight of évidence as to said second Merrick machine so 
strongly preponderates in favor of défendant, I am not satisfled that 
it establishes the claim of anticipation beyond a reasonable doubt. 
It does, however, furnish substantial support to the view herein taken 
upon the question of infringement. 

It will be recalled that the prior Hargraves patent showed a ma- 
chine with conical pulleys of unequal size, capable of producing on 
cards a wind like that of the second Merrick 1890 machine. Further 
more, defendant's witness Green, in the first claim of an abandoned 
application for a patent swom to on September 13, 1890, used the 
following language: 

"(1) In a cop-wlnding machine, the comblnation with a wlndlng shaft carry- 
Ing a mandrel and a cône pulley of a seeondary shaft carrying a cam and a 
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cone pulley, a vlbratory thread-guldlng lever operatlvely engaging thé cam on 
sald seeondary shaft, and a belt connection between the cone puUeys on sald 
shafts, whereby the speed of said seeondary shaft can be varied at wlll, sub- 
stantially as and for the purposes described." 

This statement seema to be suflaciently comprehensive to embrace 
either equal or unequal conical puUeys. In view of tbe Spacb and Har- 
graves patents, it would be unnecessary to epecify that the relative 
speed relations could be varied by unequal pulleys, for tbat was al- 
ready old. In this abandoned application référence is also made to the 
method of making cops of varying width, and to winding the threads 
upon a tube in uniform layers. The issue of infringement herein may 
be most directly presented by a comparison of the confessedly prier 
flrst Merrick 1890 machine with the second Merrick 1890 machine, the 
prier use of which is denied by complainant. In the former, by the 
use of a belt at the center of the equal pulleys, a half-wind cop is 
produced. Défendant contends that the adjusting devices of the flrst 
Merrick 1890 machine are so constructed that by shifting the belt 
a V wind may be produced thereon. This the complainant dénies. 
I hâve not been able to satisfactorily détermine this question. In 
the second Merrick 1890 machine the cone pulleys are of unequal size, 
thus providing a speed relationship which makes the V wind between 
the ends of the cop. This is the sole material différence in the con- 
struction and résultant opération of the two machines. It may be 
assumed that this modiflcation was subséquent to the alleged Ward- 
well invention. It is proved that it made what is known as the 
"Wardwell cop." Whether the V wind, crossing intermediate the 
ends, was an essential feature of Wardwell's invention is very doubt- 
ful. He illustrated the half wind in his drawings. The term "V 
wind" is not found in any of the patents. Such crossing is mention- 
ed only once in the three spécifications. Most of the claims cover 
only the crossings at the end of the cop, and no référence is made to 
the V wind in the expert testimony in chief ; and in his later patent, 
No. 533,934, Wardwell himself, in disclosing certain improvements 
on his alleged inventions already patented, illustrâtes and describes, 
not the V wind or full wind, but a wind of quarter turns, thus f orcibly 
suggesting that his conception of his invention was not in the length, 
but in the character, of the spirals. It may be further assumed that 
it would hâve involved invention to thus change the size and résult- 
ant opération of the pulleys, if such change had not been in the prier 
art. But in the Hargraves patent, already considered, are found such 
pulleys used to produce said V wind upon a flat card. The considéra- 
tions already suggested show that, if Wardwell's fourth claim could be 
so construed as to embrace ail means for imparting progressive rotary 
movement to the cop at each rotation, it would be void by reason of 
lack of patentable novelty. If so construed as to include only the 
device described in the spécification, it is not infringed. 

If it be conceded, on behalf of complainant, that the proof of the 
alleged Morrison use is insufficient; that the date of the Morrison 
second machine, which contains the Wardwell invention, is not proved 
beyond a reasonable doubt ; that the abandoned application of Green 
failed to describe how the variation of speeds included in the first 
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claim was to be a,ccomplis]ied, and failed to show a mode of forming 
cops of any desired width by varying tbe throw of the guide lever; 
that the Crescent and Merrick 1890 cops were irregular in their flrst 
layers because of slippage; that the évidence as to the Wardwell 
Columbian Exposition cops is immaterial; that the first Merrick 1890 
machine, with equal cônes, could not be commercially operated so as 
to produce the Wardwell cop; and that the priority of the second 
Merrick 1890 machine bas not been conclusively shown, and, as stat- 
ed by complainant's counsel that, "if anything is clear under ail thèse 
patents it is that they are drawn to monopolize a cop, a method and 
a machine involving layers of winding uniform throughout from the 
innermost to the outermost, and as to every characteristic except size. 
It Is equally clear that thèse results were set forth in the spécifica- 
tion, aiid illustrated in the drawings as due to the laying of a hélix 
substantially more than a half turn; or, in other words, substantially 
more than half way around a cop, and, hence, of such a character 
that, when reversed, there would be a crossing of the thread and a 
tying down of the helixes intermediate the ends of the cop," — the 
issue between the parties would be practically embràced in the follow- 
ing statements in the closîng brief of complainant's coûnsel : 

"Defendant's contention that the substitution of unequal coues bearing a cer- 
tain relation to each other, for equal cônes in 'Defendant's Exhibit Merrick 
1890 Machine' would hâve resulted in the production of a cop of the one wind 
or V wind type, has already been discussed. If no other change had been 
necessary for a successful machine, that would hâve been sufflcient to eonfer 
patentabillty, for only the eighth turn of an adjusting serew distinguished the 
RIce téléphone from Bell's, and yet Rice's was held to be absolutely Immaterial. 
The suggestion that the unequal cônes were found in Hargraves' patent. No. 
245,373, ♦ ■» ■• is immaterial, because in the Hargraves patent they were in 
a différent combination, as will be seen from the discussion of that patent in 
our original brief." 

That the substitution of unequal cônes does produce the Wardwell 
cop is proved. Such unequal cônes, however, were already known 
and used for an analogous purpose in the art of winding spools. 

Assuming, further, the correctness of complainant's contention as 
to the V wind, and the material différence between the Wardwell cop 
and the earlier Merrick cop is in the intermediate crossings of the 
threads. The angle required to avoid slippage is a mère matter of 
mechanical experiment and adjustment. The fundamental law of 
the opération of the two machines is the provision of means for def- 
inite speed relations between the tube shaft and guide shaft, and for 
such changes therein "as to allow one to gain or lose on the other at 
each révolution by as much as the thickness of the threads to be 
wound." In order to extend the opération of this fundamental law 
to a V wind crossing intermediate the ends, Wardwell devised the 
spécial means for securing the incrément of motion already explained, 
while défendant, or Merrick, applied the unequal cône pulleys of the 
prior art. The conclusion reached upon the whole case is, therefore, 
that the défendant does not infringe the first, second, and third claims 
of the machine patent, in suit. No. 480,157, because the defendant's 
device neither contains the combination of éléments nor uses the sec- 
ond source of motion specifically claimed therein, and that it does noc 
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infringe said fourth claim, because, in view of the state of thé art, 
said claim cannot be sustained if so construed as to embrace unequal 
cône pulleys as an équivalent of th,e means tberein claimed. 

The foregoing discussion is relevant to the considération of the 
other patents in suit The characteristics of the patented cop hâve 
already been discussed. Its utility and commercial success and de- 
féndant's inf ringement are sufficiently proved. 

In addition to the défense of lack of patentable novelty in view of 
the art, already considered, défendant f urther claims anticipation as 
matter of lav? by reason of the prior process patent and anticipation 
in fact by reason of certain muséum exhibits. It is clear that the 
patented cop can be produced only by the patented method, and that 
the patented method cannot be followed without producing the pat- 
ented cop. It is not necessary to détermine the eiîect either of 
a prior patent for a product, or of a prior patent for a subsidiary im- 
provement upon a later patent for a broad generic invention. In this 
case there was but a single invention involved, namely, the method 
of laying threads on a core in such relations to each other that a cer- 
tain resuit is produced. It clearly falls within the flrst principle 
stated in Underwood v. Gerber, 37 Fed. 682, and affirmed in numerous 
later décisions. Hère, as in that case, there was no invention in the 
later patent in view of the earlier patent. There it was held, as 
it must be hère, that cases where the later patent was granted for an 
improvement upon the earlier one hâve no application. The défend- 
ant has introduced four rope or cord cops whieh correspond pre- 
cisely in appearance with the patented cop. Two of thèse cops hâve 
been publicly exhibited in the National Muséum at the city of Wash- 
ington since 1884. The other two cops were similarly accessible to 
the public in the American Muséum of National History at New York 
for more than two years prior to January 1, 1891. It is proved that 
ail of thèse cops were known to various persons in the United States 
long prior to the patent in suit. The complainant has attempted to 
meet this évidence by proof that thèse rpUs were made in the Fiji 
Islands, that they were used for décorative purposes at the muséum, 
that the whole of said rolls could not be seen by the gênerai public, 
and that they were neither sold nor used in the United States. I do 
not see how any of thèse facts, if admitted, militate against the proof 
that they were in the United States and known to persons other than 
the patentée in the United States prior to the date of the alleged in- 
vention. They were on public exhibition, where they could hâve 
been examined by visitors at any time. It is true that it does not 
appear, and cannot be certainly determined without further exam- 
ination, whether the interior coils are wound in the same manner as 
the exterior ones. It may therefore be said that without such proof 
the muséum cops do not anticipate the patented cop. But this évi- 
dence only serves to shift the défense from anticipation to a déniai of 
patentable novelty, at least so far as the cop patent is concerned. 
Whether the process of winding was the same is immaterial in this 
connection. The completed product is identical in appearance, and 
such of said completed product as was known and open to inspection 
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showë erery élément of the cop patent precisely as claimed in the 
first, second, and third daims. In view of the utility of the patented 
cop, the manifest advantages resûlting from its construction, and its 
success in the market, it may be assumed that Wardwell invented 
it. But "the statutes authorize the granting of patents only for such 
inventions as hâve not been known or used by others in this country, 
and not patented or described in any printed publication in this or 
any foreign country, before the applicant's embodiment of his own 
conception. It may be a hardship to meritorious inventors, who, at 
the expenditure of much time and thought, hâve hit upon some in- 
génions combination of mechanical devices, wliich, for aught they 
know, is entirely novel, to find that in some remote time and place 
some one else, of whom they never heard, has published to the world 
in a patent or a printed publication a fuU description of the very 
combination over which they hâve been puzzling, but in such cases 
the act none the less refuses them a patent." New Departure Bell 
Co. V. Bevin Bros. Manuf'g Co., 19 0. G. A. 534, 73 Fed. 469. And 
because the expert testimony satisfactorily proves that the parts of 
the muséum cops which are in suit so fuUy show their construction 
that any mechanic ordinarily skilled in the art could make the 
patented cops therefrom without invention, and because they appear 
to be, and would more nàturally be, uniform throughout, I am con- 
strained to find, whether they are or are not thus uniform, that there 
could be no créative conception and no patentable ingenuity or inven- 
tion in a cop made up of layers arranged alike throughout in the 
pattern disclosed by the muséum cops. It is signiflcant in this con- 
nection that in the 123 pages of rebuttal testimony of the learned and 
skillful expert for complainant, Charles E. Foster, he nowhere dénies 
the testimony of defendant's expert that a person skilled in the art 
could hâve supplied any supposed omission or arranged any supposed 
variations in the muséum cops so as to make the cops of the patent. 
This patent is void by reason of lack of patentable novelty. In view 
of thèse circumstances, the additional défense against the process 
patent No. 480,158 on the grOund that it covers merely the function 
of a machine, will nôt be discussed. The conclusion reached is that, 
in view of the state of the prior art, therè was no patentable novelty 
in said process. Let a decree be entered dismissing the bill. 
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FOLLËTT V. TILLINGHAST. 

(Circuit Cûurt, D. Washington, W. D. July 24, 189T.) 

Remotal of Causes— National Bank Rbobivbbs. 

A receiver of an insolvent national bank, appolnted by the comptroUer ot 
the enrrency, against whom an action h brought In a state court to recoTer 
less than $2,000, bas no right to remove the same to a fédéral court 

T. W. Hammond, for plaintiff. 
Phillip Tillinghast, in pro. per. 

HA^^ORD, District Judge. This is an action at law against a 
receiver of an insolvent national bank, appointed by tlie comptroUer 
of the currency, to recover less than $2,000. The plaintifE has moved 
to remand the case to the superior court of the state of Washington 
for Pierce county, in which it was commenced, on the ground that, 
as the amount involved is less than |2,00D, this court has no juris- 
diction. As I read the statutes defining the jurisdiction of the Unit- 
ed States circuit court, and the décisions of the suprême court, the 
only civil actions involving less than |2,000 of which jurisdiction is 
given to United States circuit courts are cases in which the govern- 
ment of the United States, or an officer thereof in his officiai ca- 
pacity, is plaintifE; suits against the United States; cases between 
parties claiming lands under grants from différent states; cases 
under the laws of the United States relating to patents and trade- 
marks; caaes under the postal and revenue laws; cases under the 
Interstate commerce law; and cases which are ancillary to other 
cases pending in the same courts. See 1 Supp. Eev. St. (2d Ed.) 611, 
note; U. a v. Sayward, 160 U. S. 493-498, 16 Sup. Ct. 371; White 
T. Ewing, 159 U. S. 36-40, 15 Sup. Ct. 1018. This case does not 
belong in either of the classes enumerated. The right of removal to 
this court was claimed on the ground that as the action is against the 
receiver of a national bank, to reach funds in his officiai custody, it 
is a case arising under the laws of the United States, within the rule 
of the décision of the suprême court of the United States, in the 
Eailroad Removal Cases, 115 U. S. 1-25, 5 Sup. Ct. 1113; but in the 
Sayward Case, cited above, the suprême court has made it plain that 
jurisdiction is not given on this ground, unless the amount or value 
in dispute exceçds $2,000. The défendant is not an officer or agent 
of this court, and the case is not ancillary to any other case in this 
court. In re Chétwood, 165 U. S. 443-462, 17 Sup. Ot. 385; Hallam 
y. Tillinghast, 75 Fed. 849, Motion to remand granted. 



NÔBTHÊRN PAC. ET. 00. v. KURTZMAN, County Treasurer. 

(Circuit Court, D. Washington, S. D. August 16, 1897.) 

Fedbbal CotJRTS— Jurisdictioït — Equitt Po-wbrs— Attack on Judgment 
OF State Court. 

The fédéral courts hâve jurisdiction, and In the exercise of their gênerai 
equity powers wlll grant relief, where the suit Is a direct attack for the pur- 
, pose of nulljfymg a judgment of a state court ohtalned by fraud or rendered 
wlthout jurisdiction, and to enjoin a threateflèd sale of lands thereunder. 
82 F.— 16 
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2. Equitt Pleadins— Judgmekt for Taxes— Threathned Sale. 

Where the facts alleged jn tbe blll show that a judgment lias been rendered 
In a State court agalnst complainant's lands for taxes not assessed, and 
for v/hlch such lands were .not liable to assessment, tkat the judgment was 
rendered by the court without substantlaJ compllance with the statutory 
requlrements to give It jurlsdlction, and that hls lands are about to be sold 
to satisfy such judgment, they are suffldent to entltle eomplainant to 
équitable tellef. 

This was a suit in equity by the Northern Pacific Eailway Company 
against Fred Kurtzman, treasurer of Franklin county, Wash., to re- 
move a cloud on the title to certain lands, and to enjoin the sale 
thereof for taxes under a judgment of a state court, which judgment 
is alleged to be null and void. The cause was heard on demurrer to 
the complaint. 

F. M. Dudley, for eomplainant. 
P. C. Ellàworth, for défendant. 

HANFORD, District Judge. The object of this suit is to remove 
a cloud from the complainant's title to certain lands included in its 
grant from the United States, and for an injunction to restrain the 
offlcers of Franldin county from making sale of said lands for delin- 
quent taxes. The material allégations of the bill of complaint are as 
f ollows : On August 28, 1893, upon the application of the treasurer 
of Franklin county, a judgment in f orm as authorized by section 103, 
c. 124, Laws Wash. 1893, was rendered in the superior court of 
Franklin county for the amount of taxes, assessments, interest, penal- 
ties, and costs elaimed to hâve been leviei upon the lands in question 
for the year 1890, and on Navember 28 and 29, 1893, said lands were 
ofifered for sale, pursuant to said judgment, and, there being no bid- 
der therefpr, they were declared f orfeited to the county. On May 14, 
1894, the superior court of Franklin county, upon application of the 
county treasurer, rendered two similar judgments,— one for taxes, as- 
sessments, CjOSts, penalties, and interest clainied to hâve been levied 
upon said lands for the year 189Q, being the same taxes, assessments, 
etc., for which said lands had beéh declared forfeited to the county in 
1893; and the o1;her for th,e taxes, assessments, costs, and interest 
elaimed for the year 1891. TJie <3e;^èndant, claiming to be authorized 
by said j'udgwent to sell said lands for said taxés, assessments, etc., 
advertised a notice of sale, and was about to sell said lands pur- 
suant to said notice, when this suit was commienced. The bill of 
complaint avers tljat the seveml judgments rendered by the superior 
court are void for want of jurisdiction of the court to render the 
same, and spécifies with particularity noncompliance with the stat- 
utes of the state prescribing the manner of giving notice of proceed- 
ings riiitiated to ôbtain jiidgménts against real estate for delinquent 
taxes; and also spécifies failvrre on the part of the county treasurer 
to make an afiQdavit required by section 1Q4 of the revenue law of 
the state of Washington of 1893 to be appended to a list of the lands 
against which the proceedings are taken; and also spécifies that 
there was no order authorizing the proceedings made by the board ot 
county cbmmissioners, such order by the board of county commis- 
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sioners being made essential by section 186 of the revenue law of 
1893; and aiso spécifies that the judgments are void because the 
amount of taxes upon the varions parcels of land is not set forth; 
and also spécifies that the judgments are void for the reason that the 
lands were not assessed in the years 1890 and 1891, respectively. 
The bill also sets forth irregularities in the levy of taxes by the board 
of county commissioners. The bill also avers that by force of sec- 
tion 3, c. 85, of the Laws of Washington of 1891, the taxes for the 
year 1890 ceased to bea lien upon the lands on the Ist day of No- 
vember, 1892, and that the judgment rendered for said taxes of 1890 
is void for the reason that the proceedings were not initiated until 
after the lien had expired by the statute of limitations herein cited. 
The bill also avers that the lands were not subject to taxation at the 
time of making the assessment for the years 1890 and 1891, the title 
being then vested in the government of the United States. The re- 
lief prayed for is that the court will, by its decree, déclare the sale 
heretofore made, and the various tax proceedings, to be null and 
void, and that the threatened sale of the lands may be enjoined. The 
défendant has appeared by counsel, and demurred to the bUl, alleg- 
ing as grounds for demurrer: First, that the court has no jurisdic- 
tion of the subject-matter of the cause; second, that the facts al- 
leged are not sufflcient to entitle the complainant to any relief in a 
court of equity. 

In the argument, counsel for the défendant treated the case as one 
in which the primary object is to enjoin proceedings to enforce a de- 
cree rendered by the superior court of the state in and for Franklin 
county. I recognize the absolute correctness of the proposition that 
the fédéral courts are forbidden by express provisions in the laws 
enacted by congress to issue injunctions to stay proceedings in any 
court of a state, but that principle is not applicable where the suit 
in the fédéral court is a direct attack upon a judgment rendered in 
a state court for the purpose of nullifying such judgment, upon the 
ground that the same was obtained by fraud, or because the court in 
which such judgment appears of record had no jurisdiction to render 
the same. In the exercise of their gênerai equity powers, the circuit 
courts of the United States hâve always been free to grant relief of 
this nature in cases coming within their jurisdiction. Galpin v. 
Page, 18 Wall. 351-375; Pennoyer v. Neflf, 95 U. S. 714-748; Arrow- 
smith v. Gleason, 129 U. S. 86-101, 9 Sup. Ct. 237; Marshall v. 
Holmes, 141 U. S. 589-601, 12 Sup. Ct. 62. The bill of complaint 
attacks the judgment of the superior court on the ground that it acted 
without jurisdiction in rendering the judgments. The statute under 
which the court assumed to act prescribes the time and manner of 
giving notice of the proceedings. In ail spécial statutory proceed- 
ings substantial compliance with the terms of the statute as to the 
notice is essential to jurisdiction, unless waived, and in this particu- 
lar the averments of the bill are sufflcient to show prima facie that 
the superior court did not hâve jurisdiction, for it speciflcally al- 
lèges noncompliance in particulars which are material, so that, tak- 
ing the bill to be true, the judgments are void; therefore the bill is 
sufflcient, as tested by a gênerai demurrer. In the case of De Forest 
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V. Thompson, 40 Fed. 375-381, the défendants disputed the jurîsdic- 
tion of the United States circuit court for the district of West Vir- 
ginia on the ground that the sale of the land for nonpayment of taxes 
under the decree of a state court could not be brought into question 
except in the state court which rendered the decree for sale of the 
lands, and that the courts of the United States were without jurisdic- 
tion to pass upon the validity of the title to lands acquired by pur- 
chase at a sale pursuant to a decree of a state court. In the opinion 
of the court by Judge Jackson, and concurred in by Mr. Justice Hax- 
lan, the objection was overruled. The learned judge states the ques- 
tion and the ruling as follows: 

"The question to be detennined hereln Is wbether the orders Of the Boone 
circuit court, UBder which the lands in dispute were sold, are conclusive aad 
binding upon the plalntlffs, when assalled in an Independent collatéral proceed- 
Ing, and may be declded as well hère as tn a state court. The présence of such 
a question In the case does not affect the jurisdictlon of thls court, for It Is 
compétent for the fédéral court, in a contre versy between citizens of dif- 
férent States, to pass upon the question whether the state court had Jurlsdlc- 
tion or power to order tlie lands In question sold by the scliool commissioner. 
Payne v. Hook, 7 Wall. 425; Johnson v. Waters, 111 U. S. a40, 4 Sup. Ct. 619: 
Arrowsmlth v. Gleason, 129 U. S. 86, 9 Sup. Ot. 237. In the last case referred 
to, the court said: 'Thèse prlnciples control the présent case, which, although 
involvlng rlghts arlsing under judicial proceedings in another.jurisdiction, Is 
an original, independent suit for équitable relief between parties; such relief 
being grounded upon a new state of facts, disclosing not only Imposition upon 
a court of justice, In procuring from It authority to sell an infant's lands, when 
there was no necessity therefor, but actual fraud in the exercise, from time 
to tlme, of the authority so obtained. As this case is within the equity ju- 
risdiction of the circuit court, as defined by the constitution and laws of the 
United States, that court may, by Its decree, lay hold of the parties, and 
compel them to do what, according to the prlnciples of equity, they ought to 
do, thereby securing and establishing the rlghts of which the plaintiff Is al- 
leged to hâve been deprived by fraud and collusion.' " 

From what appears in the complaint, the complainant has ample 
grounds for maintaining a suit in equity, and this court has juris- 
diction of the subject-matter of the controversy and ail of the par- 
ties. A gênerai demurrer must be overruled whenever it appears 
by the record that ail the facts exist upon which the jurisdiction of 
the court dépends, and sufficient facts are shown to entitle the com- 
plainant to any part of the relief prayed for. The defendant's solic- 
itor, in his argument, interposes an objection to maintenance of the 
suit, based upon a statute of this state, which, in effect, prohibits the 
bringing of suits of this nature, unless the complainant shall hâve 
first paid or tendered and deposited the amount of taxes justly due. 
I regard this statute as just and wise, and in accordance with the 
principles of equity. If there were no such statute, the court would 
require a complainant seeking relief in a court of equity to first do 
equity, and, if any sum appeared to be a valid tax upon the lands, the 
complainant would be requii-ed to pay or tender the same as a pre- 
requisite to the bringing of a suit of this nature; but the court can- 
not apply this principle in ruling on a gênerai demurrer. The diffi- 
culty in the way is in the fact that, taking the complaint to be true, — 
which must be done until its averments are put in issue by an an- 
swer, — there is no sum of money whatever due or properly charge- 
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able upon the lands for the taxes of 1890 and 1891. If the landa 
were not assessed, they are not subject to any taxes, and, if there is 
nothing chargeable, the complainant cannot pay or tender any 
amount as taxes justly due. The demurrer will be overruled. 



INDIANAPOLIS GAS CO. V. CITÏ OF INDIANAPOLIS. 

(Circuit Court, D. Indiana. August 17, 189T.) 

No. 9,493. 

1. JCRISDICTION OF FEDERAL COTJRTS— FEDERAL QUESTION. 

A suit to restrain the enforcement of a clty ordinance Umitlng charges for 
artlficial gas, on the ground that It allows no profit to the gas company, 
and therefore deprives It of its property without due process of law, and 
dénies it the equal protection of the laws, contrary to the fourteenth amend- 
ment, Is one involvlng a fédéral question, and a fédéral court has Jurlsdie- 
tion, regardless of the citizenship of the parties. 
S. Injonction— Tbmporary Restraining Order. 

Whether a temporary restraining order should be granted pendlng litiga- 
tion in a suit for perpétuai Injunetion dépends largely on the character and 
extent of the Inconvenience or injury that will resuit to the one party or 
the other from granting or refusing it. If the Injury to the complainant, 
from its refusai, should hls contention be sustained, would be practically Ir- 
rémédiable, It wiU be granted on terms protecting the rights of the défend- 
ant. 

F. Winter, for complainajit. 
James B. Curtis, for défendant 

BAKER, District Judge. 1. The défendant insists that thîa court 
cannot take cognizance of this cause, because both parties are citi- 
zens of this state. The same objection was made in the case of Citi- 
zens' St. R. Co. v. City Ry. Co., 56 Fed. 746. This court overruled 
the objection so made, and asserted its jurisdiction on the ground 
that the suit was arising under the constitution of the United States. 
On appeal the suprême court (166 U. S. 557, 17 Sup. Ct. 653) affirmed 
the décision of this court, declaring that its jurisdiction was un- 
doubted. Thèse cases are conclusive of the jurisdiction of this court 
in the présent case. 

2. The suprême court has decided in many cases that there is a 
remedy in the courts for relief against législation establishing a 
tariff of rates which is so unreasonable as to practically destroy the 
value of property of companies engaged in the carrying business, and 
especially may the courts of the United States treat such a question 
as a judicial one, and hold such act of législation to be in conflict 
with the constitution of the United States, as depriving the com- 
panies of their property without due process of law, and as depriving 
them of the equal protection of the law. This principle extends to 
and protects ail corporations and persons engaged, as is the com- 
plainant, in quasi public employments, whether the deprivation of 
their property without due process of law or the deprivation of the 
equal protection of the law arises from a législative enactment or a 
municipal ordinance. In this case no déniai has been made of the 
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truth of the facts set out in the bill of complaint, wUch is supported 
by alBdavits. Thèse facts must, therefore, for the purposes of the 
présent application for a temporary restraining order, be taken to be 
true. Assuming ail the facts so alleged to be true, in my opinion a 
case is presented which entitles the complainant to invoke the judg- 
ment of the court as to whether or not the ordinance in question will 
practically deprive it of its property without due process of law, and 
also deprive it of the equal protection of the law by compelling it to 
sell artificial gas without any return therefor in the way of profit. 
Whether a temporary restraining order ought to be granted pending 
such judicial inquiry will dépend largely on the character and extent 
of the inconvenience or injury to the one party or the other from the 
granting or refusing of it. It is settled that upon a preliminary ap- 
plication for a temporary restraining order ail that the judge should, 
as a gênerai rule, require, is a case of probable right, and of probable 
danger to that right without the interférence of the court, and its dis- 
crétion should then be regulated by the balance of inconvenience or 
injury to the one party or the other. New Memphis Gas & Light 
Co. V. City of Memphis, 72 Fed. 952. It is évident, if the restraining 
order is ref used, and the ordinance should eventually be held invalid, 
the injury resulting to the complainant from its enforcement would 
be practically irrémédiable, because of the number of its patrons and 
the small amount to be recovered from each. On the other hand, if 
a temporary restraining order is granted until the validity of the or- 
dinance can be judicially determined, the rights of the city can be 
fully protected by requiring the complainant to give a bond that it 
will pay to the city the amount collected by it in excess of the rate 
prescribed by the ordinance in the event that such ordinance shall be 
adjudged to be valid. The court, therefore, will award a temporary 
restraining order pendente lite, and until the further order of the 
court, as prayed for in the bill of complaint, upon the complainant 
entering into an undertaking with sureties to the approval of the 
clerk of this court in substance as follows: 

"We undertake and promise to pay to the city of IndlanapoUs a sum equal 
to two-flftlis (2-E)) of ail sums of money collected or recelved by the Indlanapo- 
Us Gas Company from or on account of the sale of artificial gas during the 
pendency of the temporary restraining order In the above-entltled cause, with- 
out any relief whatever from valuation or appraisement laws, and with attor- 
ney's fées, If the sald Indianapolis Gas Company shall fail to obtain a perpét- 
uai injunction as prayed for In its bill of complaint." 

The clerk will enter a temporary restraining order as prayed for 
in the bill of complaint upon the giving of the undertaking as above 
required. 



NATIONAL S. S. CO., Limited, v. TUGMAN. 
(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

1. APPBAL and ErEOR — JUDGMBNT AFTBR lÎEMOVAL. 

Where removal of a cause to the United States circuit court Is denied 
by a State court, and afRrmed by the appellate and suprême courts of the 
State, but reversed, on appeal, by the suprême court of the United States, 
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and remanded to the state court, wlth directions to accept the bond ten- 
dered, and proceed no furtlier in the case, a Judgment In favor of tlie ap- 
pellent for costs in the varions courts, thereupon rendered by the state 
court, is a nullity. 

a. JUDGMENTS IN SaMK CaSE— FAILUKE TO OPFSKT COSTS— EQUITABLE ReLIBP. 

Where removal of a cause bas been denied by a state court, and it is car- 
ried by successive appeals to the suprême court of the United States, 
where It is reversed because removal v^as improperly denied, and the cause 
then proceeds In the United States circuit court, where, on final hearing, 
judgment is rendered against the appellant, he may, on motion, hâve his 
Judgment for costs on reversai in the suprême court set offl against or de- 
ducted from the amount of the recovery; and. If he falls to avail hlmself 
of this rlght, he cannot afterwards assert It In an equity proceedhig, 
8. Set-Opf— Interest ow Judgment. 

Where a judgment Is pre^erly allowed to be set bft against another, the 
decree should include Interest thereon at the légal rate from the date of the 
Judgment. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

John Chetwood (J. Parker Kirlin, of counsel), for appellant 
WiHard U. Taylor, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The proposition need not be controverted that 
upon the appeal of the complainant, the défendant in the suit in the 
state court, the appellate courts had jurisdiction to review the judg- 
ment appealed from, and, if a reversai had been adjudged, would hâve 
been authorized to order a judgment for the costs of the suit in his 
favor. But there was no judgment of reversai, or for costs, by either 
of the appellate courts. Consequently, upon the reversai by the su- 
prême court of the judgment in the state court (because the suit had 
been properly removed to the United States circuit court, and there- 
after the state court was without power to proceed further), the only 
authority of the state court was such as was conf erred by the mandate 
of the suprême court. That mandate directed the state court to "accept 
the bond tendered" by the complainant, and "proceed no further in 
the cause." 1 Sup. Ct. 58. Thereafter ail that the state court could 
properly do in the cause was to make the mandate its judgment. No 
action upon its part could add to, any more than it could detract from, 
the force of the mandate. The mandate did not direct the state court 
to render any judgment for costs in favor of the complainant. The 
gênerai clause remanding the cause to the state court "in order that 
such exécution and further proceedings may be had in the cause, in 
conformity to the judgment and the decree of this court above stated, 
as, according to right and justice and the constitution and laws of the 
United States, ought to be had therein," was not intended to pverride 
or modify the spécifie injunction to "proceed no further in the cause," 
but was inserted merely to authorize the state court to carry the man- 
date into exécution by appropriàte entries in the records of the court. 
It follows that the judgment thereafter rendered by the state court, 
awarding the complainant the costs of the action therein, ineluding 
the appeals, was a nullity. 
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After the reversai by the suprême court, when the cause procéeded 
in the.tJnited States circuit court to wMch it had originally been prop- 
erly removed, and a recovery was adjudged against the complainant 
upon the merits, it was open to him to apply to hâve his judgment for 
the costs of the reversai awarded by the suprême court set oiï against 
or deducted from the amouiit of the recovery. It was a judgment in 
the same cause. Having neglected to avail himself of this right, he 
has no standing to assert it in the présent action. A court of equity 
will not assist a party tO a remedy of which he could hâve availed him- 
self in a court of law without expense, delay, or inconvenience to his 
adversary, but which he has deliberately neglected to assert. By his 
inaction, then, and by subsequently flling the bill in the présent cause, 
the complainant has delayed his adversary for more than five years 
In collecting a just demand. 

The court below, as appears by the opinion of Judge Wheeler (67 
Fed. 16), intended to permit the other judgment of the complainant to 
be set ofl against the judgment of the présent défendant. The inter- 
est upon this judgment was incident to it, and necessarily a part of it; 
but in formulating the decree nothing was stated respecting interest. 
The omission may hâve been a clérical oversight, or may hâve been 
considered of no materiality. If the appellant desires, the decree 
will be modifled so that the amount to be offset shall include interest 
at the légal rate from the date of the rendition of that judgment. The 
decree of the circuit court is otherwise a^rmed, and the cause is re- 
mitted to that court to decree in conformity with this opinion, with 
costs of this appeal against the complainant. 



UNITEHD STATES BUBBBR CO. et al. V. AMERICAN OAK LEATHBR CO. 

METROPOLITAN NAT. BANK v. SAME. 

(Circuit Court of Appeals, Seventli Circuit. October 4, 1897.) 

Nos. 387, 388. 

L CtECuiT Courts of Appbai.-^ Appeal fkom Interloottort Decree— Ex- 

.TENT OF KEVIBW. 

On appeal from an intérlocutory order, in determining whether an in- 

' Juaetlon waS properly granted in connection with the appolntment of a 

, receiver, the proprlety of the entlre order or decree may be considered, not- 

wlthstan^lpg the statutes do not provide for an appeal from an order ap- 

pointing à receiver. 

i FeacduleSt Business Arrangement— Injonction and Receiver. 

Where appellants jolned in an arrangement fOr extending addltional 
crédit to an Insolventubusiness corporation, whose irisolvency was not 
known, whereby.it was,eimbled to continue in business without apparent 
Changé of management, In considération of receivlng from the debtor cor- 
poration Judgment notes for their entlre Indebtedness and bélng permltted 
to substitute their own appointées for the secretary and a majority of the 
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dîrectors of such corporation, In order to prevent other préférences, thelr 
appeal from an interlocutory order, made In a suit by a subséquent créditer 
of sucli corporation, appointlng a receiver, enjoining transfers, and requiring 
appellants to surrender to the receiver property, money, boolis, papers, and 
accounts in their possession, will be dismissed as wlthout merit. 

Appeals from the Circuit Court of the United States for the North- 
ern District of Illinois. 

. Edward S. Isham, Robert T. Lincoln, William G. Beale, and Pierre- 
poot Isham, for appellants United States Babber Co. and L. Candee 
&Co. 

Thomas M. Hoyne, George A. Follansbee, John O'Connor, and 
Mitchell B. Follansbee, for appellant Metropolitan Nat. Bank. 

Jacob Newman, George W. Northrup, and S. O. Levinson, for ap- 
pellee American Oak Leather Co. 

William J. Manning, for appellee Eagle Tanning Works. 

S. P. McConnell and Horace Kent Tenney, for appellee Pflster- 
Vogel Leather Co. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. While two appeals hare been docketed, 
they are from a single decree, and are presented on one record. It 
is not apparent why a joint appeal, perhaps with separate spécifica- 
tions of error for each appellant, would not hâve been proper; and, 
indeed, it is not clear that the appeals ought not each to be dismissed 
on the ground that wlthout a severance neither appellant can prose- 
cute an appeal to which the other is not a party. 

The decree in question is an interlocutory one, made upon a motion 
for the appointment of a receiver. The hearing was had upon the bill, 
answers, afHdavits, and an oral statement of counsel, which was re- 
ceived by consent. The essential facts, it is conceded, are stated correct- 
ly, except in unimportant particulars, in the opinion of the court below. 
77 Fed. 671. The substance of the case is that in January, 1896, a busi- 
ness corporation called C. H. Fargo & Co., which had beccane embar- 
rassed, and was in fact, though not known to be, absolutely insolvent, 
made an arrangement with two of its principal creditors, the United 
States Rubber Company and L. Candee & Co., designated in the brief s 
as the "Eubber Companies," whereby those companies gave additional 
crédit by loans or indorsements to the amount of |50,000, and for the 
entire indebtedness received of the debtor company judgment notes, 
and, in order to secure the Rubber Companies against the possibility 
of préférence being given in any form to other creditors, the secre- 
tary and a majority of the directors of the debtor company resigned, 
and their places were filled with men employed in the ofQce of the 
flrm of lawyers who represented the Rubber Companies. Under this 
arrangement the business was kept going until the Ist of August, 
1896, when the appellant the Metropolitan National Bank, already a 
creditor without security to the amount of |40,000, was applied to 
for a further loan, and, having been informed of the arrangement with 
the Rubber Companies, consented to advance and did advance the 
further sum of $10,000, taking judgment notes for the entire sum of 
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ISOiOOtf, and at the same tîme agi*eed with the Rubber Companies 
thàt ail sums realized upon tlieir respective demands should be 
divided between tbein in proportions corresponding to the amounts 
due them. In pursuance of the agreement by which the bank con- 
sented, and was permitted, to corne into the scheme for préférence, 
the bank at once received a conveyance of property for one-half of ita 
demand, and took judgment for the remainder, the Rubber Com- 
panies at the same time taking judgment on the notes executed to 
them; and thereupon, as was, inévitable, the debtor company ceased 
to do business. Between January and August, 1896, while the busi- 
ness went on without apparent change of management or control, the 
appellee and others, in ignorance of the situation, gave crédit in the 
usual course of business to 0. H. Fargo & Co. in sums exceeding $50,- 
000, yet unpaid, and for which they received no security. The court, 
besides appointing a receiver, made orders enjoining transfers, and 
requiring the surrender to the receiver by the appellants of property, 
money, books, papers, and accounts in their possession or control. 

That there is çight of appeal from such a decree was decided by this 
court in Andrews v. Pipe Works, 18 U. S. App. 458, 10 C. 0. A. 60, 
and 61 Fed. 782; and, while the statute of March 3, 1891, and the 
amendatory act of February 18, 1895, do not give an appeal from an 
order for the appointment of a receiver, it does not follow, as con- 
tended, that, in determininig whether an injunction granted in connec- 
tion with the appointment of a receiver was right, the propriety of 
the entire order or decree may not be considered. See Lake St. El. 
E. Co. V. Farmers' Loan & Trust Co., 46 U. S. App. 630, 23 C. C. A. 448, 
and 77 Fed. 769. Indeed, it has been decided by the suprême court, 
and may now be regàrded as settled, that the appeal allowed from an 
interlocutory order or decree is from the whole order or decree, and 
not from that part of it ohly which grants or continues or refuses 
an injunction. Smith v. Iron Works, 165 U. S. 518, 17 Sup. Ct. 407. 

Upon the merits of the case numerous propositions hâve been ad- 
vanced and argued at great length, but they ought not to be decided 
hère before there has been a full and final hearing below. It is 
enough now to say that we àpprove the conclusion of the circuit 
court. It has been said with force that "the law always visits with 
stern disapproval any conduct, whether of individuals or corporations, 
which induces another party to give up something of value in a case 
in which he would hâve declined to do so if he had comprehended 
fully the true situation"; and in a court of equity or conscience it is 
impossible that a transaction like that presented should obtain sanc- 
tion. It is incompatible with fair dealing in business and with good 
morals. They who evolved the scheme showed their appréciation 
of its true character when they avowed that without disclosing the 
situation it would be bad faith to ask further loans of the 31etropoli- 
tan National Bank. It was no better to permit crédit to be obtained 
of the appellee and others, who were kept in ignorance, when, if they 
had known the facts, they certainly would not hâve given crédit. 
The position of the Metropolitan National Bank, as we understand 
it, is no better than that of the other appellants. It joined in con- 
summating and took advantage of the objectionable scheme with full 
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knowledge of its character, and by advancing to thé debtor an addi- 
tional sum of $10,000, without restriction upon the disposition thereof, 
increased to that extent the unlawful préférence, and correapondingly 
enhanced the resulting injury to the appellee and other unsecured 
oreditors. Whether the transaction should be regarded as an inten- 
tional wrong, or fraud in fa et, aa distinguished from fraud in law; 
whether it was a fraud against ail oreditors, or against those only 
■who became creditors after the scheme was concocted; and whether 
the appellants should receive nothing until other creditors shall hâve 
been paid in full, or should share pari passu with other creditors in 
whatever distribution shall be made, — are questions which, if they 
arise, can be better considered and determined after a final hearing. 
This appeal is without merit, and is therefore dismissed. 



VANCE et al. v. ROÏAL OLAY MANUF'G CO. et al. 

(Circuit Court, N. D. Ohio, B. D. September 1, 1897.) 

No. 5,532. 

1. NovATioN— Sai,b of Bonds Plbdged as Collatéral — Kights of Holders. 

Where bonds of a corporation, pledged as collatéral securlty for debts of 
the corporation, are subsequently sold by tbe board of directors, ttie pur- 
cliaser assuming and agreeing to pay sucli debts, tlie sale does not create 
a novation of the indebtedness, so as In any wise to afCect the rlghts of the 
credltor to proceed against the corporation, or its property In the banda 
of a recelver. 

2. Prioritt of Liens — Lbvy by Sheripf— Peopektt Sdrrbndkrkd to Rb- 

CEIVEB. 

A sheriff levied an exécution on the property of an Insolvent corporation, 
and left it in custody of the président of the corporation, who agreed to 
hold it for him. Subsequently a receiver was appolnted by the fédéral court, 
who took possession of the property In the absence of the custodian and 
the sherifC, and subsequently agreed with the sheriff that, if any lien at- 
tached under his levy, and it had not been lost by abandonment, it mlght 
be asserted in the fédéral court. Held, that the judgment creditors acquired 
a prior lien on the property thus levied on, which had not been lost by 
abandonment, and which would be enforced by the fédéral court. 

Henry M. Russell, for plaintiffs. 

D. H. Hollingsworth, for défendants. 

TAPT, Circuit Judge. This cause, which was begun by a bill 
flled by certain stockholders in the Royal Clay Manufacturing Com- 
pany to set aside a deed of assignaient for the beneât of the cred- 
itors of ail the property of the company, made without proper authori- 
ty by the président and secretary to J. Ross Alexander, and which was, 
by intervening pétitions and by cross bill, subsequently given the 
form of a suit in the nature of a creditors' bill, and of one to fore- 
close a real-estate mortgage upon the property, cornes on now to be 
heard upon the report of the master appointed to take évidence and 
flnd the facts and report his conclusions of law as to the amount 
and priorities of the claims of creditors against the property of the 
Royal Clay Manufacturing Company. 1 hâve examined the record 
with considérable care, hâve read ail the évidence before the master, 
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and, after a considération of tlie briefs of counsel, hâve reached the 
conclusion that in ail respects the report of the master should be 
conflrmed. The attorney for the receivers who was appointed by 
the court to défend the interests of the stockholders against lien and 
other creditors has flled a number of exceptions to the flndings and 
conclusions of the master. It may be well to state in a summary 
way the issues which he has made, and the conclusions which I hâve 
reached in regard to them. Many of the claims which the master 
has found to be valid against the company are based on cognovit 
notes given by the président, A. J. Baggs, and the secretary, H. W. 
Rhoads. It is objected on behalf of the stockholders that Baggs 
and Rhoads had no spécial authority given to them by the board of 
directors to contract such obligations, and that any one receiving 
such notes from the président and secretary was charged withknowl- 
edge that they did not bind the company. The master flnds that 
the board of directors was fully advised of and fuUy approved of the 
action of Baggs and Rlioads in contracting the debts, and in giving 
évidence of them in the form of cognovit notes. The évidence satis- 
fles me beyond a doubt that ail the directors knew that Baggs was in 
the habit of giving such notes for debts of the corporation, and 
that he had gênerai authority to contract debts for the company in 
this form. 

The attorney for the stockholders disputes the flnding of the mas- 
ter as to the indebtedness of the company to the Deposit Bank of 
Dennison, Ohio, or to its assignée, Bailey. It seems that neither 
Baggs nor Rhoads made entries of the items of this indebtedness 
upon the books of the Royal Clay Manufacturing Company, although 
ail interested were cognizant of the existence of a large indebtedness 
at one time. There is no doubt that the indebtedness does appear 
upon the books of the bank, and the ■ bank-deposit book was eight 
times balanced without objection by either Baggs or Rhoads, and each 
balance showed the indebtedness which is objected to. The com- 
plaint is rested rather on the looseness with which Baggs did busi- 
ness than on any defect in the évidence which the bank produces of 
the indebtedness. 

W. B. Simpson was one of the directors of the Royal Clay Man- 
ufacturing Company and one of the executive committee of the 
board. He indorsed much of the company's paper. The bonds of 
the company to the amount of |100,000 were issued by the company, 
but they were not ail of them sold. Bonds to the par value of twenty- 
nine thousand dollars, with the acquiescence of the board of directors, 
were used by Simpson as collatéral for debts of the company con- 
tracted with West Virginia banks and other creditors. Thèse banks 
and other creditors now appear as holders of the bonds, and ask 
that their claims be allowed to the extent shown by them to be valid, 
and that the mortgage securing the bonds be foreçlosed, so that they 
may dérive the bénefit to which they are entitled from their col- 
latéral. An exception is taken to the flnding of the master in favor 
of thèse creditors on the ground that, after the bonds had been de- 
posited as collatéral with thèse creditors, and at the last meeting of 
the board of directors, thèse bonds, amounting to $29,000, were sold 
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to W. B. Simpson in considération of his assuming the debts wMch 
they were pledged to secure. Whether this was a valid action by 
the board of directors or not, taken, as it was, at a spécial meeting, of 
which two of tbe directors had no notice, is not, it seems to me, ma- 
terial. Such a contract with. Simpson did not create a novation of 
the indebtedness as between the creditors who held the notes of the 
Company and the bonds as collatéral and the Royal Clay Manufactur- 
ing Company, however it might affect the relations of Simpson and 
the Company to the indebtedness. Hence the exception to the al- 
lowance of thèse claims and their priority, so far as the collatéral 
is concerned, is OTcrruIed. 

The only other exception to which it is necessary to advert is that 
directed to the flnding of the master that certain levies of exécution 
in favor of the Citizens' National Bank of New Philadelphia, Ohio, 
and S. O'Donnell and others secure to the judgment claims of thèse 
exécution creditors a priority in the distribution of the proceeds of 
the sale of the personal property upon which the exécutions were 
levied. It is flrst objected that the judgments were void because 
rendered on cognovit notes which Baggs, as président, had no author- 
ity to make. I hâve already approved the finding of the master 
that there was authority to make such notes derived from the course 
of business of the board of directors, and the acquiescence of the 
board in Baggs' conduct of the business. It is unnecessary, there- 
fore, to consider the question of the conclusiveness of the judgment 
on such notes, and whether the judgment can be collaterally attack- 
ed on the ground that there was no authority to make the notes, 
because the finding of this court is that there was authority, and 
that the debts were valid debts. The second question raised is as 
to the validity of the exécution. The sheriff, after the deed of as- 
signment was made by Baggs, as président, and Rhoads, as secretary, 
to J. Ross Alexander, trustée, and before the receiver was appointée! 
herein, went to the yard of the Royal Clay Manufacturing Company, 
and, having in view ail the personal property, made levies thereon. 
He at once notifled Baggs, the président, who was in charge for the 
Company, that he had made the levy, and put the custody of the 
personalty for him in Baggs, which Baggs accepted. The master 
flnds this to be the fact on the positive statement of the sheriS 
and two persons who accompanied him, and Baggs does not deny 
it. When the receiver appointed by this court went to the premises, 
he found no one in charge, but he was advised by the sheriiî that 
the sherifE had possession of the personal property, and, in order to 
prevent a conflict of jurisdiction, a stipulation was entered into be- 
tween the sheriff and the receiver by which the receiver agreed to 
take possession and dispose of the goods under order of the court 
without prejudicing the right of the sheriff to assert any lien which 
this court might détermine that the judgment creditors had by 
reason of his levies. Under the décisions in Ohio, especially those 
in Murphy v. Swadener, 33 Ohio St. 85, and Acton v. Knowles, 14 
Ohio St. 28, the levy lost nothing of its validity from the circum- 
stance that the sherilf placed the goods in the hands of Baggs, the 
président of the company, as his custodian. Baggs' temporary ab- 
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sence from the grounds at th.e time the receiver entered tliem is not 
an abandonment of Ms possession as custodian, and therefore tliere 
was a lawful levy on the personal property by the sheriff in force at 
the time the receiver took possession. The receiver agreed with the 
sheriff that his taking possession should not aflect the validity of 
any lien which might hâve been created by the sheriff's levy and 
continued in force until the receiver's taking possession. The ar- 
rangement made by the sheriff and the temporary receiver is to be 
commended. It veas a judicious compromise to avoid a conflict be- 
tween jurisdictions, and certainly this court will not permit the 
commendable spirit of confldence which the sheriff showed in the 
justice and equity of this court to be made a ground for depriving 
him or those vs^hom he represented of the rights in the property 
which had been acquired and maintained by lawful levy and subsé- 
quent offlcial custody. The finding of the master that the judg- 
ment creditors, by reason of thèse levies, acquired a priority of lien, 
is conflrmed. 

The contention that the levy was at ail affected by the prior as- 
signment by the executive committee of the board of directors to J. 
Ross Alexander cannot be sustained. The assignment, it is prac- 
tically conceded by ail parties to the suit, and by even J. Ross Alex- 
ander himself, was invalid, because made without the authority of 
the board of directors; and, as it was invalid, and as this court has 
never recognized its validity, it cannot recognize it merely for the 
purpose of defeating the subséquent levies. 

A decree for the sale of the real estate, both that not covered 
and that covered by the mortgage, will be entered. The property 
has once before been ofEered under a decree made before the filing of 
the cross bill. In view of the fact that the case has taken a some- 
what new form, the prior decree for sale will be set aside, and a 
new decree entered. Owing to the temporary loss of ail the papers 
in the case by an express company, to which they had been intrusted, 
the décision of the case has been somewhat delayed. I do not think, 
however, that the delay has worked any disadvantage to the parties 
interested, because the business outlook has so much improved that 
probably a later date will resuit in a more bénéficiai sale. 

The new decree will flrst find that the assignment to Alexander 
was invalid; second, that the Royal Clay Manufacturing Company 
is tnsolvent; third, that the stockholders and creditors who are par- 
ties by intervening pétition and otherwise are entitled to hâve its 
entire assets sold, and the proceeds applied in payment of its debts; 
fourth, that the mortgage to Alexander on the real estate covered by 
its tenus is valid, that the condition thereof has been broken, and 
that the trustée and the beneflciaries thereof — the holders of bonds 
— are entitled to the relief prayed in their crosa bill, to wit, the fore- 
closure of the mortgage, and, on a failure of the company to redeem 
the mortgaged premises, to a sale of the same in foreclosure. The 
order for sale will include both a sale of the mortgaged premises 
and the real estate not mortgaged. The decree will also provide 
for a sale of the personal property at the same time as the sale of 
the real estate, or within a week thereafter, within the discrétion of 
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the receivers, npon notice by public advertisement of the sale, the 
extent of such adTertisement to be determined by the receivera. 
The decree will also confimi the report of the master in ail respects, 
and make his ûndings and conclasions the ândings and conclusions 
of this court. 



MOFFETT CO. T. CITY OF ROOHESTBIt et oL 

(Circuit Court, N. D. New ïork. August 18, 1887.) 

1. Municipal Corporation— Bid Madb by Mistakb— Relief in Equitt. 

A bid for public work can be withdrawn, upon the ground of mistâke, »1- 
though the charter of the city contalns a provision that bids cannot be wltii- 
drawn or canceled "untU the board shall hâve let the contrart for whlch sncta 
bid is made and the same shall hâve been duly executed." 
S. Bamb— Injunctiott. 

A court of equlty wlU enjoln the enforcement of such bid, Induced by Ole 
mlstake of one, although It could not reform Buch bid unless the mlstake }iad 
been mutual. 

Louis Marshall and Joseph Mullin, for complainant 
William F. Cogswell and A. J. Bodenbeck, for défendants. 

COXE, District Judge. The question in this controversy is plaln 
and simple: Shall the complainant be held to an erroneous bid by 
which it agreed to do certain work for the city of Rochester for $63,- 
800 less than waa intended? The work related to the construction 
of a conduit to convey the water of Hemlock Lake to the city. By a 
mistake of Mr. Burlingame, its engineer, the complainant bid 50 cents 
per cubio yard for earûi excavation in open trenches when it intended 
to bid 70 cents, and Ç1.50 for earth excavation in tunnel when it 
Intended to bid f 15. The proof of thèse mistakes ia clear, explicit, 
and undisputed. As soon as the item proposing to do the work for 
50 cents, as af oresaid, was read at the meeting of the executive board 
and before any action was taken thereon Mr. Burlingame stated that 
it was an error and that complainant intended to bid for route B 
the same as for route A, viz.: 70 cents. There is some testimony of 
a négative character that this prompt répudiation of the bid did not 
take place, but the great weight of testimony is in favor of the 
complainant. Had the errors been corrected the complainant's bid 
would still hâve been $200,000 below the next lowest bid. On route 
A the complainant's bid was $903,324. The mistakes ail occurred on 
route B and yet route A was selected and the work awarded to other 
bidders for $1,123,920, or $220,596 more than the complainant's pro- 
posai. 

Upon the principal issue there is no disputed question of fact. 
Counsel for the défendants, though not admitting the mistakes, which 
are the basis of the action, do not dispute them. The oral argument 
proceeded upon the theory that the mistakes were made precisely aa 
alleged. In order that no injustice may be done to the défendants, 
their position in this regard is stated in the language of their brief 
as follows: 
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"We admit that the évidence of the complalnant shows tha,t Mr. Burllngame 
entered In hls proposai sheets, certain figures and numbers différent from thœe 
wWcdi he Intended to make, and that the défendants hâve no évidence to contra- 
dict hls testlmony." 

The facts being undisputed the question is one of law. It would 
seem almost a reproach to our jurisprudence if equity shall be com- 
pelled to confess itself helpless in such circumstances. To grant the 
relief asked for does no injury to anyone. To refuse it entails upon 
the complainant a possible loss of $90,000 ; a penalty so ont of propor- 
tion to its fault that its enforcement would seem répugnant to those 
principles of natural justice which are the foundation of ail law. 
The leamed senior counsel for the défendants concèdes that were 
this a dispute between individuals "the one making the proposai eau 
undoubtedly withdraw the same at any time before acceptance by 
the person to whom such proposai is made." He concludes, however, 
that the rule is différent where compétitive proposais are invited for 
public work. Wliy this différence the court is unable to perceive. 
The law is based upon broad, gênerai rules applicable alike to in- 
dividuals and corporations. A party dealing with a municipal cor- 
poration should not be held to the strict letter of his agreement where 
he would be released if dealing with an individual. But it is argued, 
though relief might be granted in other circumstances, there can be 
none hère, for the reason that the charter of the city of Rochester 
provides that "neither the principal nor sureties on any bid or bond 
shall hâve the right to withdraw or cancel the same until the board 
shall hâve let the contract for which such bid is made, and the same 
shall hâve been duly executed." It is thought that this clause is not 
applicable to the peculiar facts hère shown. The complainant is not 
endeavoring "to withdraw or cancel a bid or bond." The bill pro- 
ceeds upon the theory that the bid upon which the défendants acted 
was not the complainant's bid; that the complainant was no more 
responsible for it than if it had been the resuit of agraphia or the 
mlstake of a eopyist or printer. In other words, that the proposai 
read at the meeting of the board was one which the complainant 
never intended to make and that the minds of the parties never met 
upon a contract based thereon. If the défendants are correct in 
their contention there is absolutely no redress for a bidder for public 
work, no matter how aggravated or palpable his blunder. The mo- 
ment his proposai is opéned by the executive board he is held as in 
a grasp of steel. There is no remedy, no escape. If, through an er- 
ror of his clerk, he has agreed to do work worth |1,000,000 for $10, 
he must be held to the strict letter of his contract while equity stands 
by with folded hands and sees him driven into bankruptcy. The de- 
fendants' position admits of no compromise, no exception, no middle 
ground. 

It is argued that the mistakes were not mutual and, therefore, that 
there is no ground of équitable cognizance. It should be remembered, 
however, that the complainant does not seek to reform a contract but 
to be relieved from an unconscionable bid by its rescission or cancel- 
lation. Equity cannot reform an agreement unless both parties were 
mistaken, but it can interfère to prevent the enforcement of an un- 
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just agreement induced by the mistake of one. Thîs principle is well 
expressed in 15 Am. & Eng. Enc. Law, p. 647, as follows: 

"Equity will not reform a written contraet unless the mistake is proved to be 
the mistake of both parties, but may rescind and cancel a contraet upon the 
ground of a mistake of faets, material to the contraet, of one party only." 

Prof. Pomeroy says: 

"Cancellation is proper when there is an apparently valid written agreement or 
transaction embodied in writing, wbile in fact by reason of a mistake of both 
or one of the parties, either no agreement at ail lias really been made, since 
the mlnds of both parties hâve faiied to meet upon the same matters; or else 
the agreement or transaction is différent, with respect to Its subject-matta: or 
tenus, from that which was intended." 2 Pom. Bq. Jur. § 870. 

See aiso: Crowe v. Lewin, 95 N. Y. 423; Smith v. Mackin, 4 Lane. 
41; Bradford v. Bank, 13 How. 57, 68; Eailroad Co. v. Jackson, 24 
Oonn. 514; Snell v. Insurance Co., 98 U. S. 85. 

It is said that the complainant has an adéquate remedy at law. 
This objection does not appeal strongly to the court in a case where 
ail the parties are on the record, where ail the tacts bearing upon 
the transaction hâve been collected with great diligence and expense 
and where the questions in dispute hâve been fully and ably debated. 
In such circumstances the court should not, unless clearly compelled 
to do so, adopt a course which will render nugatory ail this labor and 
expense. Believing that the complainant is entitled to relief the duty 
of granting it should not be devolved upon another tribunal in order 
that a doubtful theory may be vindicated. But is there a légal rem- 
edy? How could the complainant in an action on the bond take ad- 
vantage of its mistakes? If a court of law could not déclare the pro- 
posai rescinded for mistake it would be compelled to treat the com- 
plainant as in default and enforce the bond. The complainant is en- 
titled to a decree rescinding its proposais and enjoining the défend- 
ants as prayed for in the bill. 



FKASER v. McCONWAY & TORLEY CO. 
(Circuit Court, D. Pennsylvania. August 26, 1S9T.) 

1. COÏTSTITUTIONAL LaW — RiGHTS DP RESIDENT FOEETGNBR— TaX ON" LaBOBER 

—Pennsylvania Law. 

The Pennsylvania law of June 15, 1897, imposing on cvery employer of 
rorelgn-bom unnaturalized maie persons over 21 years of âge a tax of 
three cents a day for each day that eaeh of such persons may be employed, 
and authorlzing the déduction of that sum fiom the wages of such em- 
ployés, deprives the latter of the equal protection of the law, in violation 
of the fourteenth amendment to the constitution of the TJnited States. 

2. Same — Citizbns and Pobbignbrs — Fourteenth Amendment. 

The equal protection of the laws declared by the fourteenth amendment 
to the constitution, and enforced by the laws of the United States, is not 
conflned to citizens, but seeures to every person within the jurisdiction of 
the State exemption from any burdens or charges except such as are equally 
laid upon ail others under like circumstances. 

This was a suit by John Fraser, a subject of the queen of Great 
Britain, against the McConway & Torley Company, a corporation of 
82 F.— 17 
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the stàte (rf Pennsylvania. The cause was heard on demurrer to the 
bill of complaint. 

Knox & Reed, for complainant. 

TKos, Patterson and^N. S. Williams, for défendant 

ACHESON, Circuit Judge. The flrst section of an act of assembly 
oî the State of Pennsylvania approved the 15th day of June, 1897, pro- 
vides: 

"That ail persons, firms, assoclatlonB, or corporations employlng one or more 
forelgn bom unnaturalized maie persons over twenty-one years of âge wlthin 
this commonwealtli, shall be and are hereby taxed at the rate of three cents 
per day for each day each of such forelgn bom unnaturalized maie persons may 
be employed, which tax shall be paid Into the respective county treasurles; 
one-half of whleh tax to be distrlbuted among the respective school districts 
of each county, in proportion to tlie number of schools In sald districts; the 
other half of said tax shaU be used by the proper county authprlties for def ray- 
Ing the gênerai expenses of county government." 

It is further provided by the act: 

"That ail persons, firms, associations, and corporations shall hâve the right to 
deduct the amount of the tax provided for In this act from the wages of any 
and ail employées, for the use of the proper county and school district as 
aforesald." 

As the employer is authorized by the act to deduct from the wages 
of the employé the prescribed tax, it is quite clear that the tax is 
upon the employé, and not upon the employer. Bell's Gap R. Co. v. 
Pennsylvania, 134 U. S. 232, 239, 10 Sup. Ot. 533. 

The court is hère called upon to consider whether thèse provisions 
of this act of assembly are in conflict with the constitution or laws of 
the United States. The f ourteenth amendment to the constitution of 
the United States déclares : 

"Nor shall any state deprive any person of llfe, liberty, or property, without 
due process of law; nor deny to any person within its jurisdlction the equal 
protection of the laws." 

The gênerai purpose and scope of thèse constitutional provisions 
were thus stated by Mr. Justice Field in delivering the opinion of the 
suprême court of the United States in Barbier v. Connolly, 113 U. S. 
27,31, 5 Sup. et. 359: 

"The fourteenth amendment, In declaring that no state 'shall deprive any 
person of llfe, liberty, or property without due process of law, nor deny to any 
person within its jurlsdiction the equal protection of the laws,' undoubtedly 
intended not only that there should be no arbitrary deprivation of llfe or liber- 
ty, or arbitrary spoliation of property, but tliat equal protection and security 
should be given to ail under like circumstances in the enjoyment of their Per- 
sonal and civil rights; that ail persons should be equally entitled to pursne 
their happiness, and acquire and enjoy property; that they should hâve like 
access to the courts of the country for the protection of their persons and 
property, the prévention and redress of wrongs, and the enforcement of con- 
tracts; that no Impediment should be Interposed to the pursuits of any one, ex- 
eept as applied to the same pursuits by others under lilje circumstances; that 
no greater burd^ns should be laid upon one than are laid upon others in the 
same calling and condition, and that in the administration of criminal justice 
no différent or higher punishment should be imposed upon one than such as is 
prescribed to ail for lilîe offenses." 
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Congress has enforced the above-quoted provisions of the four- 
teentli amendaient by législation embodied in sections 1977 and 1979 
of the Revised Statutes. The former of thèse sections enacts: 

"AU persons witbin the jurlsdîctlon of the United States shall hâve the same 
right In every state and terrltory to make and enforce contracts, to sue, be 
parties, glve évidence, and to the full and equal beneflt of ail laws and pro- 
ceedings for the security of persons and property, as Is enjoyed by wMte cltl- 
zens, and shall be subject to Uke punishment, pains, penalties, taxes, llcenses, 
and exactions of every kind, and to no other." 

It will be perceived that this statute, following in this regard the 
constitutional provisions themselves, embraces within its protection 
not citizens mereiy, but ail "persons" within the jurisdiction of the 
United States. The question of the extent of the application of 
thèse constitutional provisions with respect to persons was before 
the suprême court in Yick Wo v. Hopkins, 118 U. S. 356, 369, 6 Sup. 
et. 1064, and it v?as there decided that the guaranties of protection 
contained in the fourteenth amendment to the constitution embraced 
subjects of the emperor of China residing in the state of California. 
Mr. Justice Matthews, in delivering the opinion of the suprême court 
there, said: 

"The fourteenth amendment to the constitution Is not conflned to the protec- 
tion of citizens. It says: 'Nor shall any state deprlve any person of llfe, Ub- 
erty, or property without due process of law; nor deny to any person within 
Its jurisdiction the equal protection of the laves.' Thèse provisions are uni- 
versal in their application to ail persons within the territorial jurisdiction, with- 
out regard to any différences of race, of color, or of nationality; and the equal 
protection of the laws Is a pledge of the protection of eqtial laws." 

There can be no doubt that the fourteenth amendment embraces 
the case of the présent plaintifif, who, although a British subject, is. 
and since about April 27, 1893, has been, a résident of the state of 
Pennsylvania, and whose right to réside within the United States is 
secured to him by treaty between the United States and Great Brit- 
ain. 

Can the tax laid by the Pennsylvania act of June 15, 1897, be 
sustained consistently with the principles enunciated by the suprême 
court of the United States in the cases which hâve arisen under the 
fourteenth amendment? I think not This tax, as we hâve seen, 
is imposed "at the rate of three cents per day for each day each of 
such foreign-born unnaturalized maie persons may be employed." 
The tax is of an unusual character, and is directed against and con- 
flned to a particular class of persons. Evidently the act is intended 
to hinder the employment of foreign-born unnaturalized maie persons 
over 21 years of âge. The act is hostile to and discriminâtes against 
such persons. It interposes to the pursuit by them of their lawful 
avocations obstacles to wlùch others, under like circumstances, are 
not subjected. It imposes upon thèse persons burdens which are 
not laid upon others in the same calling and condition. The tax is 
an arbitrary déduction from the daily wages of a particular class of 
persons. Now, the equal protection of the laws declared by the 
fourteenth amendment to the constitution secures to each person 
within the jurisdiction of a stat«? exemption from any burdens or 
charges other than such as are equally laid upon ail others under like 
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circumstances. The Raiiroad Tax Cases, 13 Fed. 722, 733. The 
court there, in discussing the prohibitions of the amendment, said : 

"Unequal exactions in every form, or under any pretense, are absolutely 
forbidden; and, of course, unequal taxation, for it is in that form tliat op- 
pressive burdens are usually laid." 

Xt is idle to suggest that the case in hand is one of proper légis- 
lative classification. A valid classification for the purposes of taxa- 
tion must hâve a just and reasonable basis, which is lacking hère. 
Eailroad Co. v. EUis, 165 U. S. 150, 165, 17 Sup. Ct. 261. Mr. Justice 
Brewer, in delivering the opinion of the court there, said : 

"It is apparent that tlie mère fact of classification is not sufflcient to relieve 
a statute from the reach of the equality clause of tbe fourteenth amendment, 
and that in ail cases it must appear not only that a classification bas been made, 
but also that it is one based upon some reasonable ground,— some différence 
which bears a Just and proper relation to the attempted classification,— and la 
not a mère arbitrary sélection." 

I am of opinion that the act of assembly of the state of Pennsyl- 
vania of June 15, 1897, hère in question, is in conflict with the con- 
stitution and laws of the United States, and cannot be sustained. 
The demurrer to the bill of complaint is therefore overruled. 



BASS. RATCLIPF & GRETTON v. CHRISTIAN FEIGÏMSPAN. 

(Circuit Court, D. New Jersey. July 31, 1897.) 

EqtriTY PLKADiNa— Amendment op Bill after Rbplication. 

When the substance of the bill contains ground for relief, and the prayer 
and proofs are in conformity therewith, leave to amend, enlarging the claim 
of right, and-Changing the character or quantity of the reUef sought, will not 
be granted after replication filed and proofs talien. 

This was a suit in equity by Bass, Katclifif & Gretton against 
Christian Feigenspan, a corporation, to restrain the alleged iufringe- 
ment of a trade-mark. The cause was heard on complainant's mo- 
tion to amend its bill of complaint. 

James L. Steuart, for the motion. 
Ohauncy H. Beasley, opposed. 

KIRKPATEICK, District Judge. The complainant in this cause 
filed its bill of complaint November 8, 1895, and on January 16, 1896, 
by leave of the court, amended the same by striking out ail of the 
original bill, and substituting therefor an amended bill of complaint. 
The complainant claims in its amended bill that it has for many years 
used a red, triangular-shaped figure for the purpose of distinguishing 
its pale aie, and has used the same on labels on bottled aie, and for 
the purpose of stamping it on heads of casks containing aie, and that 
it now has the sole right to use a trade-mark consisting of a red, 
triangular-shaped figure in connection with the manufacture and sale 
of pale aie and ail other malt liquors; also a claim to the generic 
right to the exclusive use of the désignation "Triangle," and to a 
figure, mark, or design of triangular shape or outline. The relief 
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Roiight is an injunction prohibiting tlie défendant from making use 
of said trade-mark in connection with. the sale of pale aie, or half 
and lialf, or any other malt liquor or combination of malt liquors, or 
using the word "Triangle" or a red, triangular-shaped figure in con- 
nection with packages, casks, or bottles containing any malt liquor 
whatsoever. Answer and replication hâve been fllèd. The complain- 
ant has closed its prima facie proofs, and now makes application to 
amend its bill, widening its scope so as to include within its claim of 
exclusive right any figure or design of triangular shape, whatever color 
might be included within its outlines, and to specifically charge the 
défendant with the use of such figure upon bottles, packages, and 
casks containing other malt liquors than pale aie and half and half. 
The twenty-ninth equity rule provides that amendment to bill may be 
made after replication flled "upon proof that the matter of the pro- 
posed amendment is material." The purpose of the amendment must 
be, not to strengthen or enlarge the complainant's case, not to change 
the character or quantity of the relief for which he has asked, but to 
enable the court to admînister substantial justice. To this end, when 
a case for relief is made out, but not that shown in the bill, or 
specifically asked for in the prayer, an amendment will be allowed, 
even on a final hearing. Neale v. Neale, 9 Wall. 1; The Trémolo Pat- 
ent, 23 Wall. 518; Graffam v. Burgess, 117 U. S. 194, 6 Sup. Ot. 686. 
To the same effect are the other cases cited in complainant's brief. 
Where the substance of the bill contains ground for relief, and the 
prayer and proofs are in conformity therewith, leave to amend will 
not be granted after replication flled and proofs taken. "The in- 
stances where it will be done are confined to those where it appears 
from the case made by the bill that the plaintiff is entitled to re- 
lief, although différent from that sought by the spécifie prayer. When 
the object of the proposed amendment is to make a new case, it will 
not be permitted." 1 Daniell, Ch. Prac. (5th Ed.) 384. There is no 
defect in the bill flled in this cause which will prevent the complain- 
ant from obtaining the relief sought by the prayer. The prayer is 
gênerai in its nature, and under it the court may grant any appro- 
priate relief consistent with the case made by the bill. If the com- 
plainant is entitled to any other relief than that which it shows by 
and prays for in its bill, its proper course is to file either an original 
or supplemental bill, as the nature of its relief requires. To expand 
its claim of right from that set out in its bill to the one which it seeks 
by amendment to make it, is to make a new and différent case. It 
is admitted by complainant's counsel that the amendment relating to 
"Burton Aie" raises a new issue, which défendant is entitled to trj 
upon a new bill. As to the other matters the complainant has made 
its case by its bill . There is no need for amendment to enable it to 
obtain a proper decree upon the issues raised, or for the court to do 
substantial justice. The motion to amend will be denied. 
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BRENDEL v. CHAKOH et al. 
(Circuit Court, S. D. Ohio, W. D. September 1, 1897.) 

1. EqTJITT— JUKISDICTION— ACTIOir FOR Legact. 

Under the décisions of the suprême court o£ the United States and of 
the suprême court of Ohlo, a suit for a legacy In that state Is of équitable 
coguizance. 
8. FEDERAL Courts— JuRisDiCTiON of Suit for Legacy — Pendbnct of Pro- 

BATE PhOCBEDINGS. 

Pendlng tbe settlement of an estate in tlie probate court, a citizen of 
another state, wlio is a legatee under the will, may maintaln a suit In tlie 
fédéral court against the résident exeeutor and tlie other legatees and heirs 
to recover sucb legacy. 

Harmon, Colston, Goldsmith & Hoadly, for complainant. 

Gunckel, Rowe & Shuey and Oscar M. Gottschall, for respondents. 

TAFT, Circuit Judge. Tlie complainant, a citizen of Texas, files 
her bill to compel the exeeutor of John S. Charch, deceased, to ac- 
oount for and to pay over to her the remainder of a legacy ot $5,000 
left to her by will of the testât or, upon which she has already re- 
ceived |3,000, and also the amount due her as her share under a 
residuary bequest in the same will to herself and others. The ex- 
écuter, and the other legatees under the will, who are ail citizens 
of other states than Texas, are made parties défendant. Demurrers 
to the bill are flled by the exécuter and by one of the défendant 
legatees. The demurrers raise three objections to the bill. The 
flrst is that the action is not of équitable cognizance; the second 
is that the same cause is pending in the state court; and the third 
is that, as the estate is being settled in the probate court of Mont- 
gomery county, the jurisdiction of this court is ousted on principles 
of comity. 

1. It is a question somewhat controverted whether an action for 
a legacy is of équitable cognizance, and authorities differ. The 
suprême court of the United States, however, has assumed the af- 
firmative of the question to be correct (Association v. Hart, 4 
Wheat. 1; Armstrong v. Lear, 12 Wheat. 169; Lewis v. Darling, 
16 How. 1); and such seems to hâve been the view of the Ohio su- 
prême court before the adoption of the new constitution fusing law 
and equity and providing for the modem organization of probate 
courts (Cram v. Green, 6 Ohio, 429; Grosvenor v. Austin's Adm'r, 
Id. 104). In this jurisdiction, therefore, it must be held that the 
cause of action stated in the bill justifies équitable relief. 

2. It does not appear from the bill that the complainant is a 
party to any proceeding in any other court to obtain the same relief 
hère asked. But, if it did, it would not be a ground for abatement 
of this suit. City of North IMuskegon v. Clark, 22 U. S. App. 522, 
10 G. C. A. 591, and 62 Fed. 694; Gordon v. Gilfoil, 99 U. S. 168. 

3. The pendency of the proceeding to settle the estate in the pro- 
bate court of Montgomery county does prevent this court from taking 
the estate out of the hands of that court, and administering it, and 
distributing the same accordiug to the old equity practice, but it 
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does not and cannot prevent the citizen of another state, entitled 
under a will to share in an estate, or to a legacy under a will, from 
litigating his right to the same in the forum provided by the con- 
stitution and laws of the United States for the litigation of suits he- 
tween citizens of différent states, and from obtaining a decree against 
the résident administrator or exécuter for the amount f ound due him. 
State laws, providing exclusive methods for settling estâtes, the dis- 
tribution of the same, and the payment of legacies, cannot oust 
the jurisdiction of fédéral courts of equity to afford équitable re- 
lief in such cases to distributees or legatees who are citizens of other 
states than that of the testator and executor. The distinction be- 
tween a complète administration of the estate and a seizure of the 
property thereof on the one hand, and the entertaining of a suit by 
a nonresident distributee against the représentatives of the deceased 
to enforce collection of his share, is very clearly brought ont in 
Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906. In that case it 
was held that fédéral courts hâve no original jurisdiction in respect 
to the administration of decedents' estâtes, and that they could not, 
by entertaining suits against an administrator, which they had full 
power to do in certain cases, draw to themselves the possession of 
the tes, or invest themSelves with the authority of determining ail 
claims against it, but that a citizen of another state might proceed 
in the fédéral court to establish a debt against the estate, which 
could not, however, be enforced against the estate itself, and that 
a distributee, a citizen of another state, might establish his right to 
a share in the estate, and enforce such adjudication against the ad- 
ministrator or executor personally, or against his sureties, or against 
other persons liable therefor, or proceed in any way which does not 
disturb the actual possession of the property of the estate by the 
state court. See, also, Hess v. Keynolds, 113 U. S. T3, 5 Sup. Ct. 
377; Green v. Creighton, 23 How. 90; Hyde v. Stone, 20 ïïow. 170; 
Bank v. Jolly, 18 How. 503; Suydam v. Broadnax, 14 Pet. 57. As the 
complainant, on the facts alleged in the bill, is entitled to a decree 
against the executor for more than $2,000, the demurrers must be 
overruled. The clerk will make the entry. 



TUOKER V. RUSSEL.L, Governor, et al. 
(Circuit Court, E. D. North CaroUna. July 20, 1897.) 

1. CoNSTiTUTiONAL Law— Amending Chartek OF Eailuoad Compant— North 
Caeolina Act. 

The North Oarolina statute of February 25, 1897. entitled "An act to 
amend an act entitled an act to incorporate the Atlantic and North Carolina 
Railroad Company and the North Carolina and Western Kailroad Company," 
Impairs the obligations of the contract in the charter, by repealing tlie pro- 
vision that the voting power of tlie state as a stockholder shall be 30O, and 
that the voting power of each stockholder shall be ascertained by a flxed 
rcle thereln stated, and Is therefore uneonstitutional and void. 

S. Same— State as a Stockholder— Power to Removb Directors asd Proxv. 

It is no violation of the contract between the state and the prlvate stock- 

holders of the North Carolina & Atlantic Railroad Company for the state 
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to remove, before the expiration of their tenns, wlthout the consent ot 
the prlrate stockholders, the directors and proxy wliich it Is by the charter 
entltled to appoint. 

Suit in equity by W. R. Tucker against D. L. Russell, governor of 
North Carolina, and others. Heard on bill and answer on a rule for 
injunction. 

Jones & Boykin, for complainant. 

P. M. Pearsall, Simmons & Ward, S. W. Hancock, and Aycock & 
Daniels, for défendants. 

SIMONTON, Circuit Judge. The bill of complaint is filed by a 
private stockholder in the Atlantic & North Carolina Kailroad Com- 
pany. The gravamen of the complaint is the passage by the législa- 
ture of North Carolina in 1897 of two acts which, it is charged, change 
the original charter of the company, and impair the fundamental con- 
tract contained therein, and that, under said two acts, changes in 
the management and constitution of the company are threatened 
which will materially impair, if they do not destroy, the rights and 
property of the private stockholders in the corporation. The légis- 
lature of North Carolina in 1852 incorporated the Atlantic & North 
Carolina Kailroad Company, with one terminus at Beaufort and an- 
other at Goldsboro, in that state, giving ail powers necessary for con- 
structing its railroad. The act made provision also for the subscrip- 
tion to its capital stock by individuals, private corporations, and mu- 
nicipal bodies, and invited and encouragea such subscriptions. The 
charter is most libéral in its terms, and the purpose of the act was to 
make it a part of a grand scheme of internai improvement efifecting 
railroad communication from the Atlantic, through the center of the 
state, to meet the Tennessee Une. The capital was flxed at a maxi- 
mum of $900,000. At the session of 1854-55 an act was passed 
amending this charter, and by this act the state became a stockholder 
in the company. The capital stock was increased to $1,600,000. 
And as soon as it appeared to the board of internai improvement that 
one-third of the capital stock had been taken by solvent individuala 
or companies, and that |300,000 thereon was paid to the treasurer 
of the company, the board was authorized to subscribe, on the part 
of the state, for the remaining two-thirds of the stock, and to pay for 
it as in the act provided. Two sections of this amending act bear 
upon the matters in controversy in this case, — sections 3 and 4. Sec- 
tion 3 nrovides that the affairs of the company shall be managed and 
directed by a gênerai board, to consist of twelve directors, eight of 
whom shall be appointed annually by the board of internai improve- 
ments, and may be removed in like manner, and four to be elected by 
the stockholders at their next gênerai meeting, provided that no one 
but a stocliholder holding at least flve shares can serve as director. 
Section 4 provides a scale of voting in case a stock vote be taken in 
ail élections and on ail questions in any gênerai meeting of stockhold- 
ers ; that is to say. the owner of one or two shares shall hâve one vote. 
The owner of not less than three and not more than four shares shall 
be entitled to two votes, the owner of not less than five or more than 
six shares to three votes, and so on, followed by this proviso : 
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"Provided, that no Indlvldual or company holding stock In sald company shall 
be entltled to more than two hundred votes, except the state, which shall be 
entitled to three hundred votes, but should the state hereafter transfer any 
part of Its stock, then its vote shall be In proportion to what may be retainecl 
as compared with the amount now represented in sald corporation. The state 
shall at ail gênerai meetings 6f stoeldaolders be represented by an agent or 
proxy appointed by the govemor, and such agent or proxy shall be entitled In 
the gênerai meetings aforesald, to vote according to the above scale on ail 
questions, except in the élection of directors by the Indlvidual stockhoMers.' 

It may be noted hère, and may save time in the further discussion 
of tWs case, that thèse provisions as to a scale of voting are essential 
provisions in the contract between the individuai private stockholders 
and the state as stockholder. It contains mutual concessions as the 
considération of the contract. The state agrées to the vote to be 
cast for her on the maximum of the stock, and makes provision for 
the réduction of that vote in certain contingencies. No provision 
whatever is made for an increase of her vote in any contingency. 
The advantages of this contract inure to, and are a part of the prop- 
erty of, each stockholder and each share of stock. Another thing 
must be noted: The act provides that at each gênerai meeting of 
stockholders the state shall be represented by a proxy. The use of 
this imperative word renders it necessary that a state proxy be prés- 
ent at ail such meetings. This original charter, with its amendments, 
under the law then existing in North Carolina, were not subject to 
modification, amendment, or repeal by the législature, against the will 
of the stockholders. 

ïv 1897 the législature of North Carolina passed an act entitled: 

"An act to amend an act entitled an act to Incorporate the Atlantic and North 
Carolina Eailroad Company and the North Carolina and Western Railroad Cîom- 
pany." 

This act strikes out section 4 of the former act quoted above, and 
inserts in lieu thereof the following: 

"In ail gênerai and spécial meetings of stockholders the state shall be repre- 
sented by an agent or proxy appointed by the govemor, who shall be entitled to 
vote the stock of the state on ail questions arislng In said meeting, except In 
the élection of directors by the indiyidual stockholders and the présence of the 
state's proxy shall be necessary to eonstitute a quorum in sald meeting. AU 
laws and clauses of laws In conflict with this act are repealed." 

Ex vi termini, this act seeks to repeal ail provisions made as to the 
scale of voting, and destroys the equilibrium flxed in the charter. The 
state, desiring to go into this enterprise, invited the subscriptions of 
individuals, and agreed that when |300,000 of thèse were paid she 
would put in the remainder. The rights of each stockholder, and the 
relative rights of the state as a shareholder to the other shareholders, 
were flxed at the same time, as a part of the ;nducement to subscribe, 
and surely thèse were fundamental. The right of each stockholder is 
secured to him, not to be taken away or surrendered without his con- 
sent. As to this complainant, a large stockholder, this act must be 
inoperative if he dissents, as he does dissent, thereto. Bank v. Knoop, 
16 How. 369; Eailroad Co. v. Eeid, 13 Wall. 264; Fry v. Railroad Oo., 
2 Metc. (Ky.) 314; Cook, Stocks & S. §§ 494, 500; Mor. Priv. Corp. § 645. 

At the same session, in 1897, the législature of North Carolina 



266 82 FEDERAL REPORTER. 

passed another act, eûtitled "An act to restore to the state of North 
Carolina thè coÉtrol and management of the Atlantic and 'North 
Carolina Railroad." Strictly speaking, this is net an act amending 
the charter of this railroad company. It is more in the nature of a 
bill of pains and penalties. In it the state, as sovereign, makes pro- 
vision for the protection of her interests as a shareholder in a private 
corporation. The act provides a speedy mode and a spécial tribunal 
for ascertaining the necessity for such protection, and a sort of lég- 
islative exécution for the enforcement of its conclusions. The flrst 
section of this act provides that whenever it appears to the satisfac- 
tion of the governor that the proxy or directors heretofore or herein- 
after appointed to represent the interest of the state in this railroad 
company hâve been in any particular unfaithful or négligent in the 
discharge of their duties to the state, or hâve donc or suffered any 
act to be done by the stockholders or directors in said company, the 
intent, purpose, or effect of which was to lessen or impair the rights 
of the state as a majority stockholder in the company, given either 
by its charter or by-laws, or deprive or take away its right of control 
through the board of directors in the management or control of the 
company, or if the govei*nor becomes satisfied that, having so acted 
negligently and unfaithfully, the said proxy or said directors shall 
continue in said dereliction of duty, it is made the duty of the gov- 
ernor and the board of internai improvements forthwith to remove 
said proxy and directors, and appoint others in their stead, who shall 
at once enter on their duties, and the directors, or any two of them, 
shall call a meeting of the directors, and elect a président, vFho shall 
be in f ull charge. Any officer, agent, or employé of the company who 
shall refuse to turn over and deliver to said président the property, 
books, and records of the company shall be guilty of a misdemeanor, 
and on conviction be flned or imprisoned. The second section is to 
the same effect. The third section provides that in case of the re- 
fusai of any oflScer, agent, or employé to turn over the property, 
books, and records, and in case any ofiScer, agent, attorney, or stock- 
holder shall, by litigation or otherwise, obstruct, retard, or in any 
■waj interfère with the organization of lie new board of directors, or 
with the prompt delivery of the property, etc., so that the road might 
be involved in litigation, it is made the duty of the governor, through 
such persons as he may designate, to institute proceedings in the 
name of the state or otherWise, as he may be advised, in the superior 
court of any county through which the road runs, for the possession 
of the road; and it is made the duty of the judge to appoint a re- 
ceiver to take possession of said road and to manage the same until, 
in the judgment of the court, the state is restored to her control in the 
direction of the affairs of the company, 

The bill, as has been seen, is filed by a private stockholder. He 
makes défendants to the bill D. L. Russell, governor, Z. B. Walser, 
attorney gênerai, the board of internai improvements of North Caro- 
lina, a body corporate, and Robert Hancock, Esq., and seven other 
gentlemen, who hâve been appointed directors in behalf of the state 
in this corporation, and the railroad corporation itself. The bill 
sets out in détail the original and amended charter of the company, 
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and the two acts of 1897 above referred to, and charges that they are 
in violation of right and unconstitutional ; that their enforcement 
destroys the property rights of the private stockholders; that the 
Company has been and is perfectly solvent, and under the récent ad- 
ministration was prospérons; that now the pénal ties of the act of 
1897 are threatened against any stockholder who resists its enforce- 
ment. It charges political motives in the passage of the act, espe- 
cially on the part of Mr. Hancock. The bill concludes with prayer 
for process, and for an injunction (1) that the said governor, and any 
person or persons designated by him for the purpose of instituting 
proceedings under section 111 of the act of 1897, be restrained from 
suing for the possession of the said railroad, or for the appointment 
of a reçeiver to manage and continue the same under the provisions 
of said section; (2) that the said governor be restrained from ap- 
pointing the state proxy as authorized by the act of 1897, ratifled 
25th February, 1897, without the concurrence of the board of internai 
improvements as the charter requires, and that the said défendants 
the said directors and governor be restrained from seeking to en- 
force the provisions of said act ratifled 25th February, 1897^ in any 
meeting, for whatever purpose it may be called; (3) that the said 
acts of 1897 be declared unconstitutional and void. The bill ends 
with a prayer for gênerai relief. An amendment of the bill statee 
that the private stockholders are enjoined from holding any meeting 
of the Company. 

The défendants, in response to a rule for that purpose, hâve shown 
cause, by answer, why the prayer of the bill be not granted. It ap- 
pears from this return that at the time of the passage of the acts of 
1897 there were a board of directors, a président, aud a state proxy 
for the Atlantic & North Carollna Railroad Company; that after thie 
passage of thèse acts this board of directors, as well as the proxy, were 
removed, and Mr. Hancock and his board of directors were appointed; 
that the old board acquiesced and surrendered; and that when this 
bill was filed the new board was in actual and peaceable possession. 
The reasons given for the removal of the old board and of the proxy 
were thèse: The private stockholders, anticipating some change in 
the state's représentation in the company, had been splitting up the 
shares, and putting them in varions names, thus taking advantage 
of the resuit of the scaling provisions of the charter, which gave 
greater voting power to the small shares. To aid in accomplisliing 
the resuit sought, — increase of power in private stockholders, — the 
provision of the by-law which required the présence of the state 
proxy in forming a quorum at meetings was repealed. A large pro- 
portion of the power of the président was taken away, and vested 
in a finance committee of the board. The answer also charges mis- 
conduct in other respects on the part of the old board, justifying its 
removal. 

With regard to the policy under which this railroad compauy Js 
administered, the wisdom or unwisdom of its management, the "der- 
eliction of duty on the part of any of its ofiBcers or employés, this 
court can hâve no concern. Thèse are corporate acts, and, if done 
under regularly constituted authority, must be corrected, if correc- 
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tion be needed, by the corporation itself. Our sole duty is with the 
légal points made. With regard to the gênerai purpose of the act 
to reetore to the state the control of and management of the Atlantic 
& North Carolina Railroad Company, I am not prepared to say that it 
is in conflict with the constitution of the United States. The con- 
tract in the charter between the state and the other stockholders was 
that they should put in a certain sum of money, and that the state 
should put in a certain other sum; that on the board of directors 
the state should appoint a certain number, the private stockholders 
for themselves appointing the remainder; that the voting power 
of the state was flxed at a certain ûgure; and that the voting power 
of each private stockholder should be ascertained according to a flxed 
rule. Thèse were mutual covenants looking to the administration of 
the corporation, and securing in advance the rights of subscribers to 
its stock. They cannot be changed by one of the parties, cannot be 
affected by législation on the part of the state, without impairing the 
obligation of the con tract. But when it cornes to the question how 
each stockholder shotild vote, in person or by proxy, this was left to 
himself. The proxy could be appointed or removed at pleasure. To 
say that the state, which can only act through a proxy, could not re- 
move hiln, however incompétent or unfaithful or distasteful he might 
be, would subject the state to a disadvantage under which no other 
stockholder labored. So also with the directors. The eight direct- 
ors are named by the state, and in their sélection the private stock- 
holders hâve no voice whatever. They act for the state, represent- 
ing her interests in a private corporation. Under our system of 
government, the power that appoints, as a gênerai rule, has the right 
to remove. But be this as it may; assume that, during their term 
of oiîSce, directors could not be removed; this is their personal right. 
But no such controversy exists hère. Whatever rights the old di- 
rectors had, they hâve voluntarily surrendered them, and acquiesced. 
The new board are peaceably in possession, and their right of posses- 
sion is not challenged. 

With regard to so much of the act as provides for the appointment 
of a receiver, as an abstract question, much could be said. It comes 
perilously near confounding the législative department with the judi- 
cial department. If the législature can usurp the discrétion of a 
judge, and instruct him, in a given case, to pursue a given course, it 
can by degrees take within its control other and more important 
judicial functions. But there is at présent no suit pending under this 
section, none threatened. The necessity for such suit, the prospect 
or probability of such a suit, do not exist, may never exist. The pre- 
venti\e process of this court cannot meet such a case. Nor can the 
court décide a légal principle upon which it cannot make a practical 
application. Williams v. Hagood, 98 U. S. 72. It can only consider 
the existing facts before it, and upon such facts pronounce the law 
and apply the remedy. 

Prom what has been said it follows: That the flrst prayer of the 
bill for an injunction cannot be granted, as there is no suit, or threat 
of suit, or prospect of a suit for the possession of this railroad by the 
governor, qv by any one designated by Mm. On the contrary, the oc- 
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casion for such a suit cannot anse, as tlie new board are in fuH posses- 
sion, the old board having surrendered, and neitlier tlie complainant 
nor any one else aslis tliat they be removed. That tlie second prayer 
for an injonction against the appointment of a proxy in bebalf of tbe 
state cannot be granted, as tbe former proxy lias resigned and vacated 
the office, because the charter malies it imperative that the interest of 
the State be represented by proxy at ail gênerai meetings of the Com- 
pany. The fourth section of the amended charter gives the appoint- 
ment of the proxy to the governor. That so much of the prayer for 
injunction as seeks to prevent an enforcement of the act of 25th Feb- 
ruary, 1897, entitled "An act to aniend an act entitled an act to incor- 
porate the Atlantic and North Carolina Railroad Company and the 
North Carolina and Western Railroad Company," or to adopt and ac- 
cept the same without the consent of the private stockholders, should 
be granted. Let an injunction be prepared in accordance with this 
opinion. The bill, as against D. L. Russell, governor, Z. B. Walser, 
attorney gênerai, and the board of internai improvements, is dis- 
missed Let it be retained as to ail the other parties. 



AMEKIOAN FREEHOLD LA^^D-MORTGAGB (X). OF LONDON, Limited, T. 

WOODWORTH. 

(Circuit Court, N. D. New York. Augiwt 18, 1897.) 

No, 8,178. 

OoHPOiiATioKs— Crkditors' Sott aqainst Stockholder — Efpect of Rbckiv- 

EKSHIP. 

Under the statute of Kansas glvlng a judgment créditer of a coi-poratlon the 
right to proceed by action to charge the stockholders wîth the amount of the 
Judgment, such a créditer of a Kansas corporation may maintain an action 
In a fédéral court against a stockholder ta another state, though the corpora- 
tion Is In the hands of a recelver. 

This was a suit in equity by the American Freehold Land-Mortgage 
Company of Londoh, Limited, a judgment creditor of an inaolvent 
Kansas farm-mortgage company, against Chauncey B. Woodworth, to 
enforce defendant's liability as a stockholder in the Kansas corpora- 
tion under the Kansas statute. The cause was heard on demurrer to 
the bill. 

P. Tecumseh Sherman and W. Pierrepont White, for plaintiff. 
William F. Cogswell and William N. Cogswell, for défendant. 

COXE, IMstrict Judge. When this demurjer was first before the 
court it was decided that the action could be maintained upon the 
judgment alone without alleging or proving the original indebted- 
ness. 79 Fed. 951. The remaining propositions were argued at the 
June term. Since the argument the circuit court of appeals for this 
circuit has rendered a décision which disposes of ail the questions 
involved in favor of the plaintiff, with possibly one exception. Whit- 
man t. Bank, 83 Fed. 288. It is argued that as the Kaasag Mort- 
gage Company is in the hands of a receirer, he is the only party who 
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can maintain this suit for the beneflt of ail the creditors. Altliough 
this précise point is not involved in the WMtman Case it is covered 
by the logic of that décision and the authorities cited in the former 
opinion herein. The Kansas law gives a right of action to the judg- 
ment créditer. This is enough. The demurrer is overruled, with 
costs. The défendant may answer within 20 days. 



NORTHBHN PAC. RY. CO. v. BALTHAZAR et al. 

(Circuit Court, D. Washington, W. D. August 14, 1897.) 

Public Lands— Qbants to Noethern Pacific Railroad Company— Forfeit- 

URE. 

The Northern Pacific Railroad Company not having deflnltely located any 
Une of road betsveen Portland and Wallula, the original grant of lands to 
It by Act July 2, 1864 (13 Stat. 365, § 3), never took eftect as to lands be- 
tween those points; and those of such lands lying contiguous to the Une 
bullt from Portland to Tacoma, and within the limits of the grant made 
by the joint resolution of May 31, 1870 (16 Stat. 378), were embraced with- 
in the latter grant, and on compliance with its conditions the tîtle thereto 
vested In the company and Jts grantees, and was not affected by the 
forfeiture act of September 29, 1890 (26 Stat. 496). 

P. M. Dudley, for complainant. 
C. E. S. Wood, for défendants. 

HANFORD, District Judge. This suit was origînally commenced 
by the receiver of the Northern Pacific Eaiiroad (Company, in behalf 
of said company, to quiet title and détermine questions as to the 
rights of the company, under its land grant, to certain lands, aggre- 
gating about 200,000 acres, situated in the counties of Clark and Cow- 
litz, in the state of Washington, which the company claims to hare 
earned by the construction of that part of its road extending from 
Portland to Tacoma. Said lands were sold in tracts by the railroad 
company, and a large number of its vendees were made parties de- 
fendant, for the purpose of obtaining a decree restraining them from 
commencing actions to recover the purchase money paid to the com- 
pany. The Northern Pacific Railway Company has been substituted 
as party plaintiff, it having succeeded to ail the rights of the Northern 
Pacific Railroad Company and its receiver, by having purchased the 
railroad, with its lands and business, at the foreclosure sale. The 
controversy as to the title grows ont of the act of congress of Septem- 
ber 29, 1890, forfeiting that portion of the land grant coterminous 
with the line of the Northern Pacific Railroad between Portland and 
Wallula, through the valIey of the Columbia river, which its charter 
authorized the company to construct. 

In order to understand the questions submitted, it is necessary to 
consider the following acts and resolution of congress: By the act 
of July 2, 1864 (13 Stat. 365), the Northern Pacific Railroad Company, 
was created a body corporate, and said company was authorized 
to construct — 

"A continuons railroad and telegraph line, with the appurtenances, namely, 
beginning at a'point on Italie Superior, in the state of Minnesote or Wisconsin; 
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thenee westerly by the most eligible railroad route, as shall be determlned by 
sald Company, within the territory of the Unlfed States, on a Une north of the 
forty-fifth degree of latitude to some point on Puget Sound, with a branch 
via the valley of the Columbia river to a point at or near Portland, in the state 
of Oregon, leaving the main trunli Une at the most suitable place, net more 
Ihan tirée hundred miles from its western terminus." 

And section 3 of the act provides: 

"That there be, and hereby Is, granted to the 'Northern Pacific Railroad Com- 
pany,' its successors and assigns, for the purpose of aiding in the construction 
of said railroad and telegraph Une to the Pacific coast, and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, and public 
stores over the route of said Une of rallvray, every alternate section of public 
land, not minerai, deslgnated by odd numbers, to the amount of twenty alter- 
nate sections per mile, on each slde of said railroad Une, as said company may 
adopt, through the territories of the United States, and ten alternate sections 
of land per mile on each slde of said railroad whenever it passes through any 
State, and whenever on the Une thereof, the United States hâve full title, not 
reserved, sold, granted, or otherwlse approprlated, and free from pre-emptlon 
or other claims or rights at the time the Une of sald road is definitely fixed, 
and a plat thereof filed in the otB.ce of the gênerai land office; and whenever, 
prlor to said time, any of said sections or parts of sections shall hâve been 
granted, sold, reserved, occupied by homestead settlers, or pre-empted or oth- 
erwlse dlsposed of . other lands ahaU be selected by said company In lieu there- 
of, under the direction of the secretary of the Interior, in aJternate sections and 
deslgnated by odd numbers, not more than ten miles beyond the limits of said 
alternate sections." 

And by a joint resolution of May 31, 1870 (16 Stat. 378), it is pro- 
vided that the company may — 

"Locate and construct under the provisions and with the privilèges, grants, and 
duties providèd for in its act of incorporation, its main road to some point on 
Puget Sound, via the valley of the Columbia river, with the right to locate and 
construct its branch from some convenient point on its main trunk Une across 
the Cascade Mountains to Puget Sound; and in the event of there not belng 
in any state or territory In whlch sald main Une or branch may be located, at 
the time of the final location thereof, the amount of lands per mile granted by 
congress to said company, within the limits prescrlbed by its charter, then said 
company shall be entitled, under the directions of the secretary of the interior, 
to receive so many sections of land belonging to the United States, and deslg- 
nated by odd numbers, in such state or territory, within ten miles on each side 
of the sald road beyond the limits prescrlbed in said charter, as wiU make up 
such deficlency, on said main Une or branch, except minerai and other lands 
as excepted in the charter of sald company of eighteen hundred and slxty-four, 
to the amount of the lands that hâve been granted, sold, reserved, occupied 
by homestead settlers, pre-empted, or otherwlse dlsposed of subséquent to the 
passage of the act of July two, eighteen hundred and slxty-four." 

The act of September 29, 1890 (26 Stat. 496), forfeiting unearned 

land grants, provides: 

"That there is hereby forfeited to the United States, and the United Stfltes 
hereby résumes the tltle thereto, aU lands heretofore granted to any state or 
any corporation to ald In the construction of a railroad opposite and co- 
terminous with the portion of any such railroad not now completed and in op- 
ération, for the construction or beneflt of whlch such lands were granted; and 
ail such lands are declared to be a part of the public domain." 

The argument of the défendants is based upon the décision of the 
suprême court in the case of U. S. v. Northern Pac. E. Co., 152 U. S. 
284-300, 14 Sup. Ct. 598, in which it was held that by the original 
charter of the company no lands were granted to aid in the construc- 
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tion of a railroad from Portland to Puget Sound, and that the joint 
resolution of May 31, 187Ô, made an additional grant for that portion 
of the road, but in no way affected lands which had been previous 
to that date granted to another company; and the argument as- 
sumes that the lands in controversy were granted to the Northern 
Pacific Eailroad Company by the aet of July 2, 1864, and therefore 
were not affected by the joint resolution of May 31, 1870; in other 
words, that it is not to be presumed that congress intended to make 
two distinct grants of the same lands. And it is further assumed 
that, as the company failed to earn the lands in controversy by com- 
pliance with the conditions of the original grant, the title has re- 
verted to the United States by force of the forfeiting act of Septem- 
ber 29, 1890, notwithstanding the fact that the lands are within the 
limits of the grant as extended by the joint resolution of May 31, 
] 870, and contiguous to the railroad from Portland to Tacoma, which 
has been completed. I am constrained, however, by the décisions of 
the circuit court of appeals for this circuit in the cases of Oregon & 
C. R. Co. V. U. S., 23 a 0. A. 15, 77 Fed. 67-82, and Land Oo. v. 
Wilcox, 25 C. C. A. 164, 79 Fed. 719, to hold that, as the Northern 
Pacific Railroad Company never made a deflnite location of any line 
of road between Portland and Wallula, the original land grant never 
took effect as to any land between said places; therefore the lands 
in controversy were, for aught that appears to the contrary, at the 
date of the joint resolution of May 31, 1870, and at the time of the 
deflnite location of the railroad from Portland to Tacoma, nonmineral 
public lands of the United States, not reserved, sold, granted, or other- 
wise appropriated, and by said joint resolution the same were granted 
to the company upon conditions which hâve been performed, so that 
the title of the company and its vendees has become vested and per- 
fect. Upon the authority of the cases last cited, the demurrer to the 
bill of complaint is overruled. 



UNITED STATES TRUST CO. v. WESTERN CONTRACT CO. ECHOLS et 
al. V, CENTRAL TRUST CO. WESTEIJflST CONTRACT CO. v. ECH- 
OLS et al. BROWN et al. v. WESTERN CONTRACT CO. 

(Circuit Court of Appeals, Slxth Circuit July 6, 1897.) 

Nos. 445-448. 

On Pétition for Rehearing. The opinion on the original hearing 
is reported in 81 Fed. 454. 

Chas. S. (Jrubbs and Helm Bruce, for Echols and others. 

W. G. Harris, for Trust Cô. 

Alex. P. Humphrey, for Western Oontract Co. 

Reargued bef ore TAFT and LURTON, Circuit Judges, and SEVER- 
ENS, District Judge. 

TAFT, Circuit Judge. A pétition for rehearing and modification 
of the judgment of the court herein has been filed. The mandate has 
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gone down because the judgment of the court was entered more 
than 30 days before the flling of tke pétition. Gounsel ask to hâve 
the mandate recalled, because the printed opinion, upon which the 
pétition for reheariag is based, was not flled until 29 days after the 
judgment of the court was entered. We think that the petitioner's 
counsel would hâve been in a better position had they applied to the 
court for an extension of the time within which to flle a pétition for 
rehearing before the 30 days after the entry of the judgment had ex- 
pired. But we recognize the diflSculty counsel may liave in determin- 
ing whether a pétition for rehearing is to be flled before the printed 
opinion of the court bas been examined, and we hâve to-day changed 
the rule for flling pétitions for rehearing so as to make the period 
within which they must be flled 30 days after the deposit of the 
printed opinion in the clerk's office. As we hâve concluded that the 
judgment in the cases under considération should be modifled some- 
what, we are not disposed to enf orce the rule strictly against the peti- 
tioner, and will order the mandate recalled for the purpose of mak- 
ing such modification. 

The flrst ground of the pétition for rehearing is that the court, un- 
der its own reasoning, should hâve allowed the Western Contract 
Company to set off against the claim of the receiver of the Chesa- 
peake & Ohio Southwestern Railway Company at least the amount of 
interest which was due under its guaranty from the railway companj 
and was unpaid before the contract company took back the majority 
of stock in the Ohio Valley Railway Company. The pétition for re- 
hearing States its ground as follows: 

"The court seems to hold that the Western Contract Company would be en- 
tltled to its set-off if it were not for the fact that by taliing back the stock it 
has relieved the Chesapeake Company of its guaranty. The court seems to hold 
that the contract company gave the Chesapeake Company control of the Val- 
ley road in considération that the Chesapeake Company would guaranty the 
Valley bonds, of which the contract company was a large holder; that the re- 
ciprocal beneflts to the parties were concurrent,— control of the road on the 
one side, receipt of Interest on the other. Assumlng this to be true, the court 
has falled to observe the fact that the Chesapeake Company did not pay the 
interest which fell due on the Valley bonds January 1, 1894, although It had 
control of the road during the six months represented by the interest which 
then matured. It seems to us, therefore, that to the extent of the interest 
which was due January 1, 1894, we are entitled to hâve our offset allowed." 

Counsel for the pétition hâve misapplied the reasoning of the 
court. The court did and does hold that the real considération of 
the contract to part with a majority of stock of the Valley road by 
the Western Contract Company was the agreement on the part of the 
Chesapeake & Ohio Southwestern Company to guaranty the bonds of 
the Valley Company, and that the .other provisions of the contract 
with référence to the deposit of bonds to pay off the liabilities of 
the Valley Company were only preliminaries which were to be re- 
garded as executed before the exécution of the contract in its main 
features began. Now, the Western Contract Company might hâve 
relied siihply upon a suit to recover damages against the Chesapeake 
& Ohio Southwestern Railway Company for failure to fulfill its guar- 
anty, but the contract company did not do so. It stipulated in the 
contract that it might hâve the right to take back the majority of 
82 F.— 18 
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stock in tke Vallfiy Compajiy, whick was the main considération for 
the guaranty. The court was an^4s of opinion that, as between tlie 
parties, tliis stipulation was, in effect, for a rescission of tlie contract, 
and that, lilie any rescission, it was a remedy inconsistent witli a 
remedy by way of damages for a breach. of the contract. The court 
therefore held, and still holds, that by taking back a majority of the 
stock, the contract company parted with ail the right to hold the 
Chesapeake & Ohio Southwestern Eailway Company for a breach of 
any part of its contract of guaranty, whether that breach occurred 
before or after the voluntary rescission of the contract by the West- 
ern Contract Company. The flrst point of the pétition for rehearing 
is therefore overruled. 

The second objection to the judgment of the court stated in the 
pétition for rehearing is that it was erroneous in holding that the 
daim of the United States Trust Company in the right of the New- 
port îfews Company to share in the security of the bonds deposit- 
ed by the Western Contract Company was in fact a daim of the 
Chesapeake & Ohio Southwestern Kailway Company, of which the 
Newport News Company was nothing but an assignée, and that as 
such assignée the Newport News Company, or its assignée, the Unit- 
ed States Trust Company, was entitled to the beneflt of the security 
which the Chesapeake & Ohio Southwestern Company, as the payer 
of the car-trust obligations, would be entitled to under its contract 
with the Western Contract Company. It is objected that the Unit- 
ed States Trust Company did not make any averments in its inter- 
vening pétition justifying the inferenee that it contended that the 
Newport News Company was the assignée of the Chesapeake & Ohio 
Southwestern in respect of the daim which it was asking to hâve paid 
in its intervening pétition. The petitioner states, moreover, that 
such is not the fact, and intimâtes that, if the issue had been made by 
the United States Trust Company by a proper averment, it would 
hâve been met by a déniai, and the proof would not hâve supported 
the averment. We are ètill of opinion that the facts of the record 
justify the inferenee which we drew. It is true, however, that the 
averment iû the intervening pétition of the United States Trust Com- 
pany is not spécifie upon the point now mooted. To avoid any in- 
justice in the cause, we hâve concluded not to make our judgment 
final in the matter. The judgment of the court heretofore rendered 
will be modifled so as to remand to the lower court for the hearing of 
the issue whether the Newport News & Mississippi Valley Company 
was in fact the assignée of the Chesapeake & Ohio Southwestern 
Company in respect of the claim arising from the payment by the 
Newport News Company of car-trust obligations of the Ohio Valley 
Eailroad Conapany, with leave to the United States Trust Company 
to amend its pleading so as to make this averment spécifie, and to 
the contract company to deny the same, aud with leave to both to 
adduce évidence upon the issue thus joined. In the original judg- 
ment of this. court we taxed one-half of the costs of the appeal against 
the receiver of the Chesapeake & Oldo Southwestern Railway Com- 
pany, and one-half against the contract company and S. S. Brown. 
The counsel for the petitioner suggest that, if the court will examine 
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the record, it will flnd that at least nine-tenthâ thereof relates solely to 
the claim made by the receiver of the Chesapeake Company to the 
préférence for material and supplies furnished, which claim was de- 
feated in the court below and also in this court, and with which 
claim the Western Contract Company and Brown had nothing to do, 
and that the issue of the Western Contract Company and the others 
growing ont of the bonds could hâve been presented in a very short 
record, which would hâve been very inexpensive both to copy and 
to print. We hâve examined the record in the light of this sugges- 
tion, and are convinced that there is some ground for the objection 
made to the judgment already entered. We shall therefore alter 
that judgment, and assess only one-fourth of the costs against the 
Western Contract Company and S. S. Brown, and three-fourths there- 
of against the receiver of the Chesapeake & Ohio Southwestern Eail- 
way Company. The judgment of the court already made is modified 
in accordance with this opinion, and the cause is remanded to the 
circuit court for other proceedings not inconsistent with the original 
opinion as modified herein. 



WHITESIDE V, SUPREME CONCLAVE IMPROVED ORDEE OF HBP- 

TASOPHS. 

(Circuit Court, E. D. Tennessee, S. D. February 4, 1897.) 

Insuhancb Ordbr — Agbnct of Stibordinate Officers — Epfect op By-Law. 
An assessment life Insurance order having a suprême conclave and sub- 
ordinate conclaves provlded In its constitution and by-laws that tlie officers 
of subordinate conclaves "sliall at ail times be deemed and held to be agents 
and servants of tlie members of the conclaves of wbich they are elected 
officers, and not, in any sensé, the agents or servants of the suprême con- 
dave for any purpose whatever," and that ail acts of any such otRcers re- 
latlng to a beneflt eertiflcate shall be held and deemed to be the act of the 
person holding such eertiflcate, and shall not be binding on the suprême con- 
clave. In an action on an Insurance eertiflcate issued to a member of a sub- 
ordinate conclave, and payable, in the event of his death and good standing 
lu the order, to plaintiff, his wife, her right to recover depended on the bind- 
ing eff ect upon défendant of an extension of tlme for paying an assessment, 
granted by the collecter of assessments of the subordinate conclave. The 
collector had been in the habit of granting extensions to plaintiff's husbana 
and other members wlthout objection from any quarter. In reality he was 
the agent of the suprême conclave, and acted distinctly for it in the matter 
of colleeting and remittlng assessments. Held, that the provisions above 
quoted could not override the actual facts, and that défendant was bound 
by the extension. 

The défendant is an assessment life insurance order, chartered in 
the state of Maryland, and having a suprême conclave in that state 
and subordinate conclaves located throughout varions other states, 
one of which is in Chattanooga, Tenn. 

Plaintiff's husband was a member of the Chattanooga Conclave, and held a 
eertiflcate for $5,000, payable. In the event of his death and good standing in 
the order at the time, to his wife, the plaintifC. The husband was severely 
wounded by an accidentai gunshot, and died, by reason thereof, some 30 days 
thereafter. When a claim was made by the plaintlfC, the défendant denied ail 
liability, assigning as a reason the failure of the husband to pay an assessment 
call, and that, under the defendant's constitution and by-laws, he thereby sus- 
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pended hlmself as a bénéficiai member, and tbe certiflcate was void. A suit 
was thereupon brought, resultlng in a verdict and Judgment against the défend- 
ant for the amount of the certiflcate. Tbe défendant entered a motion for a 
new trial, predicatlng the motion upon certain parts of the court's charge to 
the jury. It appeared in évidence that under the constitution and by-laws of 
the défendant "any member faillng to pay hls assessment veithln thlrty days 
from date of notice shall stand suspended," and that the officers of a subor- 
dlnate conclave "shall at ail tlmes be deemed and held to be agents and servants 
of the members of the conclaves of which they are elected officers, and not, 
In any sensé, the agents or servants of the suprême conclave for any purpose 
vv'hatever," and that ail acts of any such officers relating to a beneflt certiflcate 
shall be held and deemed to be the act of the person holding such certiflcate, 
and shall not be binding upon the suprême conclave. It appeared f urther from 
the proof that O'Donohue, vcho was the coUector of the assessments for Chat- 
tanooga Conclave, had been In the habit of extending the time in which the 
assessments were required to be made by the by-laws, and that be had often 
granted this extension to plaintiff's husband and other members. On the day 
preceding the gunshot wound, the deceased met O'Donohue on the streel, 
and there was a conflict among the witnesses as to what occurred, but the 
proof tended to show that O'Donohue said: "You can pay me, judge, any time 
in the next few days. I am, though, sending the money ofC to-day." A few 
days after the accident, plaintiff's husband caused the past-due assessments to 
be tendered to O'Donohue, who declined to accept the money. Later a tender 
was made through the mails, and accompanjed by a letter from plaintiff's hus- 
band, caUing O'Donohue's attention to what he had sald when the meeting oc- 
curred on the Street. O'Donohue returned this money by a letter, in which 
he sald merely that under the clrcumstances he could not accept it. There were 
other faets bearing upon other issues in the case, but such are not material 
upon the court's action on the motion for new trial. The court charged the 
jury that, notwithstanding the provisions of the constitution and by-laws, 
O'Donohue was the agent of the suprême conclave in the matter of coUecting 
the assessments, and that his acts in extending time of payment were binding 
on the défendant. The court said, in substance, that it was not compétent, 
by déclaration made in advance, to deny the real fact and its effect, and re- 
quire the court to hold what is known to be contrary to the trutb. This would 
be neither good law nor good morals. When officers of the local order act 
distinctly for the gênerai order, as in coUecting and remltting assessments, 
the court and jury must not be expected to find directly against the plain trutii. 
Exemption from llabllity must be clalmed otherwlse than upon a false state- 
ment of fact. 

Thomas & Thomas, for plaintifC. 

Geo. T. Fry and S. A. Will, for défendant 

CLAEK, District Judge (after stating the facts). I hare now con- 
sidered the motion for a new trial in this case. The plaintiff's ahle 
and industrious attorneys, in the brief on this motion, hâve discussed 
the same questions which were considered on the trial, except that 
there has been a very full examination of the authorities, as the brief 
shows. There was, fortunately, but slight différence between the 
court and the defendant's attorneys as to the law applicable to the 
case. This différence related solely to the question of the power of 
O'Donohue, the flnancial collector and offlcer of the local order, to 
extend the time in which members might pay their assessment with- 
out exacting a forfeiture in case an assessment should not be paid 
on the précise date of its maturity. The argument was that the rules 
and by-laws of the order denied to Mr. O'Donohue this power. The 
court was of opinion that, applying to thèse orders the ordinary law 
of life insurance, Mr. O'Donohue might waire a provision of the kind 
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named in the constitution and by-Iaws, and particularly when Ms 
action in this regard was supported by a long habit of doing so with 
members without objection from any quarter; and the jury was in- 
structed accordingly upon this point. I flnd nothing on this motion 
which has been sufficient to change my view of this. As was stated 
on the trial, I flnd the view which I hold upon this point amply sus- 
tained by a récent opinion of the suprême court of Tennessee. The 
only other disagreement that existed, or now exists, in the case, is a 
disagreement between the défendant and the jury, and this relates 
to the facts, and relates to a point in respect of which there was a 
conflict in the testimony. This conflict was maiuly between V. S. 
Whiteside, a witness for the plaintiff, and O'Donohue, witness for the 
défendant, and related to assessment No. 156. On January 31, 1896, 
Hugh Whiteside wrote a letter to Mr. O'Donohue, in which were con- 
tained precisely the îsame statements made by V. S. Whiteside on the 
witness stand; and in his answer to that communication Mr. O'Dono- 
hue did not deny a single statement in the letter. So that in this 
respect Mr. V. S. Whiteside is strongly corroborated. In addition to 
that, the proofs made it very plain that Mr. O'Donohue was mis- 
talien about a previous assessment, naraely, No. 155, in regard to 
which he was just as positive as he was in regard to No. 156; and 
the records of the conclave, as far as any were kept, did not sustain 
Mr. O'Donohue's testimony. I think the jury were well warranted 
in believing what Mr. Whiteside said upon this stibject. Indeed, I 
do not well see how they could hâve found otherwise upon this point 
of conflict. 

There was no objection to the charge of the court as made to the 
jury, and the attention of one of the defendant's attorneys was called 
to the fact of the necessity of making such objection at the time, if 
there existed any. It was within the peculiar province of the jury 
to pass upon the facts about which there was a conflict, and I do not 
perçoive that there is anything in the case upon which I can disturb 
the verdict of the jury. Motion for a new trial is consequently over- 
ruled. 



OOX V. EOBINSON. 

(Circuit Court of Aopeals, Ninth Circuit. June 7, 1897.) 

No. 314 

1. Banks — Authokitt of Officer — Estoppel. 

When the directors of a bank permit an officer to hold himself ont to the 
public as being Invested wIth absolute power to manage and control Its afCaii-s, 
In such manner and for such length of tIme as to lead Innocent persons to 
make contracts with hlm, honestly believing that he has the authorlty ha 
claims, the bank cannot repudiate such contracts. 

2. SAME— ASSIGNMBNT OF JUDGMENT. 

A national bank, owner of a judgment for the payment of which défendant 
was bound, through its vice président assigned such judgment to défendant; 
the considération being the transfer by défendant to the vice président of 
another judgment, which the latter had obligated liimself individually to pay, 
but in the interest of the bank. The vice président had no express authority 
from the directors to make the assignment, but he was the largest stock- 
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hplder, a dlrector, and had long boen the principal acting ofiSoer, of the bank. 
and gênerai manager of Its business, exerclsing tlie power of transferring 
Its property and Indorslng Its notes, wltli the knowledge and acquieseence 
of the direetors, and he was generally reputed in the commvinlty to be its 
owner. Eeld., in an action by the recelver of the bank, that the jury were 
justifled in flnding that the vice président had authority to make the assign- 
ment, and that the bank recelved a considération therefor. 

In Error to the Circuit Court of the United States for the Southern 
Division of the District of Washington. 

The nature of this action, the gênerai character of the évidence in- 
troduced, and the principles of law involved therein, are set forth in 
the charge of the court to the jury, as follows : 

"The plaintlfC in this case, Mr. Richard T. Cox, sues, as recelver of the First 
National Bank of Arlington, Oregon, to recover from the défendant, J. L. Robin- 
son, the amount of a judgment which the bank obtained against a man named 
N. Cecil. The action Is brought against Robinson for the reason that Robinson 
became surety for the amount that the bank should recover in the action asalnst 
Cecil, in considération of discharging a writ of attachment which had been levled 
on the property of Cecil. The f act that the judgment was recovered by the bank 
against Cecil is not denled. The fact that Robinson entered into an obligation 
to pay whatever amount should be recovered in the action is not denied, The suit 
is resisted on the ground that tihe bank, which Cox represents as recelver, Is not 
the owner of the judgment; that the judgment has been transfen-ed by an as- 
signment from the bank to the défendant, Mr. Robinson, for good considération, 
liiere has been introduced in évidence a paper which is a certifled copy of a 
purported assignment and transfer ot this judgment on the record of the court 
in wMch the judgment was entered. This assignment and tmnsfer purport to 
hâve been made by the First National Bank of Arlington, Oregon, by J. B. Frick. 
vice président. The whole case turns upon the question whether or uot Mr. 
Frick had authority to transfer this judgment to Mr. Robinson. That he was vice 
président of the bank is not disputed, but it Is disputed tliat he had any authority 
to transfer this judgment. And it is also disputed that the bank received any 
considération for the transfer of the judgment. The plalntifC claims (hat it was 
lUegal on thèse two grounds: That Frick was not authorized to do that kitid of 
business, and that the bank received no considération for the transfer of the 
Judgment. On the question as to the considération for the transfer, I instiuet 
you: First, to constitute a sufflcient considération to glve validity to the contraet, 
it Is necessary that fhe bank should hâve received considération, or that Robinson 
should hâve parted with something tliat would constitute a considération. There 
must hâve been elther something moving to the bank, or something moving»f rom 
Robinson, to constitute a good considération to make the transfer légal. And it 
Is immaterial whether it was one or the other. It must be one; but, if Robinson 
parted with something of value In considération of this transfer, it has the same 
effect, in law, whether the bank received it or not, that it would if the bank re- 
ceived something. But further, on that point, the évidence shows that that wliicU 
Robinson gave as considération was the assignment of a judgment in his favor 
against Hoy & Butler. That transfer was made to Frick. Now, if Frick received 
a valid assignment of the judgment In favor of Robinson, and considération for 
that moved from the First National Bank of Arlington to Mr. Robinson.— if the 
value which Robinson received came from the bank, and not from Mr. Frick,— it 
would still be a valid considération moving from Robinson to the bank. becaiise 
there would be a resulting trust In favor of the bank. And whatever Ifrick re- 
ceived, when acting for the bank, In considération of the assets or property of 
the bank that he transferred, would not be his, although it appeared on the record 
to be in his name. He would take In trust for ûie bank, and it would be tlie 
property of the bank, In fact and in law. Now, as to the authority whicU Frick, 
as vice président of this bank, actually had to do this business: The law providing 
for création of national banks does not provide for any such ofHcer, by name, as 
'gênerai manager.' It does provide for a président and vice président. The duties 
and powers of the président and vice président are not defined in the law. In gên- 
erai, the vice président acts in place of the président,— has the power and authority 
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which belongs to the président,— in the absence of the président; but the làw bas 
not deflned the powers of either président or vice président. Tbe powers of tiie 
corporation are vested in a tioard of trustées. They possess the power to do the 
business of the bank; but in the transaction of ordinary business of the bank 
the depositors and creditors, and ail who deal wlth the bank, seldom deal directly 
vvlth the board of trustées. But the business of a bank is continuons, and Ite 
doors must be open to transact business with the public during business hours, 
and the business transactions of a bank necessarily hâve to be performed by 
agents; and whoever acts for the bank as an agent, with the knowledge and con- 
sent of (ihe Iward of trustées, is to be deemed authorized by the board of trustées 
to perform the powers which the law vests in the board of trustées. The power 
of any offlcer may be limited, or it may be extended. He may liave gênerai pow- 
ers. General powers may be conferred upon him by the by-laws, by resolution 
of the board of directors, or by the assumption of those powers with the knowl- 
edge and acquiescence of the board of trustées. Now, an ofEcer of the bank, actlng 
for it,— transacting Its business,— is presumed In the law to hâve the powers whiçh 
he assumes publîcly with the knowledge and acquiescence of the board of trus- 
tées, whether évidence of his powers is contalned in the records of the corporation, 
or in a written instrument or resolution, or whether it simply rests in the fact 
that the powers are eontinuously and publicly exercised, and not disaffirmed by 
the action of the board of trustées. The board of trustées are presumed by the 
law to see what is made apparent before the eyes of the public in the actions 
flf their agents or offlcers. They are presumed to see what the public see in the 
actions of an agent or an officiai. Now, you hâve heard the évidence in this case, 
and it is not pretended that there was a resolution or written instrument giving 
to Frick whatever powers he liad of a gênerai or spécial character. They are to 
be determined by the manner in which the business of the bank was doue. Such 
powers as he continually, during the existence of the bank, exercised publicly, 
must be presumed to hâve been exercised with the Imowledge of the board of 
trustées; and unless they hâve disaffirmed or denied, by some publie déclaration, 
his right to exercise those powers, they are deemed to hâve acquiesced and as- 
sented that he might continue to exercise those powers, and they are bound by 
his acts in behalf of the bank. This, being a civil action, is one which the rules 
of évidence require the jury to décide according to the fair prépondérance of the 
évidence. You should endeavor to harmonize the testimony of the différent wit- 
nesses as far as it can be. Where there is a conflict in the testimony that Is ir- 
reeoncilable, you must weigh the évidence on one side against that opposed, and 
décide according to a falr prépondérance of the évidence. The défendant comes 
hère asserting the validity of this transfer of the judgment. He has the affirma- 
tive, and the burden of proof is upon him to œtablish that there was a valid trans- 
fer of the judgment to him, and he must make it out by at least a fair pré- 
pondérance of the évidence. If the évidence preponderates against him, or is 
balanced evenly, so you cannot détermine on which side there Is a fair prépondér- 
ance of the évidence, you must décide against the défendant, and In that case the 
plaintifif would be entitled to a verdict for the amount sued for. If you do flnd, 
however, by a falr prépondérance of the évidence, faets which, when applied to 
the case under the rules I hâve given you, détermine that Frick was authorized 
by the board of trustées to act in a matter of this kind,— to transfer a judgment 
in behalf of the bank,— and that he did make the transfer— I say, If those faets 
are established by a fair prépondérance of the évidence, then your verdict must 
be for the défendant. An offlcer of a national bank, either vice président or other 
offlcer, or person who is acting as gênerai manager therefor, has no authorlty to 
assign or transfer any cialm for money due, in any event, unless expressly au- 
thorized to do so, without payment of the amount due on such claim." 70 Fed. 
760. 

Cox, Cotton, Teal & Minor and B. L. & J. L. Sharpstein, for plaintiff 
in error. 

Thomas H. Brents and Wellington Clark, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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HAWLEY, District Judge (af ter stating the f acts as above). About 
the timç the First National Bank of Arlington, Or., sued ont the at- 
tachmeidt against Cecil, Eobinson, the défendant in error, sued ont an 
attachment in the same county against one L. D. Hoy and one Charles 
Butler, as partners under the flrm name of Hoy & Butler, for a sum in 
excess of the amount for which the bank sued Cecil, and caused a 
garnishment to be served on the First National Bank of Arlington. 
Afterwards Hoy & Butler, as principals, and J. E. Frick, as surety, 
executed a bond or undertaking whereby they agreed to pay to défend- 
ant in error the amount of any judgment which he should recover in 
said action, and thereby procured the discharge of his attachment. 
The contention of the défendant is that, in the adjustment of thèse 
judgments, Frick, on behalf of the bank, and in its name, and as its 
vice presi(3|ent, assigned to him the bank's judgment against Cecil, and 
that he assigned to Frick his judgment against Hoy & Butler, taking 
from Frick his personal note for some |1,200, and a few dollars in 
cash to cover the différence in amount between the two judgments; 
that in executing^ the bond as surety for Hoy & Butler, and in assign- 
ing the judgment of the bank against Cecil, Frick acted for the bank 
as its managing agent. The contention of the plaintiff in error is 
that there is no eAddence tending to show any authority in Mr. Frick 
to transfer the Cecil judgment, The argument on behalf of the plain- 
tiff is to the effect that the càshier of a bank is the executive offlcer 
of the bank, through whom the entire flnancial opérations of the bank 
are conducted; that neither the cashier nor any other ofiScer could 
make any contract involving the payment of money or transfer of 
property without express authority from the directors; that there was 
no such ofiBcer as "gênerai manager" or "managing agent" of the bank 
known to the law, or mentioned in the by-laws of the corporation; 
that the évidence was wholly insufiScient to justify a jury in flnding 
that Frick had any authority to bind the bank in the transaction be- 
tween himself and Eobinson ; that his acts in attempting to do so were 
never ratified by the directors; that the bank received no considéra- 
tion for the transfer of the Cecil judgment, and that the entire trans- 
action was in the personal interest of Frick, and that this fact was 
known to Robinson at the time of the transfer of the respective judg- 
ments; that the clause in the charge of the court, that "Frick's au- 
thority to act was to be determined by the manner in which the ordi- 
nary business of the bank „was transacted," and the clause in the 
charge, "it is sufficient if ïlobinson parted with something of value," 
etc., werè erroneous; and that the court erred in not instructing the 
jury to find a verdict for the plaintiff. 

(1) Did Frick hâve authority to transfer the Cecil judgment to Eob- 
inson?' (2) Did the bank receive any benefit from the transaction? 
(3) Did the court err in submitting thèse questions to the jury? (4) 
Are the principles of law announced in the chargé of the court erro- 
neous? 

The correspondence between Frick and Eobinson (which is copied 
in full in thé dissenting opinion), considered by itself, tends verv 
strongly to sustain the contention of the plaintiff in error that the 
assignments of the respective judgments by Frick and Robinson were 
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transactions between tihem as individuals. If the case rested upon 
that testimony alone, it may be that the judgment should be reversed. 
But the entire testimony must be considered. The record shows that 
Frick, as vice président, was expressly authorized by a résolution of 
the board of directors to transact such business "as would be trans- 
acted by the président, were he in the county." The assignment of 
the Cecil judgment purports upon its face to bave been made by the 
bauk. It reads as f ollows : 

"Know ail men by thèse présents, that the First National Bank of Arllngton, 
a corporation, for a valuable considération to It pald by J. L. Robinson, the receipt 
whereof Is hereby aeknowledged, has soW, asslgned, and transferred, and does by 
thèse présents sell, asslgn, and transfer, to said J. L. Robinson, ail its right, 
title, and Interest In and to that certain judgment entered In the circuit court 
of the State of Oregon for GUliam county on April ISth, 185)3, in favor of said 
First National Bank, and against N. Cecil, for $3,833.23, and $300.00 attorney'a 
fées, and $149.46 costs, which said judgment Is docketed In the Judgment Lien 
Docket of aald county, at page 55 thereof. 

"First National Bank, Arllngton, Ore. 
"J. E. Frick, Vice Près." 

Robinson testifled that he had transacted considérable business 
with the bank through Frick, that Frick always acted as gênerai 
manager of the bank, and that Frick made the proposition to him to 
settle the judgments by transferring the same. "He assigned the 
judgment of the bank to me, and I assigned the Hoy & Butler judg- 
ment to him, and I took his note for the différence. ♦ ♦ • Prick 
represented the bank. He seemed to be manager of the bank's af- 
fairs, and represented himself in that way. He signed the judgment, 
'The First National Bank of Arllngton, by J. E. Frick, Vice Président.' 
He represented to me that he was doing business for the bank. That 
was my nnderstanding; it was ail doue for the bank ; he assi^ning me 
that judgment." Several other witnesaes testifled to the efEect that 
Frick was not only the vice président ànd acting président of the bank, 
but it8 managing director, and the active agent in ail ita business af- 
fairs and transactions; that he was the principal stockholder thereof; 
that l!he public regarded him as having unlimited power to transact 
any business in which the bank was interested; that the bank was 
known in the community as "Frick's Bank" ; that the por/er of trans- 
ferring the property of the bank had been exercised by Frick in othèr 
cases with the (knowledge of, and without objection on the part of, 
the directors of the bank; that he had indorsed the bills and notes of 
the bank in order to secure loans for the bank, and had disposed of 
other kinds of property belonging to the bank. J. A. Blakely, who 
was connected with the bank at différent times as director and vice 
président, testifled on behalf of défendant that Frick "was the gên- 
erai manager of the bank, so far as transacting its business was con- 
cerned." He gave several instances where, in transacting various 
kinds of business, Frick acted as agent and manager of the bank, and 
stated that the directors took no action that he was aware of to pre- 
vent Frick "from transacting the business which he did." Dan 
O'Connor was acquainted with the bank for four years; knew the gên- 
erai repute and understanding in the community as to the authority 
of Frick to represent the bank. He testifled that: 
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"It *às generally called 'Frlck's Baiik.' I know nothlng more as to his au- 
tltorlty flian that he was regarded, so far as I know, as thé manager of the bank, 
and the, ovner of it * • • The gênerai réputation in the community In which 
I llve was to tlie efCeet that thls bank was Frick's bank. Thls communltj* took 
In part of Oregon, and ail of KUkitat county [Wash-]" 

Several other witnesses testifled substantially to the same effect. 
Mr. Frick testifled on behalf of the plaintiff in error that he was the 
vice président, and acted as such "sometimes with the knowledge of 
the diresctors, and sometimes without" ; that in transacting the busi- 
ness of the bank he took the title to property for the bank in his own 
name, or the name of the cashier of the bank — 

"And lîie dlrectors would know nothlng about It until they happened to see It 
in examlnlng the bank. • • • The asslgnment of the judgment of Robinson 
In this case against Hoy & Butler was made to me In order to release me from 
liablllty ft» Ite payment, and from Uability assumed by me for the beneflt of the 
bank upon the undertaking already referred to. * * * I had very grave doubts 
at the time of transacting this business whether I had a légal right to do it or 
not. • • ♦ I was led in the matter of signing the bond through my relations 
wlth the bank, and signed this bond where in no event It could be of any value to 
me, except beneflts arising through the bank." 

In reply tô the question, "Were you not recognized by the directors 
of the bank, and by the public and those dealing with the bank, as 
the gênerai superintendent and manager of its business, and as hav- 
ing full authority to transact any kind of business for it?" he said, "I 
was recognized by the public as being the main ofladal of the bank in 
transacting ail business, and at the same time only had the authority 
of a vice président." The books of the bank show that Frick was 
elected director and vice président of the bank for flve successive 
years, from 1890 to 1894, inclusive, "and that his acts, as such vice 
président, in the way of indorsing and transferring the notes and 
other securities belonging to said bank^^ were at the différent times 
ratified and conflrmed by said board of directors." The cashier of 
the bank testifled that the vice président and himself assisted each 
other in the management of the bank; that — 

"During the opération of the bank It became necessary for the bank to borrow 
or raise money, and for the bank to transfer or pledge security for that purpose. 
• • * Sometimes the board of directors authorlzed us to do this, and iu other 
cases they did not. • • * i recoUect of several Instances of such loans being 
made and such securities being pledged without the ratification being shown in the 
minutes. * * » Frick made transactions in the gênerai management of the 
business of the bank without consulting me." 

Did the court err in refusing to instruct the jury to flnd a verdict 
for the plaintiff? The national courts hâve uniformly held that a 
case should not be withdrawn from the considération of the jury 
unless the conclusion follows, as matter of law, that no recovery can 
be had upon any view which can be properly taken of the facts the 
évidence tends to establish. Beatty v. Association, 21 G. G. A. 227, 
75 Fed. 65, 68, and authorities there cited. In Railway Go. v. 
Lowery, 20 G. G. A. 596, 74 Fed. 463, there is an elaborate review of 
the English as well as of the American cases, resulting in the con- 
clusion that to justify the court in withdrawing the case from the 
jury the évidence must be so insuflflcient in fact as to be insufficient 
in law, amounting to an absence of any material and substantial 
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évidence wliich if credited by the jury would in law justify a verdict 
in favor of the other party; that it is the duty of the trial court, when 
a motion is made to direct a verdict, to take that view of the évidence 
most favorable to the party against whom it is desired that a verdict 
should be directed, and from that évidence, and the inferences rea- 
sonably and justiflably to be drawn therefrom, détermine whether or 
not, under the law, a verdict might be f ound for that party. In the 
light of ail the évidence, we are of opinion that it was within the ex- 
clusive province of the jury to détermine whether or not Frick had 
the authority to transfer the Cecil judgment, and to represent the 
bank in the transaction with Bobinson, and whether or not the 
business was transacted on his part for the bank or for himself. 
Merchants' Bank v. State Bank, 10 Wall. 604, 644, 649; Trust Co. v. 
Howell (ilinn.) 61 N. W. 141; Kraniger v. Building Soc, Id. 904; 
Mining Ass'n v. Meredith, 49 Md. 389, 401; Eeed v. Eailroad Co., 120 
Mass. 43, 46 ; Prescott v. Flinn, 9 Bing. 22 ; Collins v. Cooper, 65 Tex. 
460; Cooper v. Schwartz, 40 Wis. 54; 2 Mor. Prîv. Corp. § 633; 4 
Thomp. Corp. § 4644. The jury had the right to fairly infer from 
ail the évidence that Prick had the authority, with the knowledge 
and consent of the directors of the bank, in relation to the powers 
usually exercised by the vice président, and the custom and usage 
of the bank in its gênerai business dealings with its customers in 
the community, to make the contract with Robinson for the bank. 
It is unnecessary to attempt any gênerai définition of the àuties of 
the respective officers of banking cornorations. The usage is not 
unitorm in différent cities, and sometimes not the same in différent 
institutions in the same city. Country banks, and banks in small 
towns and cities, hâve différent rules from those in large cities. Of 
course, there are certain gênerai rules as to the duties of the cash- 
ier, teller, président, or directors. Courts hâve oftentimes recog- 
nized the fact, and hâve frequently decided that thèse ofQcers hâve 
or hâve not either exclusive or concurrent powers to do certain acts 
of the nature designated in the particular case. Customs hâve 
sprung up from the necessity and the convenience of business in cer- 
tain localities, and hâve prevailed in duration and extent until they 
hâve acquired in such localities the force of law. In the présent 
case it is the exceptional class with which we hâve to deal. It is 
now well settled by the weight of reason and authority that when- 
ever, in the usual course of the business of the corporation, the prési- 
dent or other ofiScer has been allowed to manage and control its af- 
fairs, his authority to represent and bind the corporation may be 
implied from the manner in which he has been permitted by the 
trustées or directors of the corporation to transact its business. The 
acting head of the corporation, whether it is the président, vice prési- 
dent, cashier, or gênerai manager, through whom and by whom the 
gênerai and ùsual aflairs of the corporation are transacted which 
custom or necessity has imposed upon the ofBcer, — such acts being 
incident to the exécution of the trust reposed in him, — may be per- 
formed by him without express authority; and in such cases it is im- 
material whether such authority exists by virtue of his ofBce, or is 
imposed by the course of business as conducted by the corporation. 
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Mining Co. v. Anglo-Californian Bank, 104 U. S. 192, 194; Sparks v. 
Transfer Co., 104 Mo. 531, 539, 15 S. W. 417; Washington Sav. Bank 
T. Butchera' & Drovers' Bank, 107 Mo. 134, 144, 17 S. W. 644; Lee v. 
Mining Co., 56 How. Prac. 373; Bank of Batavia t. New York, L. E. 
& W. R. Co., 106 N. Y. 195, 199, 12 N. E. 433; Oalvert v. Stage Ce, 
25 Or. 412, 414, 36 Pac. 24; Ceeder v. Lumber Co., 86 Micli. 541, 49 
N. W. 575; Davenport v. Stone (Mich.) 62 N. W. 722; Libby v. Bank, 
99 111. 622, 630; Kraniger y. Building Ass'n (Minn.) 61 N. W. 904; 
Dougherty t. Hunter, 54 Pa. St. 381; Hamm v. Drew, 83 Tëx. 77, 81, 
18 S. W. 434; Carrigan v. Improvement Co., 6 Wash. 590, 34 Pac. 
148; Bank v. Wintler (Wash.) 45 Pac. 38; 1 Mor. Priy. Corp. § 509; 
4 Thomp. Corp. § 4883. 

In Merchants' Bank v. State Bank, 10 Wall. 604, 644, which was a 
case involving the power and authority of the cashier of a state bank 
to buy and sell exchange, coin, and bullion, and to certify checks as 
being "good," and thereby to bind the bank for the payment thereof, 
the trial court instructed the jury to flnd a verdict for défendant. 
The questions argued by counsel were in several respects similar to 
the argument of counsel in this case. Eeferring to the subject of 
the authority of the cashier to make the purchase of the coin and 
bullion, the court said: 

"(2) It should hâve been left to the jury to détermine whetlier, from the évi- 
dence as to tlie powers exercised by the cashier with the knowledge and acquies- 
eence of the directors, and the usage of other banks in the same city, it might not 
be f airly inferred that Smith had authority to bind the défendant by the contraet 
vi'hich he made with the Merchants' Bank. (3) Where a party deals with a cor- 
poration in good faith, the transaction is not ultra vires, and he is unaTifare of 
any defect of authority or other irregularity on the part of those actiug for the 
corporation, ànfl there is nothlng to excite suspicion of such defect or irregularity, 
the corporation Is bound by the contraet, although such defect or irregularity in 
fact exists. If the contraet can be valid under any cireumstances, an innocent 
partj' in such a case has a right to présume their existence, and the corporation 
is estopped to deny them. The jur.y should hâve been instructed to apply this 
rule to the évidence before them. The principle has become axlomatic in the 
law of corporations, and by no tribunal bas it been applied with more firmness and 
vlgor than by this court. Corporations are liable for every wrong of which they are 
guilty, and In such cases the doctrine of ultra vires has no application. Corpora- 
tions are liable for the acts of their servants while engagea in the business of their 
employment in the same manner and to the same extent that individuals are liable 
under like cireumstances. Bstoppel In pais présupposes an error or a fault, and im- 
plies an act in itself invalid. The raie proceeds upon the considération that the au- 
thor of the misfortune shall not himself escape the conséquences, and cast the bur- 
den upon another. Smith was the cashier of the State Bank. As such he approach- 
ed the Merchants' Bank. The bank did not approach him. Upon the faith of hia 
acts and déclarations it parted with its property. The misfortune occurred through 
him, and, as the case appears in the record, upon the plainest principles of jus- 
tice the loss should fall upon the défendant. The ethics and the law of the case 
allke require this resuit. Those who created the trust, appointed the trustée, and 
elothed him with the powers that enabled him to mislead, if there were any mis- 
leadlng, ought to suffer, ratiier than the other party." 

As to the cashier's powers to certify the checks the court said: 

"The questions whether the requisite authority was not inferable, and whether 
the principle of estoppel in pals did not apply, should in this connection also hâve 
been left to the jury." 

In Martin v. Webb, 110 U. S. 7, 14,i3'Sup. Ct. 428, 433, the court, in 
considering the power and authority of a cashier to bind the bank in 
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tlie transaction of business which is ordinarily solely within the 
power of the board of directors, said: 

"It Is quite true, as contended by counsel for appellants, that a cashier of a 
bank has no power, by vlrtue of hls office, to blnd tbe corporation, except In the 
discharge of hls ordinary duties, and ttiat the ordinary business of a bank does 
net comprdiend a contract made by a cashier— witliout délégation of power by 
the board of directors— Involving the payment of money not loaned by the bank 
In tlie eustomary way. Bank v. Dunn, 6 Pet. 51; U. S. v. City Bank of Ooluns- 
bus, 21 How. 356; Merchants' Bank v. State Bank, 10 Wall. 604. Ordinarily he 
has no power to discharge a debtor without payment, nor to surrender the assets 
or securltles of the bank. And, strictly speaking, he may not, in the absence of 
authority conferred by the directors, eancel its deeds of trust given as security 
for money loaned, — certainly not unless the debt secured Is pald. As the execu- 
tive ofBcer of the bank, he transaets its business under the orders and supervision 
of thé board of directors. He is their arm in the management of its financial 
opérations. While thèse propositions are recognized in the adjudged cases as 
Sound, it is clear that a banking corporation may be represented by its cashier,— 
at least, where its charter does not otherwise provide,— in transactions outside of 
hls ordinary duties, without hls authority to do so belng in writing, or appearing 
upon the record of the proceedlngs of the directors. Hls authority may be by 
paroi, and coUected from circumstances. It may be inferred from the gênerai 
manner in which, for a period sufflclently long to establlsh a settled course of 
business, he has been allowed, without interférence, to conduct the affairs of the 
bank. It may be implled from the conduct or acqulescence of the coiporation, 
as represented by the board of directors. When, during a séries of years, or in 
numerous business transactions, he has been permltted, without objection, and In 
his officiai capacity, to pursue a particular course of conduct, it may be pre- 
sumed, as between the bank and those who in good faith deal with it upon the 
basis of hls authority to represent the corporation, that he has acted in conformity 
with instructions received from those who hâve the right to control its opérations." 

Tliere was some material and substantial testimony to justify the 
jury in drawing the inference that Frick's undertaking to pay the 
judgment of Robinson against Hoy & Butler was executed by him 
on behalf of the bank, and that he took the assignment of that judg- 
ment as its trustée, believing the transaction would be bénéficiai to 
the bank, The bank had in its possession a draft of Hoy & Butler 
in the sum of |8,000 for collection. This was attached by Robinson. 
Frick supposed at the time that the bank would be liable to the es- 
tent of any judgment which Robinson might recover. If he in good 
faith was acting for the bank in giving the undertaking, it would 
hâve been morally, if not legally, bound to indemnify him for any 
loss he might hâve sustained. The assignments of the judgments 
were a beneflt to the bank. It placed the bank in a position to ob- 
tain a beneflt by the collection of the Hoy & Butler draft, and a re- 
lease of its liability on the undertaking. There is no évidence in 
the case tending in' the slightest degree to show any fraud or collu- 
sion between Frick and Robinson. The testimony shows that Rob- 
inson acted throughout the entire transaction in perfect good faith, 
believing, and, as found by the jury, having the right to believe, that 
Frick had the authority to act for the bank. Under thèse circum- 
stances he parted with property of value. The protection to the 
corporation in the management of its affairs rests upon its own 
course of conduct. If it conducts its business in the manner pre- 
scribed by its by-laws, through its board of directors, it will always 
be protected by the courts from any usurpation of power by any of its 
ofiicers. West St. Louis Sav. Bank v. Shawnee Co. Bank. 95 U. S. 
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557; Wardell r. Eailroad Co., 103 U. S. 651, 657; 4 Thomp. Corp. § 
4890. But, when the directors of a bank permit an offlcer to àold 
himself out to the public as being invested with absolute power to 
manage and control its affaira in such a manner and for such a 
length of time as to lead innocent persons to make contracts with. its 
oiHcers in the honest belief that such ofQcer is authorized to make 
Buch contraots, the bank cannot repudiate the contract by invoking 
any by-law of the corporation which the directors themselves bave 
negligently allowed to fall into disuse. In addition to the authori- 
ties heretofore cited, see Orowley v. Mining Co., 55 Cal. 273; McKier- 
nan v. Lenzen, 56 Cal. 61; Ditch Co. v. Zellerbach, 37 Cal. 543; Kail- 
way Oo. V. Simons (Tex. Civ. App.) 25 S. W. 996; Fifth Ward Sav. 
Bank v. First Nat. Bank, 48 N, J. Law, 513, 7 Atl. 318; Hirschmann 
V. Railroad Co., 97 Mich. 384, 396, 56 N. W. 842; Greig v. Riordan, 99 
Cal. 316, 322, 33 Pac. 913; The Vigilancia, 19 C. 0. A. 528, 73 Fed. 
452, 456; Milling Co. v. Kaiser (Colo. App.) 35 Pac. 677, 679. 

We are of opinion that the court did not err in announcing the 
principles of law applicable to this case. Admitting it to be true 
that there was considérable testimony which would hâve justifled 
the jury to flnd a différent verdict, yet it cannot be said that the 
flnding of the jury is whoUy unsupported by the évidence. The judg- 
ment of the circuit court is affirmed, with costs. 

ROSS, Circuit Judge. I dissent. This action was brought by the 
plaintiff in error, as receiver of the First National Bank of Arling- 
ton. Or,, to recover from the défendant in error the amount of a 
money judgment which that bank obtained in one of the state courts 
of Oregon on the 9th day of April, 1893, against a man named Cecil, 
in which action a writ of attachment was duly issued, and levied 
upon the property of Cecil, to release which the défendant in error 
executed a bond by which he undertook and agreed to pay to the 
bank the amount of any judgment which might be rendered in its 
favor against Cecil. There is no controversy respecting the amount 
of that judgment, or respecting the fact that the défendant in error 
obligated himself to pay the amount of it. But the contention of 
the défendant in error, and the ground upon which he resists the 
présent action, is that prier to the commencement of this suit that 
judgment was assigned by the First National Bank of Arlington to 
the défendant in error for a suflflcient considération, and that at the 
time of the bringing of the présent action the plaintiff in error was 
not, therefore, the owner thereof. That assignment was executed 
in the name of the bank by one J. E. Frick, who was at the time, and 
for years before had been, and for some time thereafter, and up to 
the closing of the bank, continued to be, its vice président and acting 
président. The circumstances under which the assignment was 
made were thèse: Prior to the bringing of the action of the bank 
against Cecil, to wit, JSfovember 13, 1888, the défendant in error had 
commenced an action in the ^me court of Oregon against one L. D. 
Hoy and one Charles Butler, as partners under the flrm name of Hoy 
& Butler, foi" a sum in excess of the amount for which the bank sued 
Cecil, and in which action the défendant in error caused a garnish- 
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ment to be served on the First National Bank of Arlîngton, to release 
which Hoy & Butler, as principale, and Frick, as stirety, executed 
a bond whereby tbey undertook and agreed to pay to the défendant 
in error the amoant of any judgment which he shotild recover in that 
action, and thereby procured the discharge of his attachment. At 
the time of the service of the garnishment there was in the hands of 
the First National Bank of Arlington for collection a draft for |8,000 
drawn by Hoy & Butler on Campbell & Co., of Chicago. After the 
rendition of the judgment in favor of the bank against Cecil, and on 
June 11, 1893, the défendant in error recovered judgment in his 
action against Hoy & Butler for an amount in excees of the amount 
of the judgment recovered by the bank against Cecil. In this condi- 
tion of affairs, Frick, who during ail of the times mentioned continued 
vice président and acting président of the bank, and, as the testimony 
went to show, its real head, oronosed, according to the testimony of 
the défendant in error himself, to make this sort of an exchange: 

"The bank got a Judgment," said tlie wltness, "and I gave It a bond, and Frick 
was a surety on this other bond In the case of Roblnson against Hoy & Butler; 
and, aftra* the two judgments were obtalned, Frick proposed to me, In May, 189S— 
Frick made a proposition to me to settle the judgment that way. He assigned 
the judgment of the bank to me, and I assigned the Hoy & Butler judgment to 
him, and I took his note for the différence. He wrote me letters to hâve mine 
ready; that he would get it fixed up aild send pretty soon. Finally he dld seud 
them to me to slgn and return. His was signed, and I slgned mine and returned 
to him. The judgment I got against Hoy & Butler was the larger judgment. 
There was somethlng llke $1,200 différence, and Frick gave me liis note for 
the différence. Frick represented the bank. He seemed to be manager of 
the bank's affairs, and represented himself in that way. He slgned the judg- 
ment, 'The First National Bank of Arlington, by J. E. Frick, Vice Prési- 
dent' He represented to me that be was doing business for the bank. That 
was my understanding. It was ail done for the bank, he assigning me that 
judgment I cannot remember the date, but I hâve it hère ta black and white. 
It was on February 16, 1894, when the judgment and papers reacîhed me. The 
agreement was made a good while before. February 16, 1804, was when I re- 
celved it. I sent the judgment which he assigned to me to the elerk's ofiSce at 
Condon. It is on flle there now." 

Notwithstanding the défendant in error testified that in the trans- 
action Frick represented the bank, and that he represented to Mm 
(the witness) that he was doing business for the bank, and that that 
was the witnesses' understanding, the written correspondence be- 
tween Frick and the witness altogether fails to bear out that interpré- 
tation of the transaction. The record shows that on February 16, 
1894, Frick wrote to the défendant in error this letter: 

"The First National Bank of ArUngton. 

"Arlington, Oregon, 2/16, 1894. 
"J. L. Roblnson, Walla Walla— Dear Sir: Herewith please ûnd judgment 
against Cecil, assigned, and my note dated at time judgment was taken, beariug 
Interest, 10%, for différence between the two judgments. I made the note payable 
Aug. 15th, to allow plenty of time, and hope it will meet with your approval. 
I expect to pay before that time, and stop interest. I made sale of mine at 
Baker City. My payments are to corne in monthly, about $3,000 a month, com- 
mencing April first. Mays, Wilson & Huntington say 'that the assignmeuts, 
when executed, should be attached to judgment-roll docket at the place where rhe 
judgment is entered.' Slgn and return my assignment. 

"Yours, J. B. Frick." 
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On February 23, 1894, Prick wrote to the défendant in error, in- 
closing him a draft for $12.40, as the «amaunt you [Robinson] claim 
as différence between the amount of my judgment and note and your 
judgment» Pebruair 26, 1894, the défendant in error wrote to Frick, 
in which letter the défendant in error claimed that after deducting 
from the amount of his judgment against Hpy & Butler the amount 
of the Cecil judgment, and the amount of Frick's note to the défend- 
ant in error, and the amount of |12.40 transmitted in Frick's letter of 
February 23, 1894, there was still a balance due him (Robinson) of 
$8.04; and the writer added: 

"I hâve waited a long tliue on thls matter, and hâve not crowded you In any 
way; and I thlnk that, if you wiU figure thls matter up, you wUl see I am riglit. 
If I am not, I am ready to make It rlght. 

"ïours, truly, J. L. Robinson." 

March 6, 1894, Frick wrote to the défendant in error this letter: 

"The First National Bank of Arllngton. 

"Arlington, Oregon, Mch. 6, 1894. 
"J. L. Robinson, Bsa., Walla Walla— Dear Sir: Herewlth please find 8.04, 
amount due you as différence our judgments and note. Please assign and retum 
my judgment. You had better send yours also to Lucas to be flled. 

"Youre, J. B. Frick." 

In answer to which the défendant in error replied as follows: 

"Walla WaHa, Wash., March 19, 1894. 
"Mr. J. E. Frick, Arlington, Oregon— Dear Sir: Your letter on receipt of de- 
poslt just reeelved. It bas been In the office hère, but you dld not hâve It directed 
right, and by chance I got it to-day. WIU send you your judgment ail signed. 
"Yours, truly, J. L. Robinson." 

It is plain, I think, from this correspondence between the parties, 
that the assignment from the défendant in error to Frick of the judg- 
ment against Hoy & Butler, thereby releasing Frick of his obligation 
to pay it, was an assignment to Frick as an individual, and was not 
intended by either of the parties for the beneât of the bank. If so, 
why was it not made to the bank? There was no difficulty in the way. 
The assignment could hâve been made to the bank just as easily as 
to^Frick, if it had been intended for the bank, and certainly that 
would hâve been the natural and ordinary course in such event. But 
what removes any doubt that might otherwise attach to the transac- 
tion is the written correspondence between the parties. Not only 
was the différence between the amount of the two judgments covered 
by the personal note of Frick and two small sums of money paid by 
him, but in his letter of February 16, 1894, inclosing his personal 
note for that différence in part, he explained to the défendant in 
error why he made the note payable August 15th, and from what 
source he expected to pay it. That source was not the bank, but 
Frick's mine. "I made the note," said Frick in his letter to the de- 
fendant in error, "payable August 15th, to allow plenty of time, and 
hope it will meet with your approval. I expect to pay it before that 
time, and stop interest. I made sale of mine at Baker Oity. My pay- 
ments are to corne in monthly, about |3,000 a month, commencing 
April flrst." This and the other correspondence above quoted be- 
tween Frick and the défendant in error cannot be reconciled with the 
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daim that the assignment from the défendant in error of his judgment 
against Hoy & Butler was to Frick for tlie benefit of the bank; but, 
on the contrary, it unmistakably shows, in my opinion, that the as- 
signment by the défendant in error to Frick of the EÉoy & Butler 
judgment was to him as an individual, and was so intended by both 
parties thereto. Such an assignment to Frick did not constitute any 
considération for an assignment by Frick, for the bank and in its 
name, of its judgment against the défendant in error. The court 
below therefore erred in instructing the jury as it did that: 

"To constitute a sufficient considération to give validlty to the coatract, it ia 
necessary tliat tlie banlî ahould tiave recéived considération, or ttiat Robtnson 
slioHld hiave parted wltli sometliing that would constitute a considération. Xhere 
must hâve been either sometliing moving to the bank, or somethlng moving from 
Robinson, to constitute a good considération to màke the transfer légal, and it 
is immaterial whether It is one or the other. It must be one; but, if Robinson 
parted wlth somethlng of value In considération of this transfer, it has the same 
effeet In law, whether the bank recéived it or not, that it would If the bank re- 
céived somethlng." 

It is not pretended that Frick was expressly authorized to make the 
assignment to the défendant in error of the bank's judgment against 
Oecil. Such authority was attempted to be shown by showing that 
he had the management of the aflfairs of the bank, and that he was 
permitted by the directors to appear to the public as the head of the 
institution; and, moreover, that the board of directors, by its silence 
and failure to repudiate the assignment, in effeet ratified it. The 
answer to ail of this is that the défendant in error was not an inno- 
cent party relying upon ostensible authority in Frick, and in good 
faith accepting through his hands the bank's judgment, for value 
given the assignor; but, as has been seen, the very proposition made 
to the défendant in error by Frick for the exchange of the judgments, 
and afterwards embodied in the correspondence between the parties, 
carried notice to the défendant in error not only of the possible want 
of power in Frick to make the assignment of the bank's judgment, 
but direct and positive notice of such want of power; for he knew 
that the assignment he made to Frick of his judgment against Hoy 
& Butler was to Frick for his own individual benefit, and the law 
thereupon charged him with notice that such an assignment consti- 
tuted no considération for an assignment by Frick of a judgment 
belonging to the bank, of which he was the vice président and acting 
président. See, in this connection, West St. Louis Sav. Bank v. 
Shawnee Co. Bank, 95 U. S. 557; U. S. v. City Bank of Columbus, 21 
How. 356; Bank v. Dunn, 6 Pet. 61; Flannagan v. Bank, 56 Fed. 959. 
For the reasons stated, I think the judgment should be reversed, and 
the cause remanded to the court below for a new trial. 
82 F.— 19 
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UNITED STATES v. BRYAN et al. 

(Circuit Court, N. D. Califomia; August 23, 1897.) 

No. 11,791. 

POBTMASTER — LlABILITY FOR MoNKT EmBKZZLBD BT CLBRK — ClVIL SBRVICB 

Laws. . 

It is no défense to an action on the officiai bond of a postmaster, to re- 
cover public funds unaccounted for, that such funds were embezzled by a 
clerk appointed under the civil service laws. 

Suit for the breach of certain conditions of a postmaster's bond, 
in failing to account for and pay over to the post-office department the 
smn of 19,399.88. Answer that the money was embezzled by a clerk 
who held his office under civil service laws. Demurrer to answer. 

H. S. Foote, U. S. Atty., and Samuel Knight, Asst. U. S. Atty. 
John T. Càrey and Page, McCutchen & Eells, for défendants. 

MOKEOW, Circuit Judge. This case cornes up on a demurrer to 
the answer flled by the défendants to the complaint. The suit is 
brought by the United States against William J. Bryan, as principal, 
and Jesse D. Carr, William Matthews, William W. Stow, and Henry 
Miller, as sureties, for the alleged breach by said défendants of the 
conditions of a certain writing obligatory or bond, signed and exe- 
cuted by them on July 14, 1886, a copy of which is annexed to and 
made a part of the complaint. It is alleged that William J. Bryan 
was the postmaster of San Francisco, in the state and Northern dis- 
trict of Califomia, from and including the 21st of June, 1886, to and 
including the 30th of June, 1890; that, as such postmaster, he gave, 
as principal, with the remaining défendants as sureties, his qfiicial 
bond in the sum of |300,000, for the faithful discharge of ail the du- 
ties and trusts imposed upon him either by law or the rules or régula- 
tions of the post-office department, and faithfully once in three 
months, and oftener if thereto required, render accounts of his re- 
ceipts and expenditures as postmaster to the post-offlce department, 
in the manner and form prescribed by the postmaster gênerai, and 
should pay the balance of ail moneys that should come to his hands 
from money orders issued by him, and should safely keep ail the 
public money coUected by him, or otherwise at any time placed in his 
possession and custody, till the same is ordered by the postmaster 
gênerai to be transferred or paid out, and should faithfully account 
with the United States, in the manner directed by the said postmaster 
gênerai, for ail money orders which he as postmaster or as agent and 
depositary, as aforesaid, should receive for the use and benefit of the 
said post-office department. It is further alleged that said William 
J. Bryan did not well and faithfully exécute and discharge the duties 
and trusts imposed on him as such postmaster, either by law or the 
rules and régulations of the post-of&ce department, and did not once 
in three months, or oftener when required, faithfully or otherwise 
render an account of his receipts and expenditures as such postmas- 
ter to the post-offlce department in the manner and form prescribed 
by the postmaster gênerai in his several instructions to postmasters, 
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and did not pay the balance of ail moneys that came into his hands 
in the manner prescribed by the postmaster gênerai of the United 
States for the time being, or otherwise. The particular breach of the 
conditions of the bond alleged is that said William J. Bryan, while 
he was postmaster, as aforesaid, did from time to time, in his officiai 
capacity as such postmaster, collect and receive divers sums of money 
on his money-order account, for which he neglected to render his ac- 
count to the post-office department in the manner and form or other- 
wise as prescribed by law, which sums of money so received on his 
money-order account, and not accounted for, as aforesaid, on the 
30tJut day of June, 1890, amounted to the sum of $9,399.88, no part 
of which sum has been paid. The answer flled to this complaint by 
the défendants admits the exécution and delivery of the bond for a 
breach of which the United States is suing; admits that William J. 
Bryan was postmaster, as alleged; dénies that he did not well or 
faithfully exercise or discharge the duties or trusts imposed upon 
him as such postmaster in the particulars alleged in the complaint; 
admits, however, that on the 3d day of June, 1890, there was due 
the United States, upon the money-order account, at the post office 
of San Francisco, the sum of $9,399.88, and that at said date, or at 
any time since, said sum, or any part thereof, has not been paid by 
said William J. Bryan. It is then averred, by way of défense to the 
action, that the said sum of $9,399.88 was collected, embezzled, and 
converted to his own use by James S. Kennedy, a clerk in the post 
office at San Francisco, who had taken and held said office under the 
civil service laws of the United States, and the rules and régulations 
adopted pursuant to said law goveming the appointment, promotion, 
and tenure of said office; that said Kennedy was subsequently in- 
dicted by a United States grand jury, in the district court of the 
United States for the Northern district of Califomia, for said offense, 
and was thereafter convicted of said crime. It is further averred 
that the défendant, William J. Bryan, as postmaster, aforesaid, used 
ail the diligence and supervisory care over said clerk that a prudent, 
painstaking chief officer could over a subordinate officer, to protect 
the United States, and to secure the faithful discharge oJE his duties 
as such clerk, and had no knowledge or intimation of the misappro- 
priation of said money-order funds by said Kennedy until after said 
crime had been consummated; nor did said Bryan at any time re- 
ceive, nor has he yet received, said money-order funds, or any part 
thereof, so misappropriated, stolen, and embezzled by said Kennedy. 
Counsel for the United States hâve demurred to this answer, and our 
attention is directed to that part of the answer which sets up, by 
way of défense, that the money which the défendant Bryan failed to 
account for was received and embezzled by a clerk who had been 
appointed and held his office under the civil service laws of the United 
States. In other words, the question to be determined is whether 
this is good matter of défense to the action brought by the United 
States for the alleged breach of défendant Bryan's officiai bond. 

The liability of a public officer upon his officiai bond is governed, 
to a large estent, by the terms of the bond itself, and the duties im- 
posed upon him by law. The terms of the bond sued on in this case 
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are absolute. No exceptions are provided for. The condition of 
the obligation was that he should faithfuUy discharge ail the duties 
and trusts imposed on him, either by law or the rules and régulations 
of the post-office department, etc. The law, rules, and régulations 
required him to account for ail the moneys received by him as post- 
master. It is admitted by the answer that he did not account for the 
sum sued for, viz. |9,399.88, and the défense made is as above stated. 
Nowhere, either in the law or in the rules and régulations of the post- 
office department, is there any provision releasing a postmaster from 
his liability to the government where money-order funds, of which he 
had the possession, hâve been embezzled by a clerk who held his 
office as such under the civil service laws of the United States. The 
court certainly cannot import such an exception into the conditions 
of the bond. 

The leading case on the gênerai subject of the liability of deposita- 
ries of public moneys on their officiai bonds is U. S. v. Prescott, 3 
How. 578. In that case, a receiver of public moneys had given a 
bond conditioned, among other things, that he would "well, truly, and 
faithfully keep safely ail the public moneys collected by him," etc. 
Suit was brought by the United States against him and the sureties 
upon his officiai bond for a breach thereof, in failing to pay certain 
public moneys, which he had received, as directed by the secretary of 
the treasury. As a défense to the suit, it was attempted to justify 
this default by setting up that the monèy had been stolen from him 
wHhout his fault. There was a division of opinion among the judges 
of the circuit court where the suit was instituted, and the case was 
certified up to the suprême court on this question, viz. : 

"Does the felonious stealing, taking, and carrying away tlie public moneys In 
the custody of a receiver of public moneys, wlthout any fault or négligence on 
his part, discharge him and his sureties, and Is that a good and valid défense 
to an action on his officiai bond 7" 

The suprême court held that it was not a good défense, and Mr. 
Justice McLean, in delivering the opinion of the court, states very 
clearly and forcibly the reasons therefor. The learned justice said: 

"This is not a case of bailment, and, consequently, the law of bailment does 
not apply to It. The liability of the défendant arises out of his officiai bond 
and principles which are founded upon public pollcy. * • * The obligation 
to Iceep safely the money is absolute, wlthout any condition, expressed or im- 
plled, and nothing but the payment of it, when required, can diseharge the bond. 
• * • Public policy requires that every depositary of the public money should 
be held to a strict accountability. Not only that he should exercise the hlghest 
degree of vigilance, but that 'he should keep safely' the moneys which corne 
to his hands. Any relaxation of this condition would open the door to frauds, 
which might be practlced with Impunity. A depositary would hâve nothing 
more to do than to lay his plans and arrange his proofs, so as to estabUsh his 
loss, Wlthout lâches on his part. Let such a principle be applied to our post- 
masters, coUectors of the customs, reeelvers of pubUc moneys, and others who 
reçoive more or less of the public funds, and what losses might not be anticl- 
pated by the public! No such principle has been recognized or admitted as 
a légal défense. And it is believed the instances are few, if, Indeed, any can 
be found, where any relief has been given in such cases by the interposition of 
congress. As every depositary receives the office with a full knovs'ledge of its 
responslbilities, he cannot, in case of loss, complaln of hardship. He must stand 
by his bond, and meet the hazards which he voluntarUy incurs." 
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The GOctrine laid down in this case bas been followed in the courts 
of the United States and in the state courts in a large number of cases, 
among which mav be cited the following: U. S. v. Morgan, 11 How. 
IM; U. S. V. Dashiel, 4 Wall. 182; U. S. r. Keehler, 9 Wall, 83; Bev- 
ans y. U. S., 13 Wall. 56; Boyden v. U. S., 13 Wall. 17; U. S. v. 
Thomas, 15 Wall. 338; District Tp. v. Morton, 37 lowa, 555; District 
Tp. V. Smith, 39 lowa, 9; State v. Moore, 74 Mo. 413; Jefferson Co. v. 
Lineberger, 3 Mont. 231; Lowry v. Polk Co., 51 lowa, 50, 49 N. W. 
1049; State V. Powell, 67 Mo. 395; Ward v. School Dist., 10 Neb. 293, 
4 N. W, 1001; State v. Harper, 6 Ohio St. 610; State v. ISTevin, 19 Ner. 
162, 7 Pac. 650; State v. Houston, 78 Ala. 576. See, also, Mechem, 
Pub. Off. s§ 297-301, 912, where the gênerai doctrine is well stated, 
and ail the authorities collated. It is true that in U. S. v. Thomas, 
supra, Mr. Justice Bradley, in delivering the opinion of the court, 
questioned the correetness of some of the extrême views stated in 
some of the authorities referred to in U. S. v. Prescott. It was held 
that the act of a public enemy would be a good défense against a 
public offlcer and his sureties upon his officiai bond. In U. S. v. 
Humason, 6 Sawy. 199, Fed. Cas. No. 15,421, the court permitted the 
défense that the officer who had possession of the money was on a 
steamship which was lost at sea, the offlcer drowned, and the sum of 
money, while being transported by said offlcer, without any fault or 
négligence of his, lost in the Pacific Océan. The only exceptions, 
therefore, sanctioned by the authorities, are the act of God or of a 
public enemy. As the présent case does not corne within either of 
the exceptions thus recognized, it is difficult to see how the défend- 
ants, though harsh it may seem to be, can escape the exacting measure 
of liability which the government, based upon principles of sound 
public policy, requires of those public offlcials who handle the public 
moneys. The rules and régulations of the post-office department 
and various acts of congress indicate to what strict measure of ac- 
countability postmasters are held. 

Section 4029, Eev. St., providing for the issuing of money orders, 
déclares that: 

"The postmaster and bis sureties shall, In every case, be held accountable 
upon his officiai bond for ail moneys recelved by him or Ms designated assist- 
ants or clerlis In charge of stations, f rom the issue of money-orders, and for ail 
moneys which may corne into his or their hands, or be placed in ))is or their 
custody by reason of the transaction by them of money-order business." 

In the concluding portion of section 4 of the act of March 3, 1883 
(22 Stat. 528), it is provided: 

"That the salaries of postmasters, as fixed by law, shall be deemed and taken 
to be full compensation for the responsibility and rislt incurred and for the Per- 
sonal services rendered by them as custodians of the money-order and other 
funds of the post-office department." 

In other words, the liability of a postmaster upon his officiai bond 
for the safe-keeping and faithful accounting for the public moneys 
that corne into his possession is regarded by law as an absolute one. 
The mère fact, as is pleaded by way of défense in this case, that the 
clerk who embezzled the money held his office under the civil service 
laws, can make no différence. No such exception is made by the 



294 82 FEDERAL REPORTER. 

bond, and the court cannot interpret it into the law as it now stands. 
Though the clerk held his position under the civil service laws, he 
was nevertheless subject to the immédiate supervision of the post- 
master, and the latter was none the less responsible for his acts. See 
Postal Eules and Régulations (Ed. 1887) § 464. Moreover, I ani 
of the opinion that, based upon principles of public policy, the post- 
master should be held to an absolute liability for the acts of his sub- 
ordinates, whether they be under civil service rules or not. A full 
appréciation of this absolute liability will tend to "greater vigilance 
and scrutiny on the part of postmasters over the acts of their subor- 
dinates, and will tend to préserve the efBciency of the postal service. 
Any other rule would lay the door wide open for frauds, which could 
be practiced with impunity, to the demoralization of the service. 

I am of the opinion that the demurrer to the answer should be sus- 
tained, and it is so ordered. 



FEURER V. STBWART. 

(Circuit Court, D. Washington, N. D. July 17, 1897.) 

Attachmbkt — Code of Washington— Motion to Dissolve— Appearancb. 

Under tlie Code of the state of Washington (2 Hill's Code, § 318), which 
provides that "the défendant may, at any time after he bas appeared in 
the action, ♦ * * apply on motion • ♦ * that the writ of attachment 
be dissolved," a défendant has no rlght to move to dissolve the attachment, 
wlthout flrst entering a gênerai appearance In the action. 

This was an action at law by Louis Feurer against Olive J. Stewart, 
and was commenced by an attachment against the defendant's prop- 
erty. The case is now heard on a motion to dissolve the attachment. 

Charles F. Munday, for plaintiff. 
Harold Preston, for défendant. 

HANFORD, District Judge. On a motion by the défendant to 
dissolve the attachment of the defendant's property herein, two ques- 
tions were argued, viz. : (1) Whether, under the Code of this state, 
a défendant in an attachment suit has a right to move to quash the 
writ, or dissolve an attachment, without flrst entering a gênerai ap- 
pearance in the action. (2) Whether the Code of this state author- 
izes a writ of attachment to issue in an action to recover unliquidated 
damages. 

On the flrst question, I hold that, while the primary object of the 
attachment law is to provide security for the satisfaction of any 
Judgment which the plaintiff may recover in the action, there is also 
a manifest purpose in the law to coerce the défendant into entering 
an appearance as a means whereby the court may obtain full jurisdic- 
tion of the parties. Section 318, 2 Hill's Code, is as f ollows : 

"Sec. 318. The défendant may at any tlme after he has appeared in the ac- 
tion, elther before or after the release of the attached property, or before any 
attachment shall hâve been actually levled, apply on motion, upon reasonable 
notice to the plaintiff, to the court in which the action is brought, or to the 
Judge thereof, that the writ of attachment be dissolved on the ground that the 
same was improperly or irregularly issued." 
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I consider that, according to the spirit and intention, as well as 
the terms, of the law, the court must refuse to entertain the motion 
to relieve the défendant from the burden of an attachment, until she 
places herself within the jurisdiction of the court by a gênerai ap- 
pearance in the action. Of course, if the court has no jurisdiction to 
issue the writ, the défendant cannot be coerced into a waiver of the 
jurisdictional question, but she can be compelled to come in and dé- 
fend by process against her property within the jurisdiction as well as 
by service of a summons. 

By referring to the record, I find that I am relieved from the neces- 
sity of passing upon the second question. It appears by the affidavit 
for the attachment and the complaint that the plaintifiE is proceeding 
upon the theory that the action is ex contracta, and the défendant 
is indebted to him in a flxed and definite amount for a breach of cove- 
nant. If he can recover at ail upon the facts alleged, the amount of 
his recovery can be ascertained by computation, and fixed by the 
court, without the aid of a jury. Motion denied. 



JONES V. McCORMICK HARVESTING MAOH. CO. 

(Circuit Court of Appeals, Seventh Circuit July 17, 1897.) 

No. 386. 

1. JtJEisDicTiON— Amount in Contkovekst. 

Jurisdiction of an action for conversion Is not lost by reason of tlie flndlng 
that the goods were worth less than tlie jurisdictional amount, wliere there 
Is no reason to believe that the value was overstated In the déclaration for 
the purpose of conf erring jurisdiction. 

2. Conversion— AssiGNMBNT for Creditors. 

An action for conversion iS maintainable though the défendant came into 
possession and dlsposed of the property as an assignée for the benefit of 
creditors under the Wisconsin statute, as property in the hands of an as- 
signée under that statute is not In the eustody of the law or of a court. 

3. Samb— Appeal— ScoPB or Rbvie-w. 

Questions involving an Inquiry into the correctness of the flnding of facts 
eannot be considered on wrlt of error. 

In Error to the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

J. E. Malone, for plaintiff in error. 
T. W. Spence, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The plaintifE in error was the défendant 
below. The action was for the conversion of goods alleged to hâve 
been of the value of $2,500. There was a written waiver of trial by 
jury, and the court, upon a spécial iinding of the facts, gave judgment 
for the plaintiff for a sum less than |2,000. 

Jurisdiction of the case was not lost by reason of the finding that 
the goods converted were worth less thari the jurisdictional amount, 
since it dœs not appear, nor is there shown reason to believe, that the 
value was overstated in the déclaration for the purpose of conferring 
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jurisdiction. Pickham v. Manufacturing Co., 23 C. 0. A. 391, 77 Fed. 
663. 

The objection that the action was not maintainable because tbe 
défendant had corne into possession and had disposed of tbe property 
as an assignée, by virtue of an assignment for the beneflt of cred- 
itors under the statute of the state of Wisconsin, is not well taken, 
and would not hâve been even if the action had been in replevin. 
Property in the hands of an assignée for the beneflt of creditors un- 
der the Wisconsin statute is not in the custody of the law or of a 
court. Matthews v. Ott, 87 Wis. 399, 58 N. W. 774. 

Other questions urged upon our attention cannot be considered, 
because they involve inquiry into the correctness in certain partic- 
ulars of the finding of facts. The décisions upon the point by this 
court, commencing with Jenk's Adm'r V. Stapp, 9 U. S. App. 34, 3 
0. 0. A. 244, and 52 Fed. 641, are numerous. 

The judgment below is aflQrmed. 



WASHBURN & MOEN MAMJF'G CO. v. RELIANCB MARINE INS. CO. 

RELIANCE MARINE INS. CO. T. WASHBURN & MOEN MANUP'G CO.i 

(Circuit Court of Appeals, First Circuit. September 7, 1897.) 

Nos. 156, 157. 

i. Marine Insurance— Liability for Constructive Totai^ Loss. 

Underwriters are not liable for a constructive total loss, except where 
they consent to an abandonment, under a policy containing a warranty 
agalnat partial loss. 

8. SAMB— ACCKPTANOB OF AbANDONMBNT. 

Underwriters, under the "sue and labor" clause of a poUey, cannot be 
charged wlth the acceptance of an abandonment, slmply because they caus- 
ed the property to be preserved, and removed from a place where there 
was no agent of the assured, no adéquate means for its protection, and no 
market, to the place to whleli it was originally shipped, where were con- 
venlences for its protection, and a good market, and there ofCering it to 
the représentative of the assured, to whom it had been, in the first in- 
stance, consigned; espedally where the assured had no rlght to abandon. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Eugène P. Carver, for Washburn & Moen Manuf 'g Co. 

Francis C. Lowell, F. J. Stimson, and A. Laurence Lowell, for Re- 
liance Marine Ins. Co. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

WEBB, District Judge. In the course of the disaster a part of the 
property insured, exceeding in amount 5 per cent, of the whole, was 
totally lost, and for this a verdict was taken for the plaintifE by con- 
sent. As to the rest of the property insured, it is évident that the 

1 Rehearlng denied October 30, 1897. 
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principal question in thèse cases is the ruling that the insurance Com- 
pany is not liable for a constructive total loss. The Massachusetts 
court has held that a policy like the one now before us, containing 
a warranty against partial loss, doea cover a constructive total loss. 
Kettell V. Insurance Co., 10 Gray, 144; Heebner v. Insurance Co., Id. 
131; Greene v. Insurance Co., 9 Allen, 217; Mayo v. Insurance Co., 
152 Mass. 172, 25 N. E. 80. Thèse décisions of the state court, how- 
ever, are not conclusive upon this court. "The questions under our 
considération are questions of gérerai commercial law, and dépend 
upon the construction of a contract of insurance, which is by no means 
local in its character, or regulated by any local policy or customs. 
Whatever respect, therefore, the décisions of state tribunals may 
hâve on such a subject, — and they are certainly entitled to great re- 
spect, — they cannot conclude the judgment of this court. On the 
contrary, we are bound to interpret this instrument according to our 
opinion of its true intent and objecta, aided by ail the lights which 
can be obtained from ail external sources whatsoever; and, if the re- 
sult to which we hâve arrived differs from that of thèse leamed state 
courts, we may regret it, but it cannot be permitted to alter our judg- 
ment." Carpenter v. Insurance Co., 16 Pet. 495, 511. The suprême 
court, in the exercise of the duty so avowed, has examined this ques- 
tion, and pronounced the judgment that under such a policy as tnat 
in thèse cases a constructive total loss is not covered. Marcardier v. 
Insurance Co., 8 Cranch, 39; Morean v. Insurance Co., 1 Wheat. 
219 ; Hugg V. Banking Co,, 7 How. 595. In Insurance Co. v. Fogarty, 
19 Wall. 640, that court reviewed thèse cases without in any way 
qualifying them. They are imperative authorities hère, and, regard- 
ing them as controlling us, there will be no advantage in extendin^; 
this opinion by citation and discussion of the numerous and conflict- 
ing décisions of state courts upon the same question. It follows 
that the plaintifEs had not the right to abandon, and inquiry into the 
BuflQciency of the assumed abandonment is of no use. 

It has been urged upon us that insurers may make themselves 
liable by accepting an abandonment, and their subséquent dealing 
with the property, even when there is no right to abandon. Allow- 
ing this to be so, we agrée with the circuit judge that in this case the 
évidence was not suflBcient to authorize the jury to find that the de- 
fendant ever accepted the abandonment, or did anything in respect 
to the property insured that was équivalent to an acceptance. This 
court does not entertain the view of the circuit court that the under- 
writers chartered ihe Cactus, and forwarded by her the cargo from 
Key West to Velasco. Considering the whole évidence upon that 
point, the sounder opinion is thought to be that, those things, if not 
done by the immédiate action of the captain of the Benjamin Haie, 
they were at least done under his authority, and with bis approval. 
Before he left Key West, but after the Benjamin Haie and the cargo 
had arrived there, he authorized Taylor & Curry, the agents at that 
port of his vessel, to charter the Cactus, if they could. When she 
was afterwards chartered, the charter party purports to be made and 
concluded between the agents of the Cactus, of the flrst part, and 
John Hall, master of the Benjamin Haie, of the second part; and it ia 
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signed, "John Hall, Master Scb. Benj. Haie." It is true that the 
underwriters' agents advised that the cargo be forwarded. But, 
leaving this question undetermlned, the underwriters, under the 
"sue and labor" clause of the policy, cannot be charged with the ac- 
ceptance of an abandonment, especially as the insured had no right to 
abandon, simply because they caused the property to be preserved,and 
removed from a place where there was no agent of the assured, and 
where there was no market, and where there was no adéquate means 
for its protection, to the place to which it was originally shipped, 
where were a good market and conveniences for its protection, and 
there ofiering it to the représentatives of the insured, to whom it had 
been, in the first instance, consigned. . Such labor and care for the 
préservation of the property did not make them liable for a total 
loss if the property was forwarded by the first available conveyance, 
and without unnecessary' delay, as in this case. The décision of 
this court in Monroe v. Insurance Co., 3 G. C. A. 280, 52 Fed. 777, dis- 
poses of the contention that the sale at Velasco entitles the plaintiff 
to recover for a total loss. 

Finally, no error is found in the court below, and its judgment will 
be afiQrmed, but. as both parties hâve sued out writs of error, and 
neither bas sustained his exceptions, the costs of this court must be 
equally divided. Judgment afBirmed; costs of the circuit court of 
appeals to be divided equally. 



TILLINGHASX r. CARR. 
(Circuit Court, D. Washington, W. D. August 7, 1897.) 

1. Promissoby Note— Considération. 

Défendant received, in trust for a national bank, stoclî in another banls, 
exeeuting his note for the same at its par value, in order that the boolïs of 
the bank might not show that it was the owner of the stock. He af terwards 
received dlvidends and securities in liquidation of such stock, and turned over 
the securities aad paid part of the dividends to the bank, taking up his note 
and exeeuting a new note for the balance of the dividend. Hdd, that he could 
not défend agalnst such note in the hands of a receiver on the ground that he 
was an accommodation maker. 

2. Note Payable to National Bank— Option to Pat in Stock of Another 

Bank. 

An agreement between the offlcers of a national bank and the maker of a 
note payable to the bank that it may be paid by the transfer to the bank of 
stock of another bank is illégal, and the receiver of the bank is not estopped 
from denying its validity by reason of having realized on securities trans- 
ferred to the bank as a part of the transaction; such securities having been 
received by such maker as trustée for the bank. 

This is an action at law by Phillip Tillinghast, as receiver of the 
Columbia National Bank, against F. L. Carr, upon a promissory note 
for |1,750. In his answer the défendant pleads want of considéra- 
tion as a défense to the action. There was a trial by the court, a jury 
being waived. 

W. H. Pritchard, for plaintiffl. 

Greo. D. Schofield and T. W. Hammond, for défendant. 
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HAIsTFORD, District Judge. Prom tlie eYidence, I flnd the origin 
and history of the note sued on to be as follows: In the summer of 
1893, W. G. Peters and N, B. Dolson were offlcers of the Columbia 
National Bank. Dolson at that time was indebted to tbe Columbia 
National Bank in the sum of $3,800, and he held stock of the First 
National Bank of Montesano to the amount of |3,800, par value; and 
W. G-. Peters was indebted to the Columbia National Bank in an 
amount exceeding |4,000, and he held stock of the First National 
Bank of Montesano to the amount of |4,000, par value. At that 
time said stock, to the amount of |5,800, par value, was pledged to the 
défendant as collatéral for a loan from him to the Columbia National 
Bank of |5,000. The défendant wished to control the voting of ail 
of said stock, and also, if possible, to induce certain friends of his to 
purchase the same, and for thèse purposes made an application to 
Peters, as the active manager of the Columbia National Bank, for an 
option on said stock; and, as a resuit of negotiations, said stock, 
amounting to |7,800, par value, was flrst transferred to the German- 
American Safe-Deposit & Savings Bank of Tacoma, which bank, in 
considération for the transfer of said stock, issued to Peters and 
Dolson its certiflcate of deposit for the amount of $7,800. Then the 
Columbia National Bank received said certiflcate of deposit, and, in 
considération therefor, canceled the indebtedness of Peters and Dol- 
son, to the amount of |7,800. Then the stock of the First National 
Banli of Montesano, to the amount of $7,800, was transferred to the 
défendant, the certiflcate of deposit of the German-American Safe- 
Deposit & Savings Bank was canceled, and the défendant gave to the 
Columbia National Bank his promissory note for $7,800. Afterwards 
the First National Bank of Montesano went into voluntary liquida- 
tion, and after having taken care of ail its debts a dividend of 35 per 
cent, was paid on its capital stock, and the défendant received said 
cash dividend and also notes, mortgages, and warrants, equal in 
amount to the par value of the $7,800 worth of stock which had been 
transferred to him as aforesaid. Afterwards the défendant changed 
the form of his obligation to the Columbia National Bank by taking 
up his note for $7,800, and giving in lieu thereof two notes, one for 
$980 and one for $1,750, which together represented the amount of 
the dividend which he had received, and a third note for $5,070, the 
remaining 65 per cent, of his original liability. Afterwards the de- 
fendant paid cash and delivered notes and mortgages and warrants 
covering the amount of his notes for $980 and $5,070, and received 
from the Columbia National Bank a surrender of said notes, and a 
receipt for the money and securities which he had paid and delivered 
in satisfaction, which receipt contained an agreement on the part of 
the Columbia National Bank permitting the défendant, at his option, 
within 5 years from November 3, 1894, to deliver stock of the Bank 
of Montesano to the amount of $5,000 in full payment of the re- 
maining note for $1,750. At the time the défendant gave his origi- 
nal note for $7,800, it was agreed between him and the Columbia 
National Bank that the défendant was not to pay interest on said 
note, but that ail dividends on the $7,800 of bank stock should go to 
the Columbia National Bank, and that the defendant's note should be 
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renewed from time to time, upon request; and, at the time of the 
change of tke form of the defendant's liability by the giving of three 
notes in place of the original note, it was agreed that the note for 
$1,750 should not bear interest, and that it should be renewed frcm 
time to time, upon request, without the payment of interest; and said 
note was afterwards taken up, and a new note for |1,750 given in 
lieu thereof, and the note sued upon was afterwards given in lieu of 
the second note for the same amount. Before the commencement of 
this action the défendant offered to perform his contract, by tender- 
ing to the receiver of the Columbia National Bank stock of the bank 
of Montesano to the amount of |5,000, and has made the tender good 
by depositing said stock in the registry of the court at the time of 
filing his answer. 

The défendant représenta in his testimony that the $7,800 worth of 
stock of the First National Bank of Montesano was not actually sold 
to him, but was merely placed in his name, partly for the purpose of 
enabling him to control the voting and disposition of the stock, and 
partly for the accommodation of the Columbia National Bank, to 
avoid exposure of an illégal investment of its funds in bank stock, 
and that his note for $7,800 was given to bring up the amount of 
assets of the Columbia National Bank to the proper flgure without 
including the bank stock, so that the transaction and the understand- 
ing of the parties made the défendant a holder of stock in the First 
National Bank of Montesano as a trustée for the Columbia National 
Bank; and he claims to be merely an accommodation maker, with- 
out considération, of the note for $7,800. Conceding ail that the 
défendant claims as to his being an accommodation maker of the 
original note, and holder of stock in the First National Bank of 
Montesano as trustée for the Columbia National Bank, we must place 
him in the position of a trustée who has received in dividends upon 
stock which belonged to the Columbia National Bank $1,750 in ex- 
cess of what he has paid to his cestui que trust. Having retained 
this amount of money, for which he was accountable as trustée, he 
gave the note in question, and secured an agreement allowing him 
an option to either pay the money without interest, or deliver stock 
in the Bank of Montesano to the amount of $5,000, par value, to clear 
himself from liability. At the time of entering into this agreement 
the défendant knew very well that the Columbia National Bank could 
not lawfully make an investment of its funds in the stock of the Bank 
of Montesano; and there api)ears to hâve been no reason for mak- 
ing the arrangement, except a désire on the part of the ofificers of the 
Columbia National Bank and the défendant to be mutually accommo- 
dating, and to help each other to unload upon the Columbia National 
Bank the unmarketable stock which they held, and to obtain there- 
for its par value in cash. In view of thèse facts, I hold that the 
agreement giving to thé défendant an option to deliver bank stock 
in payment of the note ued upon was and is unlawful, and it con- 
stitutes no défense to this action, and that the évidence does not sus- 
tain the plea of want of considération in the defendant's answer. 

The défendant claims that the plaintiff is estopped to dispute the 
validity of the agreement made by the bank to accept stock in sat- 
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îsf action of his obligation upon the note, becaase He recelved and 
retalned, and has realized upon, the other notes and securities which 
were delivered to the bank at the time the agreement was made, as 
part of the same transaction. But the notes and securities wliich 
the défendant delivered to the Columbia National Bank were right- 
fuUy the property of the Columbia National Bank, because they were 
taken by the défendant in Kquidation of stock which he held as trus- 
tée for the Columbia National Bank. The plaintiff therefore had a 
right to realize ail he could upon said securities, for the beneflt of 
the trust which he represents; and the défendant has no legitimate 
claim of right to retain the remaining portion of the dividend which 
he recelved in money, nor any légal right to pay the note which he 
gave in considération of money recelved in any kind of property other 
than money. Findings of fact and a judgment in favor of the plain- 
tiff will be made and entered in accordance with this opinion. 



FIRST NAT. BANK OF OONfCORD T. HAWKINS. 

(Circuit Court of Appeals, First Circuit. July 20, 1897.) 

No. 202. 

Opinion on Pétition for Kehearing. For former opinion, see 24 
0. C. A. 444, 79 Fed. 51. 

Reargued before COLT and PUTNAM, Circuit Judges, and WEBB, 
District Judge. 

PUTNAM, Circuit Judge. The plaintiff in error has flled a 
pétition for a rehearing, resting on Bank v. Kennedy, 167 U. S. 362, 
17 Sup. et 831, which was decided a few weeks after our décision in 
this case. The issue considered by the suprême court was the lia- 
bility of a national bank as a stockholder in a state savings bank, 
while the question before us was as to its liability as a stockholder 
in another national bank. The question discussed by the suprême 
court was more largely that of ultra vires than that of the policy of 
the statutes relating to national banking associations, and its Une of 
décisions which we understood to bind us in the case at bar was not 
particularly noticed by it. Therefore it does not follow beyond ques- 
tion that Bank v. Kennedy is décisive of the case at bar. Inasmuch 
as the défendant in error has undoubted means of relief by a writ of 
error, we, under the circumstances, are of the opinion that the péti- 
tion should be denied- Pétition for rehearing deniedj mandate to 
Btay until further order. 
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•DNITED STATES v. DE œURSET. 
(District Court, N. D. New Yorli. August 17, 1897.) 

1. Indictment — Violation of Intekstate Commeecb Act — Dbscbiption op 

Offense. 

An indictment under section 2 of tlie intergtate commerce act, wliicU (uUy 
and ampiy allèges ail the détails of time, place, distance, amount, and kind 
of freight ti-ansported for A., and then charges that the service was for a 
less compensation than was received Irom B. "for doing for him a like 
and contemporaneous service in the transportatlon of a lilie Isind of trafltle 
under substantially siœilar circumstances and conditions," sufficlenûy de- 
scribes the services rendered for B. 

2. Keceiver of Railkoad— CbiminaIi Liabilitt— Failurb to Observe Joint 

Batb. 

A receiver not being bound to continue contracts made before his appoint- 
ment, is not criminally liable, under section 6 of the Interstate commerce 
act, for the violation of a joint tariff previously established by the railroad 
Company of whlch he is receiver and another company, and which he has 
not ratified, adopted, or recognized in any way. 

William F. Mackey, Asst. U. S. Atty., and Jolm T. Marchand, for 
the United States. 
John G. Milburn, for défendant. 

OOXE, District Judge. The indictment contains two counts. The 
iirst count allèges that the défendant, being receiver of the Western 
New York & Pennsylvania Eailroad Company and a common carrier, 
received from one George E. Henry, for transporting his coal, more 
money than he received from the Fairmount Goal & Coke Company 
for doing a similar service; that this -was accomplished by means 
of a drawback paid the Fairmount Company of |485.41; that the 
payment of this sum v?as an unlawful and unjust discrimination in 
favor of the coal company and against said Henry which is prohibited 
by section 3 of the interstate commerce act. It is argued that this 
count is détective for the reason that it fails to state facts suflficient 
to sustain the charge of unjust discrimination. There is no alléga- 
tion, it is said, stating the kind of merchandise transported for 
Henry or the points between which it was carried or the amount re- 
ceived from him. In a strict technical sensé this is true. But, on 
the other hand, it will be admitted, that the allégation as to the trans- 
action with the Fairmount Company is ample and concise. Ail the 
détails of time, place, distance and amount are there clearly stated. 
The indictment tiien proceeds, using the language of the statute, to 
charge that the service was for a less compensation than was re- 
ceived from Henry "for doing for him a like and contemporaneous 
service in the transportatlon of a like kind of traffic under substan- 
tially similar circumstances and conditions." This language im- 
ports into the averment regarding Henry the statements already 
made concerning the coal company. For instance, there can be no 
doubt that the allégation is that the merchandise carried for Henry 
was coal; that in June, 1894, it was conveyed from Sligo Brancîa 
mines and Fairmount, or near thèse places, to the city of Buffalo, or 
near that city, in about the same quantities as that shipped by the 
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coal Company and that the défendant charged and collected from 
Henry a greater sum (inferentially $485.41) than from th.e coal Com- 
pany. It is true that thèse détails might hâve aJl been repeated in 
charging the facts as to the service rendered to Henry and, prob- 
ably, it would hâve been better pleading, bad this course been adopt- 
ed. In the case of U. S. v. Hanley, 71 Fed. 672, cited by the défend- 
ant, tbere was no basis of comparison. A rebate was alleged in 
several instances, but it was not averred tbat any shippers, similarly 
situated had failed to receive the same rebate. There was, in 
short, a failure to charge any unjust discrimination. Hère, on the 
contrary, the name of the party unfairly treated is given so that 
there can be no pretense that the défendant can be misled in this 
regard. The offense charged is a misdemeanor, the indictment fol- 
lows the language of the statute and the court cannot doubt that 
the défendant is fully informed of titie nature of the accusation 
against him. It is thought that the demurrer, so far as it relates 
to the flrst count, must be overruled. 

The second count of the indictment is based upon section 6 of the 
act as amended March 2, 1889, and charges the défendant with hav- 
ing received from the Pairmount Coal & Coke Company and from the 
firm of 0. N. Shipman & Co. less than the legally established rate for 
the transportation of their property. The law provides that it shall 
be unlawful for any common carrier, party to any joint tariff, to re- 
ceive from any person a less compensation for the transportation of 
merchandise between any points as to which a joint rate is named 
than is specifled in the schedules filed with the commission in force 
at the time. The indictment allèges that prior to June 1, 1894, the 
Western New York & Pennsylvania Eailroad Company and the Alle- 
gheny Valley Eailroad Company had established joint tarifl rates 
and charges for the transportation of coal over their continuous Une 
and had filed a schedule of thèse rates with the commission. The 
indictment also allèges that the défendant is, and, at ail times therein 
mentioned, was the receiver of the Western New York & Pennsyl- 
vania Eailroad Company. The question is whether a receiver can be 
held criminally liable for departing from the rates named in a sched- 
ule adopted by the company before he became receiver and to which 
he is not a party? It is not obligatory upon carriers operating con- 
tinuous lines to establish joint tariffs, but if they do establish such 
tariffs they must be filed with the commission. The appointment of 
the receiver unquestionably changed the status of the parties. He 
took possession of the road superseding the corporation, ousting it 
of control and operating the property as an independent carrier. 
The corporate franchises were for the time being, suspended, the 
property sequestrated and the receiver was in charge, under tbe di- 
rection of the court, to préserve the property for the beneflt of the 
creditors. He was not the agent of the corporation and was not 
bound to continue an unwise or improvident agreement. Whether 
he could enter into a new joint tarifE without leave of the court, is, 
at least, doubtful. The statute makes it unlawful for any carrier 
who is a "party to any joint tariff" to charge, etc. The défendant 
is not a party to the joint tariff in question for it was established be- 
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fore he was appointed receiver. There is no allégation that he subse- 
quently became a party to the tariff or that he ratifled, adopted or 
recognized it in any way. It may very well be, in such cases, that 
it is not for the interest of the trust that contracts and conditions 
before existing shall be continued. In the présent instance the de- 
fendant is charged with a crime because he received from a shipper 
less than a rate established before he existed as receiver and with 
which he had nothing whatever to do. The rate may hâve been 
one which he was not justified in maintaining and certainly if he 
could not hâve been held to the schedule in a civil action he cannot 
be in a criininal action. It seems too plain for argument that no 
man can be convicted of a crime in failing to keep an agreement un- 
less he is under some obligation to keep it. The défendant hère 
was not a party directly or indirectly to the joint tariff agreement. 
No authority is cited and it is believed none can be found holding a 
receiver guilty of a crime in such circumstances. The précise ques- 
tion hère presented is believed to be novel, but the gênerai proposi- 
tion that a receiver is not bound to continue a contract entered into 
before his appointment and that he acts, not as the agent of the in- 
solvent corporation, but as an independent carrier, is established by 
abundant authority. Express Co. v. Eailroad Co., 99 U. S. 191; Cen- 
tral Trust Co. of New York v. Marietta & N. G. Ry. Co., 51 Fed. 15 
Metz V. Railroad Co., 58 N. Y. 61; Davis v. Duncan, 19 Fed. 477 
Central Trust Co. of New York v. Ohio Cent. E. Co., 23 Fed. 306 
Jones, Corp. Bonds, § 502; High, Eec. § 396; Beach, Eec. § 363 
Cluck & B. Eec. p. 316; 20 Am. & Eng. Enc. Law, p. 375. 

The demurrer, so far as it relates to the second count, is sustained. 



In re THOMAS. 

(Circuit Court, S. D. Ohio, W. D. June 30, 1897.) 

No. 5,042. 

Oleomahgahine— Use in National Soldiebs' Home— -Power ot' State to 
Regulatb. 

The governor of the soldlers' home at Dayton, Ohio, In serving to the 
Inmates, as food, oleomargarine furnished by the government, is not sub- 
ject to the law of the state prescribing the manner in which oleomargarine 
shall be used in eating houses, because his act is that of the government of 
the United States, wlthin Its constitutional powers, and wholly beyond the 
control or régulation of the législature of the state. 

D. W. Bowman and Harmon, Colston, Goldsmith & Hoadly, for 
pètitioner. ' 

D. L. Sleeper and G. H, Bosler, for the State of Ohio. 

TAPT, Circuit Judge. In this case J. B. Thomas bas filed a péti- 
tion for a writ of habeas corpus. His pétition states that he was 
on March 2, 1897, and bas since continued to be, governor of the Cen- 
tral Branch of the National Military Home for Disabled Volunteer 
Soldlers, which is located in Montgomery county, Ohio, on certain 
grounds purchased, held, and used by the United States for the pur- 
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poses set fortili in an act entitled "An act incorporatîng a national 
military and naval asylum for the relief of the totally disabled oflQ- 
eers and men of the volunteer forces of the United States," approved 
Mareh 3, 1865, and the act amendatory thereof, approved March 21, 
1866, and other acts amendatory and supplementary thereto; that 
he is unjustly and unlawfully detained and deprived of his liberty at 
the city of Dayton, in the county aforesaid, by one L. J. Shafer, a 
constable of said county, by virtue of a certain warrant of commit- 
ment issued by one J. E. Thompson, a justice of the peace within and 
for said county, charging that the petitioner, as govemor as afore- 
said, did, on March 2, 1897, unlawfully serve and furnish to the in- 
mates of said National Military Home for Disabled Volunteer Soldiers, 
as food to be then and there eaten by said inmates, certain oleomar- 
garine, in violation of the statutes of the state of Ohio; that peti- 
tioner, being brought before said justice of the peace, refused to plead 
to said charge, and moved to dismiss the same on the groimd that 
the acts upon which said proceeding was founded were done by Mm 
in the discharge of his duty as governor of said national home under 
the authority of the board of managers in charge of said institution 
by virtue of the acts of congress aforesaid, and by authority of said 
acts; that they were entirely done and performed on the grounds 
acquired, used, and controlled by the United States for the purpose 
of said home, and with respect to the inmates thereof, only in their 
maintenance and support by the United States, and not otherwise, 
said acts having consisted merely in distributing to them supplies 
procured for sueh use by authority of congress and said board of 
managers; that the facts averred above as the ground of said motion 
are true; that, notwithstanding the premises, said justice of the 
peace proceeded to try petitioner on said charge, found and adjudged 
him guilty of the offense aforesaid, and sentenced him to pay a fine 
of |50, and stand committed until the same should be paid, and there- 
upon issued the warrant of commitment aforesaid. Petitioner avers 
that said justice of the peace had no jurisdiction over the lands and 
territory whereon said acts were done, or over the petitioner, by rea- 
son of said acts, and that said proceedings and warrant of eommit- 
ment are whoUy void. A writ of habeas corpus issued upon this 
pétition. The body of the petitioner was produced into court. Tha 
constable made a return that he held the said J. B. Thomas under 
the commitment of a magistrate as averred in the pétition. On the 
hearing in this court it appeared that there was an agreed statement 
of facts in the cause before the justice of the peace as follows: 

"The foUowing facts are agreed upon to support the issues in the above-en- 
titled cause: It is agreed on behalf of the state of Ohio, Charles H. Bosler, 
its attorney in this action, being présent, and consenting thereto, and the de- 
fendant, J. B. Thomas, being présent, and, with counsel, also agreeing thereto: 
(1) That on the 2d day of March, 1897, Joseph E. Blacliburn was, and now is, 
the food and dairy commissioner of the state of Ohio. (2) That on the 2d day 
of March, 1897, J. B. Thomas was, and now is, the duly chosen and acting gov- 
ernOr of the Central Braneh of the National Home for Disabled Volunteer 
Soldiers, located in the county of Montgomery, state of Ohio, and as said gov- 
ernor was in charge of the eating house of the said Central Braneh of the 
National Home for Disabled Volunteer Soldiers. (3) Said eating house is used 
by said J. B. Thomas for serving and furnishing to the inmates of said Central 
82 B\— 20 
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Branch of the National Home for Disabled Voltmteer Soldleçs thelt daDy food 
or rations, and is the only place so provided at said national home, and la 
known as the mess room of the sald Central Branch of the National Home for 
Disabled Volunteer Soldiers, sltuate on the gromids purchased, held, and used by 
the United States therefor; and the acts complalned of herein consisted In 
causlng oleomargarine to be served and furnished, on the 2d day of March, 
1897,. as food and as part of the rations furnished to the Inmates thereof under 
appropriation made by the congress of the United States for the support of said 
inmates; and that no placard in size not less than 10x14 inches, having printed 
thereon in black letters not less in size than 1% inches square the words 'Oleo- 
margarine Sold and Used Hère,* was displayed in said eating house. (4) The 
iiffidavlt In the cause Is made in conformlty wlth an aet of the gênerai assem- 
bly of the state of Ohlo (Ohio Laws, vol. 9(2, page 23) entltled 'An aet to amend 
section 3 of an aet entltled "An aet to prevent fraud and déception in the 
manufacture and sale of oleomargarine and promote public health in the state 
of Ohio," passed May 16, 1894': 'Section 1. Be It enacted by the gênerai as- 
sembly of the state of Ohio, that section 3 of an aet entltled "An aet to prevent 
fraud and déception in the manufacturé and sale of oleomargarine and promote 
publie health in the state of Ohio," be amended to read as foUows: "Section 3. 
Every proprietor, keeper, manager or person in charge of any hôtel, boat, 
railroad car, boarding-house, restaurant, eating-house, lunch-counter or lunch- 
room, who therein sells, uses, serves, furnishes or disposes of or uses In cook- 
Ing, any oleomargarlae, shall display and keep a white placard in a eonspicuous 
place, where the same may be easily seen and read, in the dining-room, eatinsr- 
room, restaurant, lunch-room or place where such substance is furnished, 
served, sold. or disposed of, whlch placard shall be in size not less than ten 
by fourteen Inches, upon which shall be printed In black letters, not less in 
size than one and a half Inches square, the words 'Oleomargarine Sold and 
Used Hère,' and said card shall not contaln any other words than the ones above 
descrlbed, and such proprietor, keeper, manager or person In charge shall not 
sell, serve or dispose of such substance as for butter when butter is asked for 
or purported to be furnished or served." Sec. 2. Section 3 of the above re- 
cited aet, passed May 16, 1894, is hereby repealed, and thls aet shall take effect 
and be In force from and after its passage.' " 

By the aet of March 3, 1865 (13 Stat. 509), the aet of Mareh 21, 
1866 (14 Stat. 10), the aet of January 23, 1873 (17 Stat. 417), the aet 
of March 3, 1875 (18 Stat. 339), and the aet of February 26, 1875 
(18 Stat. 524), a national home for disabled volunteer soldiers 
was established, and the législation above indicated has been em- 
bodied in sections 4825 to 4837, inclusive, of the Revised Statutes of 
the United States. Thèse sections are now under chapter 3 of title 
59 of "Hospitals and Asylums." Section 4825 establishes a board of 
managers of such home, who are to hâve perpétuai succession, with 
the power of holding personal and real property, and of suing and 
being sued. They are also given the power to make rules and by- 
laws not inconsistent with the law, for the purpose of carrying on the 
business and government of the home, and to flx penaJties thereto. 
Section 4829 provides that the officers of the home shall consist of a 
governor, a deputy governor, a secretary, and a treasurer, and such 
other ofQcers as the managers may deem necessary. Section 4830 
provides that the board Of managers shall hâve authority to procure 
from time to time, at suitable places, sites for military homes for ail 
persons serving in the army of the United States at any time in the 
War of the Rébellion, not otherwise provided for, who hâve been or 
may be disqualifled for procuring their own support by reason of 
wounds received or sickness contracted while in the Une of their duty 
during the Rébellion; and to hâve the necessary buildings erected, 
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having due regard to tlie health of location, facility of access, and 
capacity to accommodate the persons entitled to the benefits thereof. 
Section 4831 appropriâtes ail stoppages or fines adjudged against olH- 
cers and soldiers by sentence of court-martial, or forfeitures on ac- 
count of désertion, and ail moneys due deceased oiHcers and soldiers 
unclaimed for three years after their death, to tbe establislunent and 
support of the borne. The managers are also authorized to receive 
donations, money, or property for the benefllt of the home, and to hold 
the same for its exclusive use. Section 4882 provides who of the 
ofHcers and soldiers of the govemment of the United States shall be 
entitled to the beneflt of the national home. Section 4834 provides 
that the board of managers shall make an annual report of the condi- 
tion of the home to congress. Section 4835 provides that "ail inmates 
of the National Home for Disabled Volunteer Soldiers shall be sub- 
ject to the rules and articles of war and in the same manner as if 
they were in the army." Under the laws of 1865-66 the flrst board 
of managers purchased real estate in Montgomery county, near Day- 
ton, Ohio, and there erected buildings to constitute a national home. 
Since that time branches hâve been established in Augusta, Me., Mil- 
waukee, Wis., and Hampton, Va. On April 13, 1867, the législature 
of Ohio passed the following act; 

"Section 1. That Jurlsdictlon of the lands and thelr appurtenances, which may 
be acquired by donation or pnrchased by the managers of the National Asyium 
for Disabled Volunteer Soldiers wlthin the state of Ohio, for the uses aud pur- 
poses of said asyium, be, and is hereby ceded to the United States of America; 
provided, however, that ail civil and criminal process issued under the authority, 
of the state of Ohio, or any offlcer thereof, may be executed on said lands and in 
the buildings which may be located thereon, in the same way and manner as 
if jurlsdlction had not been ceded as aforesaid; and provided further, that 
nothing in this act shall be construed to prevent the offlcers, employas and in- 
mates of said asyium, who are qualifled voters of this state, from exereisins 
the right of suffrage to ail township, county, and state élections, in the town- 
shlp In which the said national asyium shall be located." 

The second section of the same act exempts ail the property, real 
and Personal, held by the board of managers for the uses and pur- 
poses of the asyium, from taxation and assessment, "so long as the 
same shall remain the property of the United States, for the uses 
of the national asyium." 

In Sinks v. Reese, 19 Ohio St. 306, the question arose whether an 
inmate of the national home at Dayton had the right of suffrage as 
a citizen of the state of Ohio, and the suprême court of Ohio held: 

"The inmates of the home, résident within such territory, being within the 
exclusive jurisdiction of a govemment other than that of the state within 
whose boundaries such asyium or territory may be situate, are not résidents of 
such state, within the meaning of article 5, § 1, of the constitution of Ohio; 
and where the constitution of such state confers the élective franchise upon 
résidents thereof alone, the inmates of such asyium résident within such ter- 
ritory are not entitled to vote at any élection held within and under the laws 
of such state." 

Thereupon congress, by the act of January 21, 1871 (16 Stat. 399), 
enacted : 

"That the jurisdiction over the place purchased for the location of the 'Xa- 
tionai Asyium for Disabled Volunteer Soldiers' under and by virtue of the act 
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of congress of Marcli thlrd, 1865, entltled 'An aet to Incorporate a national 
milltary and naval asylum for the relief of the totally disabled offlcers and 
men of the volunteer forces of the United States' and the act of March 21st, 
1866, amendatory thereto and upon whicli said asylum is located, is hereby 
ceded to the state of Ohlo and relinqulshed by the United States. And the 
United States shall elaim or exercise no jurlsdictlon over said place after the 
passage of this act: provlded, that nothing contalned In this act shall be con- 
strued to impair the powers and rights heretofore conferred upon the board of 
managers of the National Asylum for Disabled Volunteer Soldiers incorporated 
under said act, In and over said territory." 

In Renner v. Bennett, 21 Ohio St. 431, the suprême court of 
OMo, in construing the act of congress of January 21, 1871, held 
that its effect was to restore to the state its jurisdiction over the 
territory, but without the power to violate the charter rights of the 
corporation, or rather of the United States, claiming and enjoying 
them through and by the corporation; tlius putting the state in 
the same relation to this corporation that it sustained towards such 
of its own corporations as had an irrévocable and inviolable charter, 
and therefore that the territory upon which the home stood was within 
the jurisdiction of the state, and the inmates of the home were résidents 
of the state, and were légal voters therein. 

It is unnecessary, in my view, to consider the question what is 
the territorial jurisdiction of the state of Ohio over the land oc- 
cupied by the national home at Dayton. Let it be conceded that 
the case presented upon the pétition and the facts shown at the 
hearing is not différent from what it would hâve been had the 
législature of Ohio never passed any act ceding jurisdiction to the 
United States over the land acquired for the purpose of a national 
military home. In such a case, can it be maintained that the légis- 
lature of the state of Ohio may pass an act which shall regulate 
in any way the manner in which fédéral governmental functions 
shall be discharged by the board of managers of the national home 
as agents of the national government? It is very clear to me 
that the question must be answered in the négative. Nor can there 
be any doubt that the acts of the petitioner complained of, and 
made the ground for prosecution under the state law, were acts 
in pursuance of the authority of the national government reposed 
in it by the constitution of the United States. By that instrument 
congress is given power by taxation to provide for the common 
défense and gênerai welfare of the United States. It is given power 
to déclare war, to raise and support armies, to provide and main- 
tain a navy, to make rules for the government and régulation of 
the land and naval forces, to provide for calling forth the militia, 
to suppress insurrections and repel invasions, to provide for organ- 
izing, arming, and disciplining the militia, and for governing such 
part of them as may be employed in the service of the United States, 
and to make ail laws which shall be necessary and proper for car- 
rying into exécution thèse powers. In the case of U. S. v. Gettys- 
burg Electric Ry. Co., 160 U. S. 6C8, 16 Sup. Ot. 427, it was he'd that 
the act providing for the condemnation of land for the purpose of 
fencing in and preserving the lines of battle at the battle of Glettys- 
burg, and of making a national park of the same, was within the 
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power of congress. It was objected that the purpose of the act 
could not be for "the public use," within the powers of the gênerai 
government. Upon this subject Mr. Justice Peckham, speaking for 
the suprême court, said: 

"Congress had power to déclare war, and to create and equlp armles and 
navies. It has the great power of taxation to be exercised for the common 
défense and gênerai welfare. Havlng such powers, it has such other and Im- 
plied ones as are necessary and appropriate for the purpose of carrying the 
powers expressly given into effect. Any act of congress which plainly and di- 
rectly tends to enhance the respect and love of the citizen for the institutions 
of this country, and to quicken and strengthen hls motives to défend them, 
and whleh is germane to and intimately connected with and appropriate to 
the exercise of some one or ail of the powers granted by congress, must be 
valîd. • ♦ * Can It be that the government Is without power to préserve the 
land, and properly mark out the varions sites upon which this struggle took 
place? Can it not erect the monuments provided for by thèse acts of congress, 
or even take possession of the field of battle in the name and for the beneflt 
of ail the citizens of the country for the présent and for the future? Such a 
use seems, necessarlly, not only a public use, but one so closely connected with 
the welfare of the republic itself as to be within the powers granted congress 
by the constitution for the purpose of protecting and preserving the whole 
country. It would be a great object lesson to ail who looked upon the land 
thus cared for, and it would show a proper récognition of the great things that 
were done there on those momentous days. By this use the government mani- 
fests for the benefit of ail its citizens the value put upon the services and exer- 
tions of the citizen soldiers of tliat period. Their successful effort to préserve 
the Integrity and solidarîty of the great repubhc of modem times is forcibly im- 
pressed upon every one who looks over the field. The value of the sacriflcea 
then freely made is rendered plainer and more durable by the fact that the gov- 
ernment of the United States, through Its représentatives in congress assem- 
bled, appréciâtes and endeavors to perpetuate it by this most suitable récogni- 
tion. * * * The right to take land for cemeteries for the burial of the de- 
ceased soldiers of the country rests on the same footing, and is connected witli 
and springs from the same powers of the constitution. It seems very clear that 
the government has the riglit to bury its own soldiers, and to see to it that their 
graves shall not rémain unknown or unhonored." 

The same power that exista to create national parks and to cre- 
ate national cemeteries is exercised in the érection and maintenance 
of a national home to care for the defenders of the nation, who, 
though not killed, were disabled and wounded in the défense. The 
housing and feeding of such persons are, then, a fédéral governmental 
function and duty. When the government of the United States 
purchases land in a state for the purpose of discharging such a duty, 
it is not within the power of the state législature to interfère with 
or regulate the mode in which it shall be performed. What it 
dœs for this purpose is exactly as much within its complète con- 
trol as when its quartermaster furnishes food to its soldiers, or 
when its pension agents distribute money to its pensioners. It 
is entirely immaterial in what place, within the jurisdiction of the 
government of the United States, the duty is discharged. State Unes 
cannot affect or modify the complète control which the fédéral 
government and its agents and oflflcers duly authorized hâve over 
the manner of discharging it. The jurisdiction of the state gov- 
ernment in such a case is excluded not because of the place where 
the act is done, but because that which is being done is the busi- 
ness of the United States, and sucli business is as completely be- 
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yond the influence and control of the state government as if it were 
not done within the territory of the state. It is in évidence that 
in the report made by the board of managers to congress, provided 
by law, an appropriation was asked for oleomargarine, and that the 
appropriation was made by congress to cover the proposed expendi- 
ture. Would it be contended that, if congi'ess were to pass an act 
providing that oleomai^arine should be served by its quartermaster 
in the messes of its troops, axiô. a state were to pass a law forbid- 
ding the use of it as an unhealthful food, such a law could aflect 
oiflcers obeying the laws of congress in thus furnishing oleomarga- 
rine within the state's Unes to the military forces of the United 
States, and would subject them to punishment before a state tri- 
bunal for violation of the state law? Clearly not. It seems hardly 
necessary to me to give illustration, to be found in many décisions 
of the snpreme court of the United States, of cases in which it has 
been held that no state can pass a law which shall in any manner 
interfère with or prevent the due exercise of its constitutional func- 
tions by the United States government through its officers and agents. 
In Ex parte Siebold, 100 U. S. 371, 394, Mr. Justice Bradley said: 

"It is argued that the préservation of peace and good order in soclety is not 
within the powers conflded to the government of the United States, but belongs 
exclusively to the states. Hère, again, we are met with the theory that the 
government of the United States does not rest upon the soil and territory ot 
the country. We thlnlc that this theory is founded on an entire misconception 
of the nature and powers of that government. We hold it to be an Incontro- 
vertible prlnciple that the government of the United States may, by means of 
physieal force exereised through ita officiai agents, exécute on every foot of 
American soil the powers and functions that belong to it. This necessarily In- 
volves the power to eommand obédience to its laws, and hence the power to 
Iceep the peace to that extent. This power to enforce its laws and to exécute 
its functions in ail places does not derogate from the power of the state to ex- 
écute its laws at the same time, and in the same place. The one does not ex- 
clude the other, exeept where both eannot be executed at tlie same time. 
In that case the words of the constitution itself show which is to yield: 'This 
constitution, and ail laws which shall be made in pursuance thereof, * • • 
shall be the suprême law of the land.' " 

Again, in the case of Tennessee v. Davis, 100 U. S. 257, 262, Mr. 
Justice Strong, quoting from Martin v. Hunter, 1 Wheat. 363, said: 
"The gênerai government must cease to exist whenever it loses the 
power of protecting itself in the exercise of its constitutional pow- 
ers," and then proceeded: 

*'It can act only through its officers and agents, and they must act with the 
States. If, when thus acting, and within the scope of their authority, those 
officers can be arrested and brought to trial in a state court for an alleged of- 
fense agalnst the law of the state, yet warranted by the fédéral authority they 
possess, and if the gênerai government is powerless to interfère at once for 
their protection, if their protection must be left to the action of the state court, 
the opérations of the gênerai government may at any time be arrested at the 
will of one of its members. The législation of a state may be unfriendly. It 
may alfix penalties to aets done under the immédiate direction of the national 
government, and in obédience to its laws. It may deny the authority conf erred 
by those laws. The state court may admlnister not only the laws of the state, 
but equally fédéral laws, in such manner as to paralyze the opérations of the 
government. And even if, after trial and lînal judgment in the state court, 
the case can be brought into the United States court for review, the officer la 
withdrawn from the discharge of his duty during the pendency of the prosecu- 
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tion, and the exercise of acknowledged fédéral power arrested. We do not 
thlnk such an élément of weakness Is to be found in the constitution. The 
United States Is a government with authorlty extendlng over the whole terri- 
tory of the Tlnion, actlng upon tlie States and upon the people of the states. 
Whlle It Is limlted In the number of Its powers, so far as its sovereignty ex- 
tends it Is suprême. No state government can exclude it from the exercise 
of any authorlty conferred upon It by the constitution, obstruct Its authorized 
offlcers agalnst Its wlll, or withhold from it for a moment the cognizance of any 
subject whlch that Instrument has committed to it." 

The same principle was upheld bv Mr. Justice Miller in the case of 
In re Neagle, 135 U. S. 1, 10 Sup. Ôt. 658. 

In my judgment, the govemor of the soldiers' home was not sub- 
ject to the law prescribing the manner in which oleomargarine 
should be served in eating houses, not because the place in which 
he was serving the oleomargarine was without the territorial juris- 
diction of the state of Ohio, but because that which he was doing 
was an act of the government of the United States within its con- 
stitutional powers, and wholly beyond the control and régulation of 
the législature of the state of Ohio. The petîtioner is discharged. 



In re SOUTHERN PAC. CO. 

(Circuit Court, N. D. Callfornia. August 16, 1897.) 

Nos. 12,247, 12,248. 

CusTOMS DuTiEs— Classification— LiQtriD Cbbosotb. 

The liquld créosote of commerce Is not a "dlstllled oïl," within the mean- 
Ing of paragraph 60 of the tarlfC act of August 27, 18&4 (28 Stat. 509, 511), 
but is a "product of coal tar," within the meanlng of paragraph 443 of said 
act, and entltled to free entry, not belng otherwise specially provlded for 
In the act. 

Applications by the Southern Pacific Company for a review, under 
section 15 of the customs administrative act (Act June 10, 1890; 26 
Stat. 131), of the décision of the board of United States gênerai ap- 
praisers relative to the classification for duty of two importations of 
créosote merchandise. Both pétitions were heard together. 

John J. De Haven and F. B. Lake, for petitioner. 

H. S. Foote, U. S. Atty., and Samuel Knight, Asst. U. S. Atty. 

MOEKOW, Circuit Judge. Thèse are two applications by the 
Southern Pacific Company for a review by this court, under section 
15 of the customs administrative act (Act June 10, 1890; 26 Stat. 
131), of the décision of the board of United States gênerai appraisers 
relative to the classification for duty of two importations of créosote 
merchandise. Both pétitions were argued together, and preciaely 
the same testimony and the same questions apply to each. The mer- 
chandise in question was imported in casks, and is described in the 
invoices as "liquld créosote." It was imported from London, Great 
Britain, into the United States, at the port of San Francisco. The 
collector of the port at San Francisco classifled this liquid créosote 
as a "distilled oil," dutiable at the rate of 25 per cent, ad valorem, 
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under the provisions of paragraph 60 of the tarifP act of August 27, 
1894, entitled "An act to reduce taxation, to provide revenue for the 
government, and for otlier purposes," and popularly known as the 
"Wilson Tarife Act." 28 Stat. 509, 511. The importer protested 
against the imposition of this duty, or any duty, on the ground that 
the créosote in question "is not a distilled oil, but is, at ordinary 
température, a solid, waxy crystal, the chief constituents of which 
are naphthaline, tar acids, and pitch, and as such should be admitted 
free of duty, under paragraph 443 of the act of August, 1894, as 
)roduct of coal tar not specially provided for." Paragraph 60, un- 
der vehich the créosote was classifled, provides: 

"Products or préparations known as alkalles, alkalolds, distilled oils, essen- 
tial oils, expressed oils, rendered oils, and ail combinations of the foregoing, 
and ail chemieal compounds and salts, not specially provided for In this act, 
twenty-five par centum ad valorem." 

Paragraph 443, one of the provisions placing articles on the free 
list, and under which, the importer contends, the créosote in question 
should be classifled, provides: 

"Coal tar, crude, and ail préparations except médicinal coal tar préparations 
and products of coal tar, not colors or dyes, not specially provided for in this 
act." 

The question to be determined is whether the créosote comprising 
thèse two importations is a "distilled oil," as found by the board of 
United States gênerai appraisers, and therefore subject to a duty of 
25 per cent, ad valorem, or whether it is a "product of coal tar," with- 
in the meaning of paragraph 443, and therefore entitled to free 
entry. The board of United States gênerai appraisers overruled the 
protests of the importer, and found that the merchandise in ques- 
tion — 

"Is a llquid substance, of a dark-brown color and tarry odor, of the spécifie 
gravity of 1.05028, and is known generaUy in commerce as 'dead oU' and 'créo- 
sote oil'; (2) that It Is derlved from coal tar by distillation, and is a distilled oil. 
Its chief constituents are naphthaline and its derivatives, along with the basie 
oils, parvollne, coridine, coUidine, and leucoline, and bitumen dissolved thereln. 
together wlth flve per cent, of crude phénol of the carbolic and cresylic acid 
types." 

While the board found that the merchandise comprising thèse two 
importations was known generally in commerce as "dead oil" and 
"créosote oil," it also found that it was derived from coal tar by dis- 
tillation, and that it was a "distilled oil." Additional testimony was 
taken at San Francisco, upon an order of référence by the court. The 
évidence pre^bnderates largely in favor of the proposition that the 
merchandise in question is known commercially as "créosote oil," 
or a "dead oil," and that it is the "product of coal tar" by fractional 
distillation. The testimony introduced on behalf of the government 
does not shovp gatisfactorily that "créosote" is chemically or commer- 
cially, or even commonly, known and described as a "distilled oil." 
In Warren Chemical Manuf'g Co. v. U. S., 78 Fed. 810, this same ques- 
tion was before the court. In that case the board of United States» 
gênerai appraisers had classifled certain coal-tar products as "prod- 
ucts knowû as 'distilled oils,' " under paragraph 60. The importer 
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protested, claiming that it was simply a "product of coal tar, not a 
color or dye not speciflcally provided for," and therefore entitled tr 
free entry under paragraph 443. It was lield that inasmuch as it 
had not been shown that the article involved in that case waa an cil 
in f act, or that it was chemically or commercially or commonly known 
as "distilled oil," the décision of the board should be reversed, and 
the article entitled to free entry under paragraph 443, as a "produot 
of coal tar." While créosote may be termed an oil, still it is not 
known as a "distilled oil." It is true that the terms "distilled oils" 
and "products of coal tar," found, respectively, in paragraphs 60 and 
443, are mère descriptive phrases. No question as to the commercial 
désignation of the merchandise in question can arise, for what is 
known commercially as "créosote oil," or a "dead oil," is not spe- 
ciflcally mentioned in either of thèse paragraphs, or in the act. The 
terms used seem to refer to the mode of manufacture, and it would 
appear that the board held the importations in question to be distiller» 
oils because they were produced by distillation, — ^fractional distilla- 
tion. But, while it is true that créosote is produced by distillatory 
processes, it is nevertheless also true that, according to the prépondér- 
ance of the évidence, it is not known as a "distilled oil." That it is 
a "product of coal tar," there can be no doubt. Such being my view 
of the évidence, it will obviously be unnecessary to consider the other 
questions discussed by counsel. Even if I were in doubt as to which 
of thèse paragraphs applied, such doubt, under the rule of construc- 
tion relating to tariflf acts, would hâve to be resolved in favor of the 
importer. Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240; 
Twine Co. v. Worthington, 141 U. S. 468, 12 Sup. Ct. 55. It may be 
further observed that, in the tarifif act of 1883 (22 Stat. p. 493), con- 
gress made a decided distinction between "dead oils," which term is 
appl'ed to "créosote," and "distilled oils"; thereby indicating and 
recognizing a différence between the two classes of oils, and preclud- 
ing the inference that the term "distilled oil" might include "créo- 
sote," or a "dead oil." The revenue or tariff laws of the United 
States are regarded as constituting practically one System. U. S. v. 
Collier, 3 Blatchf. 325, Fed. Cas. No. 14,833. It is a well-settled rule 
of statutory construction that expired or repealed acts in pari materia 
with the act to be construed may be considered by the court in seek- 
ing the correct meaning of words and terms employed in the enact- 
ment to be construed. 23 Am. & Eng. Eue. Law, 315, and cases 
there collated. See, also, Eeiche v. Smythe, 13 Wall. 162. I am of 
opinion, therefore, that the créosote comprising the two importations 
under considération is not a "distilled oil," within the meaning of 
paragraph' 60, but that, on the contrary, it is a "product of coal tar," 
within the meaning of paragraph 443, and as such is entitled to free 
entry, not being olherwise specially provided for in the act. 

It is further contended by counsel for the govemment that under 
the latter part of section 4 of the act under considération, which pro- 
vides that "if two or more rates of duty shall be applicable to any 
imported article it shall pay duty at the highest of such rates," the 
créosote in question must be subject to the duty of 25 per cent, ad 
valorem provided for in paragraph 60. It is assumed, of course. 
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that the merchandise in question is both a "distilled oil" and a "prod- 
uct of coal tar," and that, therefore, the duty provided for "distilled 
oil," being the higher duty, should apply. The contention is unten- 
able. In the flrst place, I am unable, as stated, to find from the évi- 
dence that the créosote in question is a distilled oil within the meaning 
of paragraph 60. In the second place, I do not regard the provision 
applicable to this case, for the simple reason that it cannot be said, 
Btrictly speaking, that there are two rates of duty which can apply to 
the merchandise in question. If I am correct in holding that créosote 
is a product of coal tar, within the meaning of paragraph 443, it then is 
not subject to any duty whatever, but is entitled to free entry. Under 
this condition of affairs, if the créosote be subject to duty at ail, there 
is obTiously but one rate of duty which is applicable. As was aptly 
remarked by the court in Matheson & Co. v. U. S., 18 0. 0. A. 144, 71 
Fed. 394, 395, "as one [paragraph] imposes duty, and the other exempts 
from duty, it is obvious that congress did not intend both provisions 
to apply to the same article." Without discussing the questions any 
further, I am of opinion, both from the évidence and under the law, 
that the ruling of the board of United States gênerai appraisers relat- 
ing to the two importations involved in thèse two pétitions was erro- 
neouB, and should be reversed, and it is so ordered. 



AMBEKG FILE & INDEX CO. v. SHEA SMITH & 00. 

(Circuit Court of Appeals, Seventh Circuit October 4, 189T.) 

No. 371. 

OOPTRIOHT— SUBJECTS DP COPTRIOHT— LeTTKR FiLBS. 

A System of Indexes, constltutlng a letter file, belng deslgned for use, 
and not for eonveylng Information, is not a proper subject of copyright. 
78 Fed. 479, affirmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The Amberg File & Index Company, the appellant, flled its blU In the court 
below to restraln the alleged infringement of 30 copyrights granted to WUIlam 
A. Amberg for as many so-calleid index books, styled "Amberg Dlrectory Sys- 
tem of Indexlng," constltutlng a complète Index for the proper flling of letters 
and other papers. A demurrer to the blU was sustalned and the blU dismlssed 
for want of equlty. The blU charges that ail of the so-called books, taken to- 
gether, constltute a séries or set of Indexes, prlmarily designed for use by 
large commercial houses conducting a large correspondence, and whereia letters 
and other paperâ or documents may be so flled to be readlly accessible, and 
that no one of tiie several so-called books, nor any number less than the whole 
number, can be practically employed as a gênerai Index for correspondence 
or other documents. The letter-file index conslsts of a number of aheets loosely 
arranged, and provided wlth letters In the outer margins, after the manner of 
an index, so that letters eau be slipped in between the sheets and there tempo- 
rarily held untll the space Is flUed, when the sheets can be removed from the box 
and permanently flled. The letters on the différent loose sheets are arranged In 
alphabetlcal order, the spaces between the letters varying to correspond with 
the supposed volume of correspondence to be arrangée! thereunder. In order to 
ascertaln the proper space to be allowed, the bill states that Amberg, in prepar- 
Ing the same In such manner as to adapt such copyrlghted books for such use. 
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spent much time and labor in consul tlng and readlng direetories of the inliab- 
itants and buslnesses of numerous large citles of the L'nited States, witli a 
View to preparing such copyrighted books in substantlal accordance with the 
spelling, number, and arrangement of names found In said direetories, and 
that he did so arrange and prépare his said copyrighted boolis. In other words, 
he adjusted the spaces between the letters to the supposed average require- 
ments as he ascertained them from différent direetories. 

Bond, Adams, Pickard & Jackson, for appellant. 
Banning & Banniug, for appellee. 

Before WOODS and JENKINS, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

In Baker v. Selden, 101 U. S. 99, the différence between that which 
may be protected by copyright and that which is the subject of letters 
patent is stated and Ulustrated, and the whole matter summed up in 
the language of the court: 

"The object of the one Is explanation. The object of the other Is use. The 
former may be secured by copyright. The latter can only be secured, If it can 
be secured at ail, by letters patent." 

In that case one Selden had obtained copyright of a book entitled 
"Selden's Condensed Ledger, or Bookkeeping Simplifled," the object 
of which was to exhibit and explain a peculiar System of bookkeep- 
ing. There was an introductory essay explaining the System of the 
author's bookkeeping, and certain forma or blanks, consisting of 
ruled lines and headings, were employed to illustrate the System, and 
to show how it could be used and carried out in practice. The court 
held that no copyright could be obtained, that blank account books 
are not the subject of copyright, and that the copyright of Selden's 
book did not confer upon him the exclusive right to make and use 
account books ruled and arranged as designated by him., and de- 
scribed and illustrated. In this case there is no explanation accom- 
panying the indexes. The arrangement of letters is the thought of 
the author. Thèse indexes or so-called books are not made for ex- 
planation, but for use. They do not convey information. They are 
of no possible service until subjected to use in the flling of letters. 
It is, as observed by Judge Showalter in the court below (Amberg File 
& Index Co. v. Shea Smith & Co., 78 Fed. 479), "a mechanism or device 
for the storage of letters so that they can be preserved and conven- 
iently found afterwards." The copyright law embraces those things 
that are printed and published for information, and not for use in 
themselves. The device of the appellant is not within the law of 
copyright, and the bill cannot be sustained. Decree afflrmed. 
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J. L. MOTT IRON WORKS v. CLOW et al. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1897.) 

No. 325. 

Copyright— StTBjBCTS of Copyright— Price Catalogues. 

A price catalogue, constituting a volume containing illustrations of wares 
offered for sale, such as washbowls, bath tubs, footbaths, etc., wMcli arti- 
cles are wîthout ornamentation, and cannot well be the subject of artis- 
tic treatment, is not tlie proper subject of a copyright, the letterpress 
belng confined to a statement of dimensions and price. 

On Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

This is an appeal by the J. L. Mott Iron Works from a decree sustalning the 
demurrer to its amended bill of complaint, and dismissing the bill for want 
of equity. The bill charges, in substance, that the J. L. Mott Iron Works 
since the year 1873 has continuously been engaged In the manufacture of 
varions articles and appliances of useful or ornamental character, or both, in 
iron and other base metals, and for many years has maintained an office aiid 
show room in the clty of New York and in the city of Chicago, and has con- 
ducted a large business in the articles described throughout the United States; 
that, during the period from the year 1888 to and Including the year 1893, 
the complainant became the proprietor of certain lUustrated books or cireu- 
lars, witii respect to each of which, and before publication, a printed copy 
of the title was duly deposited with the librarian of congress, and witbin 
ten days after publication two completed printed copies were deposited in 
the same office, and notice of the copyright given by Inserting on the title page 
of each printed and published copy of the work the usuaJ notice that the 
books or circulars were entered according to the act of congress. The titJes 
to thèse différent publications were as follows: "1888. Catalogue G. lUustrat- 
ing the Plumbing and Sanitary Department of the J. L. Mott Iron Works." 
"1890. Impérial Porcelain Baths." "1890. Impérial, Newport, Yorkshire, and 
Hygeia Slop Sinks." "1891. Impérial Porcelain Baths." "1892. Lavatories for 
Use in Steamships, Yachts, Offices, etc., and AU Places Where Bconomy of Space 
is Required." "1892. Impérial Porcelain Lined Iron Seat and Foot Baths." 
"1893. Impérial Porcelain Baths." "1893. Mott's Patent Slop Sinks." "1893. 
Bath-Room Pitting." Copies of their publications are flled as exhibits to the 
biU. It is alleged that each and every of such books and publications was 
designed and adapted to be used, and has eonstantly been used since their 
several publications, as books of référence by architects, plumbers, builders, 
and other persons interested in constructing houses, or requiring articles of the 
nature described, or information concerning styles, designs, dimensions, and 
other qualifies of articles of the kind described, and for purposes of com- 
parison of such designs wlth those of other manufacturers of similar goods. 
The bill further charges that the défendants, who are engaged in the manu- 
facture of similar articles, published certain catalogues, entitled: "1894. lUus- 
trated Catalogues of James N. Clow and Son, Manufacturers in and Dealers 
m Supplies for Pluiùbers, Steam and Gas Fitters, Water and Gas Works, 
Railroads and Contraetors;" that such catalogue is composed to a large extent 
of cuts and designs copied from those in the copyrighted catalogues of the com- 
plainant, or in some of them, and such cuts or designs, and the plates from 
which they were printed, were not taken or made from physical copies of ar- 
ticles manufactured by the défendants, or made by artists or engravers orig- 
inating them, but they were eopied directly from the plates, designs, or cuts 
in the catalogue or circulars of the complainants, taken by photography, or 
by some other mechanical process not involving the thought or artistic sklll 
prerequisite to make an original design or eut, or to engrave a plate from a 
physical object or manufactured article. It is chargea that the copying of such 
designs or cuts, and their publication in the catalogue of the défendants, is a 
plracy of the copyrighted catalogues of the complainant, and an infringe- 
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ment of its sole and exclusive right to publlsh 5ts catalogue for the term of 
years prescrlbed by law. The blll speciflcally States the portions of the de- 
fendants' catalogue which hâve been eopied directly, specifying nine plates, 
pictures, or designs from the défendants' catalogue alleged to be eopied from 
plates, pictures, or designs in the complainant's catalogue. The blll prays for 
an injunctioa to restrain the further prlnting, publishing, selling, or dlspos- 
ing of any catalogues contalnlng copies of the complainant's catalogue, or 
any portion, or either of them, and from printlng, publishing, selling, or other- 
wise disposing of any cuts or designs eopied, taken, or colorably altered from 
the complainant's catalogues, or either of them, during the respective terms 
of life of the copyrights of the complainant, and that such copylng may be 
declared to be an unlawful plracy of the complainant's catalogue. The de- 
murrer, so far as it Is necessary to be stated, proceeds upon the grounds that 
the matter contained In the several catalogues of the complainant was not 
the subject-matter of copyright under the copyright laws of the United States, 
that such publications vcere simply trade catalogues or circulars, and that 
neither the cuts, illustrations, nor text could be legally copyrighted, but were 
common property, and subject to the use of the défendants for the purpose 
of Issuing circulars and advertislng the same kind of wares as the wares rep- 
resented in the several books or catalogues aUeged to hâve been copyrighted. 

John H. Hamline, Frank H. Scott, and Frank E. Lord, for appellant. 
Jacob Newman, George W. Northrup, and S. O. Levinson, for appel- 
lees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge. The constitution of the United States 
grants to the congress the "power to promote the progrès» of science 
and usef ul arts by securing for limited times to authors and inventors 
exclusive right to their respective writings and discoveries." Article 
1, § 8. The power thus granted was exercised by the congress sitting 
flrst after the adoption of the constitution. 1 Stat. 124. And, in the 
act, entitled "An act for the encouragement of learning," copyright for 
the period of 14 years was reserved to the author of any map, chart, 
book, or books. The congress has since frequently acted with re- 
spect to the subject, enlarging and regulating the rights of authors 
under the constitutional provision. 2 Stat. 171; 4 Stat. 436; 9 Stat. 
106; 10 Stat. 685; 11 Stat. 138-380; 14 Stat. 395; 16 Stat. 198; 
Rev. St. §§ 4948-4971; 18 Stat. 78; 20 Stat. 359; 22 Stat. 181 j 26 
Stat. 1106. Thèse statutes exhibit the growth in the number of 
subjects to which the congress of the United States has deemed the 
constitutional provision to be applicable. The protection originally 
extended to maps, charts, and books has been enlarged to compre- 
hend books, pamp! .ats, maps, charts, dramatic or musical composi- 
tion, engravings, cuts, prints, photographs or négatives thereof, paint- 
ings, drawings. chromos, statues, statuary, and models or designs 
intended to be perfected as works of the fine arts. The act of the 
year 1874 (18 Stat. 78, c. 301) provides that: 

"The words 'engravings,' 'cuts' and 'prints' shall *e applied only to plctorial 
illustrations or works connected with the fine arts, and no prints or labels de- 
signed to be used for any other article of manufacture shall be entered under 
the copyright law but may be registered In the patent office." 

The clause of the constitution in question has been under con- 
sidération by the suprême court, and its purpose determined. Grrant 
V. Raymond^ 6 Pet. 218; Wheaton v. Peters. 8 Pet. 591; The Trade- 



318 82 FEDERAL REPORTER. 

Mark Cases, 100 U. S. 82; Baker v. Selden, 101 U. S. 99; Litho- 
graphie Co. V. Sarony, 111 U. S. 53, 4 Sup. a. 279; Higgins v. 
Keuffel, 140 U. S. 428, 11 Sup. Ct. 731. Tlie resuit of thèse déci- 
sions ■would seem to place this construction upon the constitutional 
provision under considération: That only such writings and dis- 
coveries are included as are the resuit of intellectual labor; that 
the term "writings" may be liberally construed to include designs for 
engraving and prints that are original, and are founded in the cré- 
ative powers of the mind, — the fruits of intellectual labor; that 
prints upon a single sheet might be considered a book, if it other- 
wise met the spirit of the constitutional provision; that, to be en- 
titled to a copyright, the article must hâve, by and of itself, some 
value as a composition, at least to the estent of serving some pur- 
pose other than as a mère advertisement or désignation of the sub- 
ject to vsfhich it is attached. In the case before us the bound volume 
or catalogue issued by the appellant contains illustrations of the dif- 
férent wares offered for sale, giving the dimensions and prices of 
each. The letterpress of the book is confined to a statement of di- 
mensions and price, is of no literary merit, and gives no other in- 
formation. It is a mère priced catalogue illustrated with pictures 
of the wares offered for sale. The copyright is sought to be sus- 
tained upon the ground that such illustrations are of artistic merit, 
and so within the protection of the constitutional provision; that 
any picture possessing artistic merit when connected with advertis- 
ing matter becomes part of the book, and is within légal protection. 
The particular illustrations claimed to hâve been copied are of a 
washbowl, a slop sink, a bath tub, a footbath, a sponge holder, a 
brush holder, and a robe hook. With the possible exception of the 
bath tub, neither subject has omamentation, or could well be the 
subject of artistic treatment. There is some attempt at omamenta- 
tion with respect to the surroundings of the bath tub, consisting 
of a représentation of the conventional tiled floor and tiled wain- 
scoting. We discover nothing original in the treatment of the sub- 
ject; it is merely the picture of the bath tub in ordinary use, placed 
in a room having a tiled floor and tiled wainscoting, with the usnal 
supply fittings in respect of plumbing. It is said that the book may 
be used as a book of référence by architects and owners with respect 
to furnishing a house. It is a book of référence, certainly, in the 
sensé that it may be referred to to ascertain the goods the appellant 
deals in, and the prices asked for them; but no information is im- 
parted with regard to construction, or the spécial merits of par- 
ticular construction. The pictures may appeal to the eye as pretty 
représentations of a slop sink or a bath tub, but no one could gather 
from inspection how to construct them. The only information con- 
veyed has référence to the dimensions and cost price of the article, 
and the place where they can be obtained. In brief, they are mère 
advertisements of the appellant's wares, with nice cuts or illustrations 
of the goods accompanying and forming part of the advertisement, 
as an allurement to customers. The question, therefore, which con- 
fronts us, is, were such things intended to be protected by the con- 
stitutional provision in question? The object of that provision was 
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to proraote the dissémination of learning, by inducing intellectual 
labor in works which would promote the gênerai knowledge in science 
and useful arts. It is not designed as a protection to traders in 
the particular manner in which they might shout their wares. It 
sought to stimulate original investigation, whether in literature, 
science, or art, for the betterment of the people, that they might be 
instructed and improved with respect to those subjects. Undoubted- 
ly a large discrétion is lodged in the congress with respect to the 
subjects which could properly be included within the constitutional 
pro-vision; but that discrétion is not unlimited. It is bounded and 
circumscribed by the Unes of the gênerai object sought to be ac- 
complished. 

We are referred to several cases in the courts of England in which 
the subject of copyright of advertisements haa been considered. It 
may be well to briefly examine them. 

In Hotten v. Arthur, 1 Hem. & M. 603, decided in 1863, the copy- 
right was of a catalogue of curions books offered for sale by a book- 
seller. The court ruled in favor of the copyright, — ^not, however, sus- 
taining the copyright of any advertisement, but upon the ground that 
it contained original matter, the product of intellectual labor on the 
part of the author, — observing: 

"Thls Is not a mère dry list of names, llke a postal dlrectory, court guide, or 
anythmg of that sort, wMch must be substantially the same, by whatever num- 
ber of persons issued, and however Independently compiled. Thls is a case of 
a bookseller who issues an account of his stock, contalning short descriptions 
of the contents of the books, calculated to interest either the gênerai public, or 
the persons who may take an interest in the questions treated by any particular 
books." 

This case we do not consider to be pertinent to the matter in hand. 

In Cobbett v. Woodward, L. R. 14 Eq. 407, decided in 1872, an up- 
holsterer published an illustrated catalogue eontaining engravings 
of the articles of fumiture he offered for sale, with remarks of de- 
scription. The injunction was denied, Lord Romilly asserting: 

"I know of no law which, while it would not prevent the second advertlser 
from selling the same article, would prevent him from uslng the same adver- 
tisement, provided he did not in such advertisement, by any device, suggest 
that he was selling the works and designs of the first advertiser." 

In Grâce v. Newman, L. E. 19 Eq. 623, decided in 1875, the plaintifl 
was engaged in the business of a stone and marble mason. He pub- 
lished a volume of lithographie sketches of monumental designs from 
cemeteries and churchyards. The court ruled in favor of the injunc- 
tion, observing that under the décisions in Hotten v. Arthur, supra, a 
catalogue may, under certain circumstances, be protected by injunc- 
tion; that, while the work in question had little letterpress, it was 
fuU of interesting matter, which would often be referred to and con- 
sulted as well by persons who contemplated their own deaths, as by 
others in référence to those who hâve died. In other words, it was 
a collection of designs of artistic merit, tending to the cultivation of 
artistic taste; it was not a catalogue of wares which the publisher 
of the catalogue had on hand and for sale, nor of things which he 
had manufactured, but it contained designs of artistic monuments 
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throughout Englarid, duplicates of which the publisher proposée! to 
make when ordereA The injunction seems to hâve been sustained 
upon the ground that it was a book of référence or of art. In Maple 
& Co. V, Junior Ariny & Navy Stores, 21 Ch. Dît. 369, decided itx 1882, 
the court flatly OTerruled Cobbett v. Woodward, and held that such 
a book or catalogue as is in question hère was the subject of protec- 
tion under the laws of England. It is to be observed in this case that 
it was ruled largely upon the language of the act of parliament. 
That act had for a preamble the following: 

"Whereas it Is expédient to amend the law relatlng to copyright and to afford 
greater encouragement to the production of literary worlis of lasting beneUt to 
the world." 

This was foUowed by an enacting clause, as follows: 

"The Word 'booli' shaU be construed to mean and include erery volume, part 
or division of a volume, pamphlet, sheet or letter-press, sheet of muslc, map, 
chart or plan separately published." And "the word 'copyright* sliall be con- 
strued to mean tihe sole and exclusive riglit of printing or otherwise multiplying 
copies of ony subject to which the said work Is hereln applied.'' 

The court ruled that the act dœs not say "that it is expédient to 
afiford greater encouragement to the production of literary works of 
lasting beneflt to the world and to amend the law of copyright re- 
lating thereto," but that it is expédient to amend the law of copy- 
right generally, merely adding the principal reason of doing so; that 
there was i^othing in the preamble to eut down the enacting part, 
even if the enacting part had not been clear; and that there was 
nothing in the act to exclude a book consisting of pictures only, or to 
restrict the act to books containing letterpress. It is to be hère re- 
marked that the parliament of Great Britain, unlike the congreaa of 
the United States, is unlimited in power; and, with the construction 
and effect placed upon the preamble of the act by the court, there 
would seem to be little escape from the conclusion to which the court 
arrived. In this country, under the constitution, the power lodged 
with congress is not unlimited, but is restricted to the promotion of 
the progress of science and useful arts. The ruling of the English 
court is therefore not pertinent, except as it illustrâtes the subject. 
It is further to be said that the case of Cobbett v. Woodward, over- 
ruled by the case of Maple & Co. v. Junior Army & Navy Stores^ bas 
been expresslv approved and quoted at length by the suprême court 
of the United' States. Baker v. Selden, 101 U. S. 99, 105, in which 
case the court also cited approvingly the remarks of Mr. Justice 
Thompson in Clayton v. Stone, 2 Paine, 382, Fed. Cas. No. 2,872, in 
which it was said that the acts of congress in respect to copyright 
were intended for the encouragement of learning, and weremot in- 
tended for the encouragement of mère industry, unconnected with 
learning and the sciences. In this latter case a daily price current 
was held not to be within the purview of the copyright law, and it 
was said that: 

"The act In question was passed In exécution of the power hère glven [by 
the constitution], and the object, therefore, was the promotion of science; and 
It wouid certainly be a pretty extraordinary view of the sciences to consider 
« daily or weekly publication of the state of the market as falling within any 



class of them. They are of a more flxed, permanent, and durable character. 
The term 'science' cannot with any propriety be appUed to a work of so 
fluctuating and fugitive a form as that of a newspaper or priée current, the 
subject-matter of wblcli Is daily changing, and is of mère temporary use. 
Although great praise may be due to ttie plaintiffs for their industry and enter- 
prise in publisliing this paper, yet the law does not contemplate their belng 
rewarded In this way. It must seek patronage and protection from Its utility 
to the publie, and not as a work of science." 

in the Sarony Photograph Case (4 Sup. Ct. 279), the court ruled 
that it was within the constitutional power of congress to confer upon 
the inventor, designer, or proprietor of a photograph a copyright, so 
far as the photograph is an interprétation of original, intellectual 
conception. The court declined to décide whether the copyright law 
is applicable to the ordinary production of a photograph, but, with 
respect to the particular photograph then before the court, held that 
it was entitled to protection as a work of art originating in the mental 
conception of the author, which was given visible form and expres- 
sion by the sélection and arrangement of varions accessories; and 
upon that ground alone, as we read the opinion, the copyright was 
sustained. In the later case of Higgins v. Keuffel, 140 U. S. 428, 11 
Sup. Ct. 731, the court observes that the provision of the constitution 
"evidently has référence only to such writings and discoveries as are 
the result of intellectual labor"; and, "to be entitled to a copyright, 
the article must hâve by itself some value as a composition, at least 
to the extent of serving some useful purpose other than as a mère 
advertisement or désignation of the subject to which it is attached." 
So far as the décisions of the suprême court hâve gone, we think they 
hold to the proposition that mère advertisements, whether by letter- 
press or by picture, are not within the protection of the copyright 
law. It is possibly not beyond compréhension that pictures of slop 
sinks, washbowls, and bath tubs, with or without letterpress state- 
ment of dimensions and priées, though intended mainly for advertise- 
ment, may, in localities where such conveniences are not in common 
use, be the means of instruction and of advancement in knowledge 
of the arts, and, when they are the product of original, intellectual 
thought, may possibly corne within the scope of the constitutional 
provision. It is enough for the présent purpose to say that, in our 
judgment, congress has not seen fit to enact a law which can reason- 
ably be given so broad a construction. The decree will be aiïirmed. 



KATHREINER'S MALZKAFFBB FABEIKEN MIT BESCHRAENKTER 
HAFTUNG et al. v. PASTOB IvNEIPP MEDICINE CO. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1897.) 

No. 393. 

1. Tkadb-Mabks — Inpringbment — Déception of Public. 

Where the name, portrait, and fac simile signature of another are em- 
ployed without bis consent and against his will, and are so assumed with 
a View to deceive the public into the belief that the product marketed and 
sold was prepared under his supervision, and offered to the public witU 
his sanction, an injunction wlU be granted. 

82 F.— 21 
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2. Samb— How AcQTJiHED— Period ot Use. 

It Is not esaential to a valid trade-mark that its use shall hâve been long 
continued, or that the article on -wWch It Is used should be widely known, 
or should hâve attained great réputation. It is sufflcient if the article 
with the mark upon It has become actually a vendible article in the mar- 
ket, with intent by the proprietor to continue its production and sale. 

8. SAME— BURDBN OF PrOOF. 

Where an alleged infringer in Amertca, who used marks unquestionabiy 
belonging to another in foreign countrles, claims to hâve anticipated him 
in the use of the mark in the American marliet, such alleged infringer 
should show with accuracy and détail the times of its earlier sales, and in 
the absence of such proof the court wlU not be overcrltical in respect to 
the date of the flrst occupancy of the American market by the proprietor 
of the genuine article. 

Appeal f rom -the Circuit Court of the United States for tlie Northern 
District of Illinois. 

A biU In equity was filed in the court below by the appellants, Kathreiner's 
Malzkaffee Fabriken mit Beschraenkter Haftung and Kneipp Malt-Food Com- 
pany, complalnants, against the Pastor Kneipp Medicine Company, the ap- 
pellee, to restraln the use of certain trade-marks or trade-names, "Kneipp Malt 
Coffee," "Kneipp CoËEee," and "Kneipp MalzltafCee," and to restraln the use of 
the plcture and signature of Rev. Father Sébastian Kneipp in connection witli 
malt coffee, either upon packages containing the goods, or in advertisementa 
or announcements In relation thereto. The motion for the Injunctlon was heard 
in the court below upon the bUl and answer, and upon certain afiidavits; and 
the motion for injunctlon was denied, and an appeal to thls court taken from 
such ruling. 

■ For some years prier to the year 1891, Sébastian Kneipp, a résident of 
Worishofen, Bavaria, and a priest of the Roman Catholic Church, and known 
throughout the continent of Europe as the "Révérend Father Kneipp." "Father 
Kneipp," "Pastor Kneipp," or "Pfarrer Kneipp," had Interested himself in the 
subject of health, and had devised and formulated a System of dietetics, health 
preservatives, hygienic food, and sanatives, which he also had explalned and 
expounded through addresses, lectures, pamphlets, and books wrltten and pub- 
lished by him, and particularly through a book entitled "Meine Wasser Kur," 
publlshed in 1886, and a book entitled "Thus Shalt Thon Live," published in 
1889 (which latter work had passed through 19 German éditions), both of which 
Works had been translated and published in the Bnglish language, and ex- 
tensively circulated in the United States of America, prier to the year 1891. 
Among other things, he deprecated the use of coffee, asserting it to be a 
deleterious beverage, and advocated as a substitute a drink prepared from 
roasted malt; stating that the malt must be roasted brown, and then finally 
ground and used like ordinary coffee. The use of malt as a substitute for coffee 
was not, however, original with Father Kneipp, but It had been in use for 
many years among the poorer classes of Europe. He also established in Bavaria 
a sanitarium where he put into practlce his peculiar methods of treatment and 
of diet, and his name and works and sanitarium became known throughout the 
continent of Europe. His peculiar vlews with respect to the manner of living 
were widely adopted and practiced, and his sanitarium was resorted to from 
ail parts of the continent, and by ail classes of people seeklng cure of their mal- 
adies. The firm of Franz Kathreiner Nachfolger, of Munich, with the knowl- 
edge and approval of Father Kneipp, and under his supervision, direction, and 
control, devised and employed certain formulas and processes for treatlng and 
preparing maltèd grain with a View to obtalning a cheap, wholesome, aud 
nutritious food drink, and prepared a malt coffee possesslng In considérable 
degree the aroma and taste of coffee, separating by some secret process the 
caffeone, which is the aromatic principle of coffee, from the caffein, its stimu- 
lating base, and infusing the roasted malt with the caffeone; so that. as it is 
claimed, tlie préparation is strengthening, healthful, and agreeable, retaining 
the aroma of coffee, but discarding its injurious properties. This firm placed 
thls product upon the market with the knowledge, consent, and approval of 
the Révérend Sébastian Kneipp, and after submission to him, and obtaiuing his 



approval of the metliods, formulas, and processes employed in its préparation. 
The firm designated thls product as "Kathreiner's Kneipp Malzkattee." Xlie 
firm obtained from Pather Kneipp, for themselves, their successors and li- 
censees, the rlgM and privilège of se designating the product, and of the use 
of Father Kneipp's name in connection therewitli, and the right to place upon 
eadi package the portrait and fac slmile signature of Father Kneipp; he 
granting them the sole and exclusive rlght, license, and privilège so to do. So 
marked, identifled, and approved by Pather Kneipp, the product became widely 
and favorably known throughout the continent of Europe, and acquired a great 
réputation and sale. In 1892 the flrm, with the approval of Father Kneipp, 
sold and transferred ail rights and privilèges with respect to the production 
and sale of the product, and the use of the trade-names and trade-marks men- 
tloned, to a firm styled "Kathreiner's Malzkaffee Pabriken WilUelm and 
Brougier," vrhich thereafter continued the business under llke conditions, and 
Increased and extended the market for the product. In July, 1893, aH rights 
were transferred to the appellant the Kathreiner Malzkaffee Pabriken mit 
Beschraenkter Haftung, a corporation then created, and which acquired aU the 
rights and privilèges of the former proprietors, with the consent and approval 
of the Révérend Sébastian Kneipp, and «ucceeded to the property, good wlll, 
processes, inventions, trade-marks, and trade-names used In connection with 
the product, and has since continued to own, control, conduct, and operate the 
business, and to manufacture and sell the product In wrappers or labels sub- 
stantially identlcal with the former labels, but with Its corporate name Im- 
posed thereon as the manufacturer, in lieu of the names of the former manu- 
facturers when the product was sold in Germany, and, when sold in other coun- 
tries, bearing words whlch are translations or équivalents of the German phrases 
employed, the word "Kneipp" belng always Included as a materlal and ehar- 
acteristic part pf the label, and the packages always had thereon the portrait 
and fac slmile signature of Pather Sébastian Kneipp. The product has become 
widely known in many countries as "Kneipp Malt Coffee," and registratlon of 
the name "Kneipp," and of such plcture and signature, In connection with malt 
coffee, has been allowed In the United States of America, England, Russia, 
Germany, France, Austrla, Italy, Belgium, HoUand, Denmark, Greeee, Luxem- 
burg, Norway, Sweden, Pinland, Switzerland, Roumania, Servia, Canada, Ar- 
gentine Republlc, Brazil, South Australia, and the Cape of Good Hope. In 
1891 the proprietors commenced to send this malt coffee, In packages so identi- 
fled, to lie United States. On September 12, 1891, a shlpment was ma de to 
Seigfrled Gruner & Co., of New York; on May 5, 1892, to Ignatz B^uhro, West 
Hoboken, N. J.; on November 23, 1892, to John A. Stocker, Détroit, Mich.; 
on Pebruary 3, 1893, to B. Lohmen, Sheboygan, Wls.; and on Aprll 11, 1893, to 
Langler & Sons, New York, and to other persons. Thèse shipments were made 
as forerunners to establlsh a demand and market therefor in the United States; 
and since October, 1891, thls malt cofCee has been contlnuoiisly for sale in the 
United States In packages exhibltlng the name, portrait, and fac slmile signature 
of Sébastian Kneipp, the business developlng In ail countries with remarlvable 
rapidlty. No proceedings to reglster the trade-mark under the act of congress 
were had untll 1894, although in 1891 an attorney was employed to procure 
such registratlon (whieh was not obtained untll the year 1895), and for the 
name, portrait, and fac slmile signature of Pather Sébastian Kneipp. In 1893 
the German proprietors, through their agent, entered into contract with Rein- 
hart Ralir, of Manitowoc, Wls., for the manufacture and sale of malt coffee by 
this process in the United States and under the auspices of a contemplated 
American corporation. Thls resulted finally, in the spring of 1895, in a con- 
tract for the exclusive control of Kneipp malt cofCee, under the stated trade- 
mark and trade-name. In the territory of the United States and Canada; and 
thls contract, with the consent of ail parties, was transferred to the Kneipp 
Malt-Food Company, one of the appellants, in December. 180,5, which corpora- 
tion has since that date succeeded to and conducted the business of manu- 
f acturing and selling malt coffee, under the trade-mark and trade-name stated, 
throughout the United States and Canada, in compllance with the method and 
process employed by the German proprietors. 

In Aprll, 1892, John Blocki and Edward Heller, of Chicago, who had for a 
short tlme theretofore conducted a drug business at Chicago under the name 
of Jotin Blocki Drug Company, incorporated themselves, under the laws of 



324 82 FEDERAL REPORTEE. 

the State of Illinois, as Pastor Kneipp Medlcine Company. In 1891 thèse men 
entertained the thought of enterlng upon the manufacture of some of the 
articles mentloned In the works of Father Kneipp, and Blocki had written to 
him of Ms intention, and asked for the terms of the secret formula of béné- 
ficiai oil. He subsequently wrote stating that it was proposed to use the 
name, picture, and signature of Father Kneipp as trade-marks. No reply 
was received from Father Kneipp dlrectly to this letter, but Blocki received 
from a German lawyer a letter, addressed in behalf of Father Kneipp, refus- 
Ing to permit it. Subsequently they formed the corporation stated, using the 
corporate name, Pastor Kneipp Medicine Company, and commenced the man- 
ufacture and sale of différent medichies and articles recommended by Father 
Kneipp, and selling translations of the books written by him, and this with- 
out his consent or lleense. This corporation also manufacture and sell a malt 
coffee In packages labeled "Kneipp CofEee" and "Pf. Knelpp's Malzkaffee," 
and which contain the portrait, and the fac simile of the signature, of the 
Révérend Sébastian Kneipp, and upon which Is stated that "Révérend Father 
Kneipp recommends this substitute for coffee to ail persons of nervous tem- 
pérament, impaired digestion, and children." Upon one side of the package is 
prlnted in large letters, both in English and in German text, "Do not Fall to 
Try Father Knelpp's Strength-Giving Food." The appellee also issued, by 
way of advertisement, and for display In stores where its product should be 
for sale, a large picture of Sébastian Kneipp, with the fac simile of his signa- 
ture, and with the words prlnted thereon: "For Sale Hère. Mgr. Seb. Knelpp's 
Mediclnes. Pastor Kneipp Medicine Co., Importera, Chicago." This prépara- 
tion so sold is in faet made from Dakota malt, and by the appellee. It also 
issued circulars to the trade, stating, "Dur malt coffee is prepared aecording 
to Révérend Father Knelpp's directions," and it is sold by "Pastor Kneipp 
Medicine Co., importers of Kneipp articles, Chicago, U. S. A. Every package 
has our trade-mark (Father Knelpp's portrait and signature)." On the 9th 
day of January, 1893, tlie appellee deposited in the office of the commis.sioner 
of patents, for registration, and on the llth day of April. 1893, procured reg- 
Istration of, a trade-mark, the essential features of wîiieh are the portrait 
and fac simile signature of Rev. Sébastian Kneipp, the accompanying statement 
of the appeUee being that "the class of merchandise to which this trade-mark 
Is appropriated is medicine, and the peculiar description of goods comprised in 
such class is médicinal préparation of roots and herbs. to wit." Heve follow 
a large number of well-known médicinal roots and herbs, and concluding with 
the following: '^Cherry, valerian, violet, water mlnt, wild angeUca, wormwood, 
Knelpp's laxative tonic, rhubarb pills, headache and fever powder, malt 
cofCee, Invigorating food." This statement is accompanied by the afiidavit of 
the président of the corporation, stating, among other things, "that the said 
corporation has at this time a right to the use of the trade-mark therein 
described; that no other person, flrm, or corporation has the riglit to such use, 
either in the identlcal form, or In any such near resemblance thereto as might 
be calculated to decelve." The évidence presented by the appellee left qui te 
indeflnite the date when it first commenced the manufacture and sale of malt 
cofCee, although the gênerai business of the corporation would seem to be 
the dealing in the articles recommended by Rev. Father Kneipp. There was 
évidence tending to show that at first the appellee import ed the malt coffee 
prepared by the German proprietor, but afterwards prepared malt cofCee from 
American malt, discovering that it eould be produced in that 'vny at a less 
priée. The fact of such importation by the appellee of the malt cofCee of the 
German proprietor was not denied. 

Frank F. Eeed, for appellants. 
Louis K. Grillson, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). Upon 
the record, we are constrained to believe that the Pastor Kneipp 
Medicine Company, the appellee, was "conceived in sin and brought 
forth in iniquity," that wrong attended at its birth, and that fraud 
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stood sponsor at its christening, imposing upon the corporate child 
a narne to whicli it was not entitled, and which it had no right to 
bear. The name of an eminent philanthropist was taken without 
bis consent and against his protest. Tliis assumption of name was a 
wrong which we cannot doubt a court of equity would, upon his appli- 
cation, hâve restrained, even if the purpcee of the corporation had been 
wholly innocent and praiseworthy; but hère, it is clear, the name, 
the portrait, and the fac simile signature of Eev. Sébastian Kneipp 
were employed, not only without his consent and against his will, 
bat were so assumed with a view to deceive the public, and to induce 
the belief that the product marketed and sold was prepared under 
his supervision, and olïered to the public with his sanction. Under 
such circumstances, equity will not hesitate to extend its préventive 
arm. Pillsbury v. Mills Co., 24 U. S. App. 395, 12 C. C. A. 432, and 
84 Fed. 841. It is true that the Eeverend Sébastian Kneipp is not 
a party to this suit, nor hère complaining of the unauthorized use 
of his name. The appellants cannot therefore be heard in censure, 
unless they hâve acquired a right to the employment of this name, 
portrait, and fac simile signature in connection with the sale of malt 
coffee. If they bave no property right therein, they hâve no stand- 
ing in equity; but if they possess such property right, and it bas 
been invaded, the wrong will be restrained. Without dispute, the 
présent German proprietor, one of the appellants, has the exclusive 
right, so far as the Eeverned Father Kneipp could grant it, to the 
use of his name, portrait, and fac simile signature in connection with 
the sale of malt coffee. It is clear, also, that its right to such ex- 
clusive use is sanctioned by the law of Germany, and of ail «ther 
countries where the trade has been established. It is claimed that 
no such exclusive right exista in this country, for the reason that, 
as is asserted, at the time of the assumption of the particular dés- 
ignations complained of, no trade or established market for the 
goods existed in the United States, and that only sporadic importa- 
tions are shown. It goes without saying that a trade-mark or 
trade-name can be acquired only by adoption accompanied with ac- 
tuai use. Wbether user in one country confers the exclusive right 
to the use of the trade-mark or trade-name in another, as against 
a piratical use of it in such other country, we are not called upon 
to say. It would appear to hâve been so held in Gollins Co. v. 
Oliver Ames & Sons Corp., 20 Blatchf. 542, 18 Fed. 561. The prin- 
ciple of that décision would seem to be that while the owner of a 
trade-mark may not be entitled to its exclusive use everywhere and 
under ail circumstances, and may not enjoin its innocent use, yet 
where the public is, by the use of it, deceived and injured, equity 
will interpose, although the complainant may not bave applied the 
trade-mark to the particular article, but to articles of the same class 
of merchandise. See, also, In re Munch, 50 Law T. ÇN. S.) 12 ; In re 
Riviere's Trade-Mark, 32 Wkly. Eep. 390; Paine v. Daniell & Sons' 
Breweries, 10 Eep. Pat. Cas. 217. It may be suggested whether, 
in thèse days of rapid and constant intercommunication and extend- 
ed commerce between nations, any narrow line of demarkation should 
be established, on the one side of which should stand moral wrong 
with légal liability, and upon the other moral wrong with légal 
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immunity. If, however, the courts of a particular government can, 
with respect to the subject in hand, take cognizance only of wronga 
committed within the geograpMcal boundaries of the country, it is 
still not necessary, in our judgment, that a trade in an article should 
be fully established, in the sensé that the article be widely known, 
before the proprietor of its trade-mark or trade-name may be en- 
titled to the protection of equity for the préservation of his rights. 
Otherwise it might be impossible, with respect to a valuable and 
désirable article or product of manufacture, designated by a partic- 
ular brand or in a particular manner, ever to establish a trade. Cralt 
and cunning, discerning the value of the product, and the profit to 
be acquired, would, at the inception of the business, ilood the market 
with spurious and cheaper articles or préparations of the similitude 
of the genuine, and strangle the trade in the genuine at its birth. 
It is enough, we think, if the article with the adopted brand upon 
ît is actually a vendible article in the market, with intent by the 
proprietor to continue its production and sale. It is not essential 
that its use has been long continued, or that the article should be 
widely known, or should hâve attained great réputation. The 
wrong done by piracy of the trade-mark is the same in such case 
as in that of an article of high and gênerai réputation, and of long- 
continued use. The différence is but one of degree, and in the 
quantum of injury. A proprietor is entitled to protection from the 
time of commencing the user of the trade-mark. McAndrew v. Bas- 
eett, 4 De Gex, J. & S. 380; Jackson v. Napper, 4 Rep. Pat. Cas." 
45; Cope v. Evans, L. R. 18 Eq. 138; Hall v. Barrowa, 32 Law J. Ch. 
548. • In the latter case it is well observed, in language which we 
do not hesitate to adopt: 

"It has sometlmes been supposed that a manufacturer can only acquire such 
a property In a trade-mark as wlU enable him to maintaJn an Injunction agalnst 
the piracy of It by others by means of long-contlnued use of It, or at least such 
a use of It as Is sufflelent to give It a réputation In the market where such 
goods are sold. But I entertaln great doubt as to tlie correctness of thls vlew 
of the case. The Interférence of a court of equity cannot dépend on the 
length of time the manufacturer bas user of It. If the mark or brand be an old 
one, f ormerly used, but stnce dlscontlnued, the former proprietor of the mark 
undoubtedly cannot retaln such a property In It, or prevent others from vtsing 
It; but provided It has been orlglnally adopted by a manufacturer, and con- 
tlnuously and still used by him to dénote hIs own goods when brought Into 
the market and oBfered for sale, then, I apprehend, although the mark may 
not hâve been adopted a week, and may not hâve acquired any réputation In 
the market, hls nelghbor cannot use that mark. Were It otherwise, and were 
the question to dépend entlrely on the time the mark had been used, or the 
réputation it had acquired, a very dlfficult, If not an insoluble, Inquiry would 
hâve to be opened in every case, namely, whether the mark had acquired In 
the market a distlnotlve character, denoting the goods of the person who first 
used It. The adoption of it by anotJier Is proof that he considers that at that 
time It is likely to become bénéficiai; and, if the manufacturer who flrst used 
It were not protected from the earllest moment, it is obvious that maliclous 
and pertinacions rivais might prevent him from ever acquirlng any distlnctive 
mark or brand to dénote hls goods in the market by adopting his mark, how- 
ever varied, immedlately after Its adoption or change by the original user of 

The évidence hère is satisfactory that the product in question 
was marketed in the United States first in the year 1891, and fol- 
lowed during the years 1892 and 1893 by other importations, not 
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numerous, indeed, but so many and in such quantities as one would 
look for during the flrst years of the growth of an infant industry, 
and indicating the intention of the proprietor to actively occupy 
the market. We are satisfied, also, that the appellee, at the outset 
of its enterprise, imported some of the genuine packages, and there- 
after adopted and placed upon packages of its own manufacture the 
indicia pertaining to the genuine, and which no one but the parent 
Company and its licensees had authority from the Révérend Sébas- 
tian Kneipp to employ, and which none other had the right to use. 
By reason of the circulation of the works of Pastor Kneipp in this 
country, faith in his théories of life and his remédies for the ills of 
life was growing, creating a good will in the sale of this malt coffee, 
thus authenticated with his name, picture, and fac simile signature, 
that was valuable to its owner. The date at which the appellee 
flrst undertook to Impose upon the public its spurious article is left 
uncertain. Claiming to hâve anticipated the appellants in the 
American market, it should hâve, with accuracy and détail, ex- 
hibited the times of its sales. This has not been done. In the 
absence of such proof, we are not inclined to be overcritical with 
respect to the date of the flrst occupancy of the American market 
by the proprietor of the genuine article. We cannot but conclude 
that the appellee was not, as is claimed, the flrst to occupy the mar- 
ket, and that it sought to aggrandize to itself unlawfully, by the 
name assumed, and by the indicia placed upon its packages, the good 
will of a trade which belonged to another, and to deceive the public 
into the belief that its goods were the goods of the appellant for- 
eign corporation, or its predecessors in right, prepared with the 
knowledge and under the sanction of the Révérend Sébastian Kneipp, 
and that it sought to create the impression in the public mind that 
it was the importer of the genuine article. Upon the whole record, 
we think it clear that the appellants were entitled to the équitable 
relief demanded. The order or decree appealed from is reversed, and 
the cause remanded to the court below, with directions to issue the 
writ of injunction as prayed for. 
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(Circuit Court of Appeals, Bighth Circuit. August 2, 1897.) 

No. 799. 

1. Patents — Abandonment of Invention — Use and Salbbefork Application. 
The use or sale of an Invention by the inventor wlthin two years before 
application Is no just ground to présume its abandonment, unless accom- 
panled by other acts or déclarations clearly evlnclng an Intention to dedl- 
cate the Invention to the public. Hence abandonment will not be pre- 
Bumed merely from e statement contained in the patent itself that "the 
invention is in practical opération, and on the market in considérable 
numbers, and the facts hère stated with regard to its opération are such 
as hâve been ascertained from commercial expérience." 

i. Samb— Pkior Use— Evidence. 

The défense of prier use should be supported by évidence beyond « 
reasonable doubt, and the unsupported statement of a single witness that 
a machine embodying the Invention was constructed and put in operatioa 

■ Behearing denied October tS, 1897. 
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before ihe application Is insufflcient, when unaccompanîed by any drawings 
or exhlblts thereof. 
8. Samb — Infrtngbment — Combinations. 

One uslng ttie essentlal éléments of a combination as enumerated In one 
clalm cannot escape Infrlngement because lie does not use subordinate or 
unlmportant éléments of comblnations described in other daims, and whicli 
were manifestly omitted from the claim In question that the inventor might 
more perfectly secure the essential éléments of bis invention. 

4. SAME— NOVBLTY AND INVENTION— WiNDMILLS. 

The substitution of an internai toothed spur-wheel for external toothed 
spur-gear in the machinery of wlndmills, by combining the same with the 
pinlon, pltman, and pump, held to Involve patentable Invention, In view of 
the dlfflcultles thereby overcome, and the fact that the improvement Im- 
medlately went Into gênerai use, though internai tooth spur-wheels had 
long been used In many other machines. r 

5. Same. 

The Martin patent, No. 433,531, for improvements in wlndmUls, shows 
patentable novelty and invention, and Is valld. 71 Fed. 701, reversed. 
Thayer, Circuit Judge, dlssenting. 

Appeal from the CSrcuit Court of the United States for the District 
of Nebraska. 

This Is an appeal from a decree which dlsmlssed a Mil brought by Mast, 
Foos & Co., a corporation, for the infringement by the appellee, the Demp- 
ster Mill Manufacturing Company, a corporation, of letters patent No. 433,531, 
issued on August 5, 1890, to the appellant, as the assignée of Samuel W. 
Martin, for Improvements in wlndmills. 71 Fed. 701. Hère are copies of the 
dravsfings and spécification of this patent: 

"(No Model.) S. W. Martin. 

"Wlndmill, 
"No. 433,531. Patented Aug. 5, 1890. 
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"TJnited States Patent Office. 

"Samuel W. Martin, o£ Sprlngfleld, Ohlo, Assigner to the Mast, Foos & 

Company, of Same Place. 

"Wlndmill. 

"Spécification Fonntng Part of Letters Patent No. 433,531, Dated 
Augnst 5, 1890. 

"Application Filed May 2, 1890. Sériai No. 350,281. (No Model.) 
"To AU Wliom It May Concern: Be It known timt I, Samuel W. Martin, a 
citizen of tlie United States, residing at Springfield, in the county of Clark 
and State of OMo, hâve invented certain new and useful improvements in 
windmills, of which the foUowing is a speeiflcation, référence being had there- 
in to the accompanying drawings: This invention relates to Improvements tn 
windmills. ïhe invention consists, essentially, of an improved back-gear or- 
ganization involvlng an extemal-toothed pinion and an internai-toothed spur- 
gear, the pinion being mounted on the wheel-shaft, and the gear having formed 
on or connected with it the wrist-pin, to which the operating-pitman Is at- 
tached, whereby the speed of the main shaft as applied to the wrist-pin and 
pitman Is reduced, and whereby, also, ail pounding and lost motion is pre- 
vented as the pitman-connection passes over the center and clianges from a 
pushing to a pulling action. This object is accomplished by the fact that a 
plurality of the pinion-teeth are always engaged with the Internai spur-gear, 
resulting In giving a perfeetly uniform and smooth and noiseless rcciprocating 
motion to the actuatmg-rod, thereby prolonging the life of the machine by sav- 
Ing it from constant jarring and preventing wear and tear. In the accompany- 
ing drawing, forming a part of this spécification, and on which like référence 
letters mdicate corresponding parts, the figure représenta a side élévation of 
my improved organization, with some of the parts in section, showing the same 
applied to any approved tjrpe of wlndmill structure. The letter A désignâtes a 
cast frame or structure carried by the upper part of the turntable of a wlnd- 
mill, of which B refers to one of the bearing-blocks, and C to an arm, to which 
is pivoted the pitman, D. This pitman is triangular, and of the type on the 
market in windmills manufactured by my assignées of this invention. To one 
extremity of this pitman is attached a pitman-bar, B, the other end of which 
bar is fitted upon a wrist-pin, F, carried by the internai gear, G. This gear 
may be of any approved type, so long as it is provided with internai teeth. In 
the présent case It Is constructed with a disk, H, having a hub, I, and a rim, 
J. It is mounted upon a stud or shaft, K, carried by the bearing-block, B. On 
the main shaft, L, is placed an extemal-toothed pinion, M. It will be observed 
from the drawing that the pinion is within the circumference of the rim, J, and 
is intermeshed with the teeth of said rim. It will also be noticed that a plu- 
rality— three in the présent instance — of the teeth of the pinion are engaged 
with the teeth of the gear-rim. This is due to the fact that the rim encircles the 
pinion.' Thus it wiU be seen that when the main shaft is rotated with Its pin- 
ion the internai gear-wheel, G, will also be rotated, though at a reduced speed, 
and, as several of the teeth of the pinion are always engaged with the teeth 
of the rim, no lost motion will occur as the wrist-pin passes the center, and 
the strains are changed from a pull to a push upon the pitman-bar, B. The 
actuating-rod, 0, connects with the pitman, D, In any approved manner, at P, 
and extends down from the tower to the appliances to be operated; say a 
pump. The freedom of the organization from lost motion and sudden jerks as 
the wrist-pln passes over the center renders the opération of the pump smooth 
and regular. This increases the efCectiveness of the pump, and prevents undue 
wear and tear. The invention is In practical opération, and on the market in 
considérable numbers, and the facts hère stated with regard to Its opération 
are such as hâve been ascertained from commercial expérience with it. 

"Having thus fully described my Invention, what I claim as new, and désire 
to secure by letters patent, is: (1) The combination, with a wlndmUl-driving 
shaft and a pinion thereon, of an internai-toothed spur-wheel mounted adja- 
cent to the said shaft, and meshing with said pinion, a pitman connected with 
the spur-wheel, and an actuating-rod connected with the pitman. (2) The 
combination, with a windmill-driving shaft and a pinion mounted thereon, of 
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an Internal-toothed spur-wheel, mounted adjacent to sald shaft, and meshlng 
with sald pinion, a pitman-bar connected to the spur-wheel, a plvoted pitman 
connected to the sald bar, aijd an actuatlng-rod connected to sald pitman. (3) 
The combinatlon, with the upper part of a wlndmill turntable, the main shaft 
mounted thereon, and a pitman plvoted thereto, an actuating-rod carrled by 
the pitman, and a plnlon mounted on said shaft, of a shaft or stud adjacent 
to the main shaft, an internai spur-gear mounted on said shaft or stud and 
having a wrlst-pin, and a pitman-bar connected to the wrist-pln and to said 
pitman. 

"In testlmony whereof I aSix my signature In présence of two wltnesses. 

'• "Samuel W. Martin. 

"Wltnesses: 

"Warren Hull. 
"H. W. Plaisted." 

The flrst clalm of this patent Is the only one that la now said to be infrlnged 
by the appellee. The Infringing device may be described from Martin's draw- 
ings. Discard Martin's triangular pitman, D, earry his pump-rod, O, to tlie 
left until it stands in the same vertical plane as the shaft, K, stralghten the 
pitman-bar, E, swing its right end downward, and pivot it directly to the pump- 
rod, O, and we hâve the device used by the appellee. The défenses were that 
there was no novelty or utility in the combinatlon of the appellant, and that 
the appellee did not infringe it. In support of thèse défenses the mill Com- 
pany introduced in évidence letters patent No. 182,394, dated September 19, 
1876, to Edward Williams, for a new and improved vrindmill which shows the 
pitman for driving the pump-rod actuated by two eccentric external-toothed 
gear-wheels, so that the wind-wheel will hâve an Increased leverage, and on the 
up-stroke of the pump-rod wOl draw it slowly, while it will retum it more 
quickly upon the down-stroke. This was the only patent on a windmill offered 
as anticipating Martin's invention. A number of other letters patent were in- 
troduced, from which it appears that intemal-toothed gearing had been used, 
long before Martin made his invention, to drive pinions which actuated wood- 
saws, cutters of harvesting and mowing machines, and like parts of similar ma- 
chinery. One witness testiiied that a windmill whose pump-rod was driven by 
an external-toothed pitman and an internal-toothed spur-gear was constrneted 
and operated by the Spencer Manufacturing Company at Blue Springs, Neb., 
about November 1, 1889, but convincing évidence was produced by the appel- 
lant that Martin's first mill was constructed and sold as early as July, 1889. 

H. A. Toulmin, for appellant. 

H. W. Pennock and L. K Morrison, for appellee. 

Before CALDWELL, SAlfBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The court below dismissed the bill in this case on the ground that 
the statement contalned in the letters patent upon which this suit is 
based, that "the invention is in practical opération, and on the market 
in considérable numbers, and the facts hère stated with regard to its 
opération are such as hâve been ascertained from commercial expéri- 
ence with it," proved that the appellant had abandoned the inven- 
tion. The acts of congress provide that one who has invented and 
discovered a new and useful improvement, "not in public use or on 
sale for more than two years prior to his application unless the same 
is proved to hâve been abandoned, may, upon payment of the feea 
required by law, and other due proceedings had, obtain a patent 
therefor." 16 Stat. c. 230, p. 201, § 24 (Rev. St. § 4886). The issue 
of the Datent is. therefore, prima facie évidence that the invention it 
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protects was not in public use or on sale for more than two years 
prior to the filing of the application on which it is based, and tlia.t it 
"was not proved to be abandoned. The utmost efifect of the récital 
in the patent which we hâve quoted could not carry it further than 
to show that within two years prior to the application the improve- 
ments described in it had been used and sold. But the use and sale 
of the invention within two years before the application for the 
patent was ûled was not sufQcient to establish an abandonment of 
the invention, because the act of congress expressly authorizes the 
issue of a patent notwithstanding such use and sale. An abandon- 
ment may undoubtedly be proved within two years prior to the filing 
of the application, but it ought not to be presumed, and it should be 
established by convincing évidence of the intention of the owner of 
the invention to dedicate it to the public. An abandonment is a 
dedication, and, like any other dedication, it should be clearly 
proved. It rests upon the intention of the inventer. If he express- 
ly déclares, or by his acts clearly shows, his intention to dedicate his 
invention to the public, a flnding of abandonment would be warrant- 
éd. But such a dedication should not be lightly presumed, because 
it surrenders a vested right of property as much as the dedication of 
land for a public park or a public road. The évidence in this case 
does not satisfy us that the appellant, or. the inventer, Martin, its 
assigner, ever had any intention to dedicate this improvement to the 
public. Under the acts of congress, they were authorized to use 
and sell the invention for two years, and to apply for and receive 
their patent, se that their failure to apply during that time was not 
inconsistent with an intention to préserve and protect their rights. 
There is ne évidence in the record of a use or sale of the invention 
more than two years before the application was made. There is 
ne évidence of an express déclaration that the inventer or the ap- 
pellant would not, or did net intend to, apply for a patent for it, 
and there is no évidence of any acts incensistent with such an inten- 
tion. On the other hand, the application for the patent within twe 
years after the invention was made was presumptive évidence of an 
intention not to dedicate it to the public, and the issue of the patent 
was prima facie proof that it had not been abandoned. Moreever, 
the défense of abandonment was not pleaded, and the appellant had 
no opportunity to meet it by évidence. It was discovered by the 
court below at the final hearing, and it rested on the statement in 
the patent which we hâve quoted, and on that alone. That state- 
ment was insufflcient to support it. Mère forbearance to apply 
for a patent until one has perfected his invention, and tested it by 
actual practice, alïerds no just ground to présume its abandonment; 
nor will the use or sale of it within two years before the application 
is flled afford such ground, unless such use or sale is accompanied by 
other acts or by déclarations which clearly évidence an intention 
to dedicate the improvement to the public. Agawam Ce. v. Jordan 
7 Wall. 583, 607; Adams v. Jones, 1 Fed. Cas. 126. 127 (No. 57); Bab' 
cock V. Degener, 2 Fed. Cas. 293, 297 (No. 698) ; Jones v. Sewall, 13 
Fed. Cas. 1017, 1027 (No. 7,495); M'Millin v. Barclay, 16 Fed. Cas. 
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302, 306 (No. 8,902): Pitts v. Edmonds, 19 Fed. Cas. 751, 757 (No. 
11,191). 

In considering the merits of the case, the défenses of prior use and 
no utility may be dismissed without extended considération. Ail the 
witnesses on both sides of tlie case testify that tlie combination of th.e 
internal-toothed spur-wheel with. the pinion and the other usual ma- 
chinery of a wiudmill and pump is more useful and more valuable 
than any other combination of éléments in a windmill and pump yet 
discovered. The évidence of prior use is the testimony of a single 
witness, who was once in the employ of another infringer of the de- 
vice of the appellant, but has since been employed by the appellee. 
He produces no part of the old windmill which he testifles was set 
up and put in opération before Martin flled his application, and his 
évidence is without the support of any patents or exhibits, and with- 
out the support of the testimony of any other witness. The unsup- 
ported oral testimony which will warrant a flnding of prior use 
should be clear and satisfactory. It is always open to suspicion. 
It ought to be suificient to establish such a use bevond a reasonable 
doubt. The Barbed-Wire Patent, 143 U. S. 275, 12" Sup. Ot. 443, 450 ; 
Deering v. Harvester Works, 155 U. S. 286, 300, 15 Sup. Ct. 118. The 
testimony for the appellee on this issue is not of this character, and 
it will be dismissed without further comment. 

But the appellee dénies infringement. The essential élément of 
the combination which the inventor sought to protect by the tirst 
claim of the patent in suit was the internal-toothed spur-wheel or 
spur-gear meshing with and driving the pinion which actuated the 
pitman and pump-rod. Prior to his invention, ail windmills had 
been driven by external-toothed spur-wheels. As the cogs on the 
spur-wheel and pinion and the other parts of the machinery wore 
away, the spur-wheel and the pinion drew apart, and as the pitman- 
connection passed over the center, and the motion changed from a 
pulling to a pushing one, or vice versa, a pounding and racking of the 
machinery arose, which shortened its life, and sometimes stripped 
the cogs from the pinion. The object of Martin's invention was to 
do away with this pounding, and to prevent this wear and strain of 
the machinery. He accomplished this by throwing aside the exter- 
nal-toothed spur-gear, and combining an internal-toothed spur-wheel 
with the pinion and the other necessary éléments of the windmill, 
80 that, as he says, "a pluralityof the pinion-teeth are always en- 
gaged with the internai spur-gear, resulting in giving a perfectly uni- 
form and smooth and noiseless reciprocating motion to the actuat- 
ing-rod, thereby prolonging the life of the machine by saving it from 
constant jarring, and preventing wear and tear." The évidence is 
undisputed that this invention completely accomplished its purpose. 
In the year 1893 or 1894 the appellee discarded the external-toothed 
spur-gear, with which it had previously driven its windmills, and sub- 
stituted in its mills the internal-toothed spur-wheel described and 
claimed by Martin. The record discloses the fact that the président 
of the appellee had previously seen one of the mills of the appellant 
in opération, and that he was advised to make this change by his pat- 
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tern-maker, wh.o had been in the employ of an infringer upon the ap- 
pellant, against wkom it had procured a decree, because the pattern- 
maker thought that the internal-toothed wheel was a good thing. 
The appellee seeks to escape from the inévitable conclusion to which 
thèse facts lead on the plea that it does not use the pitman-bax, the 
wrist-pin, or the pivoted pitman described in the speciflcation and in 
the second and third claims of Martin's patent. Its counsel invokes 
the principle that there can be no infringement of a combination if 
any élément of the combination is absent from the infringing device, 
and insists that the absence of the pivoted pitman and of the pitman- 
bar is fatal to the appellant's claim of infringement. The answer is 
that this invention consists essentially, as the inventor déclares at 
the beginning of his spécification, in the combination of the internal- 
toothed spur-gear with any suitable pinion, wind-shaft, wrist-pin, 
pitman, and pump-rod of a windmill, and that he has broadly claimed 
this combination in the first claim of his patent. That claim is: 

"(1) The combination, with a windmill-driving shaft and a pinion thereon, 
of an internal-toothed spur-wheel mounted adjacent to the said shaft, and 
meshing with said pinion, a pitman connected with the spur-wheel, and an 
aetuating-rod connected with the pitman." 

There is not an élément in this combination which is not found in 
the windmill of the appellee, and it cannot be permitted to read 
other éléments into this claim, and then to defeat it, because it does 
not use the éléments it interpolâtes. The pitman-bar and the pivot- 
ed pitman were omitted from this claim, we think, for the express 
purpose of securing the essential élément of the invention in com- 
bination with any pinion, pitman, and pump-rod that might be used. 
In our opinion, the spécial oflGice of the second and third claims was 
to secure combinations containing the pivoted pitman and the pit- 
man-rod described in the speciflcation and omitted from the first 
claim, and the fact that thèse claims were added is a very persuasive 
argument that the additional éléments they protect were not secured 
by the first claim. Any construction which would read into the 
first claim thèse additional éléments renders it useless and unmean- 
ing, because it gives it the same eiîect as the claims which follow it, 
and in this way shows that neither the patentée nor the patent ofiQce 
contemplated such an interprétation. The appellee has appropriat- 
ed the essential feature of this invention, — the internal-toothed spur- 
gear in combination with the pinion, pitman, wind-shaft, and pump- 
rod of a windmill. The terms of the first daim of the patent are 
plain and unambiguous. They need no construction, and, when tak- 
en in their ordinary signification, they f uUy describe and clearly claim 
the combination which the appellee is using. It ought not to escape 
hère, because it does not use subordinate or unimportant éléments 
of combinations described in other claims, which were undoubtedly 
omitted from this daim that the inventor might more perfectly se- 
cure the essential élément of his invention. Manufacturing Co. v. 
Wharton, 28 Ped. 189, 190; Tondeur v. Stewart, Id. 561, 564; Coupler 
Co. V. Pratt, 70 Fed. 622, 629. 

Finally, the counsel for the appellee argue that there is no patenta- 
ble novelty in the combination described in this claim, because in- 
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ternal-toothed spur-wheels were old and well known, and the substi- 
tution of them for external-toothed spur-gear in tiie macMnery of 
windmills was notliing but a double use. This argument is always 
plausible and persuasive where old éléments hâve been combined to 
produce a new or better resuit. Each élément, taken by itself, lias 
its old effect, and it is always difflcult to understand how it was that 
the practiced eyes of skilled mechanics did not at once see and apply 
the necessary remedy to the troublesome evil which the invention re- 
moves. The fact, however, that such an evil long existed, and that no 
mechanic pérceived or applied the remedy, is the most conclusive 
évidence that something more than his eyes and skill was required 
to discover and apply the requisite device. It is true that internal- 
toothed spur-wheels, their effect and their relative advantages over 
external-toothed wheels had been familiar to mechanics time out of 
mind. They had been used on mowing machines and harvesting 
machines, on machines for sawng wood, and doubtless upou hun- 
dreds of other machines, but no one had ever combined one of thèse 
internal-toothed wheels with the pinion, pitman, and pump of a wind- 
mill until Martin made his invention in the year 1889. Windmills 
were old, and their opération was familiar to mechanics, but until 
that year they went on pounddng their wheels with every stroke of 
the pump-rod, wearing themselves out prematurely, and occasionally 
stripping their pinions of cogs for the lack of the combination of this 
internal-toothed spur-wheel with the other essential éléments of their 
machinery. If naught but the skill of the mechanic was required to 
make this improvement, it is passing strange that no mechanic ever 
made it until after Martin discovered and described it. In Electric 
Co. V. La Rue, 139 U. S. 601, 11 Sup. Ot. 670, the suprême court sus- 
tained a patent to one who took a torsional spring, such as had been 
used in clocks, doors, and other articles of domestic furniture, and ap- 
plied it to telegraph instruments. In Crâne v. Price, Webst. Pat. 
Cas. 409, the use of anthracite coal where bituminous coal had pre- 
viously been used for smelting iron was held to be an invention, be- 
cause it produced better iron at less expense. It is not infrequently 
a difflcult and délicate task to détermine whether or not the applica- 
tion of an old device to the production of a new or better resuit rises 
to the dignity of an invention. Mr. Justice Brown says in 0. & A. Potts 
& Co. V. Creager, 155 U. S. 597, 608, 15 Sup. Ot. 194, 198, that the resuit 
of the authorities upon this subject is that, "if the new use be so near- 
ly analogous to the former one that the applicability of the device to 
its new use would occur to a person of ordinary mechanical skill, it 
is only a case of double use; but if the relations between them be 
remote, and especially if the use of the old device produce a new re- 
suit, it may at least in volve an exercise of the inventive faculty." 
The best évidence that the application of the internal-toothed spur- 
wheel to the new use of propelling the machinery of a windmill would 
not occur to a person of ordinary mechanical skill is that it did not 
occur to any of them in ail the years in which windmills had been in 
use before Martin discovered and applied it. Thomson v. Bank, 10 
U. S. App. 500, 512, 513, 3 C. C. A. 518, 522, 523, 53 Fed. 250, 255; 
Loom Co. V. Higgins, 105 U. S. 580, 591; Consolidated Safety- Valve 
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Co. T. Crosby Steam-Gauge & Valve Co., 113 U. S. 157, 179, 5 Sup. Ct. 
513; Magowan v. Packing Co., 141 U. S. 332, 341, 342, 12 Sup. Ct. 71; 
The Barbed-TVire Patent, 143 U. S. 275, 281, 283, 12 Sup. Ct. 443, 450. 
Moreover, the combination of Martin immediately went into gênerai 
use. More than 3,000 windmills whicb contain bis combination 
bave been manufactured and sold since 1890. AU the witnesses 
testify to its advantages over the old combination which çontained 
the external-toothed gear, and the fact that the appellee discarded 
the latter, and substituted the former, demonstrates its utility and 
its advantages. Where the question of novelty is in doubt, the fact 
that the device bas gone into gênerai use, and bas displaced other 
devices previously employed for a similar purpose, is sufSeient to 
turn the scale in favor of the invention. 0. & A, Potts & Co. v. 
Creager, 155 U. S. 597, 609, 15 Sup. Ct. 194; Smith v. Vulcanite Co., 
93 U. S. 486; Magowan v. Packing Co., 141 U. S. 332, 343, 12 Sup. 
Ci. 71. 

The probative force of the patent, and of the facts to which we 
bave advertëd, constrain us to hold that the combination described in 
its flrst claim rose to the dignity of an invention, and was properly 
secured by the patent. The decree below must be reversed, witb 
costs, and the casé must be remanded to the court below, with di- 
rections to enter a decree to the effect that the flrst claim of the pat- 
ent is vaJid, and is infringed by the appellee; that the latter be enjoin- 
ed frcm making, using, or selling any machine containing the com- 
bination described in that claim; and that it account for the profits 
which it bas derived from the manufacture and sale of any such ma- 
chines; and it is so ordered. • 

THAYER, Circuit Judge (dissenting). I am not able to concur in 
that part of the foregoing opinion which deals with the question of 
patentable noveltv. In my judgment, the combination covered by 
the flrst claim of Martin's patent, ÎTo. 433,531, is destitute of patent- 
able novelty, unless the word "pitman," as used in that claim, is 
understood to include the triangular pitman mentioned in the spécifi- 
cation, as well as the pitman, E, which is termed in the spécification 
the "pitman-bar." If the claim is construed as covering both of 
thèse parts, which together operate as a pitman, it might be upheld ; 
but in that event the défendant would not be guilty of infringement, 
because be does not use the triangular pitman, or any équivalent de- 
\'ice. The majority of the court bave construed the word "pitman" 
as meaning simply the "pitman-bar," which is immediately attached 
to the spur-wheel, and, as tbus construed, it admits of no doubt that 
the exact combination covered by the first claim is disclosed by a 
multitude of machines, such as mowers, reapers, churns, machines 
for sawing wood, and others of a similar character. A pinion mount- 
ed on a shaft, the teeth of which engage witb the teeth of a spur or 
drive wheel, for the purpose of communicating a reciprocating mo- 
tion to a pitman, or, vice versa, of communicating motion to a revolv- 
ing shaft, is one of the oldest mechanical devices, which bas been in 
use time out of mind; and, judging by the state of the art when the 
Martin patent was granted, it was sometimes a matter of choice 
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wbether the teeth of both. wheels were set on tlie exterior surface of 
the rims of the wheels, forming an exterior gearing, or whether the 
teeth of one wheel were set on the exterior surface, and the teeth of 
the other wheel on the interior surface of the rim, so as to form what 
is termed an "interior gearing." Very frequently it was necessary to 
adopt the latter mode of construction to render the machine more 
compact,' or to accomplish some other spécial object. In view of 
the State of the art, as illustrated by the varions kinds of machines 
above mentioned, it is manifest that the advantages to be gained by 
either method of engagement were well understood, and that, if 
called upon to cohstruct a machine for a given purpose, an experi- 
enced mechanic would hâve had no difflculty in deciding which form 
of gearing was préférable. In my judgment, the majority of the 
court attach undue importance to the fact that Martin was the flrst 
to employ the interior gearing in constructing a windmill. I also 
think that they exaggerate the defects in that class of windmills 
which are constructed with an exterior gearing. It may be that a 
windmill constructed according to Martin's patent makes a little less 
noise than a windmill which employs the exterior gearing, and possi- 
bly the wear on the cogs iS somewhat less, but the old-fashioned 
windmill had proved to be very serviceable, and the defects therein 
were not so serions as to require an exercise of the inventive faculty 
to overcome them. Martin simply applied to a windmill a method 
of gearing which was well known, and had been employ ed for many 
years in constructing other machines, and by so doing he displayed no 
more than ordinary mechanical skill. The new use to which he ap- 
plied the interior gearing was clearly analogous to the use to which 
it had been applied in other machines, notably in churns, mowing 
machines, and reapers. Nor were the results which he attained by 
the application of the old device to windmills so highly bénéficiai as 
to Justify the inference that the faculty of invention was involved in 
conceiving the new use. In my judgment, the patent laws ought 
not to be so construed as to give to the complainant a monopoly of 
an old and well-known mechanical combination in the construction 
oî windmills. The decree below being for the right party, I think it 
should be affirmed. 
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CROWN COTTON MILLS v. TURNBR. 

(Circuit Court, S. D. New York. August 26, 1897.) 

Fédéral Jurisdiction— Suit in Wrong District— Général Appearancb— 
Motion to Dismiss. 

The fillng of a général appearance In a fédéral court In an action com- 
menced by service of summons alone Is no walver of defendant's right to 
move to dismiss for want of jurisdiction, when, on the subséquent service 
of tlie complaiat, it for the first time appears that the only ground of 
fédéral jurisdiction is diverse citizenship, and that the action is brought 
in the wrong district. 

This -was an action at law by the Crown Cotton Mills against J. 
Spencer Turner. The case was heard on a motion to dismiss for 
want of jurisdiction. 

James McKeen, for the motion. 
Howard A. Taylor, opposed. 

LACOMBE, Circuit Judge. The plaintiff is a Georgia corporation; 
défendant, a résident of the Eastern district of New York. The ac- 
tion was begun by the service of a summons, without complaint or 
any statement of the cause of action; nor was the complaint flled. 
Défendant entered a gênerai appearance, demanding a copy of the 
complaint. It subsequently appeared, when the complaint was 
served, that complainant was a résident of Georgia, and the cause of 
action one of which the fédéral courts take jurisdiction solely because 
it involves a controversy between citizens of différent states. Under 
the statute the action could properly be brought only in one of the 
districts of Georgia or in the Eastern district of New York, and the 
remedy of a défendant sued elsewhere is by motion to dismiss for 
lack of jurisdiction, which is the motion now made. It is urged in 
opposition that the gênerai appearance served by défendant is a 
bar to his obtaining the relief asked for. It is abundantly settled 
that in such cases a gênerai appearance is a waiver of the right to 
object that the action is not brought in the proper district, but the 
case at bar appears to be of novel impression, since, by reason of 
the fact that action was begun solely by service of the summons, 
there was nothing to indicate to défendant, at the time he appeared, 
that the Southern district of New York was not the proper one. 
There seems to be manifest unfairness in holding that défendant bas 
waived rights of which he was not advised, when his ignorance is the 
necessary conséquence of plaintiflf's own act. There is nothing to 
the suggestion that défendant must hâve known that plaintiff was 
a Georgia corporation, because he had transacted business and car- 
ried on a correspondence with it; sending letters to, and receiving 
thein frôm, Dalton, Ga. But that was no indication that plaintiff 
had nôt been incorporated in the state of New York, nor that its 
principal ofiQce was not in the city of New York. And, even as a 
Georgia corporation, it would, under récent amendments, hâve the 
right in certain cases to bring suit hère for alleged infringement of 
patent. It was not till the cause of action was disclosed by the com- 
plaint that défendant could know positively that it was one not prop- 
erly cognizable in this court. Motion granted. 
82 F.— 22 
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BEAGDON V. PERKINS-CAMPBB3LL CO. 
(Circuit Court, W. D. Pennsylvanla. July 7, 1897.) 

1. Process— Service on Foeeign Corporation — Rbturn as Evidence. 

A returu on a summons against a nonresident corporation, showing serv- 
ice upon a person stated therein to be agent of sucli corporation, is prima 
faeie évidence of a good service under tlie statutes of Pennsylvanla. 

2. Rbmoval op Causes — Status of Causk After Removal — Rulings of 

State Court. 

Wiiere a nonresident défendant, sued In a state court, invokes the judg- 
ment of tliat court by a motion to set aside tlie service of tlie summons, lie 
is concluded by the court's décision, and cannot renew the motion In the 
fédéral court, after removing the cause, on substantially the same évidence. 

Shiras & Dickey, for plaintiff. 

H. & Gr. 0. Burgwin and Geo. N. Ohalfant, for défendant. 

ACHESON, Circuit Judge. This suit was begun in the court of 
common pleas No. 2 of Allegheny county. In the prsecipe for th^ 
writ of summons and in the writ the défendant was described as "a 
foreign corporation doing business in the commonwealth of Pennsyl- 
vania." The return of the sheriffl was: "Served Jan'y 25th, 1897, 
by delivering a true and attested copy of this writ to J. W. Crider, 
agent for the Perkins-Oampbell Company, and made known to him 
the contents thereof." Thereupon the défendant presented to the 
court of common pleas a pétition setting forth that it was a foreigu 
corporation of the state of Ohio, transacting its business therein; 
that it did no business in the state of Pennsylvania, except to ship 
goods into the state from its place of business in Ohio; that J. W. 
Crider was not, and never had. been, an agent of the défendant Com- 
pany, and that he had no connection with the company except as a 
traveling salesman, on commission; and praying for a rule on the 
plaintiff to show cause why the sheriff's return of service of the writ 
of summons should not be set aside. Accordingly, the court granted 
such a rule. The plaintiff flled an answer to the rule, denying the 
material averments of the pétition, and alleging that the défendant 
was and had been engagea in transacting its business in the state of 
Pennsylvania, and that J. W. Crider was and had been the defendant's 
gênerai agent for the state of Pennsylvania in charge of and conduct- 
ing its business therein. Dépositions on both sides were taken, and, 
after a hearing upon the merits, the court discharged the rule. The 
cause was then removed to this court by the défendant. Hère the 
défendant obtained a rule upon the plaintiff to show cause why the 
service of the writ of summons should not be set aside, and the case 
dismissed, upon the ground that J. W. Crider was not such an agent 
of the défendant that service on him bound the défendant, and for 
want of jurisdiction over the défendant. At the hearing of this rule 
the case made by the défendant was the same as that upon which 
the state court had already passed, except that the défendant pro- 
duced a new déposition containing cumulative évidence in support of 
its allégations. What, then, should be the action of this court? It 
is to be observed, flrst, that this record does not, on its face, disclose 
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a want of jurisdiction. The return of the sherifE, while not conclu- 
sive, is prima facie évidence of a good service. Hagerman v. Slate 
Co., 97 Pa. St. 534; Fulton v. Association, 172 Pa. St. 117, 33 Atl. 
324. Novr, undoubtedly, it was open to tlie défendant, by promptly 
filing a pétition for tlie removal of the case, to hâve obtained the 
judgment of this court upon the question of the validity of the serv- 
ice. Railway Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126. But the 
défendant did not pursue the course, it was at liberty to take, of 
declining to subject itself in any way to the jurisdiction of the state 
court. It invoked the judgment of that court upon the question of 
the validity of the service. Certainly, so long as the cause remained 
in the state court, that question was within its cognizance. The 
proper détermination of the question depended upon what the facts 
were. At the defendant's instance an issue of fact was raised in the 
state court, and submitted to its détermination. The décision was 
against the défendant. Is the same question to be retried hère upon 
substantially the same évidence? That, I think, is not permissible. 
This is not a court of review. The gênerai rule is that, upon the 
removal of a cause, the circuit court takes the case as it finds it, ac- 
cepting the decrees and orders made by the state court as adjudica- 
tions in the cause. Loomis v. Carrington, 18 Ped. 97. As was said 
by Chief Justice Waite in Duncan v. Gegan, 101 U. S. 810, 812, the 
circuit court "takes the case up where the state court left it off." 
The présent case, I think, falls within this gênerai rule. In .■Vllmarlc 
V. Steamship Co., 76 Fed. 615, where the défendant removed the 
cause after déniai by the state court of the defendant's motion to 
set aside the service of the summons, Judge Benedict held that the 
défendant was concluded by the décision of the state court. And 
now, July 7, 1897, the rule to show cause whv the service of the writ 
of summons should not be set aside, etc., is discharged, with leaveto 
the défendant to plead within 30 days. 



CLARK V. BBRNHARD MATTRESS CO. 

(Circuit Court, N. D. California. August 31, 1897.) 

No. 12.416. 

Decree Dismissino Bill in Equitt— When not a Bar to New Suit. 

A decree dismissing a suit in equity witliout a hearing, or détermination 
of tlie merits, wlietlier made with or witliout the consent of the complain- 
ant, is not a bar to a new suit. 

J. J. Scrivner, for plaintifl. 
John L. Boone, for défendant 

MOEEOW, Circuit Judge. The plaintif? in this case claims to be 
the owner, by assignment, of ail the right, title, and interest in and 
to a certain invention and letters patent numbered 217,704, for an 
improvement in wire-coiling machines, for the territory of the city 
and county of San Francisco, state of California, and allèges that 
the défendant, without the consent or allowance and against the will 
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of plaintiff and his assigns, bas made and used a large number, to 
wit, 100, wire-coiling machines containing the inventions and im- 
provements described and claimed in said letters patent, whereby 
plaintiff bas been damaged in the sum of |50,000. To this complaint 
the défendant has interposed a plea in bar, in which it is alleged that 
the plaintiff, on the 16th day of July, 1896, filed in this court a bill 
of complaint wherein and whereby he charged the défendant with the 
same infringement upon the same letters patent referred to and char- 
ged to hâve been infringed in the complaint filed in this action ; that 
the bill was in equity, and was for the same subject-matter, and be- 
tween the same parties, and demanded the same relief as in the 
complaint filed herein; that on the 12th day of July, 1897, the plain- 
tiff, by his attomey, without the knowledge or consent of the de- 
fendant, and of his oven free will and volition, dismissed tbe suit, and 
caused a judgment of dismissal to be entered therein; and the de- 
fendant pleads that dismissal and judgment of dismissal as a bar to 
this action. Plaintiff moves to strike out this plea on the ground 
that it constitutes no défense to this action. The effect of the dis- 
missal of a bill in equity is well established. The rule, in gênerai 
terms, is that a decree or order of the court by vs'hich the rights of 
the parties hâve been determined, or another bill for the same cause 
has been dismissed, may be pleaded in bar to a new bill for the same 
matter. But an order of dismissal is a bar only where the court has 
determined that the plaintiff had no title to the relief sought by 
his bill, and therefore an order dismissing a bill for want of pros- 
ecution is not a bar to another suit. Whenever a bill of complaint 
is dismissed without a hearing, and without any considération of the 
merits, whether with or without the consent of the complainant, the 
order of dismissal is in the nature of a nonsuit at law, and cannot be 
considered a bar to a new suit, because the matters in controversy 
are not thereby judicially determined. Carrington v. HoUy, 1 Dick- 
ens, 280; Curtis v. Lloyd, 4 Myine & C. 194; Badger v. Badger, 1 
Cliff. 237, 2 Fed. Cas. 327 (No. 717); Freem. Judgm. 270, and cases 
there cited. The motion to strike out the plea in bar must, there- 
fore, be granted, and it is so ordered. 



HECHT V. METZLER. 

(Circuit Court, D. Utah. August 16, 1897.) 

No. 195. 

Admission of States — Teansfbh of Pending Casbs— Waiveh of Right. 

The Utali enabling act authorized the constitutional convention to pro- 
vide for the transfer of pendlng cases to the proper state and fédéral courts. 
Accordingly It was provlded In the state constitution that, in cases of con- 
current State and fédéral jurlsdictlon, a transfer to the fédéral court should 
be made upon motion and bond, in default whereof the case should proceed 
In the proper state court. Held, that where neither party sought a trans- 
fer, but after final judgment In a territorial court one of them took au appeal 
to the state suprême court, and the other joined in submittlng it there for 
décision, this constituted an élection to proceed In the state courts, and 
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precluded the défendant from transferrlng the case to the fédéral court 
aiter a reversai and remand for a new trial. 

W. L. Maginnis, for plaintiff. 

Williams, Van Cott & Sutherland and E. M. Allison, Jr., for défend- 
ant. 

MAESHALL, District Judge. This action was instituted on De- 
cember 29, 1893, in a district court of Utah territory. A trial was 
had, and judgment in favor of the défendant rendered on May 15, 

1895. Thereaiter a motion for a new trial was duly made, argued, 
and submitted for décision. This motion had not been decided when 
Utah became a state, on January 4, 189G. The records and files in the 
case were, in pursuance of the state constitution, and without any act 
of the parties, transferred to the district court of the Second judicial 
district of the state of Utah, the judge of which had, as judge of the 
territorial court, heard the motion for a new trial. On January 17, 

1896, without any new submission of the motion, it was denied. On 
February 21, 1896, the plaintifE appealed to the suprême court of thp 
Btate of Utah from the judgment and order denying his motion for a 
new trial. The latter court, on March 6, 1897, reversed the judg- 
ment, and remanded the cause to the district court of the state, with 
direction to grant a new triai. On the coming down of the re- 
mittitur the défendant flled in the said district court his pétition 
averring the necessary diversity of citizenship of the parties, and 
the jurisdictional value of the matter in controversy, and a bond in 
due form for a removal of the case to the circuit court of the United 
States. The state court ordered the removal. After the entering 
of a copy of the record in the circuit court, the plaintiff moved to re- 
mand, alleging, among others, the foUowing reasons: (1) That the 
action was pending in the suprême court of the territory when 
Utah became a state, was thence transferred to the suprême court 
of the state, and was therein argued and decided without objection 
by the défendant; (2) that at the time of the admission into the 
Union of the state of Utah the cause was not pending in any district 
court of the territory. 

The case was never pending in the suprême court of the territory. 
The appeal was taken on February 21, 1896, after the admission of 
Utah to the Union, and was to the suprême court of the state. Be- 
fore January 4, 1896, the date of statehood, although a judgment had 
been rendered in the district court of the territory, a motion for a 
new trial waa therein pending and undetermined. It depended upon 
the décision of this motion whether further proceedings would be 
had in the district court, and the action must be deemed to hâve 
been then pending in that court. Hoadley v. San Francisco, 12 
Fed. Cas. 250; Wegman v. Childs, 41 N. Y. 159; Andrews v. Cassidy, 
142 Mass. 96, 7 N. E. 545; Howell v. Bowers, 2 Cromp., M. & R. 621. 
But the question remains whether the appeal by the plaintiff to the 
suprême court of the state, the appearance of défendant in said 
court, and the submission of the cause to it without objection, pre- 
clude the défendant from transferrlng the case to this court, when, 
on its reversai by the suprême court, it was again pending in the 
dj,Btriot court of the state. This question dépends on a construction 
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of section 17 of the act of congress enabling the people of TJtah. to 
form a constitution and state government, and of section 7 of article 
24 of the constitution so adopted. In section 17 of the act of con- 
gress it was enacted that the convention therein provided for should 
"hâve the power to provide, by ordinance, for the transfer of actions, 
cases, proceedings, and matters pending in the suprême or district 
courts of the territory of Utah at the time of the admission of the 
said State into the Union, to such courts as shall be established 
under the constitution to be thus formed, or to the circuit or district 
court of the United States for the district of Utah; and no indict- 
ment, action, or proceeding shall abate by reason of any change in the 
courts, but shall be proceeded with in the state or United States 
courts aecording to the laws thereof respectively." By section 7 of 
article 24, the convention ordained that ail actions, cases, proceed- 
ings, and matters pending in the suprême and district courts of the 
territory of Utah when it was admitted as a state should be appro- 
priately transferred to the suprême and district courts of the state 
respectively, except that "ail actions, cases, proceedings and mat- 
ters which shall be pending in the district courts ol the territory of 
Utah at the time of the admission of the state into the Union, whereof 
the United States circuit or district courts might hâve had jurisdic- 
tion had there been a state government at the time of the commence- 
ment thereof respectively, shall be transferred to the proper United 
States circuit and district courts respectively ; and ail files, records, 
indictments and proceedings relating thereto shall be transferred 
to said United States courts: provided, that no civil actions, other 
than causes and proceedings of which the said United States courts 
shall hâve exclusive jurisdiction, shall be transferred to either of said 
United States courts, except upon motion or pétition by one of the 
parties thereto made under and in accordance with the act or acts of 
the congress of the United States, and such motion and pétitions 
not beîng made, ail such cases shall be proceeded with in the proper 
state courts." It will be seen that, whereas section 17 of the en- 
abling act gave the constitutional convention the power to provide 
for the transfer of certain cases pending in the suprême or district 
courts of the territory to the circuit or district court of the United 
States, congress did not itself undertake to make such transfer, or to 
authorize it, except as it might be provided for by the convention. 
This délégation of authority to the convention was valid. In Mc- 
Cornick v. Telegraph Co., 25 O. G. A. 38, 79 Fed. 449-451, the circuit 
court of appeals for the Eighth circuit, speaking by Judge Lochren, 
said: 

"The constitutional convention of TJtaii was a governmental body, wLiicU con- 
gress could properly provide for to aid in preparing for tlie cliange from the 
territorial existence to statehood, and could properly invest it with authority 
to provide for ail the détails incident to such change. One of thèse unavoida- 
ble détails was the proper distribution and placing of the causes dependlng in 
the territorial courts, which would go out of existence with the change." 

That the convention did not exercise the full power conferred on 
it by congress by providing for any transfer to a United States court 
of actions pending in the suprême court of the territory at the time 
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Utah became a state is immaterial. This action was tlien pending 
in a district court of the territory, and as to it full provision was 
made. Tlie status of tlie action being so flxed, and it falling with.- 
in tlie concurrent jurisdiction of the United States circuit court, 
either party had a right to remove it to tliat court. The ordinance 
of the constitutional convention did not prescribe any time within 
wMch this right of transfer should be exercised. But an élection of 
forum once made would be binding and irrévocable. So long as no 
proceeding in the action was had in the state courts, it could not be 
contended that an élection had been made. When the plaintiff ap- 
pealed to the suprême court of the state, he elected to f urther prose- 
cute the case in the state courts. The défendant was then required 
to make his élection. A failure to then remove the case must be 
taken as a waiver of the right. He could not silently stand by and 
see the plaintiff incurring expansé, and altering his position on the 
faith of a continued exercise of jurisdiction by the state courts, 
without losing his right to so change the forum as to render such 
expense nugatory. When the défendant appeared without objection, 
and united with the plaintiff in asking a décision of the cause by 
the suprême court of the state, he but emphasized an élection that 
his failure to act had already made irrévocable. It is no answer 
to this to say that without any act of défendant the cause was car- 
ried to the suprême court of the state, and that the ordinance of the 
convention did not provide for a removal of causes from that court 
to the circuit court of the United States. The ordinance did not 
provide for the removal of any cause from any specified state court 
to the United States courts. It did provide for the transfer of cer- 
tain cases which should be pending in a district court of the terri- 
tory at the time Utah became a state to the proper United States 
court, upon condition that a prescribed pétition and bond should be 
presented to the state court in which the record was lodged, when 
the right was exercised. The transfer was from the territorial court ; 
the state court having custody of the record was but the channel 
through which it came. And, if the case was of the class permitted to 
be transferred, the mère fact that the record was In the suprême court 
of the state at the time the right to transfer was asserted would be no 
objection to its exercise, provided that the élection of the party seeking 
the transfer to remain in the state courts had not theretofore been indi- 
cated. The United States court, by a transfer, became the successor 
of the territorial court. It was to complète whatever was left undone 
in that court. Koenigsberger v. Mining Co., 158 U. S. 51, 15 Sup. Ot. 
751; Bâtes v. Payson, 4 DiU. 265, Fed. Gaa. ^o. 1,103. But no statute 
applicable to this case made it the successor of the state court, nor au- 
thorized it to take up the litigation where the action of the state court, 
invoked by both of the parties, had left it. The motion to remand 
will be sustained, at the cost of the défendant, who removed the 
cause to this court. 
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FARMBRS' LOAN & TRUST CO. v. CAPE FEAR & T. V. RT. 00. et al. 

(Circuit Court, B. B. North Carolina. Maxch 31, 1897.) 

Railkoads— FoRBCLosuRE — Mbthod 01' Sale — AproHTiOîJMEîrT op Procbbds. 
A rallroad company, whose road conslsted of three divisions, by a sin- 
gle instrument mortgaged the entire road, with ail its property and fran- 
cblses, to secure tliree séries of bonds. Each séries was declared to be a 
first lien on one of tlie three divisions respeetively, and a subordinate lien 
on the two others. In case of delault the trustée was autliorized to take 
possession of and operate tHe entire road, and pay interest on ail liie bonds 
without distinction. In case of sale the property was to bè offered first 
as a whole, and, if no satisfactory bid was received, then the divisions were 
to be sold separately. Edd, that on foreclosure every effort should be made 
to préserve the road Intact by selling it as a whole, rather than by di- 
visions, including in the sale àlso a leased road, which had been practically 
œergèd in the System; and, as this would involve the difiSculty of appor- 
tioning the proceeds to the différent séries of bonds, the cause should be 
referred to a master to ascertain the relative value and earning eapacity 
of the différent divisions. In order to reach a basis for apportionment. 

This was a foreclosure suit, instituted by the Farmers' Loan & 
Trust Company, as trustée, against the Cape Pear «& Yadldn Valley 
Kailway Company and others. 

Turner, McClure & Kolston, for Farmers' Loan & Trust Co. 
George Eountree, for Cape Fear & Y. V. Ky. Co. 
Watson & Buxton and Eobert O. Burton, for North State Imp. Co. 
Seward, Guthrie, Morawetz & Steele, for New York bondholders' 
committee. 
Cowen, Cross & Bond, for Baltimore bondholders' committee, 

SIMONTON, Circuit Judge. The case is now ripe for a final de- 
cree. Before reaching this point, a question has been made, how 
shall the property be sold? The purpose of thèse proceedings is to 
secure the rights of creditors and of shareholders by realizing the 
value of the property, and by distributing this among those entitled 
to it. Before such distribution can be made, this value must be 
ascertained. How such ascertainment can be had is, therefore, 
the paramount question, preceding ail others. The court has been 
aided by arguments of unusual ability from counsel who represent 
plans adopted by the Baltimore committee and by the New York 
committee of bondholders, Each of thèse présents a différent plan 
of reorganization. The présentation of the plans gave an oppor- 
tunity for a discussion from which the court has derived great ben- 
eflt, information, and assistance. But it would be as improper as 
it is impossible for the court to adopt either of thèse plans. They 
fulflll their office when they hâve satisfled the court — as in fact they 
do satisfy it — that there are persons able and willing to purchase 
the property, and that, therefore, it can safely be brought to a sale. 
That sale must be at public auction, open to the world. It must 
not be chilled or impeded by the adoption in advance of any plan of 
reorganization. The sale and purchase, in point of time as well as 
in point of law, must précède any attempt at reorganization. In 
order, also, to promote a favorable sale, it is important to know in 
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advance how thé proceeds of sale should be distributed among the 
classes of bonds proved. With this knowledge holders of bonds 
could détermine what course to pursue at the sale. The circum- 
stances of this case are peculiar. We hâve not to deal with bonds 
having priority and lien over the whole road. But we deal with 
bonds of three classes, each of which bas a lien of its own on an 
aliquot part of the railroad property, and a subordinate interest 
on the other parts of it. 

The Cape Fear & Yadkin Valley Railroad Company is the resuit 
of earnest and persistent effort upon the part of the citizens of North 
Carolina to secure a railroad from tide water to the mountains, 
aided by libéral appropriations and material assistance of the légis- 
lature and of the coanties interested in the project. The enterprise 
flrst took form in the enactment of an act to incorporate a company 
to construct a railroad from some point on the Cape Fear river at 
or near Fayetteville to some point in the coal régions hereafter to 
be determined, ratified 24th December, 1852. Various other acts 
were passed from time to time having the same object in view. The 
railroad was flrst called the Western Eailroad Company, but, after 
consolidation with one or more companies, the name of the company 
was changed to that of the Cape Fear & Yadkin Valley Railroad 
Company, and on 14th March, 1881, an act was ratified looking to 
the completion of the road with Wilmington as one of its termini. 
In 1883 there was a complète reorganization of the enterprise, by 
which authority was given to the said railroad company to extend 
its main Une to the city of Wilmington and to the Virginia Une. By 
section 5 of this act of 1883, it is enacted as follows: 

"Sec. 5. That the said company so reorganized, shall hâve full power and au- 
thority to make a mortg'age upon ail of its property, effects and franchises of 
every kind whatsoever, to secure the payment of its bonds, and to issue bonds 
in such sums as it may deem proper, bearlng' interest at the rate of six per 
cent, per annum, and to run for tlie period of thirty years from the date there- 
of, to t!he amount of flfteen thousand dollars per mile upon each mile of said 
road already constructed, or which may hereafter be constructed, and of any 
branch or branches of said road, and that said mortgage and the bonds issued 
thereunder shall be a flrst lien, and hâve priority over every other claim agalnst 
the company. The said mortgage, when duly executed, ehall be reglstered in 
the register's office of the county of Cumberland, and registration in said 
county shaU be deemed an effectuai and sufflcient registration for aJl purposes, 
and it shall not be necessary to register the same in any other county, any law 
to the contrary notwithstanding." 

At this time the road consisted of three divisions, known respec- 
tively as Divisions A, B, and C. Division A extended from the city of 
Greensboro to Fayetteville, and thence to the South Carolina Une, 
and was fully built and equipped. Division B was in the course of 
construction, and extended from Greensboro westward to Mt. Airy. 
Division C was in contemplation, and extended from Fayetteville to 
the city of Wilmington. There were outstanding liens on the Divi- 
sions A and B. The company resolved to exercise the power given it 
by this act of 1883 by the exécution of two mortgages upon the en- 
tire property and franchises of the company owned or thereafter to 
be acquired; one of them to be a flrst mortgage to secure bonds to 
the amount of $10,000 per mile upon the road then constructed or to 
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be thereafter construeted, and to be divided into such séries, and to 
attach as liens in sucli manner, as the board of directors may déter- 
mine; and also a second income mortgage on tlie sarae property at 
|5,000 per mile, — thus exliausting the power of mortgage given in sec- 
tion 5. On Ist June, 1886, this resolution was carried into action 
by the exécution of a mortgage to the Farmers' Loan & Trust Com- 
pany of New York by said railway company. This mortgage recited 
the fact that two other mortgages had been theretofore created in 
June and October, 1883, securing certain bonds, and covering the 
property thereafter conveyed, which bonds, in order that the présent 
mortgage should be made, had been surrendered for cancellation. It 
then, after other récitals, proceeds to mortgage that certain railroad 
extending from the city of Greensboro to Fayetteville, and f rom Fay- 
etteville to the boundary line between the states of North Carolina 
and South Carolina, where it intersects the same; and also that cer- 
tain line of railroad extending from Fayetteville aforesaid to Wil- 
mington, when the same shall be constructed; and also that certain 
line of railroad now being constructed, extending from Greensboro 
aforesaid to the boundary line between the state of North Carolina 
and the state of Virginia, at a point near Mt. Airy, together with the 
right of way for said railroad, and also ail dépôts and station grounds 
and buildings thereon, and also ail shops, engine houses, tumtables, 
water stations, warehouses, and lots, gravel pits, stone quarries, and 
other real estate used in operating said road, or in connection there- 
with, with ail side tracks and any other lands or buildings connected 
therewith, or which may hereafter be acquired, ail rolling stock, 
equipments, machinery, etc., then owned or afterwards to be acquired, 
together with ail corporate rights, privilèges, and franchises then pos- 
sessed or thereafter to be acquired by the railway company, including 
ail tolls, income, rents, etc., then owned or thereafter to be acquired 
by the railway company. Ail of thèse to be held in trust for the hold- 
ers of the bonds issued thereunder, without préférence as to priority 
in the time of issuing the same, but with a préférence and distinction 
of lien as regards the several séries of bonds as thereinbef ore specific- 
ally set forth. The distinction as to lien herein referred to is as fol- 
lows: The said bonds shall be divided into three séries of bonds, — 
that is to sày, séries A bonds, séries B bonds, and séries C bonds, — 
and they shall attach as liens upon the property hereby mortgaged in 
the folio wing manner; that is to say: Séries A bonds shall be a flrst 
lien on that portion of the railroad which lies between Greensboro 
and Fayetteville and Fayetteville and the South Carolina line, to- 
gether with ail station houses, sidings, and other property of what- 
ever nature appurtenant thereto, and a lien in common with séries 
bonds, but subordinate to séries B. bonds, upon that portion of the 
road which is now being constructed between Greensboro and the 
Virginia line via Mt. Airy, together with the property appurtenant 
thereto; and also a lien in common with séries B bonds, but subordi- 
nate to séries C bonds, on that portion of the road betweeu Fayette- 
ville and Wilmington, when the same shall be constructed, together 
with the property appurtenant thereto. Séries B bonds shall be a 
flrst lien upon that portion of the road which is now being constructed 
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between Greensboro and the Virginia line via Mt. Airy, together with 
ail station houses, sidings, and other property of whatever nature ap- 
purtenant thereto, and a lien in common with sei'ies G bonds, but 
subordinate to séries A bonds, upon tliat portion of the road which 
lies between Greensboro and Fayetteville and Fayetteville and the 
South Carolina line, together with the property appurtenant thereto; 
and also a lien in common with séries A bonds, but subordinate to 
séries G bonds, on that portion of the road between Fayetteville and 
Wilmington, when the same shall be constructed, together with the 
property appurtenant thereto. Séries G bonds shall be a flrst lien up- 
on that portion of the road between Fayetteville and Wilmington 
when the same shall be constructed, together with ail station houses, 
sidings, and other property of whatever nature appurtenant thereto, 
and a lien in common with séries B bonds, but subordinate to séries 
A bonds, on that portion of the road which lies between Greensboro 
and Fayetteville and Fayetteville and the South Garolina line, to- 
gether with the property appurtenant thereto; and a lien in common 
with séries A bonds, but subordinate to séries B bonds, on that por- 
tion of the road which is now being constructed between Greensboro 
and the Virginia line via Mt. Airy, together with the property ap- 
purtenant thereto. There are the usual provisions in case default be 
made in paying interest on the bonds, making no distinction what- 
ever between them, and permission is given to the trustée, in case of 
default, to enter and take possession of the property, operate the 
same, pay expenses of opération, and then interest on the bonds with- 
out distinction, or to sell the property at the request of one-tenth of 
the holders of bonds, again without distinction between the bonds. 
The article as to the mode of sale is in thèse words: 

"Sell and dispose of at public sale ail and singular the sa'id railroad, estate, 
real and Personal, corporate rights, franchises, and premises hereby mort- 
gaged, or agreed or intended so to be, to the highest bidder, offering the same 
flrst as an entirety, and, in case no acceptable bidder is forthcoming for the 
sald property as an entirety, then the sald trustée sliall proceed to sell separate- 
ly the three divisions of the road hereinbefore made, and upon which the sev- 
eral séries of bonds are hereby made, or intended to be made, first liens." 

The proceedings for foreclosure having been instituted in this court, 
and a receiver having been appointed, and the time having arrived 
for a anal decree, the first question which is met at the threshold is: 
How shall the road be sold, in divisions, or as an entirety? How 
shall the proceeds of sale be apportioned among the several classes 
of bonds in case, as is more than probable, a sum sufBcient to pay 
the entire sum due, with expenses, be not realized from the sale? 
This railway company dérives ail of its powers and privilèges from 
the State which created it, and the bondholders enjoy the security 
of the mortgage because the act of the législature granted this power 
to the railway company. The purpose and intent of the state was to 
secure an entire line of railway from its principal seaport to the Vir- 
ginia line. It granted the franchise to the company as an entirety, 
■^one indiAisible franchise, — granted for the purpose of constructing 
and continuing an entire continuons line of road. The mortgage is 
also a single instrument of an entire line, intended to secure inter- 
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est of ail bonds and then the principal, giving to each of them as 
part of its security the franchise of the whole line, and an interest in 
the entire road and its property. Over the action of the trustée each 
bond, without any distinction, has an equal voice with every other 
bond. The trustée must see to it that the interest on every bond is 
paid, One-tenth of ail the bonds, without distinction, can secure a 
déclaration that ail of the bonds are payable at once, and can re- 
quire the trustée to enter and take possession of the whole mort- 
gaged property. Every part of the railway property is dépendent 
upon and connected with the others, and this interdependence con- 
stitutes a part of the value of each of its several parts. Division B, 
for instance, has a value in its bed, iron, cross-ties, stations, etc. 
Besides ail thèse, it has a clearly recognized value, because it is a 
part of a continuons line operated by one set of agents from its 
western terminus to the sea. The same intrinsic and incidental 
value exists in each division. If, therefore, the property were of- 
fered for sale at auction in separate divisions, it could — probably 
would— resuit in a disruption of the entire System, against the pur- 
pose of, and defeating the ends sought by the state, for which the 
corporation was created, and to which it owes its existence and its 
powers. This will be inconsistent with the gênerai ténor of the mort- 
gage itself, and will utterly destroy an important incident in the value 
of each division. Besides this, during the opération of this railway as 
a whole System it has become possessed of certain property rights 
secured for the beneât of the whole System. Thèse are the lease of 
the South Carolina Pacific, Connecting at the South Carolina line, and 
extending to Bennettsville, S. C, — a valuable feeder. If the road 
be sold in divisions, this connection would be valuable to and could 
be purchased bv the purchaser of Division A only, at his own priée. 
From time to time branch roads hâve been constructed, connected 
with Division A and with Division B. They are valuable because of 
this connection, — because of this connection only, — and are only 
valuable to the purchaser of the division with which they are re- 
spectively connected, who will get each of them at his own price. 
The franchise cannot be divided. A sale by divisions would destroy it 
entirely. It is true that under the statute law of North Carolina 
(section 1936 of the Code of North Carolina) the purchasers of any 
railroad can form a new corporation, and, if the divisions are sold 
separately. each set of purchasers can do this. But the présent fran- 
chise for a line continuons from the northwestern boundary of the 
state to the sea would be absolutely lost, unless the road and its 
property be sold as an entirety. In that case only could the pur- 
chasers organize a corporation with this franchise. The rolling stock 
is used on the whole System. It is not needed by any division sep- 
arated from the whole. A sale by divisions would greatly impair its 
value. Every bond is entitled to its share of the value of each of 
thèse items of value. It would be unjust — it could almost be said 
it would impair the obligation of a contract — to deprive any of them 
of this incident of value. It would, perhaps, be improper — at least 
prématuré — to sav that this railroad property could not or should 
not, under any circumstances, be sold except as an entirety; not in 
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divisions. But this course — a sale of the property as a whole — 
should not be abandoned, if abandoned at ail, except as a last re- 
sort, after it bas been demonstrated that it is not practicable, due 
regard being had to tbe rigbts of tbe bondholders of eacb or any class. 
For the présent, under the stress of the reasons given, it is best to 
exhaust the effort to sell the whole property as an entirety. But, 
if the property be sold as a whole, we are met by a grave problem, — 
how shall the proceeds be apportioned? There is a marked différ- 
ence in the value of the bonds on each division, and of the real 
value of each division. Division A meets at Greensboro, one of its 
termini, the Southern Railway. At Fayetteville it crosses the At- 
lantic Coast Line. At its other terminus it meets a valuable feeder, 
the South Carolina Pacific. Division B bas fewer advantages, and is 
less valuable. So with Division G still less. This différence must be 
ascertained, and the proceeds of sale apportioned. Ordinarily put- 
ting up property at auction in open market is the best test of value. 
This, however, is not the case with railroad property under mort- 
gage. The holders of the bonds control the sale, and can make the 
price bid suit their views. This is almost the universal expérience. 
The South Carolina Eailway Company, at the end of a foreclosure 
suit involving questions of liens of flve orders of priority, was put 
up for sale, and was purchased by a controlling syndicate of flrst 
Consolidated mortgage bonds at the upset price of $1,000,000. The 
purchasers resold it within two weeks for over flve millions of dol- 
lars. It bas been suggested that the separate divisions could be 
put up at an upset price regulated by the money value of their re- 
spective bonds as indicated by récent sales. But as there is and bas 
not been any great demand for thèse bonds, their value cannot be 
flxed by any casual or isolated sales. If this be a safe guide, why 
adopt the form of a sale, when the proportionate value could be flxed 
by the market value of the bonds? If an upset price cannot be flxed 
in this way, there is no way of flxing it without some further in- 
formation. The practice of this court fumishes a mode of getting 
such information. Let the spécial master, E. S. Martin, take testi- 
mony, and report facts proved before him as follows: 

(1) What has been the relative earning capacity of thèse separate 
divisions for a period of flve years ; that is tO say, what is the value 
of the aggregate of freight going over each division between its 
termini, and the value of its passenger trafiic, and what are the 
necessary opération expenses? 

(2) What is the cost of repair of its roadbed and track? 

(3) What is the comparative estimate of the value of the respec- 
tive divisions by disinterested persons, who bave had expérience in 
railroads, furnishing such estimate under oath under cross-exami- 
nation, and giving the grounds for the estimate? 

(4) Any other facts bearing on this question of actual and relative 
value. 

Let the report contain only the facts given in évidence, so that 
the com-t can reach its own conclusion. 
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On Rehearing. 
(June 15, 1897.) 

A decree for the sale of the railroad property was entered on the 
31gt day of March, 1897. By that decree it was ordered that the 
property be sold as a whole. The mode of sale — whether in divi- 
sions or as an entirety — is wholly within the discrétion of the court. 
Among the reasons given by the court for this mode of sale was the 
passage of an act by the législature of North Garolina at its last 
session annuUing section 698 of the Code. The effect of this act 
would be that, if a sale were made by the road in separate divisions, 
doubt would exist as to the right of the purchaser to obtain a char- 
ter of incorporation. The counsel for the New York bondholders asked 
a rehearing of the decree upon the weight of this reason. Their re- 
quest was granted, and the case reheard. After an exhaustive ar- 
gument, the appréhension existing in the mind of the court has 
iiot been relieved. On the contrary, the difiQculty in obtaining, under 
the law of North Carolina, a charter for a division of this road, were 
it sold in this way, and separate purchasers had, seems more man- 
ifest. It is not a question what would be the ultimate décision of a 
court of last resort as to the right of such a purchaser; but it is the 
existence of a doubt on this point, and the necessity for the solution 
of the doubt by judicial proceedings. It is urged with great force 
that each division, if the divisions were put up separately, would be 
subjected to the same disadvantage, and that it would operate equal- 
ly upon ail; that, under thèse circumstances, the mode of ascertain- 
ing the relative value of each division would not be impaired. But 
this is not the case. Those interested in one division may not feel 
the force of the doubt, and they would be willing to go up to the full 
extent of the value of their division. On the other hand, those in- 
terested in the other divisions, and the gênerai public, who are in- 
vited to sales of this character, may feel the full force of the doubt, 
and be deterred from bidding the value of thèse other divisions. In 
such case the bids would form no comparison of value. Giving care- 
ful reconsideration of the whole matter, the conclusion heretofore 
reached has not been changed. 

At this hearing another matter has been presented by way of pé- 
tition, showing the relation of the South Carolina Pacific to the 
Cape Fear & Yadkin Valley Railroad. It appears that this ôrst- 
named road, by contract between the two corporations, was prac- 
tically merged into and made a part of the latter road; that by way 
of fortifying this agreement, and of providing for casualties, a lease 
for 30 years of ail its property and franchises was made by the South 
Carolina Pacific Railroad Company to the Cape Fear & Yadkin Val- 
ley Railroad Company; and that certain shares of stock in the for- 
mer Company were assigned to the latter company. It also appears 
that thèse shares are the property of the North State Construction 
Company. Ail of this merger and lease antedated the mortgage in 
this case. Under thèse circumstances, ail the right, title, and in- 
terest of the Cape Fear & Yadkin Valley Railroad Company and of 
the parties to this suit should be sold at the same time, and as a 
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part of the property of the Cape Fear & Yadkin Valley Kailroad 
Company, and the decree must be modifled to meet this resuit. 

It has been suggested that the provision that any purchaser at 
the sale ordered, when the property is strack off to him, shall at 
once pay to the master commissioners, on account of his purchase, a 
sufiScient sum to make up, together with the amount already de- 
posited by him as aforesaid, "twenty per cent, of his accepted bid," 
may be too onerous. Let the decree in this particular be so amended 
as to strike ont the words "twenty per cent, of his accepted bid," 
and to insert in lieu thereof the words "the sum of two hundred 
thousand dollars." Let the decree also be amended so as to require 
that the cash portions of the moneys arising from the sale be de- 
posited in solvent national banks in the state of North Carolina, in 
such amounts, as to each bank, as will render the deposit perfectly 
safe. In ail other respects the decree of March 31, 1897, ia hereby 
reaffirmed and decreed. 



BROWN et al. v. CBANBERRY IRON & COAL CO. 

ORANBERRY mON & COAL CO. v. BROWN et aL 

(Circuit Court, W. D. North Carolina. August 2, 1807.) 

Refobhation ov Dkbd— Mutual Mistakb. 

The owners of a tract of minerai land negotlated an advantageons «aie 
Of the same, but, before it was concluded, the negotlatlons were suspended, 
in conséquence of notice glven the purchasers by two other persons that 
they clalmed an Interest In the minerai. The vendors, In order to clear 
their title and consummate the eale, proeured deeds from the clalmanttt, 
paylng therefor a sum approxlmatlng Ç40,000. Formerly the two claimants 
had held thelr Interests In common, but prlor to the exécution of such deeda 
they had partltloned the same by agreement, and then held In severalty. 
The deed of one of the dalmants descrlbed the entlre tract, purportlng to 
convey an undlvided one-half of the minerai thereln, with a warranty of 
tltle. Twenty years afterwards such grantor brought suit for partition, 
daimlng to stlU be the owner of an undlvided half Interest In the minerai 
In the portion held by him In severalty when the deed was made. Hel4, 
that the circumstances Induclng the purchase, and under whlch It was made, 
clearly évidence that it was the intention of tiie parties to purchase and to 
Bell the entlre interest of the claimants, and that the holders under such 
deed were entltled to its reformation on the ground of mutual mlstalie. 

Moore & Moore, for Brown. 

E. H. Battle and Merrimon & Merrimon, for Cranberry Iron & 
Ooal Co. 

SIMONTON, Circuit Judge. The original bill in this case waa 
filed on August 16, 1887, seeking partition of certain undlvided 
minerai interests in a tract of land in Mitchell county, N. C. The de 
fendant denied the title of the complainants. Thereupon this court 
ordered an action at law to establish title. After a trial by jury, in 
which the déniai of title was not pressed by the défendant, and the 
issues rested only on estoppel by pais and by deed, a verdict was ren- 
dered for the défendant. The judgment on this verdict was set 
aside by the circuit court of appeals, and the case remandedj with 
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leave to the défendant, if so advised, to file a cross bill, with the view 
of establishing a mistake in the deeds under which tlie défendant 
held, and correcting it if established. 18 0. 0. A. 444, 72 Fed. 96. 
The cross bill bas been âled, testimony taken, and the cause is now 
at issue. 

The défendant holds by intermediate mesne conveyance under 
Hoke, Sumner, and Hutchinson. In the year 1867, thèse gentlemen, 
holding lands in North Carolina, commonly known as the "Oranberry 
Lands," negotiated the sale of them to parties in New York, for the 
sum of 1200,000. Just bef ore the sale was consummated, Hon. A. G. 
Avery heard of it, and at once notified the proposed purchasers that 
he and Brown had claims on the minerais in the laad proposed to be 
sold by Hoke and his associâtes. ïhis at once interrupted the ne- 
gotiations. Hoke and his associâtes, hearing of this claim, conclud- 
ed that it was shorter and better to purchase the adverse interests, 
and so remove the cloud on their title. They reached this con- 
clusion notwithstanding that they were advised that the claim was 
not valid. Negotiations to this end were opened with A. 0. Avery, 
as executor of his father, I. T. Avery, and with the attomeys in fact 
of John Evans Brown, the other claimant. Brown himself resided 
in Australia. The negotiations with Avery were concluded first, 
and his interest in the minerais in the land was purchased for the 
sum of $17,000. Some days afterwards the negotiations with 
Brown's attorneys in fact were concluded, after long haggling over 
the priée to be paid. This seemed to occupy their attention, and it was 
flxed ânally at |22,000. The purchasers, in this negotiation with 
Brown, were represented by Col. Gaither, a lawyer of réputation and 
expérience, and he drew the deed conveying the Interest of Brown; 
both the deed of Avery, dated May 27, 1867, and that of Brown, dated 
June 7, 1867, conveyed an interest in precisely the same tract of 
land. This tract is delineated on a plat in the record, and is con- 
tained within the Unes A, B, G, T), E, F, G, H, I, J, K, and L. Avery 
conveys "ail the right, title and interest belonging to the estate of 
I, T. Avery, and which said Avery has power to convey as executor, 
and to that tract or parcel of land lying in the county of Mitchell, 
state of North Garolina." Then cornes a fuU description by courses, 
distances, and metes, and continuing: "The said interest hereby con- 
veyed being one-half the minerai interest in said land conveyed by 
agreement by William Drigger to William J. Brown, and conveyed 
by said Brown to said I. T. Avery, and also ail the tracts of land held 
by conveyance from T. D. Carter and William Drigger, said lands 
containing about 4,000 underacres, and known as the 'Granberry Ore 
Lands,' " — with warranty of title as against the heirs of Avery. The 
Brown deed, executed by Z. B. Vance and William J. Brown, attor- 
neys in fact of John Evans Brown, conveys "the following tract of 
land, situated and being in the county of Mitchell, in the state of 
North Garolina; that is, the one-half of the minerai interest in said 
lands." Then follows a full description of the same tract as in the 
Avery deed, and ending: "Containing some 3,000 acres, and being 
the same lands condemned for the use of the Granberry Iron Works, 
known as the 'Bounty Lands.'" The habendum is: "To hâve and 
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to hold the one-half of the mines and minerais and minerai inter- 
ests in said lands," — witli a gênerai warranty of tke title "to the 
one-half of the mines, minerais, ore bank and minerai interests with- 
in the boundaries of said lands." 

It seems that there had been a dispute between I. T. Avery and 
William J, Brown as to the ownership of thèse lands, and others, 
perhaps. In 1853 thèse différences were adjusted by articles of 
agreement entered into 8th March, 1853, and carried ont by deeds. 
That by Isaac T. Avery to William J. Brown is dated 18th June, 
1853, recorded 25th December, 1866. That by Brown to Avery 
was recorded 6th August, 1873. Thèse deeds divided the lands 
between thèse two parties by a compromise line, which appears in 
the plat. Ail the lands on the east side of this line were conveyed 
to Brown; ail on the west side to Avery, On 22d August, 1860, 
I. T. Avery executed a deed to John Evans Brown (to whom, in the 
meantime, William J. Brown had to convey his interests), by which 
he gave Brown the one-half interest in "my minerai interest in the 
iron ore bank known as the 'CranbeiTy Ore Bank' " (this was on the 
west of the compromise line), and the entire interest in ail the lands 
outside of the compromise line. This deed is recorded in the same 
book as the deed from Avery to Brown, above spoken of. Thèse 
deeds relate to the same land covered by the deeds to Hoke and his 
associâtes. It thus appears that when Avery (executor) and 
Brown's attorneys in fact made thèse deeds the land conveyed was 
not held in common by thèse parties, but that Avery's estate and 
Brown each owned an undivided half of the Oranberry ore bed, and 
that Brown owned the entire minerai interest in so much of the land 
as was east of the compromise line. The deed of Brown in terms con- 
veys the one-half interest in the minerais, and by thèse terms he con- 
veys to Hoke his one-half in the Oranberry ore bed, and the one- 
half of the minerais in the land east of the compromise line. It 
is this interest of which he seeks the partition. The défendant 
says that Hoke and his associâtes desired and intended to purchase 
the whole of the minerai interest of Brown in the whole tract; 
that they negotiated for, and in fact purchased and paid for, the 
whole of this interest; that both parties intended it to be con- 
veyed; that, if the deed did not convey it, it was a mistake, — a mu- 
tual mistake, — an error of the draf tsman who drew the deed. This 
is the question to be decided : Did the deed carry out the intent of 
both parties? Did it convey ail that Brown had agreed to convey, 
and ail that Hoke and his associâtes had contracted and expected 
that he would convey? Unhappily, we are without the testimony 
of ail the actors in this transaction. We hâve full testimony of 
Hoke and his associâtes. We hâve the testimony of Z. B. Vance, 
but William J. Brown's évidence is not in the record. Perhaps he 
was not alive when the testimony was taken. A déclaration of his 
appears. This, perhaps, under strict rules of évidence, cannot be 
taken into account. 

Looking at the case a priori, the conclusion is almost irrésistible 
that both parties supposed that the entire interest of Brown was 
being purchased. Hoke and his associâtes had made a most advan- 
82 F.— 23 
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tàgeolis sale of thesè sâme lands. The sale was interrupted by 
notice of the claim of Avery's estate and of Brown. The proposed 
purchasers, about to invest a very large sum of money, would be 
satisfled with nothing but a clean title. The lands to be purchased 
were mining lands. Their only use was in working them. Every 
day's work diminished their value. Every care, thèrefore, had to 
be taken, that no outstanding interest should exist to which at some 
future time they might be cSled upon to account, and which could 
share the beneflts of their expenditure of capital, labor, and time. 
Hoke and his associâtes had to furnish them such a title. Avery 
and Brown knew of their situation and its requirements. When 
they were approached for the purchase of their interests, they knew 
what Hoke and his associâtes were obliged to get. We are not 
left to conjecture on this point. Judge Avery, the executor of 
I. T. Avery, who made the deed, swears that he knew that a clean 
title was needed. The answer of Sumner and Hutchinson to the 
suit of Vance and Brown on one of the notes given for this same 
purchase, put in évidence for one purpose, and so in évidence for ail 
purposes, distinctly déclares that the negotiations were for the pur- 
chase of the whole of the minerai interests of Brown. This being 
the case, it is clear that the purchasers negotiated for, and sup- 
posed that they were purchasing, the entire minerai interest of 
Brown, and that the vendors knew this, and consented and agreed 
to such purchase. Gov. Vance, one of Brown's attorneys in fact, 
says that the impression on his mind is that they were conveying 
the entire interest of Brown, although he adds the lapse of time 
has been so great that he cannot give the grounds for that impres- 
sion. It is not difiQcult to see thèse grounds. He knew that Hoke 
and his associâtes were bound to get an absolutely clear title; 
that they could negotiate for nothing less; that they were paying 
for nothing less; and as an honorable man, with this knowledge, 
he was bound to convey them nothing less than an absolutely clear 
title. This being the uuderstanding, intent, and purpose of both 
parties. Col. Gaither was instructed to draw the deed carrying ont 
this intent. He drew the deed in question. He had been Brown's 
counsel when the compromise between him and Avery was made and 
concluded. Professionally, he knew of this compromise. But, not- 
withstanding this knowledge, he drew this Brown deed precisely as 
if no partition had been made between Avery and Brown. This 
must hâve whoUy escaped his memory. Hère was the mistake, and 
into that mistake the attorneys in fact of Brown also fell, because, 
under their hands and seals, they acted upon and conflrmed it. It 
cannot be supposed for a moment tbat, with the knowledge they 
had of the necessity imposed upon Hoke and his associâtes of get- 
ting a clean title, they could believe that the latter could take less. 
Fraud will not be presumed, nor will it be lightly chargea. It 
seems clear that this deed was executed by both parties under a 
mistake of facts, and that it should be reformed. It is so ordered. 
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VANDERVEEB v. ASBURY PAUK & B. ST. KY. CO. et al. 
(Circuit Court, D. New Jersey. July 16, 1897.) 

1. Stkebt Railroads— New Jersey Statutes — Illégal Bonds — Innocent 

HoLDER— Claim Filed with Rbceivbr. 

Under the New Jersey statute providing for tlie Incorporation and régu- 
lation of street-railway companies, approved April 6, 1886, which proTides, 
among otlier things, tlmt no company incorporated under the a£t can begin 
to build its road until the whole amount of Its capital stocls bas been sub- 
Bcribed for by responsible parties, and 50 per cent, of each share has been 
paid In cash, that bonds secured by mortgage can only be Issued to the 
amount of the capital stock, and for the purpose of aidlng in the construc- 
tion of the road, such bonds issued before the whole amount of the capital 
stock of the company has been paid in cash, and expended in the construc- 
tion of the road, are illégal, and are void, except so far as they are held by 
bona fide purehasers for value without notice, but, where so held, constitute 
a valid claim agalnst the property, in the hands of a receiver, for the amount 
actuaUy received therefor by the company. 

2. Samk — Illégal Construction Contract. 

A contract by which certain directors of a street-railway company, actlng 
In the name of a third person, who is a mère dummy, are to construct the 
road, and divide between them the balance of the stock and bonds not re- 
quired therefor, is fraudulent, and bonds issued pursuant thereto are void. 

8. Same— Ultra Vires Contracts. 

A contract by which a street-railway company. In order to procure a right 
of way over streets rmmlng through lands owned by a land company, guar- 
antied that certain lots of the land company would become worth a certain 
price, and agreed to pay the différence between such price and whnt the lots 
would bring at auetion, Is not ultra vires. 

4 Insolvent Corporation— Right to an Accountino — General Okeditor. 
General creditors of an insolvent corporation, who hâve proved thelr 
claims, hâve an équitable llen'on the assets in the hands of a receiver, and, 
on the refusai of the receiver to enforce the lien, they hâve the same right 
as the receiver to require an accounting of the amount due on the mortgage 
bonds. 

Arthur D. Vinton and William B. Guild, for complainant. 
Charles L. Corbin and Acton C, Hartshorne, for Avon by the Sea 
Land & Imp. Co. 
Gr. D. W. Vroom, for receiver. 
Samuel A. Patterson, for Asbury Park & Belmar St. Ry. Co. 

KIRKPATKICK, District Judge. The Asbury Park & Belmar 
Street-Eailway Company was organized under an act of the législa- 
ture of the State of New Jersey entitled "An act to protide for the 
incorporation of street-railway companies, and to regulate the same," 
approved April 6, 1886, which provided, among other things, that 
"seven or more persons may associate themselves together by arti- 
cles in writing for the purpose of forming a corporation to construct, 
maintain and operate a street railway for the transportation of 
passengers," with a capital stock of not less than $10,000 per mile, 
and that, when at least |2,000 of stock of each mile of railroad, and 
a proportionate sum for every fraction of a mile thereof, proposeà 
to be constructed, shall hâve been subscribed and paid for in good 
faith and in cash to the directors named in said articles of associa- 
tion, and by them deposited with the treasurer of New Jersey, the 
Tticles of association might be filed with the secretary of state, and 
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thereupon become a body corporate, possessed of the usual corporate 
powers. The length of the road was approximately two miles. The 
amount named as its capital stock was |75,000. Four thousand dol- 
lars was deposited with the treasurer of the state, and the certificate 
filed with the secretary of state January 6, 1893, together with an 
affidavit that ail the requirements of the law had been complied with. 
The ninth section of the législative act provides that: 

"No street-railway Company Incorporated under thls act shall begin to build 
Its road until It bas filed In the office of the secretary of state a certificate 
Bigned and sworn to by Its président and treasurer and secretary and a majority 
of directors, stating that the full amount of its capital stock has been uncon- 
ditionally subscribed for by responsible parties and that fifty per cent, of the 
par value of each sbare thereof bas been actually paid in cash." 

Such certificate, dated June 1, 1893, was flled in the office of the 
secretary of state July 7, 1893. The facts that seemed to warrant 
the olïicers and directors in maldng oath to the requisites of the act 
are set forth in the testimony of George A. Aldrich, on pages 260 
and 261 of the record, as follows : 

"Q. What évidence was therè before now that 50 per cent, of that [the stock] 
had been paid in cash? A. Ttie évidence of a tender, when stock was demanded, 
for the payment of it,— the tender for the payment of the stock. Q. What do 
you mean by that? A. I mean that money was ofCered for the payment of the 
stock. Q. You mean that the money was there at the time the board signed the 
certificate? A. Not particularly at that time; it had been ofEered. Q. By 
whom? A. By Mr. Potts and myself. Q. Had it been paid to the treasurer? 
A. It had been offered to the treasurer, who held the matter until the delivery 
of tbe certificate of stock could be furnished him. Q. Was there not laid be- 
fore the board at that time a check, either certifled or otherwise, for about half 
the amount of the capital stock? A. Yes, sii-; there was a check. Q. Whose 
check was that? A. I think it was my own check. Q. On what bank? A. 
It was on the Camden bank; but whether it Was on the State Bank or the 
National State Bank of Camden I don't remember. Q. To whose order was it? 
A. To tlie order of the treasurer. Q. H. E. Aldrich? A. Yes, sir. Q. For how 
much money? A. I tliink it was for $30,000. Q. Was it not for as much as 
$37,500? A. No; there had been good and suffleient money put up besides that. 
There was some $5,500 at Trenton, and there were other moneys put up, 
which reached the $37,500. Q. Wliat became of tliat check? A. The check was 
returned for want of delivery of certiflcates of ownership. Q. Was it never 
presented to the bank for payment? A. Never presented. The money was 
never coUected. Q. And the company never received anything on that check, 
thenî A. They never entered it on their account. Q. Did they receive any- 
thing on that check? A. No, sir. Q. And the check was returned to you? A. 
Yes, sir. * * • Q. It was handed back to you by the treasurer of the com- 
pany, when? A. Some time in July, I think it was, of 1893. Q. Has the treas- 
urer of the Company ever received any cash for any of its stock? A. No; I 
think not." 

This account of the way the law was complied with is uncontra- 
dicted, and must be assumed to be true. By the certificate of in- 
corporation and the accompanying affldavits it was made to appear 
that the whole |75,000 of stock had been subscribed for in good faith 
by responsible parties, and yet not one dollar in cash reached the 
treasurer of the company; and now, on June 1, 1893, an affidavit is 
filed that 50 per cent, of the stock has been actually paid in cash 
on each share, and still again not a dollar is paid. That the tender 
of the check was a mère fraudulent pretense, intended as a salve for 
the consciences of the affiants, and that it was never intended that 
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any stock should be delivered for the same, is apparent; and that the 
directors knew this to be the case is evidenced by the fact that they 
ratiûed a contract dated June 1, 1893, with one T. B. Wilson, to build 
the road, and give him in payment theref or |75,000 in bonds and 690 
shares of stock ont of a total authorized issue of 750 shares. We 
are not at this time concerned with the validity of the seyeral issues 
of stock, further than to détermine whether the whole amount was 
paid for in cash. Not only does that part of the record which has 
been quoted négative the assertion, but in no part of it is there found 
any claim to the contrary. The seventeenth section of the act pro- 
vides: 

"That any company Incorporated under this act shall hâve power to borrow 
such sum or sums of money from time to time not to exceed in the whole its 
capital stocii as shall be necessary to build, construct or repair its road and 
branches and furnish aU necessary property and equipment for the use and 
objects of said company, and to secure the payment thereof by the exécution, 
negotiation and sale of any bond or bonds secured by mortgages on its prop- 
erty, appurtenances, privilèges and franchises, • * * and the proceeds of 
such bond or bonds shall be used only for the purpose of aidlng in the construc- 
tion, repair, or equipment of ttie road, its branches and appurtenances." 

It appears from this section that bonds secured by mortgage can 
only be issued to raise money for the purpose of aiding in the con- 
struction of a road, and then not to exceed, in the whole, its capital 
stock. That by the limitation of the bond issue to the whole of 
the capital stock, the législative intent was to require the expendi- 
ture of the whole of the capital stock in the road-building, is appar- 
rent from a reading of the several provisions of the act : The capi- 
tal stock must not be less than |10,000 per mile of road projected; 
certiflcate of incorporation will not be issued until $2,000 per mile 
has been deposited with the treasurer of the state ; work on the road 
cannot be begun until 50 per cent, of the capital has been paid in on 
each share in cash. Why thèse précautions, if the authority to issue 
bonds is to be limited only by the amount which the incorporators 
see fit to name in the certiflcate of incorporation as the capital stock 
of the road? I am clearly of the opinion that, until the whole amount 
of its capital stock has been actually paid in cash, and expended in 
building the road, the company has no authority under the act to 
borrow any money, by sale or negotiation of bonds secured by a 
mortgage on its property and franchises, the proceeds of which are to 
be used only in aid of the construction or repair of the road. It ap- 
pears from the évidence that the entire cost of the road has not 
equaled the amount of its capital stock, and, therefore, no aid by 
issue of bonds was necessary for its completion. 

The issuance of the |75,000 of bonds by the directors was unau- 
thorized by law and illégal, and the bonds are void, except so far as 
they are in the hands of bona fide holders for value without notice. 
If this were not so, the fraudulent nature of the contract for building 
the road would, of itself, be sufflcient to invalidate the bonds issued 
under it. The évidence shows that the original contract was made 
with one Wilson, who was the représentative of Potts and Aldrich, 
directors of the company, a mère dummy set up to represent a con- 
tracter, while in fact the work was to be done by the directors, and 
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the balance of stock and bonds not required for the building of tbe 
road was to be divided between tbem. Mr. Aldrich, it would seem 
from the évidence of Watson, was unable to carry ont Ms part of tke 
agreement, and fumish the money to buy rails and ties and other 
necessaries for the building of the road, so Mr. BuIIock, in February, 
1894, was substituted. Bullock took an assignaient of the Wilson 
contract, in which he agreed to do the work, and pay to Wilson one- 
half of his profits. While this agreement was made nominally with 
Wilson, it is apparent from the évidence that the real parties to the 
contract were Bullock and Potts, the président of the company. 
Watson testiiies that, in a conversation had with Bullock in regard 
to the inatters relating to the road, Bullock stated to him that his 
(BuUock's) agreement with Potts was that, after building and equip- 
ping the road, the balance of the bonds were to be divided between 
him and Potts. Bullock, while admitting the conversation with 
Watson, denied that he said Potts was to receive one-half of the 
profits ; but it appears from the testimony bf Potts that he actually 
received from Bullock $15,000 in bonds, and it is not pretended by 
any one that one dollar of bonds was ever paid to Wilson as his part 
of the profits of the contract. Bullock knew, as the évidence clearly 
shows, that the use of Wilson's name in the contract for building 
the road was a mère form, and that Potts and Watson, directors, 
were the real parties in interest. This, of itself, would vitiate the 
contract, and made invalid the bonds representing the profits made 
thereunder. Guild v. Parker, 43 N. J. Law, 430 ; Gardner v. Butler, 
30 N. J. Eq. 702; Thomas v. Eailway Co., 2 Ped. 877. None of the 
bonds hâve been produced for inspection, and it does not appear that 
in other respects they are valid obligations of the company. I hâve 
no doubt it is clearly within the power of the board of directors of a 
street-railway company to make a contract for purchase of their right 
of way, or the purchase of any rights which may be necessary for the 
use and enjoyment of their franchise, and to secure the payment of 
the purchase price by a mortgage upon their plant. It was within 
the discrétion of the board of directors to pay a lump sum in cash, to 
pay a percentage of the gross or net receipts, to abide the award 
of arbitrators, or resort to any other légal method of ascertaining 
the value of the privilège of laying their tracks over and upon cer- 
tain specified streets and roads. The situation in this case was that 
the Avon by the Sea Land & Improvement Company were the own- 
ers of a majority of the lineal feet fronting on the proposed route of 
the railroad company. The courts of New Jersey had decided that 
the railroad could not be legally built or operated without the con- 
sent of the Avon Company, and an injunction had been granted, re- 
. straining the railroad company, not only from operating, but maintain- 
ing their railroad in front of the Avon Company's lands. It was a 
matter of necessity with the railroad company to corne to some 
agreement with the Avon Company. Their existence depended upon 
it. The railroad company oiïered to construct branches to its road, 
which it said would be of advantage to the Avon Company. Wheth- 
er they would or not was a matter in dispute between the parties. 
The guaranty that certain lots would bring a certain price, or an 
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agi'eement to pay the différence between an agreed ijrice and what 
the lots would fetch at public auction, was a légal way to ascertain 
the value of the privilège bought by the railroad company. 

After the injunction restraining the maintenance and opération 
of the railroad in front of the land company's premises has, with the 
consent of the Avon Company, been dissolved, and the suits discon- 
tinued, and the railroad company has been granted and entered upon 
the enjoyment of the privilèges which had been the subject-matter of 
dispute; after the Avon Ck)mpany has parted with the title to its land 
in the way provided by the terms of the agreement, — the railroad 
company is estopped from challenging the propriety of the action of 
its board of directors in making the contract. The plea of ultra 
vires in this case, if good, is inadmissible, because the Avon Company, 
who has performed its part of the agreement, cannot, upon recession, 
be restored to its former status. Camden & A. E. Co. v. Mays' Land- 
ing, etc., E. Co., 48 N. J. Law, 530, 7 Atl. 523; Eailroad Co. v. Dow, 19 
Fed. 388; Pritts v. Palmer, 132 U. S. 282, 10 Sup. Ct. 93. 

The amount ascertained to be due the Avon Company by the rail- 
road company is the sum of $70,000, which is secured by mortgage. 
The Avon Company has also proved its claim before the receiver ap- 
pointed by this court for this same amount. Another claim (that of 
George A, Aldrich) has also been proved before the receiver. The 
filing of thèse claims with the receiver renders it unnecessary to pass 
upon the question whether the Avon Company is estopped by the ré- 
citals in its mortgage from denying the validity of the bonds which 
are secured by the complainant's mortgage; and the amount due 
thereon, under the corporation act of the state of New Jersey, the 
adjudication of insolvency, and the appointment of a receiver fastens 
the debts of the corporation upon its property, which is from that 
time appropriated exclusivelv and irrevocably to the payment of its 
debts. Button Co. v. Spielmann, 50 N. J." Eq. 120, 24 Atl. 571; 
Haston v. Castner, 31 N. J. Eq. 697. Aldrich and the Avon Com- 
pany, having flled their claims as gênerai creditors with the receiver 
of the railroad company, acquired an équitable lien upon its assets ; 
and, upon the receiver's refusai to act in the enforcement of that 
lien, hâve the same rights as he to require an accounting of the 
amount legally due upon the bonds issued by the company, and se- 
cured by the mortgage, in order that the assets may be equally dis- 
tributed among the creditors. The court's finding that the bonds 
hâve been illegally issued will not deprive bona flde holders for value 
without notice of relief. The rule is that the corporation must re- 
turn the amount which it has actually received. The exact amount 
so received, and by whom it was paid, whether for the stock or bonds 
of the company, the évidence submitted does not warrant the court 
in finding at this time. The validity of particular bonds must be 
decided "when proof is made, or attempted to be made, of bonds 
in the hands of holders presenting them." Phinizy v. Eailroad Co., 
62 Fed. 685. 

There should be a référence to a master, to ascertain the cost of 
the road, and the amount which has been paid for bonds by parties 
acting bona flde, and without notice of the fraudulent character of the 
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contract under which. the bonds were issued, together with the names 
of.such. holders, and the amount held by each. Upon the coming in 
of this report, a decree will be made, determining the amount each 
party is entitled to eut of the proceeds of sale, together with their 
respective prioritiea. 



MERCANTILE! TRUST CO. v. BALTIMORE & O. R. CO. et al, 
(Circuit Court, D. Maryland. July 29, 1897.) 

L Railboads—Eeceivees— Application of Eahnings. 

A court of equity does not take possession of a railroad for the purpose of 
performing the eontracts of the eompany, but solely to préserve and protect 
the property, and to keep the eompany a going concem, pending the settle- 
ment of claims against it; and where the earnings are not sufflcient to pay 
ail its ereditors after paylng operatlng expenses, and keeping the property In 
safe condition for opération, tliey wUl be applied to the payment of ereditors 
who hold liens or eontracts whlch, if unpaid, they are entitled to enforce, 
and the enforcement of which wUl endanger the Integrity of the property. 

2. Samb— RiGHTB op Pbbferked Stockholders. 

Act June 4, 18S6 (Laws Md. 1835, c. 395), provlding for subscriptions by 
the State to the stock of varions corporations, authorized a subscription of Ç3,- 
000,000 to the capital stock of the Baltimore & Ohlo Railroad Company. 
Section: 9 provlded that, before such subscription should be made, the stocli- 
holders of tlie eompany. In gênerai meeting, should stipulate, agrée, and bind 
the Company, by a proper instrument of writing, to guaranty to the state the 
payment, after three years, "out of the profits of the work," of 6 per centum 
per aimum on the amount subscribed, until such tlme as the clear annual 
profits of the road were sufflcient to enable it to pay a dividend of 6 per cent. 
on ail its stock, after which the state should be entitled to a perpétuai dividend 
of 6 per cent, and np more. The act also gave the state the right to six di- 
rectors in the eompany, on account of such subscription. The instrument was 
glven by the eompany in the exact language of the act. The charter of the 
eompany authorized it to incur indebtedness, and to pledge its property and 
revenues therefor. HeJd that, the interest and dividends of the state tteing 
payable from "profits," it did not ttecome a creditor of the eompany, but a 
preferred stockholder, having no équitable lien on the property of the eom- 
pany which entitled the holders pî the stock to dividends from the earnings 
of the road in the hands of receivers in préférence ta the payment of interest 
on mortgage Indebtedness subsequently contracted. 

In the matter of the pétition of the Johns Hopkins University 
in référence to the status of the preferred stock of the Baltimore & 
Ohio Kailroad Company, issued under the Maryland act of 1835 (chap- 
ter 395). 

James O. Carter, Bernard Carter, Arthur George Brown, and John 
J. Donaldson, for petitioner, Johns Hopkins University. 

E. J. D. Cross, for Baltimore & Ohio E. Co. 

Hugh L. Bond, Jr., for receivers of Baltimore & Ohio E. Co. 

John G-. Johnson, Wm. A. Fisher, Wm. Pinkney Whyte, and C. C. 
Deming, for trustées of mortgages to secure bondholders. 

Before GOFF, Circuit Judge, and MOEEIS, District Judge. 

PER CURIAM. This court, en February 29, 1896, upon an appli- 
cation contained in a bill filed by a judgment creditor, appointed re- 
ceivers of the railroads owned, operated, or controlled by the Balti- 
more & Ohio Railroad Company, and of ail its franchises and effects. 
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The bill alleged, and tlie fact was, that the railroad company was 
then largely in arrears for wages, supplies, and operating expansés, 
and had a large floating debt for money borrowed for a great variety 
of uses, and was about to make default in the payment of interest 
on its mortgage bonds and other flxed charges. It h.ad exhausted 
its means and its crédit, and its property was in immédiate danger 
of being seized, and the System of railroads controlled by it liable to 
be dismembered, and its value dissipated, by attacks from credit- 
ors ail along its routes. The receivers then appointed took posses- 
sion, and hâve since been operating the Baltimore & Ohio System, 
comprising railroads owned, leased, or controlled by the Baltimore 
& Ohio Eailroad Company in Maryland, Pennsylvania, Delaware, Vir- 
^nia, West Virginia, Ohio, Indiaua, and Illinois, and in the District 
of Ck)lumbia. The property thus came into the custody of this 
court, and while it so remains, it becomes the duty of the court to 
direct the disposition of its revenue. It is for the reason that the 
court must détermine how the revenue of this property derived dur- 
ing its temporary custody shall be disposed of, and for this reason 
alone, that the court has at this time jurisdiction of the controversy 
now to be considered. 

The receivers, upon taking possession, reported to the court the 
physical condition of the property, and from their report it appeared 
that the engines and cars were so out of repair and unserviceable 
that extensive expenditures on the existing equipment, and large 
additions thereto, were necessary to enable the road to transport its 
passengers and freight, and to perform its duty to the public under 
its charter. The large indebtedness due for wages and other operat- 
ing expenses was of that class to which is given a priority superior 
to mortgages and other liens, especially wben current earnings, 
which should hâve been appropriated to the payment of the operat- 
ing expenses, hâve been diverted to the payment of mortgage inter- 
est. Money to meet this emergency was raised by issuing receivers' 
certificates, because, as to the wages and supply claims, they had an 
equity superior to that of the mortgages and other liens, and as to 
the new equipment, because it was required in order to avoid a great 
loss to ail those who, either as mortgage bondholders, creditors, or 
stockholders, are interested in the ultimate value of the railroad as a 
whole, and because without the equipment the railroad could not 
perform its duty to the public. The receivers' certificates, which for 
thèse and similar reasons hâve been issued, are in the nature of antici- 
pations of revenue, and are primarily to be paid out of the earnings 
of the railroad which come to the hands of the receivers. The re- 
ceivers were also, out of the earnings of the road, authorized, to the 
extent to which the earnings are adéquate, to pay the rentals of leased 
Unes, the interest on mortgage bonds, and the installments on car- 
trust and equipment contracts, so far as may be necessary to prevent 
defaults and forfeitures which would imperil the integrity of the Sys- 
tem of railroads, and the rétention of the equipment required for its 
opération. A court of equity takes temporary possession of a railroad 
only in order to keep it a going concern, and préserve it pending the 
efforts of its creditors and stockholders to extricate it from the paraly- 
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;sis of financial embarrassment, or during the litigation whicli may re- 
sult from tlie foreclosure of mortgages. During this period, if the eam- 
ings of the property are not sufQcient to pay ail its creditors, the 
court directs only those to be pald who, if left unpaid, would hâve 
the right to demand that they be allowed to enforce some speciiic 
liea, Or to assert some title, which would resuit in surrendering the 
property, or some necessary part of it, to them. The railroad Com- 
pany bas contracted to pay ail its créditera, and its obligation as 
debtor is no greater to pay one than another; but the court, when it 
takes possession of its property by receivers, does not do so for the 
purpose of perforœing the company's contracta, but to protect and pré- 
serve the property. Beach, Eec. 331. Therefore, those properties 
the rétention of which impose a burden greater thjan the présent or 
ultimate beneflt to be deïived from holding them are discarded, and, 
if the income is inadéquate to pay ail, those debts and liabilities are 
postponed a default in which does not involve thé surrender of 
properties essential to the integrity of the road which the receivers 
are appointed to préserve. 

It is not denied in the présent case that the payment of the interest 
on receivers' certiflcates, the rentals, the interest on mortgage 
bonds, and the payment of car-trust and equipmeat contracts, which 
the receivers must pay in order to préserve the valuàble parts of the 
Baltimore & Ohio System, together with the current expenses of 
operating and maintaining the road, exhausts the receipts, and 
leaves nothing for payment to the holders of the flrst preferred stock ; 
and it would seem apparent, therefore, that unless the holders of the 
flrst preferred stock hâve a spécifie lien or security of some kiud, 
which has been imposed upon the property, or some part of it, or 
upon its revenues, which gives them a right to demand possession of 
some spécifie property or fund because of default in the payment 
of their demand, then it is in the discrétion of the court to say that, 
while the property remains in its custody, it is for the advantage of 
ail concerned that the property shall be preserved, by paying those 
only who hâve a lien which clearly gives them such a right. 

The pétition of the Johns Hopkins University, upon which we are 
now called to act, filed by it on its own behalf, and on behalf of ail 
other holders of the first preferred 6 per cent, stock of the Baltimore 
& Ohio Railroad Company, does not deny the inadequacy of the in- 
come earned by the receivers to pay the current debts of the class 
above mentioned, and the inadequacy is admitted by the agreed state- 
ment of facts; but the pétition claims, and it is admitted, that there 
would be earnings suflflcient to pay the semiannual sums claimed by 
the first oref erred stockholders, if the earnings, after paying operating 
expenses, were not applied to paying interest on the company's mort- 
gage debts, and the interest on mortgages of Connecting Unes guar- 
antied by the company, rentals of other lines, and current debts and 
liabilities; and the prayer of the pétition and the relief asked for is 
that the payments claimed by the flrst preferred stockholders be de- 
clared to be a charge upon the gross proflts of the company, to be 
paid before the interest or principal of any incumbrances or debts 
later in date tîian the original subscription of the state of Maryland 
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to this stock under the act of 1835 (chapter 395), and àlso be declared 
to be a flrst charge or lien, net only on the gross profits of the Com- 
pany, but also a flrst charge or lien on ail the property, real and Per- 
sonal, and the franchises of the conipany, and on its latéral branches. 

It is manifest that the receivers' certificates, issued to pay debts 
of a preferential character, must be paid, that the expenditnres nec- 
essary to put and keep the property in a safe condition for operating 
must be provided for, and that the receivers' operating expenses must 
also be paid. Thèse expenses must be paid while the court bas pos- 
session, no matter what liens there are upon the property, or what 
charges there are upon its income. Next after thèse corne, in the 
order of their priorities, the claims which hâve behind them some 
conveyance or contract which gives them a right of possession or of 
foreclosure and sale if default is made in payment, and which the 
court must direct to be paid, in order that it may hold possession with- 
out violating clear légal rights. 

It is évident, we think, that unless the petitioners, as hoîders of 
the stock subscribed for by the state of Maryland, hâve a lien or charge 
superior to the liens of the mortgage bondholders, and superior to the 
rights of the lessors of properties held under leases, and of holders of 
equipment contracta giving a right of possession upon default, the 
prayer of the pétition cannot be granted. If the petitioners hâve a 
right of this paramount nature, it must be because, by the terms of the 
transaction by which the state of Maryland subscribed to the com- 
pany's capital stock, the company incurred an obligation which gives 
to the holders of the stock a perpétuai claim upon the income of its 
property, which cannot be affected by the foreclosure of any of the 
mortgages executed subséquent to that stock subscription, upon the se- 
curity of which mortgages there are now outstanding over $40,000,000 
of the company's bonds. In fact, as the claim is not for any princi- 
pal sum of money, but for a perpétuai payment of $6 a year for every 
share of stock, it can never, without the stockholders' consent, be 
paid oiï or redeemed, and must remain in the nature of a perpétuai 
rent charge upon the property, and any foreclosure must be made sub- 
ject to this paramount incumbrance. It will not be denied that such a 
claim and such rights in a railroad property are exceptional, and at va- 
riance with the ordinary rights of a stockholder, and that they cannot 
be built up on implications and supposed intentions, but must be based 
upon a contract which fairly requires that interprétation. Tompkins 
v. Kailway Co., 125 U. S. 109, 8 Sup. Ct. 762; Cincinnati v, Morgan, 
3 Wall. 275-291. 

The act of the gênerai assembly of Maryland of 1835 (chapter 395), 
passed June 4, 1836, entitled "An act for the promotion of internai 
improvement," provided for subscription by the state to the capital 
stock of the Chesapeake & Ohio Canal Company of |3,000,000, and of 
a like sum to the capital stock of the Baltimore & Ohio Eailroad Com- 
pany; also for a subscription of $1,000,000 to the capital stock of the 
Eastern Shore Railroad Company, and $500,000 to the capital stock 
of the Annapolis & Potomac Canal Company, and $500,000 to the cap- 
ital stock of the Maryland Canal Company. The act was prepared 
with elaborate care, and no one reading it can doubt that it was drawn 
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by pensons entirely capable of expressing, in apt language, whatever 
was intended to be incorporated in the law, and wbo were familiar 
with the words proper to be put into the law to guard the rights in- 
tended to be reserved to the state. The state having already had 
dealings with the Ohesapeake & Ohio Canal Company and the Balti- 
more & Ohio Eailroad Company, the act was carefully framed to pro- 
vide: 

"That the Baid several subscrlptlons and payments for the said stock of each 
of said compames are hereby authorized and dlrected only upon the condition 
that none of the rights and remédies of tliis state under any contract between the 
state and either of said companies shaU be In any wlse impaired, waived, re- 
llnquished, or aft'ected, by reason of this act, or of anytlilng that may be done 
by either of said companies ia conséquence thereof." 

With regard to the subscriptions to the stock of the Chesapeake & 
Ohio Canal Company, it was proyided by section 7 that, before the 
subscription should be made, the company should agrée and bind 
itself, by a proper instrument of writing, to guaranty to the state the 
payment, out of the profits of the work, 6 per cent, per annum on the 
money paid by the state to the company, until the clear annual profita 
of the canal should be moré than sufflcient to discharge the sums which 
it should be liable to pay annually to the state, and should be adéquate 
to a dividend of 6 per cent, per annum among its stockholders; and 
thereafter the state should, in référence to the stock subscribed for, 
be entitled to a proportional dividend upon the profits of the work, 
as declared from time to time, and no more. 

With respect to the Eastern Shore Railroad Company, the Mary- 
land Canal Company, and the Annapolis & Potomac Canal Company, 
it was required, as a condition to the state's subscription to the stocks 
of thèse companies, that each should covenant, under seal with the 
state, to pay it, after the expiration of three years from the payment 
of the subscription, out of the profits of its works, a sum equal to 6 
per cent, on the amount subscribed; and that any excess of dividends 
on the stock of the state above 6 per cent, per annum should be dis- 
tributed to the other stockholders. 

The provision with regard to the subscription to be made to the 
stock of the Baltimore & Ohio Bailroad Company is contained in sec- 
tion 9, and is as follows: 

"And b© it further enacted, that before any subscription shall be made to the 
capital stocli of the said Baltimore and Ohio Kailroad Company under and by 
ylrtue of this act, the stockholders of said company shall In gênerai meeting as- 
sembled stipulate, agrée and bind the said company by a proper instrument of 
writing, signed by the président, and under the corporate seal thereof, to be 
lodged with the treasurer of the Western Shore, to guarantee to the state of 
Maryland, after the expiration of three years from the payment by the state of 
each of the installments on the stock hereby authorized to be made to the stock 
of said company, the payment from that time, out of the profits of the work, of 
six per centum per annum, payable semi-annuaJly on the amount of money 
which shall be paid to the said company under and by vhrtue of this act unti! 
the clear annual profits of the said railroad shall be more than sufflcient to dis- 
charge the interest which It shall be liable so to pay to the state of Maryland, 
and shall be adéquate to a dividend of six per centum per annmn among its stock- 
holders; and thereafter the state shall, in référence to tlie stock so sjibscribed 
for, and on so much thereof as the state may hold, be entitled to hâve and reeeive 
a perpétuai dividend of six per centum per annum out of the profits of the work 
as declared from time to time, and no more, and ail and so much of such annual 
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profits as shall eseeed six per centum shall be distributed to the otlier stockhold- 
ers accordlng to thelr several interests In the said company; and In considération 
of the interest se to be secured to the state, the said Baltimore & Ohio Kailroad 
Cjompany shall be, and they are hereby authorized in addition to the charge novv 
authorlzed to be made by said company for the transportation of passengers, to 
increase the price or charge for such transportation to any amount not exceedlng 
one cent per mile for each person passing on said road." 

It was tlLUs provided, with respect to tlie Baltimore & OMo Eail- 
road Company, that for the flrst three years after the subscription 
there should be notbing paid by the company, then that there should 
be paid ont of the profits of the work 6 per cent, per annum on the 
amounts paid by the state on account of its subscription, payable semi- 
annually, until the profits should be adéquate to pay ail the stock- 
holders 6 per cent, dividend annually, and thereafter there should be 
paid to the state a perpétuai dividend of 6 per cent, out of the profits, 
as declared from tune to time, and no more; ail excess of profits to 
be distributed to the other stockholders. 

It is contended, on behalf of the petitioner, that this language ex- 
presses a purpose to pledge or speciflcally appropriate the profits of 
the road to the extent, and in such manner, that no money there- 
after borrowed, and no obligations thereafter incurred, by the com- 
pany, and no interest on such borrowed money, and no annual char- 
ges resulting from such obligations, could ever hâve priority of pay- 
ment over the annual sums or the perpétuai dividends payable to the 
state out of the profits. It is to be observed that there is no pledge 
or spécifie appropriation of the profits, except such as résulta Irom 
the language in which the undertaking is expressed. The company 
executed the guaranty to the state in the exact words of section 9, 
and there was no mortgage or conyeyance of any kind. That it was 
well understood that there was a différence between such a covenant, 
guaranty, or undertaking and a spécifie pledge of revenue is indicated 
by a clause of section 2 of the act of 1833 (chapter 33), passed Feb- 
ruary 6, 1834, authorizing a subscription by the state to the separate 
and distinct stock of the Baltimore & Ohio Railroad Company issued 
for the construction of the railroad to Washington, which exacts that, 
before the certificates of indebtedness of the state are delivered in pay- 
ment for the stock subscribed, the company shall exécute an obliga- 
tion, pledging the property and revenues of the company, for securing 
to the state the payment of the interest semiannually on the excess by 
which, at the time of each payment, the installments paid upon the 
state's subscription exceeded the installments paid upon the subscrip- 
tions of the individual subscribers; and in the act of 1833 (chapter 
105), passed February 27, 1834, authorizing the payment of the bal- 
ance of the original subscription of the state to the stock of the 
company, it was provided that the company should exécute an ob- 
ligation, pledging the property and revenues of the company to pay 
the interest on the certificates of indebtedness issued by the state for 
that purpose, to the extent of the excess of the state's payments over 
the payments of the installments payable by the individual subscrib- 
ers. And in 1839, it having been found that the 6 per cent, state 
bonds, originally given to the company in payment of the subscrip- 
tions to stock, were not salable upon the terms prescribed, the leg- 
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islature of Maryland passed an act (Acts 1838, c. 386) April 5, 1839, 
directing that an équivalent amount of sterling 5 per cent. 50-year 
bonds of the state be given to the Baltimore & OMo Railroad Com- 
pany and the Chesapeake & OMo Canal Company, in substitution for 
tbe original 6 per cent, bonds when surrendered : 

"Provided, however, that the said companies, respectively, shall secure by mort- 
gage or other lien on ail the property and revenues of said companies, respectively, 
to the satisfaction of the said treasurer of the Western Shore, the payment of 
the interest at the rate of flve per centum per annum on the stock created by this 
act semi-annually at least ninety days before the first day of Januarj' and Jitly, 
in every year, for the term of three years from the date of the bonds or certill- 
cates of said stock, tog-ether with the cost of transmitting said interest to London 
to be there paid, and also the différence la exchange of currency between Lon- 
don and the city of Baltimore." 

And in the act of 1837 (chapter 314), it will be seen that the state 
attempted to provide for obtaining a priority in the net profits for the 
payment of its interest or dividends over subséquent loans, but the 
act was not accepted by the company, and did not become operative. 

There are other instances in the Maryland laws, with respect to 
the corporations created to engage in works of internai improvement, 
■which indicate that, when there was an intention to create a preferred 
charge upon earnings, or to appropriate revenues for a spécifie pur- 
pose, language deflnitely expressing that intention was used, and 
proper légal instruments were directed to be executed, which, in 
terms, granted or dedicated the revenues for the spécifie purpose. 
Several of thèse acts are cited and conunented upon in Macalester's 
Adm'r y. Maryland, 114 U. S. 598, 5 Sup. Ct. 1065. And noticeably 
by the act of 1834 (chapter 241), passed March 18, 1835, it was pro- 
vided that a state loan should be made to the Chesapeake & Ohio 
Canal Company and to the Baltimore & Susquehanna Bailroad Com- 
pany, with the condition, however, that each of thèse corporations 
should pledge to the state the whole of its net revenues and other 
property, to secure the payment of the interest, and for the final pay- 
ment of the loan. As the state proposed to raise the money to pay 
for the stock of the Baltimore & Ohio Eailroad Company by issuing 
its own bonds, nothing would appear to hâve been simpler, if there had 
been any intention of creating a lien upon any spécifie part of the 
revenue or earnings of the road, than to hâve exacted either a pledge 
and appropriation in perpetuity, or, at any rate, until the state's 
bonds were paid, as was done with respect to the company's prop- 
erty and revenues for the period of three years from the date of the 
bonds by the act of 1838 (chapter 386). 

The fact that a pledge by mortgage was exacted by the state to 
cover the short periods mentioned in the foregoing acts is fairly in- 
dicative, we think, of two conclusions — First, that the state intended, 
except for the short periods covered by those mortgages, to leave the 
company's revenue untrammeled by any spécifie appropriation to it- 
self; and, second, that, as the annual sums guarantied by the com- 
pany to the state, whether as interest or dividends, were, except dur- 
ing the period covered by the mortgage, payable from first to last 
only out of profits, no spécifie pledge, lien, or appropriation was nec- 
essary or proper, for the reason that profits are a fund, which, when 
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ascertained, belong to the stockholders as proprietors, according to 
the priorities. and limitations of tlieir stock. If it liad been the in- 
tention of tàe législature that the position of the state should be that 
of créditer, or analogous to that of créditer, there would be no rea- 
son for restricting its rights to a payment ont of profits. A creditor 
might be restricted to payment ont of revenue, or out of net revenue, 
or out of revenue from which enough bas been taken to pay operat- 
ing expenses, repairs, and flxed charges; but a creditor who is never 
to be paid the principal of his debt, and is to hâve only an annual 
sum, and is restricted, as to that annual sum, to a payment out of 
profits, is but a preferred stockholder. The state had already, by the 
act of 1827 (chapter 104), authorized a subscription of 5,000 shares 
of the capital stock of the company, and the authority given by the 
act of 1835 (chapter 395) was to "subscribe to the capital stock" |3,- 
000,000; and section 9 speaks only of a subscription to be made to 
the capital stock of the said Baltimore & Ohio Railroad Company. 
By section 6, it was provided that, for each 5,000 shares of stock so 
subscribed, the state should be entitled to appoint one director, so 
that the |3,000,000 subscription for 30,000 shares gave to the state 
6 additional directors; and it is a fact that the state and the city of 
Baltimore together for many years, by reason of the directors, which, 
as stockholders, they were authorized to appoint, had a controlling 
majority in the board of directors. There is nothing in respect to 
the 30,000 shares of the capital stock subscribed for by the state 
which distinguishes those shares from other shares of the company's 
capital stock, except the provision contained in section 9 ; and, as we 
hâve seen, everj' provision made by that section for payment in re- 
spect to thèse shares is a payment to be made out of the profits, with 
no restriction of any kind as to the indebtedness, obligations, or con- 
tracts which the company might incur in the effort to make profits. 
The guaranty of payment exacted by that section is a guaranty lim- 
ited by the fund from which the payment is to be made, and, there- 
fore, if there are no profits, there are to be no payments. Taft v. 
Railroad Co., 8 R. I. 310. The state held its 30,000 preferred shares 
of the capital stock of the company until 1867. Until 1865, the com- 
pany remitted to London the semiannual interest on the state's ster- 
ling bonds, and after that date paid 6 per cent, interest to the state 
on $3,000,000, in semiannual payments, until 1888, and after that 
date the company declared semiannual dividends of 3 per cent, on this 
stock, and paid them to the state, or to its assignées, until the ap- 
pointment of the receivers. No certificate of any kind for the stock 
was issued until 1867. 

By the constitutions of the state of Maryland of 1864 and 1867, the 
board of public works was authorized to exchange the interest of the 
state as stockholder and creditor in the Baltimore & Ohio Railroad 
Company for an equal amount of bonds or registered debts owing 6y 
the state, "to the extent only of ail the preferred stock of the state on 
whicb the state is entitled to only six per cent, interest," at the market 
price of the stock, but not less than par. At varions times, the state 
parted with ail of its holdings of the preferred stock, except an amount 
now held for the free school fund, to varions corporations and individ- 
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uals, and among them to the petitioner, for full value. The first cer- 
tiflcate was issued in 1867 to an assignée of the state, and thereafter 
ail certiflcates, including those held by the petitioner, hâve been in 
the following fonn : 

"No. , , Shares. 

"Baltimore and Ohlo Eaiiroad Company. 

"Six Per Cent. Preferred Stocli. 

"Tliis is to eertify, tliat is entitled to sliares In the preferred 

capital stock of the Baltimore and Ohlo Eaiiroad Company, the sald shares being 
part of the thirty thousand shares of the said preferred capital stock of the said 
Company, which were subscribed for by the state of Marylond, under the act of 
December session, 1835, ch. 305, entitled 'An act for the promotion of internai 
improvement,' and being a part of the preferred capital stock heretofore ex- 
changed by the board of public Works of the state of Maryland for the bonds 
and registered debt of the state, under the provisions of the third section of the 
twelfth article of the constitution of the said state. The owner of thls stock is 
entitled to a perpétuai dividend of six per centum per annum, and no more, 
upon the said shares, payable out of the gross profits of the said company, under 
the terms of the original subscriptlon of the said state of Maryland for said 
stock, and under the guaranty of the sald Baltimore and Ohlo Railroad Company, 
made in pursuance of a resolution of the stockholders of the sald company, 
adopted in gênerai meeting on the eighteenth day of July, in the year eighteen 
hundred and thlrty-six. The said dividends are hereafter payable on the first 
days of January and July in each and every year, and the said stock is trans- 
férable on the books of the company, on retum of thls certificate, with an assign- 
ment indorsed thereon. 

"Witness the seal of the company, attested by the signature of the treasurer 
thereof." 

The object of the state in granting thé charter to the railroad com- 
pany was to enable it to constnict an improved highway to the Ohio 
river, and it gave to the company ail the rights and powers necessary 
to construct and repair a railroad from Baltimore to the Ohio river, 
and to make, or cause to be made, latéral railroads ; and by the 14th 
section of the act of 1835 (chapter 395), it was made the duty of the 
company to establish, at convenient places on its main stem and 
branches, dépôts for goods, and to provide suitable carriages in adé- 
quate numbers to promptly transport ail goods offered at its dépôts, 
and it was made liable for damages for failure to do so. By section 13 
of the original charter (Act 1826, c. 123), the président and directors 
were given power to increase the capital stock as many shares, from 
time to time, as they might deem necessary, and to borrow money, and 
to issue certiflcates, or other évidence, therefor, and to pledge the 
property of the company for the payment of such loans and interest. 
By the act of 1845 (chapter 313), they were authorized to issue bonds 
or certiflcates of indebtedness under seal, and to sell or dispose of 
them on such terms as to the président and directors might seem prop- 
er. With thèse powers given, and thèse duties imposed, it was proper 
for the company to borrow money, if needed, and to give mortgages, 
if required, and to contract for branch roads, and for suitable equip- 
merit; and subsequently, by the act of 1865 (chapter 70), the company 
was specially empowered to construct and repair the Metropolitan 
Branch, and to issue bonds, and pledge the property of the company 
for the payment of the cost of the same. The property has come into 
thé custody of the court with thèse valid incumbrances charged upon 



MEBCANTILE TRUST CO. T. BALTIMORE & 0. K. CO. 869 

it, in such manner that a default would threaten the integrity of the 
road. 

The question is not whether, if before the incumbrances were cr<;at- 
ed or the contracta entered into, the company might hâve been'en- 
joined by the state or the holders of the flrst preferred stock from en- 
dangering the profits out of whieh was to be paid the 6 per cent, per 
annum guarantied to the state, but the question is whether, at this 
time, the court can say there is a profit fund, which thèse secured lien 
creditors must not touch, because it is appropriated to the preferred 
stockholders, and charged with the payment of the 6 per cent, per 
annum claimed by them. The industry of learned and zealous counsel 
has not produced an authority in which, from facts or language at 
ail similar, such an appropriation has been declared. 

A case relied upon on behalf of the petitioner is Ketchum v. St. 
Louis, 101 U. S. 306. That was a loan made by the county of St. 
Louis to the Pacific Eailroad Company upon the security of the eam- 
ings of the road. Before this transaction the railroad had become 
bankrupt, and, being largely indebted to the state of Missouri, a law 
had been passed appointing a fund commissioner, to take complète 
control of the earnings and income of the property. In this con- 
dition of affairs, the county of St. Louis loaned $700,000 to complète 
the road, under an act of Missouri, which provided that the fund com- 
missioner, or such person as might at any time thereafter hâve the 
custody of the funds of the road, should pay to the county of St. 
Louis $4,000 every month, and $1,000 additional every December, out 
of the earnings of the railroad, to meet the interest on the loan until 
the railroad should pay it off. The suprême court said (page 315) : 

"It was not a simple naked covenaat to pay out of a partlcular fund, tut the 
act, being accepted by the parties interested, operated as an équitable assign- 
ment of a flxed portion of that fund,— an assignment which became effectuai, 
without any further intervention upon the part of the debtor, and which the 
party holding the funds of the company, whether the fund commissioner or 
Bome other person, could respect without llability to the debtor for so doing. 
• * * It was an engagement to pay out of a speeially designated fund, ac- 
companled by express authority to Its custodian to apply a spécifie part thereof 
to a deflnite object. * * ♦" 

Even to this ruling, based upon facts so pregnant, Mr. Justice Strong 
and Mr. Justice Bradley dissented, not finding that there was created 
an équitable lien upon the earnings of the railroad company, or upon 
its property. In Tompkins v. Eailway Co., 125 U. S. 109, 8 Sup. Ct. 
762, Ketchum's Case, just cited, was commented upon, and the court 
said that its facts were peculiar, and that: 

"It was a spécifie appropriation by statute of a flxed and deflnite portion of 
the future eàxnings of the railroad to a partlcular purpose, with express stat- 
utory provision for a custodian of the earnings as they accrued, whose duty 
It should be to apply this spécial portion in this speelfied way. No further ac- 
tion of the company was requlred. * » * [Page 125, 125 U. S., and page 
770, 8 Sup. et.] The earnings of the road, to the extent that they had been 
specificaUy appropriated to the county of St. Louis, never did belong to the 
company after the bonds were accepted, and the grant was in equlty of such 
an Interest In the road as was necessary to produce the earnings. Hence, a 
.çonveyance of the road af terwards to one with notice was necessarlly sub- 
ject to the prior équitable charge on the road, which had been created In favor 
of the county." 
82 F.— 24 
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The case of Tompkms v. Railway Co. arose under a statute of Ar- 
kansas directing state bonds to be issued in aid of a railroad, and 
providing that a tax should be imposed, from time to time, upon the 
railroad Company, equal to the amount of the interest on the bonds, 
and after flve years an additioual tax of 2^ per cent., to continue until 
the bonds were paid by the railroad company, in which case the road 
should be entitled to a discharge from ail claims or liens on the part 
of the state; and providing that, upon default in payment of this tax, 
the state, by writ of séquestration, should seize and take possession 
of the inccane and revenue, and coUect the same until the amount in 
default was paid. It was claimed that this created an équitable or 
statutory lien or charge in favor of the state upon the income and 
revenue of the road, to the extent necessary to meet the interest and 
principal of the bonds, and that the bondholders could avail them- 
selves of the lien, and enforce it against subséquent incumbrances or 
purchasers. But, notwithstanding the ruling in Ketchum's Gase, it 
was held by the suprême court that no lien was created upon the 
property or revenues of the railroad company in favor of the holders 
of the bonds, and that purchasers under a subséquent mortgage took 
the property clear. The court said : 

"Hère there never was any grant of earnings, and, consequently, there 
never was any grant of an equity in tlie road." 

The court f urther said : 

"We agrée witli counsel for the appellants that if, on an examination of the 
statutes, read in the light of the circumstances which surrounded the législature 
at the time of their enactment, it appeared to hâve been the intention to 
charge the road of the company, as a road, wlth a liability for the repayment 
of the loan to be made, it would be the duty of a court of equity to do every- 
thing in its power which was necessary to enforce that (iharge. And it may 
also be true that the courts ought to construe the statutes liberally, with a 
View to the establishment of such a charge as against the company itself, or 
those elaiming under it, because, if the charge was actually created by the 
statutes, those dealing with the company were bound to take notice of it. 
But, after a eareful considération of the statutes, and construing them liber- 
ally in favor of the state, we hâve been unable to find that any such intention 
did in fact exlst. There was a plain and simple way in which such a lien 
could be created, and that was by providing in express terms for it." 

The foregoing cases were adjudications upon the claims of undis- 
puted creditors. The petitioner's case must be regarded as weaker, 
in s6 far as there is a légal inference that the claim of a stockholder, 
with a voice in the management of the corporation, is subordinate to 
the debts due to creditors. That this inference is a well-recognized 
rule of law, and that to rebut it the expression bf a contrary intent, in 
clear and unambiguous language, is required, is shown by the follow- 
ing citations: 2 Beach, Priv. Corp. § 505; Cook, Stock, Stockh. & 
Corp. Law, § 271; St. John v. Eailway Ce, 22 Wall. 136-147; Branch 
V. Jesup, 106 U. S. 468, 1 Sup. Ct. 495; Warrenv. King, 108 U. S. 389, 
2 Sup. Ct. 789; Eailroad Co. v. Nickals, 119 U. S. 296, 7 Sup. Ct. 209; 
Hamlin v. Eailroad Co., 24 C. C. A. 271, 78 Fed. 664; Taft v. Eailroad 
Co., 8 R. I. 310; Ohaffee v. Railroad Co., 55 Vt. 110; State v. Cheraw 
& 0. R. Co., 16 S. C. 524; Field v. Lamson & Goodnow Manuf g Co., 
162 Mass. 388, 38 N. E. 1126; Henry v. Eailway Go., 3 Jur. (N. S.) pt. 
1, p. 1133. 
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It is urged by the counsel for thé petitioner, and with much force, 
that ail the présent holders of the flrst preferred stock hâve purchased 
it from the state since the décision of the court of appeâls of Mary- 
land in 1848, in the case of State v. Baltimore & 0. R Co., 6 Gill, 363, 
and that they and ail others had a right to rest iipon that décision as 
settling the meaning of section 9 of the act of 1835. That was a case 
instituted by the state of Maryland, as a holder of the common charter 
stock of the company. One of the principal points in controversy was 
whether or not the board of directors could use the profits of the work 
for reconstructions and improvements, instead of dividing them among 
the common stockholders. The court decided that, if the directors, in 
the honest exercise of their duties, deemed it wise to apply the net 
profits to any of the purposes of the charter, they could do so, and 
were at liberty to withhold dividends from the common shareholders 
for that purpose. Answering an argument which had been urged 
against this view, the court said : 

"But it Is urged that, if the net profits of the company can be applied to the 
construction of the road, or to extraordinary worlis of repair, there would be no 
profits left to secure the guaranty provided by the 9th section of the act of 
May session, 1836. But we thlnk the true construction of that section is that 
this guaranty Is to be satisfied out of the gross profits of the company." 

The court then proceeds, by an analysis of section 9, to show that 
the tenu "profits," as used in the flrst part of the section, is contra- 
distinguished from the net profits, or the "clear annual profits declared 
from time to time," mentioned later in the section. 

If there were now in the hands of the receivers gross profits re- 
sulting from the opération of the road, and the question arose as to 
whether they were to be used to satisfy the petitioner's claim, or were 
to be used for the reconstruction and extraordinary repairs of the 
road, the décision in 6 Gill would be in point ; but the question wheth- 
er, by section 9, and the instrument of writing executed thereunder, 
the gross profits of the work were so granted and charged that no 
mortgage or other obligation of the company thereafter made could 
be satisfied from the revenues before gross profits were arrived at, was 
not decided. The question, so far as it relates to incumbrances now 
existing, must be determined from the language used, interpreted, 
where it is ambiguous, by light from the circumstances of the trans- 
action itself ; but, in order to affect the rights of third parties, the 
language so interpreted must be found to hâve the meaning contended 
for. 

Looking to the fact that the company was charged with duties un- 
der its charter which required it to expend large sums of money, and 
to acquire latéral branches, and that it had given to it the power to 
borrow money on mortgage of its property, considering that no lan- 
guage customarily used to create a charge upon or a pledge of rev- 
enue or income was used, and that the gênerai nature of the state's 
subscription was that of a stockholder, and not of creditor, it seems 
to us that it is giving to the décision in 6 Gill a scope which does not 
rightly belong to it to say that, because of it, no incumbrance since 
placed upon the property can be allowed to diminish and reduce the 
gross profits, and that, because of that décision, creditors secured by 
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mortgage had notice that "the profits of the work" must lie taken to 
be équivalent to gross revenue or gross income. No sucli question as 
this was before the court of appeals in 6 Grill, and the language of the 
court's opinion was not used with référence to any such subject-mat- 
ter. 

The case on behalf of the petitioner and the other holders of the 
first preferred stock cornes to this: that the company having cove- 
nanted to pay the state 6 per cent, per annum eut of the profits, and 
having paid it for more than half a century, it has during that time, 
under powers given it by its charter, borrowed money upon mortgage, 
and made contracts for latéral branches, the annual payments upon 
which now consume its eamings, to the extent that there are at this 
time no profits ; and the petitioner contends that those who hold the 
mortgage bonds and who owned the latéral branches should hâve 
taken notice that the preferred stockholders had a claim for 6 per 
cent, per annum, which was entitled to be satisfled before the claims 
of such creditors, and the preferred stockholders point to section 9 
as establishing their right. We are of opinion that the language of 
section 9 does not create an équitable assignment, or give an équita- 
ble lien, upon any fund which can work such a resuit. Garrett v. 
May, 19 Md. 177 j Tompkins v. Eailway Co., 125 U. S. 109, 8 Sup. a. 
762; McKittrick v. Eailway Co., 152 U. S. 473-496, 14 Sup. Ct. 661; 
Thomas v. Eailway Co., 139 N. Y. 163, 34 N. E. 877; Lehigh Coal & 
Nav. Co. V. Central R. Co., 34 N. J. iPq. 38; Day v. Eailroad Co., 107 N. 
Y. 129, 13 N. E. 765. From the fact that the payments to the state were 
only to be made out of the profits, it does not seem at ail probable 
that the framers of the act of 1835 (chapter 395), as they did not re- 
strict the power of the company under its charter thereafter to create 
mortgages, would hâve considered it désirable that the company should 
be required to pay on the state's stock a sum called "profits," which 
would compel the company to make default upon its mortgage inter- 
est, and resuit in foreclosure. The state's législation shows a gên- 
erai policy to deal liberally with the Baltimore & Ohio Eailroad Com- 
pany. Maryland v. Eailroad Ce, 22 Wall. 105-113. Her contracts 
with the railroads subsequently chartered are much more stringent. 
See Act 1854, c. 260, exacting a mortgage, with power of sale, upon 
three months' default, to secure the annuity of |90,000 a year, pay- 
able to the state by the Northern Central Eailway Company. State 
V. Northern Cent. Ey. Co., 18 Md. 205. 

For the purpose of this décision, we do not feel obliged to consider 
the question learnedly and ably argued by counsel, as to whether, 
after the period when the clear annual profits of the company en- 
abled it to pay 6 per cent, per annum dividends to ail its stockhold- 
ers, the state's claim was irrevocably changed from a demand for in- 
terest to a right to a préférence dividend. It may be argued that, 
as the company had for some years been paying 6 per cent, dividends 
to ail its stockholders, before issuing any certiflcate, by the acceptance 
of a certiflcate of stock, which déclares that the owner is entitled to a 
perpétuai dividend of 6 per cent, per annum upon his shares^ the holder 
is committed to the assertion by the company that the dividend-paying 
period had been reached, and that the interest-paying period had 
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passed, and is restricted to the provisions of section 9, applicable to 
th.e dividend-paying period; but we place our décision, not upon this, 
but upon the fact that both interest and divldends were payable out 
of profits, without any spécifie lien or équitable charge. 

We think the order asked for must be denied, and the pétition dis- 
missed. 



CAER V. GORDON et al 

(Circuit Court, N. D. Illinois. September 15, 1897.) 

1. Rbmoval from Office— Civil Service Act. 

22 Stat. c. 27, provlding for the création of a civil service commission, 
and for a System of classification of fédéral ofBcers, compétitive examina- 
tlons, and appointments from eligible llsts, and prohiblting varions acts 
in dérogation of tlie purpose of tlie statute, was Intended to provide, for 
such branclies of the civil service as should be Included within its provisions, 
a thoroughly compétent body of men, selected solely for competency and 
fitness, and to protect them agalnst accountabllity to any political party, 
and to prevent thelr discliarge, promotion, dégradation, or other change in. 
officiai ranlî or compensation for giving, withholding, or neglecting to make 
political contributions in money or other valuable thing; but it did not 
deprive the appointing power of any previously existing right to remove, 
promote, or change In rank or compensation for other reasons. 

2. SaMB— RCLKS OF NOVEMBBR 3, 1896. 

The rules promulgated by the président on November 2, 1896, provlding 
for certain classifications and exemptions, and regulating promotions In the 
service, do not regulate removals from office, except for political or religions 
opinions or afflliations. 

5. Bamk— Oeder of Jult 27, 1897. 

The order promulgated by the président on July 27, 1897, provlding that 
"no removal shall be made from any position subject to compétitive ex- 
amination except for just cause, and upon written charges filed with the 
head of the department or other appointing officer, and of which the accused 
shall hâve fuU notice, and an opportunity to make défense," constitutes an 
authorltative expression by the executive of the TJnited States of his de- 
sire and command to his subordlnates with respect to removal from office 
of those coming within the scope of the civil service régulations. It is an 
administrative order of the executive, adopted by him in the exercise ol^ 
his existing right to regulate for himself, in respect to removals, the con- 
duct of those who are subject to lils authority. He who disobeys such an 
order Is responsible to the président, and must be dealt with by Mm, and 
the président may rescind it at his pleasure. 
4. Same — Not Enforcbablb in Equitt. 

That order, however, does not emanate from the lawmaklng power, Is 
not made in compliance with any law nor in régulation of the exécution 
of any law enacted by congress restrlctlng the right of removal, and Is not 
the law of the land. It confers upon the incumbent of an office within the 
classified service no vested right to hold office Indefinltely, and no right of 
which a court of equlty can take cognizance. 

6. Same. 

The régulations and orders of the executive or heads of departments 
under authority granted by congress are régulations prescribed by law in 
the sensé that acts done under them are upheld, and In that llght they may 
hâve the force of law. ' But the failure to do the act thereby enjoined, or 
the dolng of the act thereby prohibited, does not render one liable to the 
law. 
6. Power of Congress to Regulate Removals. . 

Qusere, whether congress has the constltutional right to restrict the prési- 
dents power of removal. 
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InEqnîty. 

The compIaJnant flled hls blU agalEst the défendant Charles TT. Gordon, u 
postmaster of the clty of Chicago, and John M. Hubbard, as assistant post- 
master, and charges: That In the year 189S he was appointed postmaster at 
Englewood, a post office then existing In the county of Cook, state of Illinois. 
That he duly served as such postmaster untll July 1, 1894, when, by order of 
the postmaster gênerai, that office was discontlnued, and became a part ol 
the post office of the clty of Chicago, and was then designated as "Station O" 
of the Chicago clty post office. That thereupon he was by the then post- 
master of the clty of Chicago appointed superlntendent of Station O, and 
duly quallfled, and has slnce continued, and now continues, in tliat position, 
and to fulflU Us dutles. That such office Is one eubject to compétitive examlna- 
tlon, and governed and controUed by the civil service aet of the United States 
approved January 16, 1883 (22 -Stat c. 27, p. 403). That September 3, 1897, 
the défendant Gordon addressed to hlm the foUowlng letter: 

"Post Office, Chicago, 111s., Executive Division, September 3, 1897. 
"C. W. Carr, Esq., Superlntendent Station O, Chicago, lUs.— Dear Sir: It 
has been declded to transfer Superlntendent Vreeland to Station O, to ffil 
the place now occupled by you, on and after September 6, 1897. Auditor 
Matter has been Instructed to make the necessary transfer on the books, 
Monday, the 5th. On completlon of thls, you wlll report for duty to the 
superlntendent of the clty division. 

"Yours, truly, Charles U. Gordon, Postmaster." 

—That, calllng npon the superlntendent of the city division as directed, 
he was Informed by hlm that he was asslgned for duty to some position in 
the department In the main post office under the clty dellvery, statlng nothing 
with respect to salary; and it Is charged that there is no position In such 
main post office under the clty dellvery where the salary Is as much as $2,000 
per annum, the amount of salary connected wlth the position of superlntend- 
ent at Station O. That no written charges of complalnt hâve been made or 
flled with the head of the department. Tliat he had no notice of any Intention 
to remove hlm, and had no opportunity to make défense to any charges which 
may hâve been preferred against hlm; and he allèges the Intention and design 
of the postmaster to be to remove hlm from hls position as superlntendent of 
Station O, and to reduce hlm In rank, wlthout an opportunity to make défense. 
Thls action he allèges to be In violation of the civil service act, and rules 
promulgated by the président of the United States In pursuance thereof. 
The answer does not contest the facts charged, but asserts that the position 
of superlntendent at Station O Is not within'the classlfied civil service of the 
United States in the sensé that compétitive examination Is required to flU 
It, other than such examination as is required for enterlng the letter-carrier 
service of the postal department of the government. Upon the blU and 
answer an application Is made to the court for Its writ of Injunctlon to restrain 
the removal of the complaJnant. 

John T. McDonald and John W. Ela, for complainant. 
John C. Black, U. S. Atty., for défendants. 

JENKINS, Œrcuit Judge (after stating the facts as above). The im- 
portance of the question presented, and the far-reaching effect of the 
conclusion which may ultimately be reached with respect to it, require 
the careful statement of the provisions of law which hedge about 
and goTern the civil service of the United States, so far as they may 
hâve bearing upon the particular question upon which the court is 
called to pass. In the considération of the question the court is 
not at liberty to indulge in spéculation concerning what ought to be. 
Its duty is limited to the détermination of the law as it is. If the 
acts of congress are not sufficient to include such régulation of the 
public service as is désirable, the remedy must be applied by the légis- 
lative, and not by the judicial, department of the government 
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As earlj as the year 1871, an effort was made to reform the civil 
service of the United States in order to promote its e£[iciency,.and by 
act of March 3, 1871 (16 Stat. c. 114, § 9, incorporated in tlie revision 
as section 1753), the président was authorized to prescribe régula- 
tions for the admission of persons into the civil service, and to ascer- 
tain the fltness of each candidate in respect to âge, health, character, 
knowledge, and ability for the branch of service into which he sought 
admission, and authority was given to employ suitable persons to 
conduct such inquiries, to prescribe their duties, and to establish 
régulations for the conduct of persons who may receive appointment 
in the civil service. The reform thus originated was foUowed in the 
year 1883 by an act entitled "An act to regulate and improve the 
civil service of the United States" (22 Stat. c. 27, p. 403), commonly 
called the "Civil Service Act." This act provides for the appoint- 
ment by the président, by and with the advice and consent of the 
senate, of three persons as civil service commissioners, to constitute 
a United States civil service commission. It was made the duty of 
thèse commissioners to aid the président, as he may request, in pre- 
paring suitable rules to carry the act into effect; and when such 
rules hâve been promulgated it became the duty of ail offlcers of the 
United States in the departments and offices to which such rules 
should apply to aid in ail proper ways in carrying the rules, and any 
modification of them, into effect. The act f urther provides that such 
rules should provide and déclare, as nearly as the conditions of good 
administration would warrant, among other things, for open com- 
pétitive examinations for testing the fltness of applicants for the pub- 
lic service then classiiied or tbereafter to be classifled under the act, 
and which should test the relative capacity and fltness of the persons 
examined to discharge the duties of the service into which they 
sought appointment; and ail the offices, places, and employments 
arranged or to be arranged in classes should be fiUed by sélections 
according to grade from among those rated highest as the results of 
such compétitive examinations; that there should be a period of 
probation before any absolute appointment or employment; that no 
person in the public service should, for that reason, be under any obli- 
gation to contribute to any political fund, or to render any political 
service, and that he should not be removed or otherwise prejudiced 
for refusing to do so; that no one in the service has any right to use 
his officiai authority or influence to coerce the political action of any 
person or body; that notice should be given by the appointing power 
to the commission of the persons selected for appointment or employ- 
ment from among those examined, of the rejection of any such person 
under probation, of transfers, résignations, and removals, and of the 
date thereof ; the record of ail which should be kept by the commis- 
sion. The commission was authorized to employ a chief examiner, 
whose duty it should be to act vsith the examining boards to secure 
accuracy, uniformity, and justice in ail their proceedings. The act 
makes full provision for the punishment of any one in the public serv- 
ice who should willfully and corruptly, by himself or in co-operation 
with any other, defeat, deceive, or obstruct any person with respect 
to the right of examination according to the rules and régulations to 
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be adopted, or who should willfully, corruptly, ànd falsely mark, 
grade, or estimate, or report upon the examination or proper stand- 
ing of any one examined under the act, or wlio should willfully and 
corruptly make any false représentations concerning the same, or who 
should willfully or corruptly f urnish to any one any spécial or secret 
information for the purpose of either improving or hindering the pros- 
pects or chances of any one so examined or to be examined, being ap- 
pointed, employed, or promoted. The act further provided, with re- 
spect to the department of the treasury and the postal service, that 
the secretaries of those departments should make classifications and 
report the same to the président. After the expiration of six months 
from the passage of the act, no officer or clerk should be appointed or 
should be employed to enter or be promoted in either of the classes 
then existing, or that might be arranged under the act pursuant to 
the rule, until he had passed an examination, or was shown to be spe- 
cially exempted therefrom. By section 13 of the act it was provided 
that no ofiScer or employé of the United States mentioned in the act 
shall discharge, or promote, or dégrade, or in any manner change the 
ofiicial rank or position of any other officer or employé, or promise or 
threaten so to do, for giving, wlthholding, or neglecting to make any 
contribution in money or other valuable thing for any political pur- 
pose ; and stringent provisions were made prohibiting any senator or 
représentative or territorial delegate of the congress, or senator, rep- 
résentative, or delegate elect, or any officer or employé of either of 
said houses, or any executive, judicial, military, or naval officer of the 
United States, or any clerk or employé of any department, branch, 
or bureau of the executive, judicial, military, or naval service of the 
United States, to be in any manner concerned in soliciting or receiv- 
ing any assessment, subscription. or contribution for any political 
purpose whatever from any officer, clerk, or employé of the United 
States, or any department, branch, or bureau thereof, or from any 
person receiving any salary or compensation from moneys derived 
from the treasury of the United States ; and prohibiting any person 
to collect contributions of money or other things of value for politi- 
cal purposes in any room or building occupied in the discharge of 
officiai duties by any officer or employé of the United States men- 
tioned in the aCt, or in any navy yard, port, or ansenal, and prohibit- 
ing any officer, clerk, or any other person in the service of the United 
States from directiy or indirectly giving to any other ofiker, clerk, or 
person in the service of the United States, or to any senator, or mem- 
ber of the house of représentatives, or territorial delegate, any money 
or valuable thing on account of, or to be applied to the promotion of, 
any political object whatever. A violation of thèse stringent pro- 
visions was made a misdemeanor punishable by fine not exceeding 
$5,000, or by imprisonment not exceeding three years, or by both 
such fine and imprisonment. 

The purpose of this act and its limitations are manifest. Its ob- 
ject was to provide for the civil service, or for such branches of it as 
should be included within the provisions of the act, a thoroughly com- 
pétent body of men, selected for competency and fitness for the posi- 
tions sought. Any citizen who should, by the necessary examination, 
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approve himself qualified for the position, was made eligible to ap- 
pointment to that position without respect to political faith or other 
considérations which had theretofore largely controlled in the appoint- 
ment to place, and to protection in the position which he might thus 
secure against accountability to any political party. He was protect- 
ed by the provisions quoted from solicitation, and it was provided that 
he should not be discharged, promoted, or degraded, or in any man- 
ner changea in oflQcial rank or compensation, for giving or withhold- 
ing or neglecting to make any contribution of money or other val- 
uable thing for any political purpose. There is, however, no provision 
in this act which dénies to the appointing power the right of removal, 
discharge, promotion, or change in rank and compensation, as might 
hâve been done prior to the act, with the single exception noted, — 
prohibiting such removal or change for giving or failing to contribute 
to a political purpose, or for rendering or failure to render a political 
service. It has been supposed in some quarters that congress under- 
took by this civil service act to restrain the exercise of the power to 
remove by the appointing power, and it is said that, if this was not ♦ 
the intention of congress, then the act is mère brutum fulmen, and the 
attempt of congress to improve the civil service is futile and abortive. 
I do not so understand the act, nor do I consider the object of con- 
gress to be abortive from failure to so provide. If it was the design 
of the congress to absolutely prohibit the exercise of the power of re- 
moval, it was a simple matter to hâve so declared; and the fact that 
removal was forbidden for a particular cause is strong to show that 
it was not designed to be forbidden with respect to other causes. It 
is a cardinal canon in the construction of statutes, "Expressio unius 
est exclusio alterius." The congress saw fit to prohibit removal for 
the one cause stated. That is équivalent to an expression by the lég- 
islature that it was not deemed wise that removal should be prohib- 
ited for other causes. The evil sought to be remedied was explicitly 
stated. The act déclares that no one in the public service is for that 
reason under obligation to contribute to political funds, or to render 
political service, and he should not be removed or otherwise preju- 
diced for refusai to do so. That protection was thrown about the 
incumbent in oface, not as a right personal to himself, but for the 
gênerai good of the service; not as conferring upon him the right to 
hold his position irrespective of other needs of the service, nor as giv- 
ing him an unlimited claim to the position, but merely to purge the 
Çublic service of that which had become scandalous, — the substantial 
compulsory assessment of public ofiQcers for political purposes. I per- 
ceive in this act, with respect to the limitation of the power of re- 
moval, no other purpose to be subserved, and no other thought ex- 
pressed. Nor does it follow that such construction of the act renders 
abortive the provision with respect to examinations and limitation of 
the power of appointment and promotion to those who bave passed 
the examination. It still remains true that the act procures a body of 
men for the public service whose appointment is made to dépend upon 
fitness, and not upon political favor. That was the object sought to 
be accomplished. It is in no way disturbed because congress has 
failed to otherwise limit the power of removal, because, notwithstand- 
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ing the power to remove may exist, the filling of the vacancy so creat- 
ed must not be controUed by political considérations, but the appoint- 
ment must be made from those who hâve passed examination. It is 
not within the province of the court to consider whether it would be 
Wise to further restrict the power of removal. That is a matter pure- 
ly within the législative discrétion, and with which the courts cannot 
concern themselves. We bave only to déclare the law as it was enact- 
ed, and to construe its meaning. It may be, however, observed that 
the history of the législation in question justifies the conclusion that 
the omission further to restrict the power of removal was not with- 
out design, It was deemed sufficient to prevent undue politiCal in- 
fluence, and that appointment to ofBce should be restricted to those 
who had passed examination, and had proved themselves qualified. 
It may be that congress considered that, in the administration of the 
business of the government through its many departments, something 
is due to the head of each department or ofiSce with respect to the 
personnel of his subordinates, irrespective of the question of qualifi- 
r cation for the position, — something with respect to his conduct, to his 
behavior to his superior, even if the incumbent be thoroughly qualified 
in the mère discharge of the duty pertaining to the position; that the 
head of the office or department should hâve some measure of control 
over those for whom he is responsible. It may also be that the con- 
gress considered that with respect to most subordinate positions it 
is the better policy that the responsible superior should deal with the 
question of removal or change; that the public business might be 
blocked or seriously interrupted if the superior should be obliged to 
entertain and enter upon the formai trial of every charge which, in 
the intense struggle for place, might be brought against the incum- 
bents of office. It was possibly for thèse reasons that congress omit- 
ted further restriction upon the power of removal. It is sufficient, 
however, to say that congress has not otherwise than as stated limited 
the power of removal or change of position in the public service. It 
may be pertinent to observe that the constitutional right of congress 
to restrict the power of the président to remove from office, which is 
an incident to the power of appointment, is not without doubt. An 
interesting historical review of the question may be found in Parsons 
V. U, S., 167 U. S. 324, 17 Sup, Ct. 880, in an elaborate opinion by 
Mr. Justice Peckham. In that case it was ruled that the président 
could lawfully remove a district attorney of the United States within 
the four yearg from the date of his appointment, notwithstanding the 
statute provided that "district attorneys shall be appointed for a term 
of four years and their conjmissions shall cease and expire at the ex- 
piration of four years from their respective dates" ; the statute being 
construed to mean that the term should not last longer than four 
years, subject to the right of the président to sooner remove. 

On the 2d day of November, 1896, the président of the United States 
made and promulgated certain raies, revoking ail others, for the rég- 
ulation of the civil service. This was stated by him to hâve been 
donc "in the exercise of power vested in him by the constitution, and 
the authority given to him by the 1753d section of the Revised Stat- 
utes, and by an act to regulate and improve the civil service of the 
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United States, approved January 16, 1883." Thèse rules provided for 
certain classifications and exemptions from such classifications, and 
regulated promotions in the service. It is not necessary to state tliose 
rules in détail. It is only needful to say that they do not regulate re- 
moTals from office, except for political or religions opinions or affil- 
iations, and that the bill in this case charges no such considération 
for the action of the postmaster which is hère in question. But on 
July 27, 1897, the président of the United States promulgated an or- 
der announced as an amendment to rule 11, as foUows: "No re- 
moval shall be made from any position subject to compétitive exam- 
ination except for just cause, and upon written charges flled with the 
head of the department or other appointing officer, and of which the 
accused shall hâve f ull notice, and an opportunity to make défense." 
This is an authoritative expression by the executive of the United 
States of his désire and command to his subordinates with respect to 
removal from office of those coming within the scope of the civil serv- 
ice régulations. Possessed by the constitution of the power of ap- 
pointment and removal, except, possibly, as he may be therein re- 
stricted by act of congress, the executive bas the right to regulate 
for himself the manner of appointment and removal. He may direct 
his subordinates, who exercise under him, in certain cases, the power 
of appointment and removal, with respect thereto, and may regulate 
the manner in which they may act for him; but this is an adminis- 
trative order of the executive, not made in compliance with any law, 
or in régulation of the exécution of any law enacted by congress re- 
stricting his right of removal, but is simply an instruction to those 
who hold positions by virtue of his appointment of the manner in 
which they shall discharge their duties in respect to the removal of 
their subordinates. The order is not the law of the land; it is not 
the émanation of the lawmaking power, but is merely a régulation 
adopted by the executive, as he rightfully might, in régulation of the 
conduct of those who are subject to his authority. He made it, and 
may, at his pleasure, rescind it. The law of the land is not subject 
to repeal by the executive. The régulation and orders of the execu- 
tive or heads of departments under authority granted by congress — 
such as the order under considération hère — are régulations pre- 
scribed by law in the sensé that acts done under them are upheld; 
and in that light they may hâve the force of law. But the failure to 
do the act thereby enjoined, or the doing of the act thereby prohib- 
ited. does not render one liable to the law. U. S. v. Eaton, 144 U. 
S. 677, 688, 12 Sup. Ct. 764. Consequently, no vested right to hold 
office indeflnitely is acquired by the incumbent by virtue of the ex- 
ecutive régulation in question. This executive order or régulation 
therefore confers no right upon the incumbent of office of which a 
court of equity can take cognizance. He who disobeys such order of 
the président is responsible to, and must be dealt with by, him. 
Courts of equity are not constituted to regulate the departments of 
the government. Their jurisdiction is limited to the protection of 
the rights of property. They hâve no concern, as I understand the 
boundaries of their jurisdiction, over the appointment and removal of 
public officers. Possibly, in exceptional cases, where one having a 
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vested right in and possession of a public ofBce is sought to be ejected 
therefrom unlawfully, and by force, equity may intervene by writ of 
injunction to protect such possession against the interférence by a 
claimant to the office, remanding the latter to the légal remédies by 
which he may establish his title. High, Inj. § 1315. But to no 
greater estent has the equity jurisdiction gone, and it cannot right- 
fuUy be employed to interfère between s,uperiors and subordinates 
with respect to an oflQce in which one has no vested right. Thus, in 
Ke Sawyer, 124 U. S. 200, 210, 8 Sup. Ct. 482, it is said: 

"The office and jurisdiction of a court of equity, unless enlarged by express 
statute, are Umited to the protection of rlghts of property. It has no juris- 
diction over the prosecution, the punishment, or the pardon of crimes or 
misdemeanors, or over the appolntment and removal of public offlcers. To 
assume such a jurisdiction, or to sustaln a blll In equity to restrain or relieve 
against proceedings for the punishment of offenses, or for the removal of 
public offlcers, is to Invade the domain of courts of common law, or of the 
executive and administrative department of the govemment" 

And so, also, in World's Columbian Exposition v. U. S., 18 U. S. 
App. 42, 159, 6 G. C. A. 58, and 56 Ped. 654, the court of appeals of 
this circuit, spealdng through Mr. Chief Justice Fuller, declared: 

"The office and jurisdiction of a court of equity, unless enlarged by express 
statute, are limited to the protection of rights of property. The court is 
conversant only with questions of property, and the maintenance of civil 
rights, and exercises no jurisdiction in matters merely politlcal, illégal, crim- 
Inal, or Immoral." 

At the argument the court was referred to a décision by Judge 
Jackson in the United States circuit court for the district of West 
Virginia, in the case of Priddie v. Thompson (rendered July 28, 1897, 
as yet officially unreported) 82 Fed. 186, in which case it was held 
that, without respect to the order of the président of July 27, 1897, 
the power of removal from office, except for cause, did not, under the 
civil service act, now exist, and that a court sitting in equity would 
restrain such attempted removal. With déférence, I cannot concur 
in the conclusion of that learned judge. I find no language in the act 
hinting at or suggesting any such intention on the part of the con- 
gress of the United States. I think, as I hâve above explained, that 
under any proper construction of the act the intention to leave the 
power of removal where it previously existed, except in the one case 
specifled, is clear and undoubted; and the case In re Sawyer, supra, 
which is quoted by Judge Jackson to explain the power of a court of 
equity to enjoin removal from office, is directly opposed, as I think, 
to the conclusion of the court in Priddie v. Thompson. 

Since the foregoing was penned, I am advised by the public press 
of the décision of Judge Cox, of the suprême court of the District of 
Golumbia, rendered September 14, 1897, in the case of Wood v. G-ary, 
Postmaster General, in which that court would seem to hâve reached 
the same conclusion to which I am constrained. I hâve no oppor- 
tunity of examining the opinion of the court in that case. If relianoe 
may be placed upon the press report of the décision, it would seem to 
proceed along the same lines of reasoning adopted in this opinion. 

It follows that the rule for a writ of injunction must be discharged, 
and the temporary restraining order dissolved. 
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GRATZ et al. v. LAND & RIVER BIP. 00. et al. 

(Circuit Court of Appeals, Seventb Circuit October 4, 189T,) 

No. 406. 

1. Evidence— TJnacknowledghd Agrbkments Relatinq to Sales of Land. 

The Wisconsin statute (Laws 1891, c, 288) déclares that ail unacknowledg- 
ed agreements relating to sal^s of land wlileh tiave been recorded in the 
reglster's office for 20 years Uiay be proved by certifled copies, with the 
same effect as if the instrumerts had been aclcnowledged. The act, how- 
ever, provides that it shall not aiïect pendlng sults. Held, that the statute 
was applicable to a suit brought after Its passage to quiet title, and inci- 
dentaUy to restrain an ejectment suit, though the latter suit was instituted 
prier to the enactment. 

2. PowERS op Attorney— Deeds. 

Four persons having talien steps to procure tltle, as tenants In common, 
to a section of land, one of them executed a power of attorney authorizing 
the attorney to convey an undivided one-fourth of such section. By an er- 
ror or oversight of the land office, title was made to each of a quarter sec- 
tion in severalty. Thereafter each of the gi-antees made conveyances of 
thelr quarter sections to a third party, who then reconveyed to each of them 
an undivided one-fourth interest in the whole section. Thereafter the at- 
torney, under the power of attorney, executed a conveyance of an undivided 
one-fourth interest in the entire section. Held, that this was an efCeetual 
conveyance of such undivided interest, as it carried eut the clear intent of 
the parties at the time it was given. 

8. Same. 

A recorded power of attorney to convey certain lands remains In force, 
as to purchasers in good faith, without notice, from the attorney, though 
the grantor himself in the meantime conveys the same lands by a deed 
which remains unrecorded. 

*. CoNFiitCTiNa Debds — Priobitt oe Record— Burbbn op Proop. 

A junior purchaser, whose deed is first recorded, is presumptlvely a bona 
fide purchaser for value, without notice, and the burden of proof to the 
contrary rests on the senior purchaser, whose deed has not been recorded. 

5. Conveyance by Tenant in Common ce Undivided Acres. 

A deed by a tenant in common conveying a specifled number of acres, un- 
divided, in a tract descrlbed, is not void for uncertainty, but is an efCectual 
conveyance of sudi a proportion of the tract a.s the whole number of acres 
conveyed bears to the whole number of acres in the tract, and entitles the 
grantee to ail the rights and remédies incident to the tenancy in common. 
And, where the tract borders upon a river, such a conveyance includes a 
proportional interest in the bed of the stream. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

Fractlonal section 1(3 in township 49 north, of range 14 west. In the county ot 
Douglas and state of Wisconsin, is bounded on the north and west by the St. 
Louis river and St. Louis Bay. The section was surveyed by the government of 
the United States in the year 1854, and according to that survey and the plat 
thereof returned to tiie gênerai land office of the United States, and flled in the 
office of the surveyor gênerai,- the section contained 522.80 acres of land, as foï- 
lows: The northeast fractlonal quarter, 130.25; the northwest fractlonal quarter. 
86.50; the Southwest fractlonal quarter, 146.05; the southeast quarter, 160. Un- 
der the school-land grant of the enabling act admitting the state of Wisconsin in- 
to the Union, approved August 6, 1846 (9 Stat. 56, c. 89), this section, with others, 
was granted to the state of Wisconsin for school purposes. On August 4, 1855, 
Franlî Wîiittalier, William Herbert. Franiî Perfect. and Wellington Gresorv 
agreed with M. W. McCracken (for A. S. Mitchell and others), by an Instrument 
In writing under thelr respective hands and seals, but not aeknowledged, and 
recorded in the reglster's office of Douglas county on the 9th day of July, 1856 
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substantlally, that the parties flrst named should proceed to the capital of 
Wisconsto, and purchase school section 16, and, upon receiving tltle thereto 
from the state, should convey to McCracken or Mitchell, or such others as Mc- 
Cracken might request, a full, equal, undivlded one-lialf of the section, In fee 
simple. McCracken thereln agreed to convey to one James A. Markland an 
undivlded slxteenth of an undivlded one-half, to be conveyed to hlm upon pay- 
ment withln one year from that date by Markland of a one-slxteenth part of 
the expenses Incurred by McCracken. On August 17, 1855, Mitchell agreed 
wlth McCracken, by Instrument under their respective hands and seals (vrlt- 
nessed by Whittaker, but not acknowledged by the parties thereto, and re- 
corded July 24, 1856), that Mitchell, upon payment by McCracken wlthin a year 
of an amount equaJ to one-half of the sums pald in that time by Mitchell, to 
convey to McCracken an undivlded half of the undivlded half of the section. 
By thèse arrangements the tltle to the section was deslgned to be vested as 
follows: 

A. S. Mitchell, an undivlded quarter 130.70 acres 

M. W. McCracken; an undivlded quarter 130.70 " 

Herbert, an undivlded elghth 65.35 " 

Perf ect, an undivlded elghth 65.35 " 

Whittaker, an undivlded elghth 65.35 " 

Gregory, an undivlded elghth 65.35 " 

Total 522.80 acres 

The undivlded quarters ovpned by Mitchell and McCracken were subject to 
the rlght of Markland to an undivlded one thlrty-second. December 7, 1855, 
Herbert and vcife executed a power of attomey to Whittaker and Perfect, 
authorizing them to convey, in whole or In separate parcels, "a certain tract 
of land, wlth tlie appurtenances, whereof we are selsed în fee," descrlbed as 
follows: "The imdlvided one-fourth of the school section In township 49, of 
range fourteen (14) vs'est." On June 2, 1856, the four pre-emptors executed to 
Joseph G. Wllson a bond conditloned to convey an undivlded one-elghth part 
of the section when the title should become perf ected In them. This instrument 
veas executed on the part of Herbert by hls attorneys In fact, and recorded on 
the 2d day of June, 1856. On June 18, 1856, the state of Wlsconsin, by its 
governor and secretary of state, issued patents for the land in question, as 
foUows: To Herbert, for the northeast fractlonal quarter of section 16, con- 
talning 130.35 acres; to Perfect, the northwest fractlonal quarter of section 16, 
contalning 86.41 acres; to Gregory, the southwest fractlonal quarter of section 
16, contalning 146.05 acres; to Whittaker, the southeast quarter of section 16, 
containing 160 acres. It vcould appear that thèse patents were Irregular or In- 
valld because not executed by the commlssloners of school and university lands. 
To cure the error, proper patents executed by the latter offlcers vcere Issued 
November 26, 1861, to the same parties, and for the quarter sections as stated. 
On July 7, 1856, Perfect, Whittaker, Gregory, and Herbert (the deeds of the 
latter being executed by Whittaker and Perfect, hls attorneys In fact) ex- 
ecuted to A. g. Mitchell, each, two deeds, whlch conveyed to hlm the quarter 
sections by them respectlvely entered, thus vesting the entlre légal tltle to 
the section In Mitchell. At the same time, Mitchell conveyed to Perfect, 
Gregory, Herbert, and Whittaker, jointly, the undivlded half of section 16, 
the deed reciting, "Tlie intention of thls deed being to convey to each of sald 
four parties of the second part, Frank G. Whittaker, Frank Perfect. Welling- 
ton Gregory, and William Herbert, the undivlded one-fourth part of sald un- 
divlded half of sald section hereby conveyed." By thèse deeds the title of the 
section was vested, or supposed to be vested, an ùndlvided one-half In Mitchell, 
and an undivlded one-elghth In each of the four pre-emptors. On July 8, 1856, 
Herbert deeded to Mitchell "ail of bis right, tltle, and Interest In section 18, 
being tlie undivlded one-fourth part of the ùndlvided one-half of the section." 
This deed was not recorded untll July 15, 1856, and was executed by Herbert 
In person. On July 9, 1856, Herbert, by his attorneys in fact, executed to 
James A. Markland an undivlded one thirty-second part of 'the section. Thls 
deed was recorded the same day. On that day Wliittaker, Gregory, Perfect, 
and Herbert (by hls attorneys, Whittaker and Perfect) deeded to Joseph G. 
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Wilson an undivided one-sixteenth of tie section. This deed was also recordej 
on that day. If the two deeds named take precedence of the deed from Her- 
bert to MiteheU, the latter would own the foUowing Interests In the section: 
An undivided one-half under deeds from ail the pre-emptors, 261.40 acres; 
under deed from Herbert, 40.&i acres; total, 302.124 acres. Mitchell deeded, 
July 7, 1856, to Joseph G. Wilson, an undivided one thlrty-second; on May 4, 
1857, to Edmund H. Taylor, Jr., "an midivided fifty-seven acres" of the section; 
on February 13, 1858, to M. W. McOracken, "the undivided fourth part of sec- 
tion 16, * * * minus eight acres, and supposed to contain 122.70 acres, more 
or less, and situated on the Bay of St. Louis, in the county aforesaid." This 
deed purported to be executed and to be received in abrogation of any other 
deed of land in that section made by Mitchell to MeCracken, and in discharge 
of ail bonds given by Mitchell to convey land In that section. February 26, 
1861, Mitchell conveyed to certain trustées for Mary B. Mitchell, hls wife, and 
her four children, 114.36 acres, undivided, in section 16, and afterwards, Feb- 
ruary 19, 1874 (bis former wife having dled, and he havlng thereafter inter- 
married wlth Nellie D. Mitchell, who joined in the deed), conveyed to certain 
trustées In trust for the children of Mary B. Mitchell "an undivided Interest, 
amountlng to 114.36 acres," in the section. Mitchell dled May 1, 1882, and bis 
heirs and the trustées under the trust deed in December, 1882, executed con- 
veyances to Spooner of 108.21 acres, undivided. Upon the assumption that 
Mitchell acquired from Herbert 40.84 acres, maklng, with the previous convey- 
ance to hlm by the pre-emptors, a total of 302.24 acres owned by hîm, he would 
Beem to bave conveyed to his trustées 8.15 acres more than he owned. 

The appellee the Land & River Improvement Company acquired the title 
under thesé several owners to the 522.80 acres, assuming the validlty of the 
conveyances by Herbert, through hls attomeys in fact, to Markland and to 
Wilson. The appellants represent the interest, if any, exlsting in Mitchell, 
hls children or heirs, remalnlng undlsposed of. This property rèmained vacant 
until the year 1884, and is now incorporated wîthin the Umits of the city ot 
Superior. From érosion by the waters of the river or bay of St. Louis, the 
acreage of the upland Is now reduced to 424.98 acres. On Aprll 4, 1887, under 
a statute of the state of Wisconsin, the commissioners of Douglas county estab- 
lished a dock Une in front of this property, whieh was approved by the United 
States war department December 5, 18&4. The east and south boundary Unes 
of section 16, prolongea to meet this dock Une, would include an area of 837.66 
acres. It was stlpulated as a fact, subject to objection to its materiallty, that 
neither Mitchell nor any of his children supposed that the section in contro- 
versy contained more than 522.80 acres, as stated in the government survey, 
until about the year 1890, when the surviving children were advlsed by their 
counsel that the section extended to the thread of the current of the St. Louis 
river, bounding the section on the northwest. In November, 1890. the présent 
appellants brought ejectment in the circuit court of the state of Wisconsin for 
the coimty of Douglas against the présent appellees to recover an undivided 
11-32 of the section, which suit was removed to the circuit court of the United 
States for the Western district of Wisconsin. Thereafter, in the year 1892, 
the appellee the Land & River Improvement Company filed Its bill in the latter 
court to restraln the proceedings In the action at law, and to quiet the title 
to the section; setting forth at length the history of the dévolution of the title, 
and praying that its title and possession of the premises may be quieted in 
the complainant by decree of the court, and that the parties défendant to the 
bill asserting any title or claim to the lands in question may be decreed to re- 
lease the same to the complainant therein. To this bill the présent appellants 
duly answered, setting forth their claim of title, and they also iiled their cross 
bill, asking that they be decreed to be the owners in common of the undivided 
11-32 of the section; that ail Instruments of conveyance specifying undivided 
acres of the section ghall be équivalent only to a conveyance of an undivided 
Interest, of which the numerator shall be the specified number of acres in the 
deed, and the denominator the entire acreage of the section, whether upland 
or overlaid with water; and that their title be quieted as against the claim of 
ail the défendants to the cross bill. This cross bill was duly answered to, and 
replicatioa filed; and at the hearing a decree was rendored in behalf of the 
original complainant, the Land & River Improvement Company, the appellee 
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hère, quletlng and conAnnlng Its tltle to the section, enjolning the prosecntlon 
of the action in ejectment, and decreelng that the appellants hâve no rlght, 
tltle, or interest in or to any of the land, privilèges, appartenances, or water 
rlghts, or any rlght in the bed of any stream or streams adjoining the section. 

I. M. Earle and H. S. Wilcox, for appellants. 
John 0. Spooner and A. L. Sanborn, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JEKKINS, Circuit Judge. It is urged that the court should not 
consider the record of the unacknowledged agreements of the parties 
to this title. It is enacted by chapter 288 of the Laws of Wisconsin 
for the year 1891 that ail agreements relating to sales and conveyances 
of land, or of any interest therein, which hâve not been acknowledged, 
but which shall hâve been recorded in the proper registei*'s oiïïce for 20 
years, may be proved and admitted in évidence, by the production of 
the record or a duly-certifled copy, with the same effect as if such in- 
strument had been properly acknowledged. The act contains, how- 
ever, a proviso that its provisions should not affect any pending suit or 
proceeding. This bill was tiled December 15, 1892,— nearly 20 montha 
after the publication of the act. It is true that the action in ejectment 
was instituted in November, 1890, and prior to the act, but that action 
and the question of compétent évidence upon the trial of that action 
are not before us. The bill hère is one to quiet the title, the restraining 
of the prosecution of the action at law being merely incidental relief 
to effectuate the decree in this suit. The act is manifestly applicable 
hère, however inéffectual it might prove to sanction the introduction 
in évidence of the recorded but unacknowledged agreements upon the 
trial of the suit in ejectment. We think thèse instruments are prop- 
erly before us for considération, under the provisions of the statute in 
question. 

It is clear that the parties contemplated that the four pre-emptora 
should obtain the title to section 16 as tenants in common, — each to 
own an undivided one-fourth. Ail the agreements speak thus; but 
when it came to the entry of the land, either because of the custom 
of the land office of the state, or through error, the title was taken 
to each quarter section in severalty. Each pre-emptor then conveyed 
to Mitchell the quarter section entered by him, and Mitchell at the 
same time conveyed to the four pre-emptors an undivided one-half of 
the whole, thus placing the title as originally designed. The power 
of attomey from Herbert to Whittaker and Perfect under date of 
December 7, 1855, before the légal title was obtained, authorizes a 
conveyance of a certain tract of land, whereof Herbert was seised in 
fee, described as the one undivided one-fourth of the section, and was 
clearly made in view of the agreement of the parties to obtain undi- 
vided interests in the section. By the subséquent deeds inter partes 
the title was placed as originally contemplated. We cannot, there- 
fore, doubt that the power of attomey was effectuai to authorize a 
conveyance of the undivided interest of Herbert. Such was the prac- 
tical construction placed upon the instrument by ail the parties, and 
Herbert, by his subséquent deed, sanctioned such construction of it. 
We cannot at this late day give to the instrument the strict construc- 
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tion contended for, which runs counter to that placed upon it by those 
interested, and which would be effectuai to oppose the clear intent of 
the parties, and to devest titles acquired in good faith under it. 

We proceed to inquire with respect to the validity of the deeds to 
Wilson and to Markland under this power of attorney. It is ob- 
jected to their validity that the exécution by Herbert to Mitchell of 
the deed of July 8, 1856, of ail his interest in section 16, accomplished 
the object of the agency created by the power of attorney, ter- 
minated the authority of the agents, and that notice of such termina- 
tion was not essential. The objection cannot be sustained. The 
power of attorney was recorded, giving notice to the world of the 
authority of the agents. The law requires that the termination of 
that authority, to be effective against purchasers in good faith from 
the attorney, should be likewise recorded. It may be conceded that 
the conveyance by Herbert, in a sensé, terminated the agency, be- 
cause the subject-matter upon which lie agency operated was dis- 
posed of by, his deed; but, failing the recording of the deed, the 
termination of the agency was not effective against those dealing in 
good faith with the agents, for, without notice of revocation, the par- 
ties were justifled in acting upon the presumption of the continuance 
of the agency. Hatch v. Coddington, 95 U. S. 48; Insurance Co. v. 
McCain, 96 U. S. 84; Johnson v. Christian, 128 U, S. 374, 381, 9 
Sup. et. 87. 

It is further objected that the deed from Herbert to Mitchell, be- 
ing prior in point of time, although subséquent in point of record, 
was effectuai to pass the title of the premises, and was valid against 
the whole world, except bona fide purchasers for value, without no- 
tice, and that the burden of proof with respect to the bona fldes of the 
deeds subséquent in date, but prior of record, is cast upon those claim- 
ing under them. This présents a question not altogether without 
difflculty, and in respect to which the authorities are not wholly at 
agreement. Jackson v. M'Chesney, 7 Cow. 3')0; Wood v. Chapîn, 
13N. Y. 509; Shotwell v. Harrison, 22 Mich. 410 ; Hoyt v. Jones, 31 
Wis. 389, 404; Lampe v. Kennedy, 56 Wis. 249, 14 N. W. 43; Cutler 
V. James, 64 Wis. 173, 179, 24 N. W. 874; Prickett v. Muck, 74 Wis. 
199, 206, 42 N. W. 256. In the state of New York it is ruled that 
under the recording act the junior purchaser, M'hose deed is first re- 
corded, is presumptively a bona flde purchaser for a valuable consid- 
ération, without notice, and that the burden of proof to the contrary 
rests upon the senior purchaser, whose deed bas not been recorded. 
In Michigan it is held that the burden is upon him who claims by 
virtue of priority of record to show afflrmatively the payment of a 
valuable considération, but that the burden is upon him claiming 
under a deed of prior date, but subséquent record, to show that such 
purchaser under the deed having priority of record had notice of the 
prior, unrecorded deed. This ruling is f ounded upon the notion 4;hat, 
the payment of the purchase price being peculiarly within the knowl- 
edge of the grantee under the deed having priority of record, the law 
would not impose the burden of proving the négative fact upon the 
opposite party. In this case there was a very able and strong dissent 
by Campbell, C. J., to the efîect that there is no ground for any such 
82 F.— 26 
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distînctibii, and that thé burden rests upon the party claiming under 
the unrecorded deed. In ïïoyt v. Jones the suprême court of Wis- 
consin for the flrst tune considered the subject, and, in axi able opin- 
ion by Ghief Justice Dixon, concurred with the disseuting opinion of 
Chief Jilstice Campbell, and with the décisions of the state of New 
York, and held that the law would not présume fraud or bad faith 
on the part of the subséquent purchaser, and that the grantee under 
the unrecorded deed, being a party in the wrong, by omitting to re- 
cord his deed, must assume the burden of showing a want of considéra- 
tion or notice in the purchaser under the deed having a priority of 
record; and this, we think, is the better rule, because, as suggested 
by Chief Justice Campbell, any other doctrine would render the reg- 
istry laws of very little value, especially in a case like the présent, in 
wbich we are dealing with transactions of over 40 years ago. The 
witnesses to the transaction may hâve died, or may hâve become in- 
accessible. If the prior, recorded deed was fraudulent, Mitchell had 
ample means to protect his title by resorting to the couf ts at a time 
when the transaction was fresh, and the witnesses to it were liv- 
ing and could be obtained. His delay is that which at this time 
renders proof difficult, and it seems but just, under such circumstan- 
ces, that the burden should be cast upon him and those claiming un- 
der hhn, rather than that the law should indulge the presumption 
that thèse deeds executed almost simultaneously with Mitchell's were 
fraudulent. There is no proof hère of the time of the delivery of the 
deed to Mitchell. It was not recorded for a week after its exécution. 
Mitchell and his heirs rely, as they properly may, upon the presump- 
tion of law that it was delivered at its date. But, to eflPectuate that 
presumption, it seems unjust that we should indulge the further pre- 
sumption that the grantees of the recorded deed were guilty of fraud, 
which is never to be presumed. The authority of Hoyt v. Jones is 
thought to be weakened by the subséquent décisions in the suprême 
court of Wisconsin. In Lampe v. Kennedy it was ruled that between 
the subséquent purchaser, whose deed is flrst recorded, and one not 
claiming under the grantee in the prior conveyance, the burden is 
upon the latter to show notice of the prior conveyance, and want of 
valuable considération. No one will dispute the correctness of the 
rule, but Mr. Justice Lyon, after rightly deciding the point, enlarges 
in the following language: 

"Probably, also, In a contest between two grantees of the same ?:rantor (the 
last deed being of record, and the flrst unrecorded), the onus would be upon the 
junior grantee to show that he purchased In good faith, and for a valuable con- 
sidération." 

This observation is purely obiter, was made without any référence 
to the prior décision of the court in Hoyt v. Jones, and is not author- 
ity. In Cutler v. James the point does not appear to bave received 
much considération, but the opinion indicates that the burden of 
proof may be shifted from one party to the other, according to the ck- 
cumstances of the case. There was no direct évidence on the one 
side or the other with respect to notice of the prior, unrecorded deed, 
but certain inferences from the facts indicated want of notice; and 
the court held that the burden was upon the party claiming under the 
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prior, unrecorded deed. There was no référence to th.e case of Hoyt 
V. Jones. This case supports, rather than questions, the doctrine of 
Hoyt V. Jones. In Prickett v. Muck the court ruled that, because the 
défendant was shown to hâve actual notice of the existence of the 
will and the death of the testator at the time that he took a convey- 
ance of the property from the grantee in the deed having priority of 
record, he could not be entitled to the protection of the statute with- 
out showing that his grantor was a purchaser in good faith and for a 
valuable considération. No référence is made to the case of Hoyt v. 
Jones, except that it is cited approvingly upon another point. The 
case seems to hâve tumed largely upon a question of pleading, and 
there is no indication that the court designed to overrule its former 
décisions. We are satisfled that the rule in Hoyt v. Jones is the 
better rule to work out substantial justice. If tûe rule, however, 
were otherwise, there are hère certain facts, and inferences which 
we may properly indulge from the facts, which we think should avail 
to shift the burden upon the appellants, if it originally rested upon 
the opposite party. The deed to Mitchell is dated July 8th. It was 
retained from the record until July 15th. On July 9th the two deeds 
were executed by Herbert, by his attomeys, to Wilson and Mark- 
land, respectively, and were recorded on the same day. The four 
pre-emptors had, on the 2d day of June prenions, executed to Wilson 
a bond conditioned to convey to him an undivided one-eighth part of 
the section when the title should become perfected in them. Thia 
instrument acknowledges the payment of the considération of $900, 
was executed on the part of Herbert by his attomeys in fact, and 
was recorded on the 2d day of June, 1856. By this instrument Wil- 
son obtained an équitable interest in the land, of which Mitchell had 
constructive notice by the record at the time of the exécution to him 
by Herbert of the deed dated July 8, 1856. We cannot doubt, more- 
over, that Mitchell had also actual notice of the équitable title of 
Wilson, and agreed to assume, and did assume, in part, the obliga- 
tion of the pre-emptors to convey; for on the 7th day of July, 1856, 
the day previous to the conveyance by Herbert to him, Mitchell con- 
veyed to Wilson an undivided one thirty-second part of the section. 
This conveyance is by the answer asserted to hâve been in compli- 
ance with the undertaking of Herbert on the bond, but the further 
allégation that it was in fuU satisfaction of that obligation is not 
ppoven, and cannot be assumed, because it was a conveyance of but 
one-fourth part of the amount agreed to be conveyed. The two con- 
veyances vested in Wilson an undivided three thirty-seconds of the 
section, whereas by the bond he was entitled to an undivided one- 
eighth; and the record does not satisfactorily account for the defl- 
ciency, unless it be represented in the deed to Markland made in pur- 
suance of some arrangement between the parties. The considéra- 
tion stated in the various deeds and in the bond lend some counte- 
nance to the view that, as between the pre-emptors and Mitchell, one- 
half of the équitable right of Wilson was by agreement imposed upon 
the undivided half which was conveyed to Mitchell. In this connec- 
tion the language of the deed by Herbert to Mitchell is not without 
signiflcance. There is enough, however, to show that Mitchell had 
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both. constructive and actual knowledge of the équitable riglits of 
Wilson, and took the title from Herbert subject to them. We per- 
ceive, therefore, no reason upon which the conveyance to Wilson 
under power of attorney eau, upon this record, be successfully im- 
peached; and we think, aside from any gênerai rule, that the circum- 
stances cast the burden of proof upon those claiming under the deed 
prior in date but subséquent of record. 

The equities with respect to the deed to Markland are less clear 
and strong, but we think there is sutficient to impose the burden of 
proof upon the claimants under the unrecorded deed. There does 
not appear, it is true, to hâve been any written agreement by Herbert 
to convey to Markland; but before the entry of the land there was 
an agreement by McCracken to convey to Markland an undivided one 
thirty-second part of the section, upon payment of a certain proportion 
of the expense to be incurred. This appeared in the agreement with 
the original pre-emptors, and it ia under this agreement that Mitchell 
obtained his title. Wilson did not obtain ail the land to which he 
was entitled, and for which he had paid. An undivided one thirty- 
second part was retained, which corresponds with the amount agreed 
to be sold to Markland upon payment by him of his proportionate 
part of the expenses incurred. The land was entered at the price of 
11.25 an acre, and Markland was entitled to receive 16.33 acres. The 
considération mentioned in the deed from Herbert to him was |20. 
We cannot, of course, say that there was an arrangement between 
Mitchell, Markland, McCracken, and Herbert by which the obligation 
to convey to Markland was imposed upon Herbert, but the indications 
point in that direction. Mitchell, in conveying to McCracken ttie 
undivided one-fourth of the section, retained eight acres, — just one- 
half of the acreage to which Markland was entitled, — which would 
indicate that McCracken and Mitchell each assumed the obligation to 
convey to Markland one-half of the amount to which he was entitled. 
At this late day it doubtless would be impossible to ascertain with 
précision just what was agreed between the parties. It is pertinent 
to observe that down to the time of his death, in 1882, Mitchell claim- 
ed to hâve no remaining interest in the section, and to hâve conveyed 
ail his interest in trust for his children. This deed, it is true, upon 
the assumption of the validity of the deeds to Markland and to Wil- 
son, conveyed 8 acres more than he owned; but, if he had claimed 
those deeds to be void, there would hâve remained 16.33 acres uncon- 
veyed by the trust deed. It is not surprising that transactions of 
nearly 50 years ago, and with respect to lands of but nominal value, 
should be obscure and inexact. We think there is enough to show 
that Mitchell had recognized this deed to Markland to such an extent 
that the burden of proving that it was not executed for a valuable 
considération is imposed upon those claiming under him, even if we 
are incorrect in the assumption that the burden of proof in the flrst 
instance rests upon those claiming under the unrecorded deed. In 
this View of the case, Mitchell acquired title to 302 acres and a frac- 
tion of the land, the title to ail of which, by mesne conveyances, be- 
came vested in the Land & Eiver Improvement Company, one of the 
appellees. 
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It is urged by the appellants that the deeds to Mitchell, to Taylor, 
to McCracken, and to the trustées for tlie beneflt of Mitchell's children, 
and from the latter to Spooner, conveying undivided acres in the sec- 
tion, are void for uneertainty. The contention cannot be sustained. 
The grantee in such deed acquires an interest in the whole tract as 
tenant in common, and in the proportion which the number of acres 
conveyed bears to the whole number of acres in the tract, and entitles 
the grantee to ail the rights and remédies incident to the tenancy in 
common. Freem. Co-Ten. § 96. Thus, in Gibbs v. Swift, 12 Oush. 
393, the deed conveyed 211 undivided acres ont of a tract of 1,878 
acres, and the court ruled : 

"It gave hlm a share, as co-tenant In common of the whole tract, in the pro- 
portion which 211 bears to 1,878." 

In Battel v. Smith, 14 Gray, 497, there were deeds of "two and one- 
quarter acres, undivided, in lot 17"; "three and a quarter acres, more 
or less, in number 17" ; part of "twenty acres and sixty rods, in com- 
mon pasture. lying in common with other proprietors" ; and "two and 
a half acres of land" in the southeast division of common pasture, "in 
lot number 17, and is undivided." The court observed: 

"By thèse deeds we think It clear that the grantors intended to convey an 
undivided Interest In the whole of lot number seventeen, in the proportion 
which the number of acres speeifled and granted by the deed bears to the 
whole quantity of land contained in that lot. The use of the word 'undivided' 
and the phrase 'lying in common' shows that the interest conveyed was undi- 
vided and in common, and not an estate in severalty, and the quantity of land 
granted is ascertained and flxed with certainty by the grant of a designated 
aliquot part of the whole land owned in common." 

To this effect is Jewett v. Foster, Id. 495. 

In Small v. Jenkins, 16 Gray, 155, there was a conveyance of 1,750 
acres, undivided, out of an estate of 14,000 acres held in common with 
other persons, no share in which h ad been set off in severalty. The 
court said: 

"Instead of expressing in the deed in express words or terms the part or 
proportion of their interest which they intended to convey, this was done 
indirectiy, but just as intelligibly and effectually, by a conveyance of a speei- 
fled number of acres. They conveyed 1,750 acres, undivided, so that, if the 
whole tract consisted of 14,000 acres, the conveyance was of 1,750-14,000 parts 
of it." 

See, also, Jackson v. Livingston, 7 Wend. 136; Corbin v. Jackson, 
14 Wend. 619; Schenk v. Evoy, 24 Cal. 110; Sheafe v. Wait, 30 Vt. 
735. 

It is further urg-ed that thèse undivided acre deeds conveyed only 
the number of acres designated, and did not grant an interest in the 
land under water. It is settled that the extent of the title of a ripa- 
rian owner to the bed of a river is one of local law (Hardin v. Jordan, 
140 U. S. 371, 11 Sup. et. 808, 838; Illinois Cent. R. Co. v. Illinois, 
146 U. S. 387, 13 Sup. Ct. 110; Shively v. Bowlby, 152 U. S. 1, 14 
Sup. Ct. 548), and that in the state of Wisconsin the riparian owner 
takes title to the bed of the river to the thread of the stream (Not- 
cross V. Griffiths, 65 Wis. 599, 27 N. W. 606). It is thereupon insisted 
for appellants that the conveyance of an undivided number of acres 
of upland carries with it no title to the bed of the river, that the lan- 
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guage of the deed sliould not be enlarged to include more than the 
specifled number of acres, and that at the most, if the grantee in au 
undivided acre deed is to be deemed a tenant in common, his interest 
is to be computed, not with référence to the acreage in the uplands, 
but with référence to the combined acreage of the upland and the 
bed of the stream to midchannel. We concur with the suprême court 
of Massachusetts (Battel v. Smith, 14 Gray, 497, 499) that by such 
conveyances as those in question "the grantors intended to convey an 
undivided interest in the whole" of the lot, "in the proportion which 
the number of acres specified and granted by the deed bears to the 
whole quantity of land contained in that lot." In other words, we 
think that Mitchell intended to convey to Taylor 7-64, to McCracken 
15-64, and that the heirs of Mitchell intended to convey to Spooner 
13-64, which, with the 2-64 conveyed by Mitchell to Wilson, would ag- 
gregate 37-64, or 302.24 acres, the total of Mitchell's holding. He 
therefore was correct in his assertion that he had disposed of his en- 
tire interest, unless the undivided acre deeds take no interest in the 
bed of the stream. We are of opinion that this latter suggestion 
must be resolved in favor of the appellees. The nature of the title to 
the bed of a stream or to a highway is peculiar. It is burdened in 
the one case with the paramount right of navigation, and in the other 
with the superior right of trafflc, and of those uses to which the pub- 
lic may rightfully put a highway, which are so numerous and burden- 
some that it has been declared that there is no substantial différence 
between streets in which the légal title is in the private individual 
and those in which it is in the public, as to the rights of the public 
therein. Barney v. Keokuk, 94 U. S. 324; Citv of La Crosse t. 
Cameron, 25 G. G. A. 399, 80 Ped. 264. 8o that it has corne about, 
as expressed by Judge Redfleld in Buck v. Squiers, 22 Vt. 484, 495, 
that: 

"In ninety-nlne cases In every hundred the parties, at the tlme of the con- 
veyance, do not esteem the land covered by the highway of any importance 
either way; hence they use the -words naturally descriptive of the prominent 
Idea In thelr minds at the tlme, and in so doing define tiie land which It is ex- 
pected the party wlU occupy and improve." 

See, also, Wallace's American notes to Dovaston v. Payne, 2 Smith, 
Lead. Cas. 90. In the state of Wisconsin we therefore naturally flnd 
that the rule is established that a grant of land bordering upon the 
highway, one specifled boundary of the premises conveyed being the 
south Une of the street upon which the lot abuts, in the absence of 
other words of exclusion, carries the fee to the center of the street. 
Kneeland v. Van Valkenburgh, 46 Wis. 434, 1 N. W. 63. And, in 
respect to land bounded upon a navigable stream, a conveyance there- 
of by metes and bounds, without mention of the stream, but which in- 
cluded the whole of the bank of the stream along the whole length of 
the part conveyed, was presumed to hâve been intended to convey, 
and was held to hâve conveyed, ail the rights of the grantor to the 
bed of the stream in front of the described land to the middle of the 
stream, and that such presumption can be rebutted only by an actual 
réservation in the deed, or by évidence of such circumstances attend- 
ing the making of the conveyance as clearly show an intention to limit 
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the ground to the exact boundary fixed by the description. Norcross 
V. Grifflths, 65 Wis. 599, 27 N. W. 606. It is there ruied that the 
owner of the bank is presumed to be the owner of the stream, and 
that, while the ownership of the bed of the stream may be separated 
from the ownership of the bank, such intention must explicitly ap- 
pear by the grant, to overcome the presumption. In the light of 
thèse authorities, we hâve no difflculty in reaching the conclusion that 
the bed of the stream passed with the conveyance of the upland. We 
hâve shown that the undivided acre deeds constitute the grantees ten- 
ants in common with the other owners in this section. It is clear 
that the extent of their ownership was in proportion to the whole num- 
ber of acres within the meander line. We do not overlook the fact 
that the meander line is not the boundary of the lot, but it was a line 
within the contemplation of the parties, by which to designate and 
ascertain the extent of the interest conveyed. There are no words 
of réservation which exclude the bed of the stream. The presump- 
tion must therefore obtain that it passed with the bank, and the évi- 
dence is clear that it was designed so to pass. The decree is afflrmed. 
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(Circuit Court, N. D. Otiio. June 16, 1897.) 

Rbcbivbbs — Appointmbnt and Removal — Ancillaby Appointmbnt — Nonreb- 

IDENCE. 

A recelver appointed by a fédéral court in New Jersey for a New Jersey 
manufaeturing corporation whose plant and business are located in OMo, 
and subsequently appointed on the commencement of an ancillary suit. 
by a fédéral court in Obio, wlU not be removed by the latter court on tlie 
application of mortgage creditors who bave subsequently become parties, 
merely on the ground that he is a nonresident of Ohlo, where it appears 
that he is a fit person to manage the business, and Intends to give it bis 
Personal supervision. 

John K. Rohn and E. W. Tolerton, for the motion. 

Hoyt, Dustin & Kelley and Edwin Robert Walker, opposed. 

SAGE, District Judge. Samuel B. Sneath, trustée of the flrst mort- 
gage bondholders under the mortgage made by the défendant, was, 
upon his own motion of the 26th of April, 1897, made party défend- 
ant in this cause, and on the Ist of May, 1897, filed an answer aad 
cross bill upon the mortgage made to him to secure 60 bonds of $500 
each, with 6 per cent, interest, and prayed for a decree of foreclosure. 
The bill in this case was flled on the lOth of April, 1897, setting up 
the flling of a bill in the circuit court of the United States in and 
for the district of New Jersey by the complainants against the défend- 
ant, a corporation existing under and by virtue of the laws of the 
State of New Jersey, having its principal office in the city of Tren- 
ton, in that state, seeking a discovery of the goods and chattels, 
rights and crédits, moneys, eflfects, and real estate, of every kind and 
description, belonging to the défendant, setting up also the in- 
solvency of the défendant, and praying the appointment of a receiver ; 
and that such proceedings were had in said circuit court upon the 
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filing of said bill that an order was thereupon made by said court 
appointing Frédéric A. Duggan, of the city of Trenton, county of 
Mercer, state of New Jersey, receiver of the défendant, to take pos- 
session of ail its goods and chattels, moneys and effects, land and 
tenements, books and papers, choses in action, bills, notes, and prop- 
erty of any and every description, and to sell, convey, or assign ail 
its real and personàl estate, and pay into court ail of the pro- 
ceeds; also generally to do and perform ail the duties imposed upon 
him required by law and by the course and practice of the court. A 
copy of said bill is made an exhibit to the bill herein filed, which, 
although not so designated, was intended to be an ancillary bill. 
Upon the flling of the bill in this district, said Duggan was, upon mo- 
tion, appointed receiver; but the court then intimated that, inas- 
much as the property within this district was entirely separate and 
distinct from whatever there might be in the district of New Jersey, 
this court would proceed upon its own orders and decrees with réf- 
érence to the sale or other disposition thereof. 

On the 6th of May, being 11 days after Sneath was made a party, 
he flled a motion for the removal of Duggan, receiver, for the rea- 
sons: 

"(1) That he was originally appointed by order of the circuit court of the 
United States for the district of New Jersey, and that the défendant, although 
Incorporated under the laws of that state, has no oflSce or place of business 
or property in that state. (2) That the receiver Is a résident of the state of 
New Jersey, and that ail the property, real and personàl, of the défendant, 
Is situate in the city of TitBn, Seneca county, Ohio. (3) That he was appointed 
wlthout notice to petitioner, who was trustée of the flrst mortgage bonds, as 
set forth In his cross bill herein, and wlthout notice to the directors, managers. 
offlcers, or other persons Interested in the management of said business, and 
they had no opportunity to be heard. (4) That his appointment was suggested 
by complainants, who were largely Interested In the pottery companies located 
in New Jersey, competitors of said défendant company, and that he is, and wiU 
be, if permitted to remain as receiver, entirely controlled by complainants in 
the management of said business. (5) That the receiver has no interest in the 
business of the défendant company, and has no knowledge or expérience in the 
conduct thereof, and since his appointment has talien no interest in the business, 
and is not qualiiled to act as such receiver in any respect. (6) That, if the 
receiver should dévote to the business the attention which is required, the 
expenses Incident thereto by reason of his being a nonresident of the state of 
Ohio, and far removed from the locality of said business and its property, 
would be greatly increased. (7) That the complainants hâve a very small 
interest in said business; and that the petitioner represents, as trustée and 
otherwise, most of the indebtedness of the défendant company." 

On the 22d of May the receiver filed a full and complète inventory 
of the estate, property, and effects of the défendant company, their 
nature and value; also an account of the debts due from the défend- 
ant company and to the défendant company. It appears from the 
inventory that the défendant company has on hand manufactured 
goods of the value of |19,937.76, goods unmanufactured of the value 
of 13,334.54, goods in process of manufacture of the value of |389.73, 
and accounts receivable to the amount of $21,167.05, of which |10,- 
129.50 are considered collectible; and that the indebtedness, exclu- 
sive of the principal sums secured by mortgage, is $41,447.31. 

The receiver filed with thèse papers a pétition in which is set forth 
the condition of the real estate of the défendant company, and of its 
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pottery plant situate tliereon, which, it is averred, waa closed down 
and ceased to be a going concern in April, 1897. 

The pétition furtiier sets forth that for a long time prior to the 
receiver's appointment the business at the pottery plant at TifBn 
was much run down. Its réputation as a business concern was seri- 
ously impaired, owing to the making of goods therein poor, crazed, 
détective, and otherwise imperfect; that the output became practi- 
cally unsalable; and the pottery, by reason of its having a bad name 
in the trade, would not sell to advantage to the creditors and stock- 
holders thereof . 

After setting forth in détail the condition, and aJso the possible 
prospects, of the pottery, to which he claims there is now open a 
large and unusual market and fleld «f opération in the Western and 
Southern states, and the opportunity for making said plant and prem- 
ises, if rehabilitated, a going concern of the flirst order, with large 
and quick sales of its goods and output, and j»roflt for the creditors 
and stockholders, whereas, if the works should be indefinitely shut 
down, and the property forced to a sale, great loss and sacrifice would 
resuit to creditors and stockh.olders, the receiver prays for an order 
authorizing and directing him to run and operate the plant and 
Works, and for that purpose that he be authorized and empowered 
to raise money upon receiver's certiflcates, not to exceed in the ag- 
gregate at any one time |25,000. 

Upon considération of the affldavits filed pro and cou, and of the 
briefs of counsel, my conclusion is that the motion must be over- 
ruled. It was urged upon the oral argument that the appointment 
of the receiver was an improvident one; that is to say, that the pre- 
sumption was that Judge Kirkpatrick made the appointment upon 
the suggestion of counsel, without personal knowledge regarding the 
qualifications or fitness of the appointée. There is no évidence what- 
ever to that effect. The presumption is altogether the other way, and 
it is supported by abundant évidence that the receiver is thoroughly 
compétent for the position, having practical knowledge of the pot- 
tery business, and having had large expérience. As to his being a 
nonresident of the district, that is something which not infrequently 
happens in cases wherein receivers are appointed; but it appears 
from the affldavits that the pottery at Tiffln was so unsuccessfuUy 
conducted by the parties interested there prior to the receivership 
that serious losses were entailed; and that both Mr. Sneath, who is 
now proposed as receiver, and Mr. Brewer, who was then in charge, 
and is now active in support of the motion, exprçssed their convic- 
tion that it would be better for the interests of ail concerned that 
the New Jersey parties should take charge of and manage the busi- 
ness. It is said to be couceded that no notice was given to the de- 
fendant Company of the appointment of the receiver. That is whoUy 
incorrect. The record in the case shows that due service was made 
upon the company through its proper oflScers in New Jersey prior to 
the appointment, and that like notice was given of the application 
to be made in this district for an ancillary appointment. 

The claim that the receiver has no interest in the business of the 
défendant company is not only in itself no objection, but is, on the 
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otlier hand, a strong recommendation. By the statute of Ohio, par- 
ties interested are inéligible. Although they are not strictly in- 
éligible in equity, disinterested parties, wbo are compétent, are pre- 
ferred. The overwhelming testimony of the afladavits is that there is 
nothing in the claim that Mr. Duggan is under the control of persons 
who hâve an adverse interest. It does appear that the stockholders 
in the Trenton Pottery Company are largely interested in the Brewer 
Pottery Company, but it also appears that they bave the most 
friendly feeling towards that company. There are afûdavits contain- 
ing direct offers to turn over the overflow orders of the Trenton Pot- 
tery Company to the Brewer Pottery Company in case Mr. Duggan 
is permitted to operate the plant of that company, and the true ver- 
sion of the testimony is that there is no hostility nor clashing of in- 
terests between the two companies. 

It is also claimed that the complainants hâve no interest in the 
business as creditors, and a very small interest as stockholders. On 
the contrary, the bill shows that the complainants hâve an interest 
in the business as creditors, sulflcient, at least, to give them a stand- 
ing in this court. The afiSdavits show that the holders of over $127,- 
000 of the entire one hundred and seventy odd thousand of the 
capital stock are directly interested in this suit, and in full accord 
with the complainants. 

As to the objection that ail the property, both real and personal, 
belonging to and owned by the défendant company, is situate in the 
city of TifBn, Ohio, Mr. High, at page 43 of the third édition of his 
work on Eeceivers, says: 

"It would seem to be unnecessary that the property constitutlng the subject- 
matter o( litigation should be within the jurisdiction, provlded the parties in 
interest are subject to its control; and there are fréquent Instances where the 
Bnglish court of chancery has appointed receivers over assets or property 
situated in foreign eountrles." 

To the same effect, see Kerr, Rec. p. 124 ; Beach, Rec. (Alderson's 
Ed.) § 247. In Bidlack v. Mason, 26 N. J. Eq. 230, the chancellor 
said : 

"On prindples of comity the ald of this court wlll be extended to a receiver 
of a foreign corporation seelcing to obtaln possession of the property of the 
corporation hère as against the offlcers of the corporation who may be endeavor- 
ing by fraud or subterfuge to withhold It." 

In that case the receiver was appointed by the suprême court of 
the state of New York for a manufacturing company formed and ex- 
isting under the laws of that state, and was permitted to take pos- 
session of property in Camden, N. J. Ail th.e property of the com- 
pany was in the state of New Jersey, in the company's factory in 
Camden. See, also, Phœnix Iron Co. v. New York Wrought Iron Eail- 
road Chair Co., 27 N. J. Law, 484. In Bank v. McLeod, 38 Ohio St. 
184, Judge Johnson, delivering the opinion of the court, said : 

"It is not necessary that the property ehould be wlthln the jurisdiction of the 
court. Thus, courts of Bngland hâve appointed receivers to manage landed 
property in India, Canada, China, Ireland, South American states, and other 
places." 

See, also, 2 Daniel, Ch. PI. & Prac. •1731, and cases cited, and 
Gluck & B. Rec. (2d Ed.) pp. 34, 36. In ancillary proceedings, the 
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custom and practice is to appoint as receiTcr the person originally 
appointed. 

"The proeeedings attendlng sucli ancillary or auxUiary praceedings are those 
of comity, rather than of compulsion, and InTOke harmonious action between 
courts of différent territorial jurisdictions in administerlng the same estate. 
Tlie doctrine is one of necessity, occasioned because a court cannot, by its or- 
der or decree, affect and control property in another jurlsdiction. A feature 
of ancillary receiver^ips is that tlie same person is generally, thougb uot al- 
ways or necessarily, appointed recelver. Thus his power becomes co-extensive 
In every jurisdiction wherein lie is appointed, and a complète and uniform 
management of the property is secured." Beach, Eec. (Alderson's Ed.) p. 40. 
I 28a. 

In Eust V. Waterworks Co., 17 C. C. A. 16, 70 Fed. 129, the circuit 
court of appeals, Eighth circuit, said: 

"Wiien the receiver of a foreign corporation, appointed by a court of the state 
of its création [New Jersey], présents a pétition to a court in another jurisdic- 
tion [Colorado] to hâve a judgment against such corporation opened, and an op- 
portunity to défend the suit, such court has power to autUorlze him to défend 
such action in its jurisdiction, as it would hâve power to appoint hlm receiver, 
and authorize him to bring and défend suits generally." 

So, in Fost. Fed. Prac. p. 399: 

"When a receiver has been appointed by one fédéral circuit court, the others, 
through judicial comity, will usually appoint the same person an ancillary re- 
ceiver of so much of the same estate as is within its jurisdiction." 

In New Yorli, P. & O. R. Oo. v. New Yorli, L. E. & W. R. Co., 58 
Fed. 279, Judge Lurton uses the following language: 

"We are not-prepared to say that circumstances might not arise which would 
justify and demand Independent action in the appointment of receivers by each 
court of Independent jurisdiction, and even the removal of receivers once ap- 
pointed. But the respect due by courts of co-ordinate power and jurisdiction 
to each other, and especially that due by a court whose jurisdiction in a large 
part is in some sensé ancillary to the court of primary jurisdiction,— the court 
where the rights and equities of ail must finally be aggregated, and the accounts 
of the receivers be adjusted,— âemands that a strong case should be made be- 
fore independent and divergent orders should be made tending to bring on 
conflict between courts endeavoring to admlnister the same property in such 
manner as will best subserve the interests of ail Interested in it." 

As to the increased expenses resulting from the nonresidence of 
the receiver, that matter will be entirely in the hands of the court, 
which will see to it that no unreasouable or extravagant charges or 
expenses shall be allowed. 

The défendant company, although operating and having its prop- 
erty in the state of Ohio, is a corporation existing under and by 
virtue of the laws of the state of New Jersey. That sovereignty hav- 
ing been sought for the purpose of the création of the corporation 
with whatever advantages or exemptions hâve been thereby secured, 
neither the stockholders, nor the creditors who dealt with it as a 
New Jersey corporation, ought now to be heard to object to the 
jurisdiction of the courts located in the state of which it is legally 
a résident. 

Mr. Sneath, who is suggested as receiver, is without practical 
linowledge or expérience in the business. He is président of a banlc, 
and has other naatters in charge, which, it would seem, would make 
it practically impossible for him to give the attention to the business 
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which would devolve upon the receiver. I am disposed to give a 
thorough and impartial trial to a new management which promises 
a favorable and successful outcome, rather than to commit the busi- 
ness to essentîally the management which was, up to the time of the 
receivership, altogether unsuccessful and unprofltable. I do not in- 
tend, however, to throw the reins over the necli of the receiver. It 
is averred that he has declared he would not be able to give his Per- 
sonal attention to the business. This is, however, denied by him. 
The court relies upon his promise to the coatrary. The motion will 
be denied af the costs of the mover. 

An order will be made requiring the receiver to proceed at once to 
take charge of and operate the plant, to file in court monthly reports 
showing the state and progress of the business, receipts and dis- 
bursements, the number of hands employed, the number of days each 
month of his présence at Tiffln in the care and supervision of the 
business, and, generally, whatever may be necessary to enable the 
court to keep an eye intelligently on his opérations. 



r-BONAED T. MARSHALL et al. 
(Circuit Court, W. D. Missouri. May 21, 1897.) 

1. Equitable Assignmbnt— What Constitdtbs. 

One procuring a loan from an agent of the lender for the purpose ol 
dlscharging a debt of the same amount due by him to a'thlrd party, on 
executlng the note and mortgage verbally directed the agent to pay over 
the money, when received from his principals, to such third party; and the 
latter, on leaming of the arrangement, assented to it. Héld, that this waa 
an équitable assignaient of the fund. 

S. Lâches. 

Plaintlff, through one T., made a loan to G., secured by a trust deed. 
Wihen the loan became due T., wtio was an agent of certain eastem money 
lenders, engaged to procure for G. a loan from them with which to pay otC 
plaintifif's loan. T., therefore, who was the trustée in plaintifC's trust deed, 
procured from him the notes, in order that he might release the trust deod, 
so tliat G. could make a new mortgage to the new lenders. The trust deed 
was accordingly released of record, and a new note and trust deed executed 
by G., and forwarded by T. to his principals. The latter, instead of forward- 
Ing the fuU $5,000, the amount of the new loan, rendered to T. a statement 
showing that he owed them $2,600, consisting of two Items of $1,000 and 
$1,600 each, and remitted ,hlm the balance, with directions to apply it, to- 
gether with the $2,S00, upon the loan. T. in fact owed them only $1,600, 
but he dld not malie any objection to the statement. G. had directed him, 
on receivlng the amount of the loan from his principals, to pay it over to 
plalntiff; but T., without the knowledge either of his principals ox of 
G., applied the money to his own use, eontinuing to pay the interest to 
plaintlff as if the same were coming from G., and leaving plaintiff to sup- 
pose that G. had not yet obtained the new loan. Plaintiff, although he had 
surrendered his note, made no effort to flnd ont the real reason why he did 
not recelve his money, and did not even examine the county records to 
discover whether his trust deed had been released. Some two years later, 
T. became a fugitive, and plaintiff, learnlng the true state of affalrs, sued 
the eastern money lenders for the amount which they had ehSrged against 
T. in the account rendered to him, and which they had not forwarded to be 
applied on the new loan. Hdd that, in vlew of plaintiff's lâches, he, rather 
than défendants, must suffer the loss to the extent of the $1,600 actually 
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due from T. to défendants when they rendered hlm. the account, but that 
défendants were Uable for the $1,000, whlcb in fact T. did not owe them. 

This was a suit in equity by M. W. Léonard against T. W. Marshall 
and William Challfant, Jr., to recover the sum of |2,600, with inter- 
est thereon to March 1, 1892. The facts were as follows: 

On Oetober 16, 1885, tbe plaintifE, a résident of Howard eounty, Mo., loaned, 
tbrougli one J. C. Thompson, to one M. O. Green, a fariner of Pettls eounty, 
Mo., $5,000, and took his note, 'due In three years, secured by deed of trust 
on 640 acres of Pettls eounty farm lands. After this note became due, Thomp- 
son suggested to Green that he could get hlm an eastern loan at a lower rate 
of Interest, with which he could take up and pay plalntifC's note. Thompson 
for a long time had been making loans for défendants, T. W. Marshall & Co., 
in Pettls and adjoinlng countles, and had gênerai charge of their loan business 
there. Green assented to this arrangement, and on July 8, 1891, Thompson, 
bavlng prepared Green's application for a loan of $5,000, forwarded the same 
to défendants, who thereafter agreed to make the loan. Thompson prepared 
the note and deed of trust securing the same upon the same land on which the 
plalntlff's note was secured. The note was payable to the order of T. W. Mar- 
shall & Co., and the deed of trust was made to J. C. Thompson as trustée for 
them; and on August 1, 1891, Green executed the note and deed of trust, 
and delivered them to Thompson for défendants. At the same time he directed 
Thompson to pay plaintiJî's note with the proceeds of the loan he was getting 
from défendants. Thompson placed the note and deed of trust with hîs private 
papers, where they remalned until September 30, 1891, when he flled the deed 
of trust for record in the eounty recorder's office; but he still retained the 
note in his hands. On August 14, 1891, défendants wrote, inquiring of Thomp- 
son about the Green loan, to which he replied that he had the papers already 
executed, but was waiting for Green to make up the différence between this 
loan and the old loan witJa accrued interest. Nothing further seems to hâve 
been done in the matter until about the 25th day of February, 1892, when 
Thompson wrote to the plaintift, Léonard, statlng that Green had secured a 
loan, and was ready to take up plalntifC's note, and directing plaintiffi to in- 
dorse It, so that he (Thompson) could release the deed of trust, as the légal 
holder of the note; which plaintifC accordingly did, sending the note to Thomp- 
son for collection and remittance. Accordingly, on February 27th, Thompson 
released plalntlff's deed of trust, and on the same day wrote to défendants, 
T. W. Marshall & Co., forwarding to them ail the papers connected with their 
Green loan, making excuses for the delay, and asking them to remit the full 
amount of the loan, less the commission agreed upon. To this the défendants 
replied, inclosing a statement of their account with Thompson, as follows: 

"We crédit you M. O. Green loan $4,875 00 

We charge you on acc't of Janney loan $1,000 00 

On acc't of David MeNair loan 1,600 00 

Remittance to New York 2,275 00 

$4,875 00" 

They accordingly remltted, Instead of the full $5,000, less their commission, 
as requested by Thompson, the balance shown by this account, namely, $2,275. 
The MeNalr loan referred to In the account was a loan made by défendants 
through Thompson, and which had become due, and had been paid to Thompson 
for the défendants; and It seems that It had been understood between défend- 
ants and Thompson that he should retain the amount to be applied upon the 
Green loan when the transaction should be completed. In regard to the Jan- 
ney loan of $1,000, charged to Thompson in this account, the facts were as fol- 
lows: One McGruder owed défendants $2,000, secured by mortgage. Janney 
also owed défendants $2,000, and was ready to pay $1,000 thereof, and hâve 
the remalnder extended. McGruder owed Janney $1,000, and an arrangement 
was made, and carrled out through Thompson, whereby McGruder's loan was 
increased to $3,000, and Janney's debt was decreased by $1,000, which satisfied 
McGruder's debt to Janney. The resuit was that the défendants stood, in 
respect to Thompson, in the same condition as before; but they had charged 
Thompson with the $1,000 due from Janney, though Thompson had In fact never 
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récelvéd It. Thompsoixwas an offleer of the First National Bank of Sedalia, 
Mo., and kept thereln the account of the défendants, T. W. Marshall & Oo., 
they apparently trusting this matter entirely to him. As a matter of fact, 
thJs account was overdrawn at the time of the transactions in question, Thomp- 
son presumably havlng otlierwise appropriated the money. He never paid the 
principal of the plaintiffi's note, or any part of it. Some time after sending the 
note to Thompson for collection, plaintiff demanded the money therefor, but 
was informed by Thompson that Green had failed to get his loan. Plaintiff 
tien demanded back his note, but Thompson informed him that it had been 
iost or misplaced, and that he would look it up soon, and send it to him. 
Thompson continued to pay the interest on plaintifC's note as if it were coming 
from Green, up to October, 1893, plaintiff supposing ail the time that Green was 
in fact paying it, and that the note was a valid and subsisting lien on Green's 
real estate; and he did not leam the real facts until Thompson's bank failed, 
on May 4, 1894, and Thompson disappeared. Green also was ignorant of the 
real state of affairs. He kngw that his deed of trust had been released, and 
supposed that Léonard had recelved from Thompson the amount due thereon. 
When the bank failed, the défendants' account was still largely overdrawn. 
Immediately on discovering the actual condition of affairs, plaintiff sued the 
receiver of the bank for the $2,275 that Thompson obtained from défendants 
for the purpose of the Green loan, and recoyered a judgment for the same. 
PlaintifC, having leamed that défendants had deducted the $2,600 which they 
claimed Thompson owed them from the amount of the Green loan, instituted 
this suit tp récover the same, clalming that in equity It belonged to him, and 
was wrongfuUy wlthheld. 

James T. Montgomery, for complainant. 
Montgomery & Montgomery, for défendants. 

PHILIPS, District Judge. The first question of importance lying 
at the threshold of this controversy is one of law : If it were con- 
ceded that défendants had not paid over the money on the Grreen 
loan to Thompson, what right of action would complainant hâve to 
recover the fund in défendants' hands? He could not sue at law 
therefor, oU the ground that défendants owed G-reen, for the want 
of privity of contract. This is conceded by complainant's counsel. 
The only ground, therefore, upon which he can recover is that as- 
serted in the Mil and argument, — as an assignée in equity under 
Green. I shall not undertake to review the authorities discussing 
the doctrine of équitable assignments, illustrating the varying cir- 
cumstances under which such assignments may or may not be sulB- 
cient. The fleld is broad, presenting some incongruities, and much 
reflnement in discussions. I am content with the rule laid down 
in the text by Pomeroy on Equity Jurisprudence (volume 3, § 1280) : 

"It is an established doctrine that an équitable assignment of a spécifie fund 
in the hands of a third person créâtes an équitable property in such fund. 
If, therefore, A. has a spécifie fund in the hands of B., or, in other words, B„ 
as a depositary or otherwise, holds a spécifie sum of money which he is bound 
to pay to A., and if A. agrées with C. that the money shall be paid to 0., or 
assigns it to C, or glves to C. an order upon B. for the money, the agreement, 
assignment, or order créâtes an équitable interest or property in the fund in 
favor of the assignée, C; and it is not necessary that B. should consent or 
promise to hold it for, or pay it to, such assignée. In order that the doctrine 
may apply, and that there may he an équitable assignment creating an équita- 
ble property, there must be a spécial fund, sum of money, or debt actually 
existing, or to become so in future, upon which the assignment may operate; 
and the agreement, direction for payment, or order must be. in effect, an assign- 
ment of that fund, or of some deflnite portion of it. The sure criterion is 
whether the order or direction to the drawee, if assented to by him, would 
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çreate an absolflte Personal Indebtedness, payable by hlm at ail events, or 
whether it créâtes an obligation only to make payment out of the particular 
designated fund." 

— From wMch it is clear that it is not essential to such assignment 
ttat it should hâve been in writing, or characterized by any spécial 
formulary, or indicated by any set phrase or ceremony. The text 
is that, if A. bas a speciâc fund in B.'s hands, "wbich he is bound 
to pay to A., and if A. agrées wlth G. that the money shall be paid 
to G., etc., the agreement, etc., créâtes an équitable interest or prop- 
erty in the fund in favor of the assignée; and it is not necessary that 
B. should consent or promise to hold it for, or to pay it to, such 
assignée." An agreement is the coming together, in accord, of two 
minds, on a given proposition. This may be shown by évidence, 
direct and indirect, as any other fact may be satisfactorily estab- 
lished in court. It may arise by positive expression or necessary 
implication. Did Green consent and intend that the money bor- 
rowed through Thompson of défendants should be paid by Thomp- 
son directly over to complainant? Thompson was to receive and 
apply the money. That such was Green's purpose and understanding 
there can be no question, and as little question that Thompson so 
understood the matter. It is true that when Green was critically 
examined and cross-examined as to the particular words employed 
between him and Thompson he could not repeat them, but did de- 
pose that such was the understanding. And as persuasive proof 
thereof he acted thereafter for a year and a half on the assumption 
that Thompson had received and paid the money over to complain- 
ant. And so reliant was he thereon that he never made inquiry 
thereof, thus signifying that he, aa assigner, had no further interest 
in the fund. 

Equity, regarding that as donc which should tave been doue, will, 
in its eagerness to see that exact justice be done according to the 
very right and conscience of the matter, effectuate the intention and 
understanding of thèse parties. Especially should the court lean 
to this view where both the créditer and the claimed assignée insist 
that such was the agreement. Thompson, being complainant's 
agent to receive the money for him from Green, could bind the ar- 
rangement in favor of Léonard, when assented to, as it was, by 
Léonard. I do not attach much importance to the fact that Léon- 
ard did not assent thereto until after the failure of the bank and 
flight of Thompson, for the reason that he had no notice of the fact 
that the loan had ever been consummated, and he did assent thereto 
as soon as he was advised of the fact. This aspect of the case is 
only important as it affects the conduct of the défendants, and the 
changea relation of the parties, within that lapse, of time, which 
will be considered hereafter. 

A more serions question as to the right of complainant's recovery, 
in considering the relative equities between thèse litigants, arises 
out of the lâches of the complainant. The défendants were entire 
strangers to the complainant and Green in the inception of the trans- 
action in question. Complainant demanded, through Thompson, that 
Green should pay his debt to them. He authorized Thompson to 
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collect it, and was advised by Thompson that Green proposed to 
raise the required money by eflecting another loan on tbe mortgaged 
land. He was aiso advised that, to enable Green to effect tbis sec- 
ond loan, it was necessary tbat tbe record in tbe recorder's ofSce of 
Pettis county should show a clear title in Green. That this might 
be accomplished, he assigned his note against Green to Thompson, 
thus makihg Thompson the apparent owner thereof, for the express 
purpose of enabling him to satisfy of record the mortgage. That 
was done by Thompson. The légal efifect of this was to notify ail 
persons subsequently dealing with the land that this particular 
debt was satisfied against the property; the very object of which 
was to satisfy the person who should make another loan to Green 
that the complainant's debt was not in the way. Thompson sent on 
to défendants the abstract of title, showing satisfaction of the mort- 
gage, before the loan was made by défendants to Green. 

The contention of complainant's counsel that Thompson was the 
gênerai agent of défendants in Pettis county, through whom they 
transacted in that locality the business of their loans, and therefore 
the défendants are bound bv ail the information Thompson had re- 
specting the conduct of this particular business between Thompson 
and complainant, or between Thompson and Green, is wholly un- 
tenable. In effecting this particular loan, Thompson was the agent 
of Green, and therefore the advancement of the money by défendants 
to Thompson discharged them from any liability therefor to Green. 
Robinson v. Jarvis, 25 Mo. App. 421-427. The défendants had a 
right to deaJ with Thompson upon the assumption that complain- 
ant's debt had been taken care of by Green and Thompson. They 
demanded an abstract showing a clear title to the land in Green, 
before the loan was closed. After that they had a right, so far as 
complainant was concerned, to deal with Thompson as between two 
independent contracting parties. When they aceounted with 
Thompson in respect of the |5,000, no person, so far as défendants 
were advised or concerned, had a right to complain thereof, exeept 
Green, who made no objection. As Thompson was then indebted to 
défendants, they had a right, Green not objecting, to settle with 
Thompson by paying over to him, or under his direction, the bal- 
ance of the 15,000 after deducting the sums Thompson owed them. 
It is true, Thompson directed them to deposit the |5,000 in the New 
York bank, to the crédit of the First National Bank of Sedalia, of 
which Thompson was cashier. Défendants deposited only |2,275, 
the balance claimed by them as due to Thompson after an account- 
ing with him. As early as March, 1893, they rendered Thompson 
their account. No objection was made thereto, so far as the évi- 
dence discloses,» after that, by eithèr Thompson or Green. From 
that time until the failure of the Sedalia bank, and the published 
insolvency ând flight of Thonipson, in May, 1894, the défendants 
were left in a sensé of security respecting the malfeasance of 
Thompson, or the fact that the complainant had not received his 
money. During ail that time the bank and Thompson had unim- 
paired crédit, and were responding to ail demands asserted against 
them. So, at any time for over a year after défendants settled with 
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Thompson, had they been advised of complainant's claim, they oould 
hâve protected theinselTes against loss on accOunt of tMs trans- 
action. 

The question to be answered by a court of chancery is, who shall 
bear the loss — ^the défendants or the complamant — resulting from 
the malfeasance of Thompson? It is answered by the wholesome 
raie of equity that, "where one of two innocent persons must suffer 
by the wrong of another, the one who enables such other to com- 
mit the wrong must bear the conséquences." Spraights v. Hawley, 
39 N. Y. 441-448; Whittemore v. Obear, 58 Mo. 280, 286; Interna- 
tional Bank v. German Bank, 71 Mo. 197; Cummings v. Hurd, 49 
Mo. App. 140. The complainant, by transferring his note to Thomp- 
son, and investing him with the apparent ownership thereof for the 
express purpose of enabling him to satisfy his mortgage against 
Grreen, put it in the power of Thompson to perpetrate the fraud. 
Not only that, but for 18 months he left the note, indorsed over to 
Thompson, in his hands, with the knowledge that thereby he had 
clothed Thompson with the power to satisfy the deed of trust, or 
otherwise to use the note, without taking the précaution, although 
within two hours' ride of the recorder's office, to look to see if the 
mortgage had been satisfied; nor did he ever, during ail this time, 
make inquiry of Green as to whether he had paid the money to 
Thompson. Surely he ought not, under such circumstances, to visit 
the loss of his supineness, and overconfidence in Thompson, upon the 
défendants, who dealt with Thompson upon the reasonable assump- 
tion that the complainant's debt had been c'ared for. The equity 
of the case, it seems to me, demands that the défendants in this con- 
troversy should be acquitted of any liability to the complainant as 
to not only the $2,275 it placed to the crédit of Thompson's bank 
with the bank in New York (for which amount the complainant bas 
obtained judgment against the receiver of the First National Bank 
of Sedalia), but also for the sums actually in Thompson's hands, 
owing to the défendants, and for which the défendants accounted 
with Thompson, as before stated. 

Another question, however, arises in this connection, — as to 
whether Thompson in fact owed to the défendants the amount of 
crédits so claimed by them against Thompson. Among the items 
charged by défendants in said accounting against Thompson was 
the sum of $1,000, claimed to hâve been coUected by Thompson from 
one Janney, belonging to défendants. The évidence in this case 
shows the facts respecting this item: One McGruder owed the de- 
fendants $2,000 on a matured note, secured by mortgage on Mc- 
Gruder's land. Janney also owed the défendants $2,000, secured 
by mortgage on his land. Janney was ready to pay $1,000 on his 
loan, and to hâve the loan extended. McGruder owed Janney the 
sum of $1,000, and the arrangement agreed upon, and carried out 
through Thompson, was that McGrruder's loan was increased to 
$3,000, and a mortgage taken on his land to the défendants to secure 
this $3,000 loan. Thereupon Janney's debt was decreased by the 
sum of $1,000, which satisfied McGruder's debt to Janney; the re- 
suit of this arrangement being that défendants stood, in respect of 
82 F.-26 
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the money they were out, and the security they then had, precisely 
where they were Before the conventional arrangement. It was, 
therefore, simply a matter of bookkeeping, by which the défendants 
charged up to Thompson the |1,000; on Janney's acconnt. As a 
matter of fact, Thompson never received the $1,000 from Janney, 
nor did the défendants advance to McGruder in kind. It was sim- 
ply a rearrangement of the |4,000 thev had loaned to Janney and 
McGrruder; and when the new arrangement was perfected the de- 
fendants still held claims against Janney and McGruder to the es- 
tent of |4,000, satisfactorily secured by mortgages on real estate. 
If it was deemed necessary to charge up the $1,000 against Thomp- 
son, they should hâve credited him with a like increase in the Mc- 
Grruder debt. 

It thus becomes apparent that the défendants did not, in fact, pay 
over to Thompson the amount of the Green loan by the sum of 
$1,000 ; and the complainant, as the équitable assignée of this fund, 
is entitled to a decree therefor against the défendants, unless the 
contention of défendants' counsel be sustained, that by reason of 
the allégations of the bill the complainant is precluded from assert- 
ing the right to a decree therefor. It is contended by défendants' 
counsel that complainant's bill avers, in effect, that Thompson did 
hâve in his hands, on accovnt of collections made for défendants, the 
sums credited to him in the account rendered by défendants to 
Thompson. The allégations of the bill respecting this matter are 
that the défendants sometimes allège and prétend that they hâve 
paid the full amount of the said $5,000 loan to said Thompson, and 
at other times that they hâve paid the same to said Green ; but the 
bill then charges the fact to be that défendants hâve only paid out 
of said loan the sum of $2,400, for which the orator makes no com- 
plaint against défendants (this having référence evidently to the 
sums paid by défendants to the New York bank, with commissions, 
etc.). The bill then proceeds in the same connection to state that 
"they allège that the First National Bank of Sedalia, or said J. C. 
Thompson, or both, were indebted to them, the said défendants, in 
the sum of $2,600 on account of the collection of certain notes, made 
either by said bank or by said Thompson," and that in remitting to 
said Thompson for said Green loan the défendants deducted out of 
the $5,000 the said $2,600. It is to be observed that the words 
above quoted, "they allège," evidently hâve référence to what défend- 
ants claimed, and, taken in its context, it ought not to be construed 
as an admission by the pleader that Thompson had coUected the 
said $1,000 from Janney. And as the court, in furtherance of jus- 
tice, if it were necessary, would permit the complainant to make 
this part of his bill clear to meet the state of the actual facts, I am 
not disposed, upon such a technicality, to permit the défendants to 
cover up, after the fashion they hâve attempted, the $1,000 which 
they should hâve paid over to Thompson for Green. One unfa- 
miliar with the distress of mind into which Thompson's frauds and 
concealments had brought him might wonder how it was that 
Thompson acceded to a charge against him of this $1,000 in the 
account rendered by défendants. But the facts disclosed by the 
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dépositions in this record show that the défendants had reason to 
suspect the integrity of Thompson, and that he was in no condition 
to maintain any controversy with them; and he deemed it, in his 
straitened condition, better to submit to this specious booklieeping 
of the défendants respecting this |1,000 than to protest or resist. 
It results that decree is ordered against the défendants for the sum 
of |1,000, with interest thereon from the date of the institution of 
this suit. 



HEKKING V. PFAFF. 

(Circuit Court, D. Massachusetts. August 24, 1897.) 

No. 584. 

1. Divorce— Sdbsbqubnt Awabd of Alimont— Jdbisdiction. 

A decree of divorce was entered by a circuit court of South Daliota In 
favor of plaintiff, a résident of that state, against défendant, a résident of 
Massachusetts; the court having no Jurisdiction of défendant. Défendant 
afterwards married, and subsequently, on an amended biil flled by plain- 
tiff, by leave of the court, wlthout notice or attempted notice to the de- 
fendant, a decree was entered awarding plaintifï alimony. Held, tliat such 
decree was void, and an action based thereon to recover the alimony could 
not be malntalned. 

3. Samb — Efpbct op Marriagb dp Dépendant. 

Where, in accordance with the laws of the state, a court renders a de- 
cree of divorce in favor of one of its own résidents against a résident of 
another state wlthout acquiring jurisdictlon over the latter, his subséquent 
marriage will not prevent him, elther as a ratification, waiver, or estoppel, 
from denying the Jurisdictlon or authorlty of the court to open the decree 
and award alimony against him. 

D. F. Kimball, for plaintiff. 

Jabez Fox and Gérard Bernent, for défendant. 

PUTNAM, Circuit Judge. April 20, 1893, the plaintiff, who was 
then a résident of the state of South Dakota, obtained a decree for a 
divorce against the défendant in the circuit court of that state for the 
county of Lincoln. In the original complaint she prayed for alimony, 
but no alimony was granted in connection with the decree of di- 
vorce. The entire decree was as f oUows : 

"It is ordered and adjudged tliat the bonds of matrlmony heretofore and 
until now existing between the sald plaintiff and the sald défendant be, and 
the same are, dissolved, and that plaintiff hâve leave to résume her maiden 
name of Christine Hekking." 

No réservation whatever was made of record with référence to fur- 
ther proceedings in the cause, although it may be that it was in 
the power of the court to hâve entered on the heel of such a decree 
a further decree for alimony against parties over whom it had ju- 
risdiction. In July, 1893, défendant married again. In his answer 
to this suit he admits that he married in reliance on the decree of 
divorce. Subsequently, in March, 1896, the plaintiff prayed that the 
decree entered might be opened. Leave was granted, and thereupon 
the plaintiff flled an amended bill alleging grounds for alimony which 
had arisen since the original decree, and praying therefor anew. In 
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June, 1896, without any notice to the défendant, and wîthout attempt- 
ing any, thé court entered a decree as follows : 

"This cause eoming on to be lieard upon the application of plalntiff for 
alimony, support, and maintenance herein, O. S. Glfford, Esq., appearing for 
the plaintlfC, and no one opposing, flndings of fact and conclusions of law 
having been waived, and on reading and flUng the pétition of plalntiff. and 
after considering the allégations and proofs submitted, it is, upon motion of 
the plaintiff's attorney, ôrdered and adjudged that the plalntiff be, and she 
hereby is, aUowed the sum of twenty-five thousand dollars for her support 
and maintenance, said sum to be paid to her or to her attorneys by défendant 
Immediately; and that this order or judgment be, and the same is, a part of 
the original judgment herein, and to take effect from the date of said judg- 
ment, to wlt, the 20th day of April, 1893. 

"Done at Sioux Falls, South Dakota, this 29th day of June, 1896." 

The suit in the case at bar is based on the latter decree, and seeks 
to recover the amount of alimony assumed to be adjudged by it. 
That an action of this nature will lie in the fédéral courts was set- 
tled in Barber v. Barber, 21 How. 582. The défendant was never a 
résident of the state of South Dakota; nor, so far as the proceedings 
decreeing a divorce and alimony are concerned, was he ever found 
therein ; nor did the court of that state ever obtain jurisdiction over 
him; nor did he ever appear in the proceedings, or ever waive the 
lack of jurisdiction, unless and except so far as can properly be de- 
duced from the fact that after the divorce, and long prior to the pro- 
ceedings in 1896, he married as already stated. The question is not, 
as urged on us by the plaintifl, one of mère error in a judgment en- 
tered by a court having jurisdiction, but one of the absolute want 
of any effect by reason of entire lack thereof. The plaintiiï relies oja 
Laing v. Eigney, 160 U. S. 531, 16 Sup. Ct. 366. A careless reading 
of that case might give an impression that the circumstances were 
substantially like those at bar; but a careful examination of it shows 
beyond ail doubt that the question considered by the suprême court 
was not one of jurisdiction, but merely one of the form of proceed- 
ings as determined by the local law of the state where the judgment 
was rendered, and in which both parties resided when the proceedings 
were commenced. We do not deem it material or of value to ex- 
amine in détail the décisions of the varions state courts cited to us 
by the plaintiff, as the principles which reach this case are clearly 
determined by the underlying rules of the common law, and the judg- 
ments of the supreiûe court of the United kStates. That by those 
rules and judgments the decree of the state court for alimony wou'd 
hâve been of no effect whatever, except for the marriage of the de- 
fendant in July, 1893, is put beyond ail question. The plaintiff 
States her proposition to the effect that the defendant's subséquent 
marriage operated to validate the proceedings in the court of the 
state of South Dakota by the way of estoppel, waiver, or ratification, 
although she does not distinguish clearly upon which of thèse three 
branches of the law she speciflcally relies. But there are several 
difiQculties iû the way. First of ail, as the state itself has an interest 
in the marriage, its existence or nonexistence cannot be determined 
by the mère contract or conduct of the parties, whether operating in 
the form of an express agreement, or in that of estoppel, waiver, or 
ratification. In one case, as in the other, it is equally the voluntary 
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act of the party, without the consent of the state. It will be fouud 
that none of tlie well-considered cases to which the plaintiff refers 
turned on the question whether waiver can validate a decree for a 
divorce which is actually void, but in each such case there was a 
judgment by a court having jurisdiction, though alleged to be errone- 
ous, or there was a judgment from which an appeal had been taken, 
and which would therefore be validated unless the appeal were sus- 
tained. Under such circumstances, courts would be justiiied in ap- 
plying those équitable rules which enable them to control to a cer- 
tain extent inéquitable attacks on judgments by either a writ of error 
or an appeal. Anything beyond this, and especially anything which 
would enable either one or both parties to a marriage to validate, un- 
der color of estoppel, waiver, or ratification, a pretended divorce, can- 
not be held as well-considered law. 

The true state of the law seems to us to turn on more f undamental 
propositions. If there was nothing to be ratiâed, then, of course, 
the plaintifE's whole proposition falls to the ground. Now, it is not 
pretended that the decree of the court in South Dakota granting the 
plaintiff a divorce was erroneous or invalid, according to the laws and 
the course of proceedings in that state. We are aware that the 
courts in Massachusetts hâve not yet fully recognized for ail purposes 
the validity of a divorce obtained by a hus.band or wife in a state 
of which he or she is a résident, the other party still remaining a 
résident of Massachusetts. The furthest they seem to hâve gone is 
in Loker v. Gerald, 157 Mass. 42, 31 N. E. 709, where it was held 
that a divorce obtained by a husband in another state under those 
circumstances was valid; but the court seems to hâve rested its con- 
clusions upon the ground which the suprême court refused to accept 
in Cheever v. Wilson, 9 Wall. 108, 123, that by a légal fiction the 
domicile of the wife follows that of the husband. The latest cases 
are Burtis v. Burtis, 161 Mass. 508, 37 N. E. 740, and Dickinson v. 
Dickinson, 167 Mass. 474, 45 N. E. 1091, which do not seem to ex- 
actly touch the proposition under considération. The rule, however, 
which the fédéral courts must recognize, seems to be that stated in 
Pennoyer v. Neff, 95 U. S. 714, 722, to the effect that every state has 
the power to détermine for itself the civil status and capacities of 
its inhabitants, coupled with the further proposition that the fiction 
of the domicile of the wife cannot contravene the right of the courts 
or the législature of a state to détermine her résidence within its 
own borders according to the actual facts, as was settled for the féd- 
éral courts in Cheever v. Wilson, supra. Maynard v. Hill, 125 U. S. 
190, 8 Sup. et. 723, practically settles that the principle cited from 
Pennoyer v. IsTeff applies, whether the détermination of the status 
cornes directly from the législature or through its courts, holding 
valid a législative divorce granted to the husband, although the wife 
was nQt within the jurisdictional limits, and never had been an ac- 
tual inhabitant thereof, and had no notice or knowledge of the pas- 
sage of the act. As South Dakota had undoubted actual jurisdiction 
to détermine the status of the plaintiff, and has done so by a pro- 
ceeding which is not erroneous under the laws of that state, so that 
she was divorced from the défendant, and was no longer his wife, the 
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conséquence seems inévitable that the défendant, by marrying, simply 
accepted the fact of such status of tlie plaintiiï as thus âxed; and 
he was not asked to do anything, and in fact did not do anything, 
in the nature of ratification, waiver, or estoppel. 2 Bish. Mar., Div. 
& Sep. § 137. Had the decree of the court of South Daliota beeu in- 
valid under the laws of that state^ then there would bave been an op- 
portunity for waiver or ratification on the part of the défendant; 
but, as it was not, he merely accepted the condition of things as he 
found them, and therefore he bas done no act of waiver or ratifica- 
tion, nor anything else which could lay the basis for any estoppel, or 
for any other method of prejudicing his rights as they existed before 
his subséquent marriage. This is undoubtedly the true solution of 
this case; but, if the subséquent marriage of the défendant can op- 
erate, as claimed by the plaintiff, in the way either of waiver, ratifica- 
tion, or estoppel, yet it would seem that, by ail the ordinary rules of 
law, it would operate as such only in favor of the condition of things 
as it existed when he was married. The défendant did not by his 
marriage enter an appearance in the court of South Dakota, or give 
it jurisdiction over him, and ail its after decrees affecting his pe- 
cuniary interests were as much without jurisdiction against him per- 
sonally as had been its prior proceedings. The plaintiff bas pro- 
duced to ua no well-considered décision, nor proposed to us any prin- 
ciple of law, which would compel us to impose on the défendant au 
assumption by him, either by waiver, ratification, or estoppel, of the 
after proceedings of the court in South Dakota, without limitation, 
and without jurisdiction over his person or property. The law on 
this point seems so clear against the plaintiff that it is not necessary 
to enlarge on it further. If the plaintiff desires that we make any 
spécial flndings of fact, she may prépare them, submit them to the 
défendant, and pass them to the court, with such suggestions as the 
défendant may make in référence thereto. Meanwhile we will enter 
a gênerai flnding as follows: The court finds that the decree on 
which this suit is based is void, and that, therefore, this suit cannât 
be maintained. 



UNITED FIREMEN'S INS. CO. v. THOMAS. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1897.) 

No. 404. 

Insurancb — Condition against Other Insurance— Waiver— Paroi< A&bee- 

MENT. 

Knowledge by the agent of an Insurance Company, at tlie time of pro- 
curlng the Insurance, that the Insured intended to take out other Insurauce. 
does not operate as a waiver of a condition In the pollcy subsequently de- 
livered, fofbidding other Insurance, except by consent of the jusurance 
Company Indorsed on the policy. The rule that a prior paroi understanding 
or agreement cannot control a subséquent contract applles, and the waiver, 
to be effectuai, must be subséquent to the written contract, and must be 
made, not only with knowledge of the other Insurance, and with intent to- 
walve the condition, but must be supported by a valuable considération, 
or become operative by way of estoppel. 
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In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

TUs action is in assumpslt, and was instituted by ttie plalntiff in error, Jolin 
S. Thomas, for the use of Norman H. Camp, receiver, against the United Fire- 
men's Insurance Company, the défendant in error, to recover for a loss by fire 
under a poliey of insurance issued by the plaintiff In' error to the amount of 
$2,500 upon certain household furniture. The poUcy contained the followlng 
provisions: First. "Thls entlre pollcy, unless otherwlse provlded by agreement 
Indorsed hereon or added hereto, shall be vold if the Insured now has, or shall 
hereafter malie or procure, any other contract of insurance, whether valid or 
not, on the property covered in whole or In part by this poliey." Second. 
"Thls poliey is made and accepted subject to the foregolng stipulations and con- 
ditions, together with such other provisions, agreements, and conditions as 
may be Indorsed hereon or added hereto; and no officer, agent, or other repré- 
sentative of this Company shall hâve power to walve any provision or condition 
of this poliey, except such as by the terms of thls pollcy may be the subject of 
agreement indorsed hereon or added hereto; and as to such provisions and 
conditions, no offlcer, agent, or représentative shall hâve such power, or be 
deemed or held to hâve walved such provision or conditions, unless such walver, 
If any, shall be written upon or attached hereto, nor shall any privilège or per- 
mission aflfecting the insurance under thls pollcy exlst or be clalmed by the in- 
sured unless so written or attached." The défendant below pleaded the gênerai 
Issue, and also pleaded specially that the plaintiff below obtained a large and 
unreasonable amount of insurance in other companies, without notice to the 
défendant, and without Its permission, and without written Indorsement of 
other Insurance permltted on the poliey In suit, by whlch violation of the con- 
tract of insurance the insurance poliey Issued by the défendant became whoUy 
vold. It appeared at the trial that Carlton H. Prindeville, an Insurance broker, 
was employed by Mr. Thomas to procure Insurance upon the household fur- 
niture In question. He testified that he was not, and never had been, an agent 
of the plaintiff in error; that his business was that of an Insurance broker; 
that he solicited from owners of property the placlng of Insurance for them, 
and that in the absence of instructions he placed the Insurance in such com- 
panies, and with such agents as he thought proper and désirable, receiving from 
the agents a certain commission for his service; that Mr. Thomas requested 
hlm to procure Insurance to the amount of $12,500, which he placed In four 
différent companies. He applied to Hopkins & Hasbrook, the agents in the 
City of Chicago of the Company plaintiff In error, to place $2,500 of thls In- 
surance, and signed a written appUcation, which does not disclose that further 
insurance in other companies had been or was to be procured. In answer to a 
question by the court whether he stated to Hopkins & Hasbrook the amount 
of insurance that Mr. Thomas desired on his property, he answered, "So far 
as I recoUect, I did;" but he also stated that he could not recoUect what he 
told them, nor whether he communicated with one of the flrm or with a clerk 
in their service. Mr. Hopkins, of that flrm, stated that the application for this 
insurance was made to him personally by Mr. Prindeville, and the application 
for the pollcy was signed at that time; that nothing was said with regard to 
and tliat he first knew of other insurance of the property after the flre. Prin- 
deville obtained the four poUcies of insurance from the différent companies, 
and delivered them to Mr. Thomas, who paid hlm the premlums, whlch Prinde- 
ville paid to the agents, respectlvely, representing the eeveral companies, re- 
ceiving from eaeh agent his proper commission. At the conclusion of the évi- 
dence the plaintiff in error requested the court to direct the jury to retum a 
verdict In its favor upon the ground that the défendant was not legally liable 
upon the pollcy of Insurance, whlch motion was denied, and the rullng Is as- 
signed for error. The court charged the jury that the stipulation of the pollcy 
with respect to other insurance was binding and conclusive upon the parties 
unless that condition has been walved by the défendant, and that, if Prindeville 
was the agent of the plalntiff, the latter would be chargeable with knowledge 
of the fact that his agent had procured this pollcy of Insurance that did not per- 
mit addftional insurance; but if, on the other hand, Prindeville was in fact 
acting for and as the agent of the défendant company In placing this Insurance, 



408 82 FEDERAL REPORTER. 

and agreed wlth the plalntlff that he would secure hlm policles of Insurance 
to the amount deslred, to become effective of the same date, and to run con- 
currently, then the défendant company would be ehargeable wlth knowledge 
of the fact that there was to be such addltional Insurance; and if, wlth such 
knowledge, the company or the agent that represented it Issued the poUcy, and 
recelved the premium upon It, and appUed it to Its own use, It would constitute 
a walver of the condition of the policy,— to whlch charge there was preserved, 
and Is asslgned for error, a proper exception. A verdict was found for the 
plaintlfE below, and reversai of the judgment entered thereon is hère sought 
because of the error stated. 

William B. Cunningham, for plaintifE in error. 

John Woodbridge and William M. Jones, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JEMŒNS, Circuit Judge. If, under the construction of the statute 
of the state of Hlinois held by the suprême court of that state in Insur- 
ance Co. V. Ruckman, 127 111. 364, 376, 20 N. E. 77, Prindeville must he 
deemed the agent of the insurance company with respect to the trans- 
action in hand, the question is presented whether his knowledge, prior 
to the issuance of the policy, of intended other insurance, will vitiate a 
stipulation in the policy forbidding such other insurance. It is the sef- 
tled law with respect to written contracts of insurance, as well as to 
other written contracts, that ail n^otiations or agreements leading up 
to the written contract are merged in it, and that paroi évidence of a 
suppoeed prior agreement cannot be entertained to contradict the ex- 
press stipulations of the written contract. Thus, in Thompson t. In- 
surance Oo., 104 U. S. 252, 259, it was ruled that "a paroi agreement, 
ma de at the time of issuing a policy, contradicting the terms of the 
policy itself , like any other paroi agreement inconsistent with a written 
instrument made contemporary therewith,is void,and cannot be set up 
to contradict the writing." We hâve had occasion to speak to the same 
effect, and in no doubtful language. Union Stock Yards & Transit 
Co. V. Western Land & Cattle Co., 18 U. S. App. 438, 453, 7 C. C. A. 
660, and 59 Fed. 49; Gorrell v. Insurance Co., 24 U. S. App. 188, 
11 C. C. A. 240, and 63 Fed. 371; Lumber Co. v. Comstock, 34 TJ. S. 
App. 414, 18 C. C. A. 207, and 71 Fed. 477. The written contract 
speaks conclusively the agreement of the parties, and cannot be con- 
tradicted by paroi. Therefore a supposed agreement to permit other 
insurance, made before the written contract, cannot avail to defeat 
the subséquent express stipulations of the written instrument. Much 
less can mère knowledge of an intention of the proposed assured to 
effect, or that he had effected, other insurance, avoid the conditions 
of the subséquent written contract. The assured knows, or is bound 
to infonn himself, of the conditions and stipulations of his contract 
before its acceptance. He should not be allowed to accept the 
contract, and afterwards defeat an essential condition of it, through 
plea of ignorance of its conditions. Nor do we understand that the 
doctrine of waiver can hâve application hère. A waiver is an inten- 
tional relinquishment of a known right, — an élection by one to dis- 
pense with something of value, or to forego some advantage he might 
hâve taken or insisted upon. Warren v. Crâne, 50 Mch. 301, 15 N. 
W. 465. Mr. Bishop thus defines the term: 
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"Waiver is where one in possession of any right, whetlier conferred by law 
or by contraet, and wlth full linowledge of a material fact, does or forbears 
the doing of something inconsistent with ttie existence of tlie right or of liis 
intention to rely upon It. Thereupon he is said to hâve waived it, and he Is 
precluded from claiming anytliing by reason of it afterwards." Bish. Cent, i 
792. 

But manifestly there can be no waiver of a nouexisting right, — of 
that which does not exist. Delivery of the policy containing the 
stipulations against other insurance under circumstances which in- 
dicate a previous or contemporaneous paroi agreement that such other 
insurance would be permitted cannot avail, for within the décision in 
Thompson v. Insurance Co., supra, and the other cases cited, no prior 
or contemporary paroi agreement can be set up to contradict the 
writing. The waiver must be subséquent to the written contraet, 
and, to be operative, must be made not only with knowledge of the 
fact of other insurance, and with intent to waive the provisions of 
the existing contraet, but must be supported by a valuable considéra- 
tion, or become operative by way of estoppel. Hère, subséquent to 
the supposed knowledge of an intent to effect other insurance, the 
parties stipulated by their contraet that it should be void if other 
insurance had been or should be efifected, and that no waiver of any 
condition of the contraet should be valid unless written upon or at- 
tach'ed to the policy. An intent to waive cannot be entertained from 
the mère fact of knowledge in the face of an express term of the con- 
traet made and delivered subséquent to such knowledge. There 
was hère shown no intent or agreement to waive subséquent to the 
delivery of the contraet, and no considération for a waiver is dis- 
closed, nor is any estoppel proven. There was no act or conduct up- 
on the part of the insurance Company subséquent to the delivery of 
the contraet, inducing change of position by the assured. He knew, 
or should hâve known, of the conditions of the policy, and, so know- 
ing them, was informed of the terms of the contraet proposed by the 
insurance company, and with such knowledge paid the premium de- 
manded. There was, subséquent to the delivery of the contraet, 
no act by the insurance company prejudicial to the assured. It was 
the duty of the latter to hâve disclosed to the company the other in- 
surance efifected, and to procure to be indorsed upon the policy a writ- 
ten waiver of the condition. We hâve ruled upon the précise ques- 
tion in Union Nat. Bank v. German Ins. Co., 34 U. S. App. 397, 18 C. 
C. A. 203, and 71 Ped. 473, — a case that is the counterpart of the one 
in hand. There, prior to the issuance of the policy, the agent of the 
company knew of and had himself issued other insurance upon the 
property covered by the policy. We there held that such knowledge 
could not affect the written stipulations of the subséquent contraet, 
and that the policy declared conclusively the agreement of the par- 
ties. We are unable to distinguish that case from the one before us, 
and our ruling hère must accord with that décision. In a proper 
case, and in a proper proceeding, a contraet which, through error, mîs- 
take, or fraud, does not speak the actual agreement of the parties, 
may be reformed in equity. Such was the case in Insurance Co. v. 
Buckman, supra, where reformation of the policy was sought and 
decreed in equity. No such case is presented hère. The assured 
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broùglit suit at law upon the policy, and stands upon the very terms 
of his contract. He asks no reformation of it, and caunot, in this 
action at law, avoid its express stipulations. 

Error is aiso assigned for certain remarks of the presiding judge 
during the course of tlie trial ajid upon tiie examination of witnesses. 
Tlie brief of counsel does not, as it should, refer us to the pages of 
the record which are thought to contain the objectionable language. 
We might properly, therefore, and for that reason, décline to enter- 
tain the complaint, and in fact it appears from an examination that 
some of the language complained of and stated at large in the brief 
is not contained in the record. In view of our ruling upon the ques- 
tion previously considered, we think it unnecessary to pass upon the 
language of which complaint is made. It is suflâcient to say upon 
the subject in gênerai that every party in a court of justice is entitled 
to a fair and impartial trial of his cause, and that neither court nor 
counsel may rightfully use language in the présence and hearing of 
a jury which shall tend to excite passion or préjudice, or prevent calm, 
dispassionate considération of the case. Reynolds v. TJ. S., 98 U. S. 
145, 168; Hicks v. U. S., 150 U. S. 442, 452, 14 Sup. Ct. 144; Starr 
V. U. S., 158 U. g. 614, 14 Sup. Ct. 919; Hickory v. U. S., 160 U. S. 
408, 425, 16 Sup. Ct. 327; Railway Co. t. Meyers, 24 U. S. App. 295, 
304, 11 C. G. A. 439, and 63 Fed. 793. The judgment is reversed, and 
the cause remanded, with directions to the court below to award a 
new trial. 



UNITED STATES v. FIRST flSTAT. BANK OF COFFEYVILLE. 
(Circuit Court, D. Kansas, Third Division. August 13, 1897.) 

1. BiLLs AMD Notes— Pbnsion C'betificatb. 

A pension certlflcate or check drawn to the order of a person then 
deceased is absolutely void. 
3. Banks and Banking— Patment of Void Pension Check. 

A pension check was drawn, in the regular course of business, and with- 
out Imowledge of the facts, to the order of a deceased person. The in- 
dividual who received it forged the payee's signature on the back, and 
presented it to the defepdant bank, from which it passed, for collection. 
through two other banks, which in turn, after collection, remitted the 
proceeds until they reaehed the défendant, which pald them over to the 
alleged owner. From the time when the government subsequeatly dis- 
covered the facts, one of the intermediate banks was in voluntary liquida- 
tion, and the other was Insolvent, and its assets were in the haiids of a 
receiver, and the alleged owner of the note was insolvent. Held, that 
the défendant was liable to the government for tlie reimbursement of the 
amount coUected, and that the government was not chargeable with lâches. 

W. C. Perry, for the United States. 
J. D. MoGue, for défendant. 

WILLIAMS, District Judge. It appears bj the statement of facts 
in this case that one Mary L. Beard was an applicant for pension; 
that her application was duly considered by the pension commissioner, 
and in due course of time the pension was allowed her, and the United 
States pension agent at Topeka, Kan., îssued a certiflcate to her, 
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as the mother of Calvin L. Beard, a soldier in Company G of the 7th 
Illinois cavalry. The said pension certiûcate was issued on April 
12, 1893, payable to the order of Mary L. Beard, in the sum of |1,- 
364.40. The certificate or check was inclosed in an envelope ad- 
dressed to Mary L. Beard, and deposited in the mails at Topeka, 
Kan. It seems further from the agreed statement of facts that the 
said Mary L. Beard died prior to the issuance of said check, to wit, 
on January 7, 1893; and the letter containing the check came into 
the possession of E. A. Beard, her grandson, who forged or caused 
to be forged the signature of said Mary L. Beard on the back of said 
check, indorsed it himself, and on the 13th day of April, 1893, he 
presented the said check to the officers of the défendant bank, and 
represented to them that he was the holder of said check, and that 
the signature of the said Mary L. Beard indorsed thereon was genu- 
ine. At that time the said E, A. Beard was unknown to any of the 
oflacers of the bank, and he was required to hâve some person known 
to the ofQcers of the bank identify him; and, being identifled by 
some person known to the ofiicers of the bank, it received the said 
check, and advanced thereon the sum of $364.40, and placed to the 
crédit of the said Beard the sum of |1,000, subject to his check when 
the said pension check was paid. On April 14, 1893, the défendant 
transmitted the said check to the ISTational Bank of Kansas City, for 
collection; and the National Bank of Kansas City, on April 15th, 
transmitted said check to the Merchants' National Bank of St. Louis 
for collection; and the said last-named bank, on April 17th, pre- 
sented the said check to the subtreasurer of the United States, in St. 
Louis, Mo., and it was paid by the assistant treasurer of the United 
States to the said national bank. The said Merchants' National Bank 
remitted the amount of said check to the National Bank of Kansas 
City, and the National Bank of Kansas City remitted the amount to 
the défendant bank, in the usual course of business. At the date 
of discovery of said forgery by the government, and since, the Mer- 
chants' National Bank of St. Louis has been in voluntary liquidation, 
and the National Bank of Kansas City has been insolvent, and its as- 
sets in the hands of a receiver. Afterwards, to wit, on April 26th, 
the défendant bank paid to said E. A. Beard the amount remaining 
to his crédit on deposit in said bank. The United States did not 
know that Mary L. Beard was dead at the date of the issuance of 
said check, nor until December 19, 1895, and had no intimation or 
knowledge concerning the same until thàt date. The said E. A 
Beard, shortly after the payment of the amount by the said bank, 
became, and ever since has been, insolvent. 

The questions of law involved in this case hâve been so often set- 
tled, and are so simple, that it would avail nothing for this court to 
indulge in any lengthy opinion in regard to it. The issuance of the 
check to said Mary L. Beard after she was dead was an act utterly 
void, and the check itself was absolutely void, and no act of any one 
could breathe into it the breath of life, or make it of any value what- 
ever. When the défendant bank took the check from the said Beard, 
the grandson of the pensioner, it devolved upon it to know that he 
was the légal holder of the said check, and it paid the money ont at 
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its own risk, and péril. This is true of any transaction of a similar 
nature, and is so held by aJl courts that hâve passed upon Idndred 
questions. No lâches of the government can be attributed in this 
case, and cannot possibly afford any défense to the défendant. The 
loss sustained Is by reason of its own neglect in paying the check. 
It has received from the government of the United States the amount 
demanded in this suit, and there is no reason in lavF or equity v/hj it 
Bhould not be held responsible and reimburse the government in the 
amount paid out. True it is that, if the bai-k had known of the 
forgery prior to the payment of the last thousand dollars, it could 
hâve saved itself in that sxun, but the government did not know of 
the forgery. It was in no attitude to know of it. The bank should 
hâve known that the indorsement was a forgery, and that the person 
who presented it was not the légal holder of the check. The govern- 
ment has discharged its full duty by having the party arrested, tried, 
and sentenced to the penitentiary for this offense. Under the agreed 
statement of facts and the law of this case, the government is en- 
titled to recover a judgment for the amount claimed in this case, and 
judgment will be entered accordingly. 



WRIGHTMAN v. BOONE OOITNTY. 

(Circuit Court, W. D. ArUansas. October 3, 1897.) 

Limitation of Actions— Rbvivor of Judgmbnts. 

Where the législature passes a statute oî limitation barring the revivor 
of judgments by scire facias after the lapse of ten yeai-s from their 
rendition, and provides further that the act shall tal^e effect and be in 
force from and after one year from the date of its passage, held, that the 
act applies to exlsting as well as future judgments, and that past judg- 
ments, which hâve been rendered more than ten years, are barred unlesa 
the scire facias Is issued witàin one year from the date of the passage 
of the act. 

This was a proceeding by scire facias to revive a judgment. 

O. S. Watkins and W. F. Pace, for plaintiff. 
Hill & Brizzolara, for défendant. 

EOGEES, District Judge. On the 13th day of May, 1880, George 
M. Wrightman recovered judgment in the district court of the United 
States for the Western district of Arkansas, then having circuit court 
powers, on warrants commonly called "County Scrip," of Benton 
county, Ark., for the sum of |6,280, for his debt and damage, with 
interest thereon at the rate of 6 per cent, per annum from the date 
of said judgment until paid, together with ail his costs in and about 
said cause laid out and expended. On the 6th of August, 1881, |1,000 
was paid on the judgment, and on the 7th day of July, 1882, the second 
payment of the sum of 1843.46 was made, and on the 14th of April, 
1883, a third payment of $1,176 was made, and on the 18th of March, 
1885, a fourth payment of |705.47 was made. After this the judg- 
ment was assigned to W. A. Grever and Cos Altenberg, whom the 
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court finds still own the remainder of the judgment. On the 6tli of 
April, 1897, the said Grever and Altenberg caused a scire facias to be 
issued ont of the circuit court of the United States for the Western 
district of Arkansas, to which court the original case had, by proper 
orders, been transferred, under the act of congress approved the 25th 
day of January, 1889, and found in the twenty-flfth volume of the 
Statutes at Large, p. 655, to revive said judgment. At the time this 
judgment was recovered, and until the 8th day of April, 1891, there 
was no statute of limitations to the revival of a judgment in this state. 
The courts, however, had held that they would not revive a judgment 
after the lapse of 20 years, and so the law stood on April 8, 1891, 
when the foUowing act of the législature of Arkansas was passed: 

"Section 1. That no scire facias to revive a juclgment shall be issued but 
•witliin ten years from tbe date of the rendition of the judginent, or if the judg- 
ment shall hâve been aforetlme revived, then within ten years from the order 
of revivor. 

"Sec. 2. This act shall talie effect and be in force from and after one year 
from the date of its passage." 

More than 17 years had elapsed from the rendition of this judgment 
to the suing ont of the scire facias, and 12 years had elapsed from the 
last payment on the judgment to the suing ont of the scire facias. 

Two questions arise: First. Whether or not the act approved April 
8, 1891, applied to existing judgments, or whether it operated pro- 
spectively, and only was intended to apply to judgments thereafter 
rendered. A careful examination of the authorities leads the court 
to conclude that it was the purpose of the législature that this act 
should apply to judgments then in existence, as well as those which 
should subsequently be rendered. 

The second question is much more diflOlcult. By the terms of the 
second section of the act, supra, it is provided that the act shall take 
effect and be in force from and after one year from the date of its 
passage. It is insisted that, if the act approved April 8, 1891, applied 
to existing judgments, it did not go into effect until one year from 
the date of its approval, and hence that it took away ail remedy from 
the plaintiff by which he could enforce his judgment; and this position 
is not without authority. In Price v. Hopkin, 13 Mich. 318, Judge 
Cooley, delivering the opinion of the court, distinctly holds that, while 
the gênerai power of the législature to pass statutes of limitations is 
not doubted, thèse statutes must always allow a reasonable time after 
the statute goes into force within which suits shall be brought, and 
that a statute which dénies a reasonable time within which to bring 
a suit is, in effect, a statute legislating the property of one person to 
be the property of another; and that such a statute is a palpable viola- 
tion of the constitutional provision that no person shall be deprived of 
property without due process of law. He then proceeds to argue 
with much vigor that a statute can hâve no force or effect for any pur- 
pose before, by the terms of the act itself, it goes into effect, — citing 
Charless v. Lamberson, 1 Clark (lowa) 442 ; Cargill v. Power, 1 Mich. 
369; Eice v. Euddiman, 10 Mich. 125. He refers to the case of Smith 
v. Morrison, 22 Pick. 430, and déclines to follow it. In concluding the 
argument he says: 
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"If the perlod between the passage and the taking effect of the statute can 
be regarded as time allowed by the statute for brlnging suit, then, In any case 
where by a prospective statute a time Is limlted for that purpose, the time 
should begin to run at the time when the statute is passed, and not ■when It 
talies effect. But the court hold that the intervenlng time is not to be counted 
as a part of the time limlt,"— citing Piatt v. Vattler, 1 McLean, 157, Ped. Cas. 
No. 11,117. 

On the contrary, other courts hâve held that the object and pur- 
pose of the législature in fixing a time when the act shall go into effect 
could not be for any other purpose than to operate as notice to per- 
sons having judgments to institute their suite before the act went 
into effect, and, if they failed to do so, that they would be barred. 
In support of that contention the following cases, which seem to me 
to be strongly in point, are cited : Duncan v. Menard (Minn.) 21 N. 
W. 714; Eaton v. Supervisors, 40 Wis. 673; Stine v. Bennett, 13 Minn. 
153 (Gil. 138); Burwell v. Tullis, 12 Minn, 572 (Gil. 486); Smith v. 
Morrieon, 22 Hck. 430; Hedger v. Kennaker, 3 Metc. (Ky.) 255. 

After the most careful considération, I am unable to assign any 
reason why the législature provided that the act of April 8, 1891, 
should not take effect and be in force until one year from the date of 
its passage, except upon the theory that persons who then had judg- 
ments should sue out scire facias to revive them on or before one year 
from the date of its passage. If it does not mean that, then the sec- 
ond section of that act seems to me to be absolutely nugatory, — to 
mean nothing; and it is a well-known canon of construction that every 
provision of a statute shall be construed so as to permit the whole to 
stand. It seems to me that this second section clearly indicates what 
the législature intended, namely, that this act should apply, not only 
to future judgments, but to past judgments; and that ail judgments 
would be barred in ten years from the date of their rendition unless 
scire facias to revive them was issued on or before one year from the 
date of its passage. I conclude, therefore, notwithstanding the very 
able opinion of Judge Cooley in 13 Mich., that the weight of authority 
is against him, and that the judgment in question is barred. 



WEED v. UNITED STATES. 

(District Court, D. Montana. August 2, 1897.) 

1. District Attokneys— Fées in Montana. 

By Rev. St. § 824, district attorneys are allowed $20 in each case tried 
before a jury. Section 837 provides that "district attorneys and marshals for 
the district of Oregon and Nevada shall be entitled to recel ve double fées." 
Supp. Rev. St p. 767, § 16, provides that "district attorneys in the state 
of Idaho shall be allowed the same fées as those allowed in the district of 
Oregon." And by 26 Stat 947, and 27 Stat. 223, 714, making appropriations 
for législative, executive, and judicial expenses of the government for the 
fiscal years ending June SOth in the years 1892, 1893, and 1894, it is pro- 
vided that the marshals, district attorneys, and clerks of the circuit and 
district courts of the districts of Washington, Montana, and North Dakota 
shall receive the fées and compensation allowed by law to like officers per- 
forming similar duties in the districts of Oregon and Idaho. Hcld, that for 
each case tried by him before a jury, in the circuit court for the district of 
Montana during the perlod affected by the last-named acts, the district 
attorney was entitled to a fee of $40. 
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I. Samk— Fbes in Jurt Cases. 

Rev. St. J 824, allowlng a speclfled fee tp United States district attomeys 
for each case "tried before a jury," includes cases wbicli are trled before 
a Jury, altbough tliere Is a mlstrlal, and no verdict Is rendered. 

I. Samb — Cbiminal Cases. 

Rev. St. § 824, provides that when an Indlctment for a crime la trled be- 
fore a jury, and a conviction bad, the district attomey may be allowed a 
counsel fee In proportion to the Importance and dlffieulty of the case, not 
exceeding $30. Edd, that In cases covered by thls provision, and also by 
Rev. St f 837, Supp. Rev. St. p. 767, S 16, 26 Stat. 947, and 27 Stat. 223, 714, 
providlng for the aJloTvance of "double fées" In certain caaes, the court may 
flx the "counsel fee" at $60. 

i. 8ahb — Febs for Examining Land Titlks. 

Rev. St. { 355, prohlblts the expenditure of money npon any gîte or land 
purchased by the United States for the purpose of erectlng thereon any 
public building untU the written opinion of the attomey gênerai shall be 
had in favor of the valldlty of the tltle, and requlres that the district at- 
tomeys of the United States, upon the application of the attomey gênerai, 
ehall fumlsh any assistance or Information in their power in relation to 
the tltles of the public property lying wlthln thelr respective districts. 
Section 189 provides that "no head of a department shall employ attorneys 
or counsel at the expense of the United States, but, when In need of eounsel 
or advice, sliall call upon the department of justice, the offleers of whlch 
shall attend to the same." Supp. Rev. St. p. 18, prohlblts compensation or 
perqulsites for court offleers of the govemment beyond salary and statu- 
tory compensation, "provlded thls shall not be construed to prevent the em- 
ployment and payment by the department of justice of district attomeys 
as now allowed by law for services not covered by their salaries or fées." 
EM, that a district attomey employed by the attorney gênerai to Investl- 
gate the tltle to land authorized to be purchased by the United States, 
and to make an abstract of the tltle, Is entltled to a reasonable compensar 
don for hls services and expenses, over and above his regular salary. 

%. Bamk— Action for Febs— Rejection bt Accountino Ofpicbrs— Evidence. 
In an action by a United States district attomey agalnst the United States 
to recover the amount of a fee allowed by statute for a certain trial before 
a Jury, the allégations of the complalnt that the clalm had been dlsallowed 
by the proper accounting officer, and that It remained unpaid, are suf- 
ficlently establlshed prima facie by proof that the clalm had been duly 
presented, and payment refused; and. If the défendant relies on subséquent 
aUowance and payment, It must prove the same. 

Considei'ing the issues presented in this^case, I make the following 
findings: 

(1) I find that the plalntlft, Elbert D. Weed, Is a résident and a dtlzen of the 
State of Montana. (2) That the sald Weed, between the 21st day of February, 
A. D. 1890, and the 21st day of February, 1894, was the duly appointed, quali- 
fled, and acting United States district attomey for the district of Montana. 
(3) That on the 14th, 15th, and 16th day of January, 1892, the sald Weed ap- 
peared in the circuit court for the district of Montana, and prosecuted the case 
of the United States agalnst one Fred. Partello before a jury, whlch Jury failed 
to agrée, and was discharged by the sald court SubsequenUy the United 
States dlsmissed sald cause. (4) That on the 13th day of May, 1892, the sald 
Weed appeared In the circuit court, district of Montana, and prosecuted the 
case of the United States agalnst one Amelia D. Barnum before a jury, whlch 
Jury retumed a verdict of not guilty. (5) That on the 16th day of May, 1892, 
sald Weed appeared in the circuit court, district of Montana, and prosecuted the 
case of the United States against Bernard Leopold before a jury, whlch retum- 
ed a verdict of guilty. (6) That on the IStti day of May, 1892, the sald Weed 
appeared in the circuit court, district of Montana, and prosecuted the case of 
the United States agalnst one Adolph Barnaby before a jury, whlch retumed a 
verdict of guilty. (7) That on the 19th, 20th, and 21st days of December, 1892, 
^e said Weed appeared In the circuit court, district of Montana, and prose- 
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cuted the case o( the United States against James T. CoUins before a Jury, 
which returned a verdict of guilty. (8) That on the 5th day of December, 1892, 
the said Weed appeared In the clrcxilt court, district of Montana, and prosecuted 
the case of the United States against one Alfred A. Hasler before a jury, and 
a verdict of guilty was returned therein. (9) That on the 2Ath day of Feb- 
ruary, A. D. 1893, the said Weed appeared in the circuit court, district of Mon- 
tana, and prosecuted the case of James McGrath before a jury, and a verdict 
of guUty was returned therehi. (10) That, for the services specifled in the said 
case mentioned in the third finding above set forth, said Weed presented an 
account against the United States to the proper accounting officer thereof , 
for the sum of $40, and that said account was disaliowed. (11) That, for the 
services in the said case mentioned in the 4th finding above set forth, said Weed 
presented an account against the United States to the proper accounting officer 
thereof, for the sum of $40, and said account was disaliowed. (12) That for the 
services mentioned in every one of the cases specifled in flndings 5, 6, 7, 8, and 
9, above set forth, said Weed presented an account against the United States 
to the proper accounting ofHcer thereof for the sum of $60, and tliat said ac- 
counting offlcer allowed, in every one of said cases therein mentioned, a fee 
of $30, and refused to allow the balance of the fee chargea in each of said 
cases, namely, $30. (33) That in every one of said cases specifled lu said 
flndings 5, 6, 7, 8, and 9 the United States circuit court for the district of Mon- 
tana, in whieh ail of said cases were prosecuted, allowed said Weed, as an exti-a 
counsel fee, the sum of $60. (14) That on the 14th day of February, 1893, the 
said Weed was empioyed and directed by the attorney gênerai of the United 
States to make an examination of the title of certain lands near the city of 
Helena, Mont, to be deeded to the United States as a site for a military post, 
and forward to the department of justice at Washington, D. C, a report upon 
tlie same, accompanied by a complète abstract of the title thereof; that the said 
Weed performed said services; that the said services were reasonably wortU 
the sum of $500; that an account for said sum against the United States was 
presented to the proper accounting offlcer thereof, and by him disaliowed. (15) 
That the said Weed was empioyed by the attorney gênerai of the United States 
on the 9th day of February, 1893, to make an examination of the title to 
certain lands near the city of Bozeman, Mont., to be deeded to the United 
States as a site for a fish culture station, and to prépare and forward to the 
United States a report upon said title, together with an opinion thereon, ac- 
companied by a complète abstract of the title thereto; that said Weed duly 
performed said services; that the reasonable value of said services was $250. 

As to conclusions of law, I find: 

(1) That said Weed was, under the laws of the United States, entitled to a 
fee in each of the cases mentioned in flndings 3 and 4, of $40. (2) That the 
said Weed, in each of the cases specifled in flndings 5, 6, 7, 8, and 9, was, under 
the laws of the United States, entitled to a counsel fee of $60. (3) That the said 
Weed, under the laws of the United States, is entitled to a reasonable com- 
pensation for his services mentioned In the flndlng 14; that such compensation 
was not covered by any sum provided as a salary for extra services as a district 
attorney for the United States, and should be allowed over and above any 
salary eamed in feee as such officer. (4) That the said Weed, under the laws 
of the United States, is entitled to a reasonable compensation for his services 
mentioned in the flndlng 15; that such compensation is not covered by any 
sum provided as a salary for extra services "as a district attorney for the United 
States, and should be allowed over and above any salary earned in fées as such 
oflicer. 

The reasons that hâve induced me to make the above flndings are 
set forth in the folio wing opinion: 

Elbert D. Weed, in pro. per. 

P. H. Leslie and Geo. F. Shelton, for the United States. 

Kîs'OWLES, District Judge (after stating the facts as above). 
Many of the questions presented in this case were considered in rul- 
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ing upon a demurrer interposed by the United States to the com- 
plaint herein. 65 Fed. 399. By virtue of section 824, Kev. St. U. S., 
district attorneys are allowed $20 in each case tried before a jury. 
In tlie act approved March 3, 1891, making appropriations for légis- 
lative, executive, and judicial expenses of the government for the 
fiscal year June 30, 1892, it is provided that the marshals, district 
attorneys, and clerks of the circuit and district courts of the districts 
of Washington, Montana, and North Dakota shall receive the fées 
and compensation allowed by law tp like officers performing similar 
duties in the districts of Oregon and Idaho. See 26 Stat. 947. Simi- 
lar statutes were passed in 1892 and 1893. See 27 Stat. 223, 714. 
Section 837, Kev. St., provides "that district attorneys and marshals 
for the district of Oregon and Nevada shall be entitled to receive 
double fées." In Supp. Bev. St. p. 767, § 16, it is provided that dis- 
trict attorneys in the state of Idaho shall be allowed the same fées 
as those allowed in the district of Oregon. I think, therefore, it 
must be conceded that, during the times the fées specifled in this case 
were earned, the plaintiff, Weed, was entitled to double fées. 

The answer dénies that plaintiff is entitled to a fee of $40 in the 
case of the United States against Fred. Partello. The reason as- 
signed for a refusai to pay this fee is that there was a mistrial in the 
case. It appears from the évidence that Fred. Partello was indicted 
by a United States grand jury for the crime of râpe committed on the 
Crow Indian réservation. To this indictment he pleaded net guilty. 
Upon this issue a jury was impaneled; évidence was introduced; the 
cause argued by the counsel, and submitted to the jury, which failed 
to agrée, and were discharged. Subsequently, owing to the inability 
of the United States to produce important évidence in the case, it 
was dismissed, and the défendant discharged. It was claimed that 
this was not a trial before a jury; that, to constitute such a trial, 
there should hâve been a verdict in the case. The question is hère 
presented as to what is meant by the term "a trial before a jury." 

In the case of Strafer v. Carr, 6 Fed. 466, it was held that, to con- 
stitute a trial before a jury, a verdict must be returned by the jury. 
In Eap. & L. Law Dict., under the head of "Trial," it is held that a 
trial by jury includes a verdict. In the case of Hillborn v. U. S., 27 
Ot. Cl. 547, it was held that a trial is had before a jury when the 
cause is submitted to it, although it disagrees. In the case of Van 
Hoorebeke v. U. S., 46 Fed. 456, Allen, district judge, said: 

"Under this statute, the district attorney Is entitled to a fee of $20. The dis- 
allowance of thèse items by the accountlng officers rests on the fact that there 
was no verdict in the case, the jury In each case having been discharged by the 
court after ail reasonable efforts to make a verdict had been exliausted. The 
failure of the Juries to make verdicts had nothing to do -wlth the labor of the 
district attorneys in the préparation and trial of the case; and he is as clearly 
entitled to a fee wlien a disagreement of the jury occurs as when a verdict Is 
properly returned to the court." 

It should be observed that the language of the statute is "a trial 
before a jury," and not "a trial by a jury." One of the rules for inter- 
preting a statute is the examination into the object sought thereby. 
End. Interp. St. The object sought was undoubtedly the providing 
a district attorney compensation for his labor in preparing a cause 
82 F.— 27 
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for trial, ai well'as in- trying the same. It was not to furnish com- 
peasation for indiicing a jury to return some Idnd of a verdict in a 
case. The terni "trial before a jury" does not necessarily mean tlie 
same as a trial by a jury. Considering the object sought, together 
witltthe language of the statute, and I think the case of Van Hoore- 
beke v. U. S., supra, lays down the correct rule, and that the conten- 
tion in behalif of the United States cannot be maintained; 

In regard to the claim of |40 in the case of the United States 
against Amelia D. Barnum, the answer denied that the same was dis- 
allowed by the proper accounting offlcer of the national government, 
or that the same remains unpaid. The proofs presented in court, 
however, show that this claim was presented to the proper offlcer, 
and payment refused. This was sufficient to establish the alléga- 
tions of the complaint. If, subsequently, this claim was allowed and 
paid, this fact should hare been established by the défendant. 

The answer does not dispute the claim for the fées in the Bamard 
Leopold, Adolph Barnaby, A. Hasler, and James McGrath cases. 
While it does not fully appear what is the contention of the United 
States in this matter, I suppose that it would urge the same ob- 
jection to thèse fées as was presented in the hearing upon the de- 
murrer in this case, namely, that the plaintiff, Weed, was not en- 
titled to a counsel fee of |60 in each of thèse cases, but to a f ee of but 
$30. At that time I said in regard to this counsel fee: 

"The last clause of section 824, Eer. St., provides: 'When an Indictment for 
the crime is tried before a jury, and a conviction had, the district attomey may 
be allowed a counsel fee in proportion to the importance and diiEeulty of the 
case, not exceeding thirty dollars.' It will be observed that the term used is 
'a counsel fee.' In the case of U. S. v. Waters, 133 U. S. 208, 10 Sup. Ot. 249, 
this allowauce Is termed 'a counsel fee,' 'a fee,' 'an additional fee.' This fee, 
It will be observed, is to be fixed and determined as a judicial act by the court. 
Now, when this fee Is fixed by the court, the law above referred to steps in 
and doubles it. To hold otherwise would be to hold that this allowance cannot 
be classed as a fee, and hence does not corne withln the purview of the statute 
doubilng fées of certain fédéral officers in specified localities, which I hâve 
cited above. There Is no reason that I can see for doubling the other fées 
of a district attomey that does not apply to this fee." 65 Fed. 40O. 

In the main, the language hère used I hâve seen no reason to 
change. Perhaps I might hâve stated that the law which doubled 
the fées gave the court the right to flx $60 as a counsel fee, instead of 
that of |30. The statute was modifled to this extent. It appears 
that the court in each of thèse cases allowed, in the account of said 
Weed, the fuU fee of |60 claimed; and, as I before stated, this was 
determined judicially. This détermination can be attacked col- 
laterally only by showing there was no law authorizing such an al- 
lowance. The law, as I hold it, authorized this allowance, and the 
sum should be paid. 

The next question presented for considération is that which pertains 
to the charge of complainant for his services in examining the title to 
certain valuable lands near the city of Helena, Mont., which it was 
proposed to deed to the United States for a military post. The allé- 
gation in the complaint is that the said Weed was directed and em- 
ployed by the attorney gênerai of the United States to perform this 



WEED V. TJNITED STATES. 419 

work. This is not denied in the answer. Section 355, Eev. St., pro- 
vides: 

"No public money shall be expended upon any site or laad purchased by the 
United States for the purpose of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, custom house, light house or other public building of 
any kind wtiatever until the wrltten opinion of the attorney gênerai shall be 
had In favor of the ralidlty of the tltle, nor untU the consent of the législature 
of the State in which the land or site may be to such purchase bas been given. 
The district attomeys of the United States upon the application of the attorney 
gênerai shall furnish any assistance or Information in their power in relation 
to the tltles of the public property lying wlthta their respective districts. And 
the secretaries of the departments upon the application of the attorney gênerai 
shall procure any addltional évidence of title which he may deem necessary, 
and which may be in possession of the officers of the government, and the ex- 
pense of procuring it shall be paid out of the appropriation made for the con- 
tingencies of the departments respectively." 

Under the provisions of tMs section, the district attomeys are to 
furnish any assistance or information in their power in relation to 
the titles of the public property lying in their respective districts. 
In eonstniing the language hère used according to its ordinary im- 
port, it would not require any services of the district attomeys ex- 
cept in regard to any other than public property. In this case the 
information desired was in regard to the title to property that it was 
contemplated would become public property. Ck)nsidering, however, 
the object sought by the statute, and it is perhaps true that the in- 
formation required was sought in just the case hère presented. It 
has been held by four of the attorney gênerais of the United States 
that a district attorney was entitled to compensation for the services 
performed and the expenses incurred in investigating titles to land 
authorized to be acquired for sites for public buildings in their re- 
spective districts. See opinion of Mr. Cushing, 7 Op. Attys. Gen. 46; 
opinion of U. S. Atty. Gen. Speed, 11 Op. Attys. Gen. 431; and opin- 
ion of U. S. Atty. Gen. Browning, 12 Op. Attys. Gen. 416. Thèse 
opinions were considered by Atty. Gen. Garland in a subséquent 
case presented to him for détermination. See 19 Op. Attys. Gen. 63. 
In this opinion that officer points out that, before the passage of the 
act in which section 189 of the Eevised Statute occurs, the heads of 
the several departments were accustomed to employ district attor- 
neys to examine into the titles to lands sought to be purchased by 
the United States. Under such employment, the district attomeys 
performing such services received compensation for their services 
over and above the usual compensation allowed by law for district at- 
tomeys. Section 189 is as follows : 

"No head of a department shall employ attomeys or counsel at the expense 
of the United States, but wlien in need of counsel or advlce shall call upon the 
department of justice, the ofHcers of which shall attend to the same." 

Subséquent to the passage of this section, the services named in 
the complaint hâve been required of district attorneys by the depart- 
ment of justice. In discussing this point, Atty. Gen. Garland says: 

"According to the construction given in practice, that repeai [that is, the re- 
peal of the law authorizing the heads of departments to employ district attor- 
neys for the services named] did not talie away the right of a district attorney 
to compensation when, acting under compétent authority, he performs services 
of the cùaracter above mentioned." 
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The services referred to were the examination of titles to lands 
sought to be purchased by the national government. The said sec- 
tion 189 does not say that, when district attorneys are required to 
perf orm spécial services for the heads of the departments, they shall 
not be paid theref or. The attorney gênerai held in his opinion that 
the provisions of the third section of the act of June 20, 1874, are 
conflrmatory of the above View. See Supp. Rev. St. p. 18. That sec- 
tion reads as follows: 

"That no court offlcer of the government shall hereafter receive any compen- 
sation or perquisltes directly or Indlrectly from the treasury or property of the 
United States beyond his salary or compensation allowed by law: provided, 
that this shall not be construed to prevent thé employment and payment by the 
department of justice of district attorneys as now allowed by law for services 
not covered by their salaries or fées." 

What services were referred to in this statute as not being covered 
by thé salaries or fées of district attorneys? There are no statutes 
which particularly described such services. In the opinions of the 
attorney gênerais above referred to, such services to some extent are 
named. In construing thp severàl acts in regard to district attor- 
neys and their compensation, Mr. Cushing, then acting as attorney 
gênerai, said in his opinion above referred to, when considering said 
.section 355, Bev; St.: ■[ \ 

"This act provides no fee for thia duty, although it is required of district at- 
tomeyis to make such examination bt titles and abstracts thereof for the in- 
formation of the attorney gênerai, to enable him to pass on titles, aceording 
to the provisions of joint resolution of Septémbef 11, 1841. The duty is a 
délicate and important one, requirlng légal science and much care and Personal 
attention. On the whole, it seems to me reasonable to consider the act of 1853 
as providing the fées only of the duties enumerated, and that for duties not 
enumerated he is to hâve a fee either in tlie analogy of those flxed by the 
act, or at the sound discrétion of the head of the department ordering the 
service." 

Mr. Browning entertained the same views when considering this 
subject. Hère Vas a construction made which defined what were the 
services in one pàrticular which were not covered by any fee allowed 
district attorneys. Section 771, Rev. St., deflned generally the duties 
of district attorneys. Fées are provided for each one of thèse duties, 
but no duty is named which would embrace the examination of 
titles to lands fbr the national government. In section 770 it is pro- 
vided that "for extra services the district attorney of the district of 
California is entitled to receive a salary of flve hundred dollars, and 
the district attorneys for ail other districts at the rate of two hun- 
dred dollars per year." This must mean extra services of district 
attorneys when acting in that capacity. It cannot be supposed that, 
should the attorney gênerai require of a district attorney duties 
clearly outside of his ofiScial duties, this sum of |200 should cover his 
compensation. Suppose a district attorney should be called upon 
to make an argument before an arbitration board or commission 
upon international questions; would this meager compensation be 
conaidered adéquate for his services? The act of June 20, 1874, 
above referred to, was passed suteequent to this section 770, Rev. St. 
It was evidently contemplated at that time that there were services 
which a district attorney might be called upon to perform which 
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were not covered by fées named in the statute or the salary provided 
for in that section. The opinion of Atty. Gen. Garland was written 
after the passage of both acts, and bis construction of the same 
would award to plaintiff payment for services in such matters as 
are hère presented, over and above such salary. It is évident that 
such services are not considered the officiai services of a district 
attorney. His opinion upon the question of a title to lands has no 
oflacial sanction. His opinion is tîxe same as that of any other attor- 
ney at law. A construction of a statute by such eminent lawyers as 
the attorney gênerais above named, when compeUed to act there- 
under in their officiai capacity, is entitled to great weight. It should 
also be observed that many of the services performed in looking into 
the title to the premises purchased in this case were such that it 
would hardly be supposed a district attorney, in his officiai capacity, 
would be required to perform. The land to which the title was ex- 
amined was to be devoted to a military post. From the évidence it 
appears that an abstract of conveyances affecting the same was made. 
The plaintiiï seems to hâve examined into the amount of représenta- 
tion work done upon some parts of the ground, which had been locat- 
ed as mining claims. The fact that an appropriation of a water right 
had been claimed and abandoned is noted. The fact of a forfeiture 
of certain mining claims for a failijre to perforni the proper amount 
of work annually, as required by law, is examined into and reported 
upon. In some cases it is shown that représentation work to the 
proper amount had been performed upon mining locations. I think 
it would hardly be claimed that the performance of such services 
came under the duties of a district attorney. I wouldalso say that 
considering the provision of section 355, wherein district attorneys 
are required to furnish any assistance or information in their power 
to the attorney gênerai, they should be interpreted to mean proper 
légal assistance or such information as an attorney might possess 
without exercising great indnstry and expense in procuring of évi- 
dence and abstracts of titles. 

In regard to the claim of plaintiff for examining the title to the 
land purchased at Bozeman, Mont., for a flsh culture station, the évi- 
dence shows that complainant procured an abstract of the title to the 
same, visited Bozeman, and examined the land and ail matters con- 
nected with such title. The right to services in this case would 
corne within the same rule as that expressed in regard to the former 
claim, above considered. 

Reputable attorneys were produced in court, who testilied that 
the services for examining into thèse titles were reasonably worth 
what was charged therefor by complainant. I am also satisûed 
that the charges for examining the titles to land the government 
was to purchase, as above stated, cannot be used to swell the salary 
to which district attorneys are entitled to under the statute. Thèse 
services were spécial services. They were not services done in an 
officiai capacity. Any other attorney not a fédéral ofificer could hâve 
performed the same. Under such a condition, the person perf orming 
such services is "entitled to such compensation as the law implies; 
that is to say, a reasonable compensation." And this compensation 
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cannot be regarded as part of a salary any district attorney may be 
ëntitled'to' Converse v. U. S., 21 How. 463; U. S. v. Brindle, 110 
tJ. $. 693, 4 Sup. et. 180. With this view of the case as presented, 
i ônd tïiat coraplainant is entitled to the judgraent prayed for in his 
cômplaint. It is tJierefore ordered that tke complainant hâve judg- 
ment agaiust the United States for |980. 



In re MAT. 

: ■ : • (Circuit Court, D. Montana. August 5, 189T.) 

No. 472. 

1. COKSTIT0TIONAL Law— Interstate Commerce— Validitt op State Laws. 

To fendera state statute vold on the ground tlmt it affects commerce 
betweèn the states, It must involve some discrimination against goods 
shipped from other states, or against persons engaged In sueh commerce. 

2. Samb— Sales of Ciqarettbs— Montana Law. 

Pol. Code Mont. § 4064, subd. 15, requires ail persons engaged tn selUng 
cigarettes, whether on commission or otlierwise, to talie eut a license 
and pay à quarterly license fee, and also a license fee of $10 a month. Pen. 
Code, § 780, renders the conducting of such a business without a liceuse a 
misdemeanor, and section 19 imposes a penalty of fine or Imprisonment. 
The applicant, residlng and engaged in the business of selling cigarettes 
at Helena, Mont., purchased from the American Tobacco Company, in 
New York, a number of pacliages of cigarettes, which were accordingly 
shipped to and received by blm; he also reeeived from the Company 
pacliages of cigarettes to be sold by him as its agent. The cigarettes were 
put up in small boxes, on each oî which was an internai revenue stamp, 
and which were packed in a larger box for shipment. He was convicted 
of selling, wlthout a license, one package of those bought by himself and 
one of those sent him for sale. On application for a writ of iiabeas corpus, 
hdd, that the statute above eited does not impede, restrict, or interfère 
with commerce among the states. 

3. Same— Original Packages. 

Where cigarettes put up In small boxes, bearing Internai revenue stamps, 
are slilpped from one state to another, the boxes constltute original pacli- 
ages; but when they reach their place of rest for final disposai, and are to 
remain there untll sold to customers, they thereupon become a part of 
the mass of the property of the state. 

4. Fedkkal akd State Courts — Habeas Corpus. 

When it appears that the petltioner for a writ of habeas corpus Is held 
under the judgment of a state court of compétent jurisdiction, a fédéral 
court shoiild not grant the writ unless the pivotai point has been flnally 
decided by the suprême court, and the illegality of his détention is beyond 
question. 

Thia was an application by Robert D. May for a writ of habeas cor- 
pus. 

; Elbert D. Weed, for petitioner. 
C. B. Xolan, for respondent 

KNOWLES, District Judge. It appears from the statement of 
factfe presented to the court, which facts are agreed to by Atty. Gen. 
Nolan appearing for the state of Montana, that the applicant, Robert 
D. May, is and was, at the time he was arrested for the offense herein- 
after stated, and for a long time prior thereto had been, a citizen of 
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Montana and a résident therein; that on the 3d day of Juné, 1897, and 
for a long time prior thereto, he, the said May, wàs engagea in Hele- 
na, in said state, in the sale of cigarettes; tliat lie purcUased cf., the 
American Tobacco Company, in the state of New York, a namber of 
pacliages of cigarettes, to be shipped to Mm to Helena, Mont., and that 
said cigarettes were so shipped and received by the petitioner at said 
point; that the American Tobacco Company shipped them from the 
city of New York to petitioner, to the city of Helêna, Mont., to be 
sold by him as the agent of said company, and they were received by 
applicant as such agent; that the cigarettes were placed in boxes, 
the number of 10 in each box; that on each of theëe boxes an internai 
revenue stamp was placed; that thèse boxes were placed in a larger 
box for convenience of shipment; that the said cigarettes were ex- 
posed for sale by said May in his place of business at Helena, Mont, 
and on the 3d day of June, 1897, at said place of business, he sold 
one package of those purchased by himself in New York, and also one 
shipped to him, to be by him sold, as the agent of the said American 
Tobacco Company, to one George L. Cressap. On that date a com- 
plaint was filed before a justice of the peace named John Steinmetz, 
by said George L. Cressap, which is as follows, to wit : 

"The State of Montana vs. Robert D. May. 
"Personally appeared before me this day George L. Cressap, who, being flrst 
duly sworn, complains and says that one Robert D. May did, on the 3d day of 
June, A. D. 1897, at Lewis and Clarke county, state of Montana, with force and 
arms, wrongfully, willfully, and unlawfuUy carry on and transact the business 
of selling cigarettes at retail and as a retail dealer in cigarettes, for the trans- 
action and carrying on of which said business a license Is required and pre- 
scrlbed to be taken out and procured from the duly eleeted, qualified, and 
acting county treasurer of said Lewis and Clarlie county by the laws of tlie 
state of Montana, to wit, subdivision flfteen (15) of section 4064 of the 
Politlcal Code of the said state, without at said day bavlng taken out' or pro- 
cured the said license so prescribed by law as aforesaid, and without at the 
time aforesaid being in the possession of said license so prescribed by law for 
the carrying on and transactlng of tbe said business; ail of which is contrary 
to the form of the statute in such case made and provided, and against the 
peace and dlgnity of the state of Montana. Said complainant, therefore, prays 
that a warrant may be issued for the arrest of the said Robert D. May, and 
that he may be dealt wlth according to law. George L. Cressap. 

"Subscribed and sworn to before me this 3d day of June, 1897. 

"John Steinmetz, 
"Justice of the Peace, Helena Township, Lewis and Clarke County, Jlontana." 

Upon this complaint the said May was arrested and tried, and 
found guilty of the offense therein charged, and fined one dollar and 
costs, and adjudged to stand committed to the custody of the constable 
of said Helena township until such flne and costs should be paid, and 
in accordance with such commitment is now in custody. 

The statute under which the complaint in this case was made is as 
follows, to wit: 

"Every person who at a fixed place of business sells any goods, wares or 
merchandise or distilled liquors, drugs or medicines, jewelry or wares or 
preclous metals, whether on commission or otherwise, and ail butchers, must 
obtain from the county treasurer in which the business is transacted, and 
for each branch of such business, a license, and pay quarterly therefor an 
amount of money to be determined by the elass in which such pers-sn is placed 
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by the county treasurer; such business to be elassifled and regulated by the 
aiùount of the monthly average sales made or hiring done and at the rate 
foUowlng those who are estlmated to make average monthly sales to the 
amounts" 

Then foUows the several amounts of such monthly sales, and the* 
license chargea, commencing at $100,000 or more per month, for which 
a license of |75 per month must be paid, down to a business in which 
the sales amount to less than |400 per month, for which a license of 
Ç3 per month is required. 

Division 15 of this section is as foUows: 

"Bvery person or persons who Is engaged in the business of selling cigarettes, 
cigarette papers or materlal used In malsing cigarettes, except tobacco, shall 
pay a license of ten dollars per month in addition to any other license herein 
provlded for." 

See Pol. Code Mont § 4064. 

Section 780, Pen. Code Mont, provides that àny one who conducts 
any business for which a license is required, without taking ont a 
license therefor, shall be guilty of a misdemeanor. 

Section 19, Pen. Code Mont., provides that when no deflnite punish- 
ment is provided, every offense declared to be a misdemeanor is pun- 
ishable bv imprisonment in a county jail not exceeding six months, or 
by a fine not exceeding |500. 

TJnder the law deflning the jurisdiction of justice of the peace 
courts, such a court had jurisdiction in Montana of such a misde- 
meanor as the one above named. 

The applicant urges that the license required in this case is in con- 
travention Of that part of the constitution of the United States which 
gives congress control over interstate commerce; in other words, that 
this license interfères with such commerce or impedes it. It is claim- 
ed that the right to ship cigarettes from the state of New York to 
that of Montana carnes with it the right to sell the same in Montana 
in original packages. There is no doubt but that this is the estab- 
lished doctrine of the fédéral courts. Leisy v. Hardin, 135 U. S. 100, 
10 Sup. et. 681. Under the authorities in the fédéral courts it is es- 
tablished that a box holding 10 cigarettes, having upon the same an 
internai revenue stamp, is an original package. In re Minor, 69 Fed. 
233. In considering the facts presented in this case, we flnd that 
May "was on the 3d day of June, 1897, and for a long time prier there- 
to, engaged at Helena," in said state and district, in the sale of cig- 
arettes. From this statement it is évident that the said May was 
engaged at Helena, Lewis and Clarke county, in the business of sell- 
ing cigarettes. Said section 4064 of the Political Code of Montana, 
above referred to, provided a license for doing certain kinds of busi- 
ness. There is no discrimination against any business because it 
pertains to articles shipped from any other state or foreign country. 
The license for engaging in the business of selling cigarettes per- 
tains to the same, wîiether the said cigarettes are manufactured in 
Montana or elsewhere. The complaint under which May was ar- 
rested, and tried and convicted, charges only that he, the said May, 
was conducting the business in said county and state of selling at 
retail cigarettes. The question then arises as to whether this law 
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is one that interfères or impedes or restricts In aûy way commerce 
among the states of the TJnion. 

In the case of Machine Co. v. Gage, 100 U. S, 676, the question was 
presentecl to the suprême court as to whether a license tax upon ped- 
dlers selling sewing machines in the state of Tennessee was void and 
could not be enforced. The license was for the peddling of sewing 
machines, whether manufactured in the state of Tennessee Or else- 
where. The court, after reviewing sereral of its décisions concern- 
ing statutes which it was alleged imposed restrictions upon interstate 
commerce, said: 

"In ail cases of thls class to whlch the one before us belongs, it te a test 
question whether there is any discrimination In favor of the state or the 
citlzens of the state -which enacted the law. Wherever there Is such discrimina- 
tion, it is fatal. Other considérations may lead to the same resuit. In the 
case before us the statuts in question, as construed by the suprême court of 
the state, makes no such discrimination. It applles to ail sewing machines 
manufactured in the state and out of it The exaction is not an unusual or 
unreasonabie one. The state, putting ail such machines upon the same foOtifig 
with respect to the tax complalned of, had an unquestionable right to Impose 
the burden." 

In the case before the court the law made no distinction as to the 
sale of cigarettes as to whether they were manufactured in or out of 
the state. 

In the case of Osborne v. Mobile, 16 Wall. 479, the suprême court 
held that a license tax upon a business which included transporta- 
tion beyond the state was not in violation of the national constitu- 
tion, which gave congress power to regulate commerce among the 
states. In this case the suprême court said: 

"In the second of the cases recently decidéd the whole court agreed that a 
tax on a business ckrried on withln the state, and without discrimination 
between its citlzens and the citlzens of other states, might be constitutlonally 
imposed and coUected." 

The case referred to is Case of the State Freight Tax, 15 Wall. 232. 

In the case of Emert v. Missouri, 156 U. S. 296, 15 Sup. Ct. 367, the 
previous décisions of the suprême court upon laws affecting com- 
merce between states are reviewed. In ail thèse cases it appears 
that, to render a law void as affecting such commerce, there must 
be some discrimination against goods shipped from other states, or 
against persons engagea in such commerce. In that case it was held 
that a law requiring a license from a peddler of sewing machines 
was not Toid, although in the case presented the machine sold was 
manufactured in another state. In this case the doctrine is main- 
tained that a license required bv law upon a business, which law 
does not discriminate against foreign goods or persons of other states, 
is not in violation of the fédéral constitution. ' 

The case of In re Minor, 69 Fed. 233, it must be confessed, is 
one very much like the one at bar. By the law of West Virginiaj a 
license of |500 was required of any one engaged in the business of 
selling cigarettes or cigarette paper. Cigarettes were purchased in 
New York of the American Tobacco Company, and shipped to Minor, 
in West Virginia, and were e!xposed by him for sale at his (Minor's) 
place of business, at Martinsburg, in said state. The said American 
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ïlpbftceo Company (coûsignedto said Minor certain cigarettes to be 
sold by him as the agent of said company. The goods were exposed 
fW'SiaiÇ'in original packages,, and two packages sold to one Gear- 
heardtrte Minor. I^inor wasvarrested, and made application for a 
wdt ©fijiabeas corpus. Tie writ was granted, and he was dischar- 
ged. -Judgç^ Qott held that tàe law requiring a license for the sale 
of cigaïettea aamed was void,. as the same had bçen manufactured in 
New York/ and shipped to said Minor in West Virginia, and by him 
exposed for sale in the original packages. In his opinion he says : 

"It will be kept in mind that the state, by this législation, is not taxing the 
propej-ty imported by the petltioner as it does other property within its 
limlts .by ,à ge^el•al, ând unlfôrin taxrate, but that this tax Is imposed'for the 
privilège df gèlling the Imported articles, and is as to them spécial and 
additipnal." ; 

If this was the éffect of the Virginia statute, I do not think there 
i^'^iiy-aonbt but that the position taken by that distinguished judge 
is fully sustaîned by the décisions of the suprême court. I do not 
believe the statute of Montana can be considered as a spécial tax 
imposed for the privilège of selling the imported article. The tax 
imposed is upon the business of selling cigarettes, whether manu- 
factured within the state OF in another state. In that décision the 
learned judge states "that it is only by the sale of the imported arti- 
cle, thaj;it,beçomes mingled-with the other, property within the state." 
I am ,sure this ^position cannot be maintained. In the case of Brown 
y. Houston,, 114 V- S. 622, 5 Sup. Ct. 1091, the suprême court said, of a 
tax i.]|n,posed upon a certain lot of coal shipped from Pennsylvania and 
stiîl in the boats in whieh. it was shipped, and still owned by parties 
in the state from which it was shipped : 

"tt was imposed af;ter the coal had arrived at Its destination and was put 
up for sale. Ij'Iiç, coal had corne to its place of rest for final disposai or use, 
and was' a commodity In thé market of New Orléans. It might continue in 
that condition for a year or two years or only for a day. It had become a 
paj?t of thé g'eneral mass of property in the state." 

In the case of Eobbins v^ Taxing Dist., 120 U. S. 489, 7 Sup. Ct. 592, 
the suprême court again' afBrmed the above rule, and said: 

*'When goods are sent from' one state to another for sale, or in conséquence 
of a sale, they«becûme part of Its gênerai property, and amenable to its laws, 
provlded i that DQ discrlmlnatloa be tnade against them as goods from another 
gtote.", 

. ;The cigarettes sold by May in this case had reached their destina- 
tion and wetê exposed hère for sale. They had reached their place 
of rest, and wereto remain hère until sold to customets. Under the 
rule above expressed, it would appear to me that they had become 
a part of the. mass of the property of the state. Considering, then, 
that the tax in this case was upon the business of selling cigarettes, 
and that they had become a part of the gênerai property of the state, 
I hold that th« lieense law under considération cannot be considered 
void, as in violatidn of any provision of the fédéral constitution. 
; Theré isa further point presented in this case. The license law 
which the applicant disregarded is a plain statute, making no discrim- 
«lation against foreign goods or foreign citizens. The complaint 
(U-uder whieh the applicant was arrested charges simply a violation of 
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ihïs statute. I cannot doubt that tbe court whîch trîed tlie appli- 
cant had jurisdiction of this offense and of Ms person. IJnder such 
conditions, the authorities sustain the view that a fédéral court shonld 
not grant a writ of habeas corpus. 

In the case of Ex parte Spickler, 43 Fed. 653, the circuit court, 
speaking by Judge Shiras, said: 

"I do not question the existence of the power In the United States circuit 
court to grant writs of habeas corpus when it is alleged that a person is 
deprived of his llberty by state action contrary to the provisions of the fédéral 
constitution, but it is a power to be sparingly exercised. Wlien it appears that 
the petitioner is held under the judgment of a state court of compétent juris- 
diction, bef ore this court should grant him a discharge it should be made to 
appear that the lUegality of his détention is beyond question; and in ail cases 
wherein the pivotai point has not been finally decided by the suprême court, 
but stlll remains a debatable question, tlie circuit court should not discharge 
the petitioner, for this vvould be slmply converting the writ of habeas corpus 
into a writ of error, by means of which this court would be asked to revievsr 
the Judgment of the state court upon a debatable question of law arising under 
the, fédéral constitution, but which it was the duty of that court to investigate 
and décide." 

It cannot be said that the very point presented in this case has 
been decided by the suprême court adverse to the right pf the state to 
levy and collect this tax. 

In the case of Ex parte Ulrich, 43 Fed. 661, the circuit court for the 
Western district of Missouri said: 

"The district court of the United States has no .lurisdlctlon, by writ of 
habeas corpus, to déclare a judgment of a state criminal court a auUi^y» and 
disçharge the petitioner from imprisonment imposed by it, where such court 
hàd plenary Jurisdiction over the person, the place, the offense, and everything 
connected with it. In such cases it is the right. and duty of ,the state courts 
to décide questions arising under the constitution and laws of the United 
States, and if it errs the remedy is by appeaL" 

The state court in this case would hâve the right to détermine the 
question as to whether May was conducting the business of selling 
cigarettes without a license. If the évidence that he sold two pack- 
ages of such marchandise on the 3d day of said June was not sufH- 
cient to show that he was conducting that business, that was an error 
which cannot be reviewed upon habeas corpus. It should be borne 
in mind, however, that it is admitted the petitioner was engaged in 
the business of selling cigarettes generally in Lewis and Clarke coun- 
ty. In the case of Ex parte Bigelow, 113 U. S. 328, 5 Sup. Ct. 542, 
a motion was made in the suprême court for permission to file a péti- 
tion for a writ of habeas corpus. The question was presented as to 
the right to this writ. The court said: 

"We are of the opinion what was done by that court was within its juris- 
diction, the question thus raised by the prisoner was bne which it was com- 
pétent to décide, which it was bound to décide, and that its dëcisibn was the 
exercise of jurisdiction." 

Under thèse circumstances the court held that the petitioner was 
not entitled to the writ, as the court in such a proceeding could not 
review the judgment of the court under which he was imprisoned. 
Holding, as I do, that the court under whose judgment petitioner 
is held in custouy had jurisdiction of the offense charged in the com- 
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gUùijt beforç it and of the petitioner, I must maintaîn that this 
court cannot review its judgment. The writ of habeas «jorpxis prayed 
for in this case is therefore denied. 



BONNETTE AKO LAWN SPRINKLEE CO. T. KOEHLER et aJ. 

(Circuit Ooui*t of AppeaLs, Sixth Circuit October 11, 1897.) 

No. 500. 

1. Patents— Invention— CossTRUCTioiî of Claims— Lawn Sprinkleks. 

The conception pt a rotary lawn sprinkler, having concave wings, into 
wliich tlie water was dellvered from one side, so as to be dlstributed over 
a semlcircular area on one slde o( the dlstributing point, whereby tlie dis- 
tribution could be ruade frorri a point near a walk, f ence, or building with- 
out' wetting tlie same, while not an Invention of a prlmary character, yet 
discloséd suffielent ingenuity to prevent the application of technical rules 
Intended tô narrow the scope of patents of doubtful valldlty, or to Impair 
or destroy them. 

2. Samb— Construction op Claims— Référence Letteks. 

The use of lettets in a clalm to designate its éléments doea not prevent 
its libéral construction. 

3. Samb — Infringement — Duplication of Parts. 

The mère dupljcatloh Of parts to produce the same resuit does not prevent 
infrlngement, even though It may invplve tributary Invention. 

4. Samb— Lawn Sprinklbes. 

The Bonnette' patent, No. 4<U.,4l5, for a lawn sprinkler having devlees 
for dlstributing thOi-watèr over a semlcircular area on one side of the dls- 
tributing point, coristrued, and held valld and infrkiged as to the third clalm. 

Appeal from the Oirtùit Court of the United States for the North- 
ern District of Ohio. ,: 

This was a suit in equity by the Bonnette Arc Lawn Sprinkler Com- 
pany agaiiist Frederick E.'Koehler and Isaac Harter foi* alleged in- 
fringement of a patent for a lawn sprinkler. The circuit court en- 
tered a decree dismissing the bill, and the complainant has appealed, 

R. A. Parker, for àppellant. 
Qf rus E. Lothrop, for appellees. 

BeforeTAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. ' 

TAFT, Circuit Judge. This is an appeal in a patent suit from a de- 
cree dismissing the bill on the ground that the defendant's device does 
not infringe the patent sued on. Complainant and àppellant is the 
owner, by assignment, of patent No. 461,415, issued to T. C. Bonnette, 
for a lawn sprinkler, October 20, 1891. It is said by the inventer in 
his spécifications to be of that class of sprinklers in which a jet of 
water under pressure is distributed in the form of a spray over the 
lawn by rapidly revolving blades. One object of the inyention, and 
the only one of importance in this case, is stated to be "to provide 
devices for distributing the water oyer a semicircular area upon one 
side of the distributing point, whereby the water may be distributed 
from a point near a walk, fence, or building without wetting the 
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same." The device may be best understood by référence to one of 
the drawings: 




1,1, are cnrved wings with a downwardly projectîng thin edge or 
web, m, centrally located, and transversely with the rigidly secured 
spindle, o, upon which the wings and web revolve. The stud, g, located 
at one side of the spindle or pivotai support, is the nozzle through 
which the water flnds exit f rom the chamber, a, below, and is thrown 
against the curved and vertically inclined concave sides, n, of the 
wings. The opération of the device, when arranged as above, is de- 
scribed in the spécification as foUows: 

"The stream of water leavlng tlie nozzle Is caught by the web, m, as each 
radial portion thereof passes over the nozzle, and, the force of the stream 
causing the wings to revolve with great rapidity, the water is dlrected outward 
In a fine, broken spray, and distributed over a semicircular area only, the 
web, m, on passing the nozzle, shutting the stream from further contact with 
the preceding wing, so that one wing only will be acted upon by the water at a 
tlme and over the same portion of their révolution, so that each succeeding 
wing, as it passes over the nozzle, will distribute the water over the same 
semicircular area," 

The claim for the device thus arranged is the third claim of the 
patent, and is as follows: 

"In a lawn sprlnkler, the combination of the wings provided at their base 
with a transverse web and with the upwardly inclined concave underslda, n, 
and mounted on a centrally located pivoted support, and a nozzle, g, located on 
one side of the said pivoted support for the purpose set forth, substantlally as 
descrlbed." 
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The deviee made by tlie défendants is arranged accotding to a pat- 
ent, No. 510,496, issued to one Charles Anderson, December 12, 1893. 
In this sprinkler, called the "Jewel sprinkler," there is a casing with 
four holes for the delivery of water, bored throngh the top of the cas- 
ing 90 degrees apart, around the c(;nter of the casing, upon which is 
pivoted a four-bladed wheel substantially like a screw propelîer. 
Within the casing is a perforated diaphragm, and by means of a 
valve the v^ater may be eut off from two of the holes 90 degrees 
apart, and in this way the machine will throw four streams or two, 
at the will of the operator. With four streams, the machine sprinkles 
a full circle; with two streams, only a half circle. The device can 
be better understood by référence to Figs. 2 and 4 of the drawings 
of the Anderson patent: 




The only question in the case îs whether the Anderson device is 
an infringement of the Bonnette sprinkler. The contention on behalf 
of the défendant is that the prior art so limita the scope of the Bon- 
nette patent, and claims that they can cover only the form of device 
shown in the drawings and spécifications. The prior art shows, first, 
the Merrill sprinkler, in which the water is thrown up against a 
spiral blade or two blades arranged to revolve over the nozzle, which 
is in line with the axis of révolution. This sprinkles only a whole 
circle. The Chamberlin sprinkler is an ordinary nozzle, arranged 
with an adjustable plate or disk, so attached that it can be moved 
across the nozzle to divide the water into a spray, much as pressure 
by the thumb against the water at the nozzle will broaden the stream 
into a fan shape. This is npt a rotary sprinkler at ail. Finally, there 
is the Lawson sprinkler, in which the water is delivered froni four 
holes in a casing arranged in much the same way as in the Ander- 
son device, and is thrown up against a revolving head having a séries 
of spiral blades or wings, slightly cup-shaped, so that the water, in 
passing through the opening in the head, and striking thèse spiral 
blades, will spray the water, cause the head to revolve, and distrib- 
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ute tlie spray in a circlei, ; TMs is -the whole prior art as disclosed 
in the record, and it is quite apparent that, while rotary sprinklers 
were old, in no one of tjiem had there beea any means for sprinkling 
in a half circle. Bonnette discovered tliat this could be done by put- 
ting the delivery nozzle to the side of the pivot or spindle, on which 
the winged divider was to be revolved, provided the wings were 
concave downward. Now, it is quite true that this was not a very 
important discovery. The art in which it was devised is not the most 
useful. It could not properly be described as either a pioneer or 
primary invention, but it does indicate a distinct step fonvard in 
the art. It certainly is not in that class of patented devices which are 
on the border line of mechanical skill and invention, and for which 
courts hâve devised the strictest canons of construction. It shows an 
ingenuity which courts are glad to reward, and which they will not 
allow technical ruies of interprétation, inténded to narrow the scope 
of patents of doubtful merit, to impair or destroy. 

In Blandy v. Grifflth, 3 Fish. Pat. Cas. 609, Fed. Cas. No. 1,529, 
the court stated the rule of inf ringement as foUows : 

"As long as the root of the original conception remains in Its original com- 
pleteness, the outgrowth, whatever shape it may take, belongs to him witti 
whom The conception oi'iginated. The root of the conception must always be 
described in the spécification and crystallized in the claim. It Is the duty of the 
court, in igiving interprétation to the patent, to giye it that interprétation (if 
the. patent is capable of It) which wlll secure to the Inventer that which he has 
In fact invented." 

The root of Bonnette's conception was that if, in a rotary sprinkler 
with concave wings, the water was delivered into the wings from one 
side, the area of sprinJciing could be limited to that side. Anderson, 
who had been the foreman of the factory where Bonnette's sprinklers 
were manufactured, appropriated this conception, doubled the con- 
cave wings, and doubled the holes for delivering the water, and so ar- 
rangea a sprinkler that two holes on one side delivered water into 
two concave wings of the four at a time, and secured exactly the same 
resuit as Bonnette, with one hole and two wings. It seems clear to 
us that Anderson took the principle of Bonnette's invention, and 
merely doubled the parts. In this light it is easy to bring the An- 
derson sprinkler within the terms of the third Bonnette claim. The 
Anderson sprinkler has a combina tion of four wings, with upwardly 
inclined concave sides. It has four sharp edges dividing the space 
below each wing from that below its neighbors. Thèse edges are 
transversely located in respect to the pivot on which the wings turn, 
and are équivalent to two webs, m, crossing at right angles, and there 
are two nozzles located on one side of the pivotai support. It is well 
settled that the mère doubling of parts to produce the same resuit 
does not prevent infringemeût, even though it may involve tributary 
invention. The use of letters in a claim to designate its éléments 
does nOt prevent its libéral construction. McCormick Harvesting 
Mach. Co. V. C. Aultman & Co., 37 U. S. App. 299, 16 C. C. A. 259, and 
69 Fed. 371; Muller v. Tool Co., 47 U. S. App. 189, 23 C. C. A. 357, 
and 77 Fed. 621; De Lamater v. Heath, 20 U. S. App. 14, 7 C. C. A, 
279, and 58 Fed. 414. 
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For the reàsons given, we think the défendants' devîce does in- 
fringe the third claim of complainant's patent. The decree of the 
circuit court is therefore reversed, with costs, and with directions 
to enter a decree for the complainant, flnding infringement, and en- 
joining its continuance, and for a référence to a master to ascertain 
the damages. 



RED JACKET MANUF'G CO. v. DAVIS et al 

(Circuit Court of Appeals, Seventh Circuit October 4, 1897.) 

No. 395. 

1. Evidence in Patent Cases— Appbal. 

A party whp lias caused a patent to be Identlfled by a wltness, but bas 
falled to offer It lu évidence, and who bas objected to its considération on 
appeal wben deslred by the opposite party, cannot thereafter bave It con- 
sidered by the court to his advantage. 

2. Patents — Construction of Claims. 

In the case of a novel and useful Invention, the claims, though unskill- 
fuUy drawn, sbould, if possible, reçoive a construction which wlll uphold the 
• patentee's rlght to hls real Invention. 
8. Samb— Force Pumps. 

In a patent for an Improvement In double-actlng force pumps, whereby 
the plunger and valve may be withdrawn for repalrs without removing the 
rest of the pump f rom its flxed position, a statement in the spécifications 
that the invention relates to the class of pumps "■which are adapted to be 
suspended within a well or clstem," does not exelude pumps used in tubular 
and driven welIs. 
4. Samb — Contributort Inïhinqement. 

One who, without authorlty, makes and sells double-acting pumps like 
those described in a patent, except that he does not make the lower cylin- 
der, so that his pumps are inoperatlve unless used with that part, Is guilty 
of contrlbutory ' infringement 
6. Samb— Force Pdmps. ' 

The Vanduzen patent. No. 241,573, for an improvement in double-actlng 
force pumps, construed, and Aeld valid and Infrlnged. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Thls is a suit In equity, brought by the Red Jacket Manufacturing Company, 
the appellant, to restraln thé alleRed infrineement of Ictters patent of the 
United States No. 241,573, Issued May 17, 1881, to Benjamin C. Vanduzen, for 
a pump. The drawlngs, spécification, and claim of the patent are as follows: 

"United States Patent Office. 
"Benjamin O. Vanduzen, of: Cincinnati, Ohio. 
"Pump. 
'•Spécification Forming Part of Letters Patent No. 241,573, Dated May 17, 1881. 
"Application Filed November 4, 1880. (No Model.) 
"To ail whom it may concern: Be it known that I, Benjamin C. Vanduzen 
of Cincinnati, in the county of Hamilton, and state of Ohio, liave invented cer- 
tain new and useful improvements in force pumps; and I do hereby déclara 
the foUowlng to be a full, clear, and exact description of the same, which wiU 
enable others skilled in the- art to which my invention appertalns to make 
and use it, référence being had to the accompanylng drawlngs, forming part oî 
this spécification, in which Fig. 1 is a central vertical section of the pump 
constructed in accordance with iny Invention. Fig. 2 is a similar section, taken 
in a plane at right angles to the section Fig. 1. Fig. S Is a transverse section 



BED JÀCKET MANUF'g <iO. V. DAVIS. 



438 



8. 0. VANDOZE». 
Pamp. 

No. 241,573. Patentée! May 17, 1681. 




^.i 






Inv«nU>n 






In the Une, x, x, Flg. 1; and Flg. 4 Is a section In the Une, y, y, Flg. 1, SlmUar 
lettera of référence in the several figures dénote the same parts. My Invention 
relates to thatclass of pumps which are adapted to be suspended withln a well 
or cistem; and it has for its object to simpUfy and improve the construction 
and opération of the same In several important particulars. To thls end it 
conslsts in so constructing the pump that the plungers and valves can be readily 
removed for repairs and other purposes without Ufting the pump from the 
weU or removing it from Its fixed position. It also conslsts in certain détails 
of construction and arrangement, as I wiU presently describe. In the accom- 
panying drawings, A represents the flange by which the pump is suspended 
withln the well or cistem, belng bolted or secured to the curb. It may be of 
any slze and form to support the worliing parts, and Is cast with a large central 
opening, through which the plungers and valves are applied and removed. B 
Is the main or flxed cylinder, cast at the top with a latéral water way, G, on 
. 82 F.— 28 
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one side, and a lug, F, on the opposite side, to afford means for Connecting It 
to the suspending flange. Tliis connection is formed on one side by the dis- 
charge tube, D, screwing into the part C, , and the flange, A, and Otfthe opposite 
side by a screw rod, B. The screw rod is applle(rby screwing Its lower end Into 
the log, F, suflîciently far to allow its upper end to swing under the flange. A, 
when the rod is turned to screw into said flange, and be partially unscrewed 
from the lugj' ÎBy this construction the use o( nuts is avoided, aid the whole 
construction slmplifled and cheapened. The rod, B, and cylinder, D, support 
the main cylinder, B, and center it properly to recelve the plungere and re- 
movable section of the pump cylinder. G Is the standard by whlch the pump 
handle is supported, and whlch, together with the lower part D, f orms the dis- 
charge pipe. The lower end of the tube. G, is fastened 'in the flange, A, and 
its upper end carries a cast-iron head, H, contalning s^a air pipe, 1, which 
terminâtes at its lower end In the discharge passage, C, and at its upper end 
in the air chamber, J, formed upon or attarhed to the top of cap, H. K is the 
upper pump ci^inder or section, made of alesser dlameter than the lower cylin- 
der, B, proportioned to the différence between the size of the plungers, one 
being half the area of the other. L is the lower plunger, and M the upper 
plunger, both supported in any convenlent manner upon the plunger rod, N. 
The upper end of the plunger is connected with the handle by the rod, O, 
pivoted to the rod, N, or by other convenlent means. In order to apply and 
remove the plungers and upper cylinder for any purpose without disturbing 
the lower cylinder or brealsing the connection between It and the suspending 
flange, A, the latter is cast with a central opening of sufflclent diameter to al- 
low the upper cylinder to pass through it. This opening Is closed with the 
cap, P, cast with a séries of peripheral hoolis to enter notches formed in the 
înner eircumference of tlie flange, A. When the cap is turned, the hooks pass 
under the flange, and lock the cap in place. The lower end of the upper cylin- 
der, K, is constructed with a flange, K', to flt upon the top of the lower cylinder, 
B, when the pump is put together, suitable paçklng belng Intprposed to close 
the joint. The top of the cylinder, K, is connected by a pipe, Q, with the nut, 
R, in the center of the cap, P, said nut forming a guide for the plunger rod to 
force the cylinder down to its place, whereby the upper cylinder and plunger 
are properly centered with the lower Cylinder. The nut, R, 1» formed with •. 
flange or collar, S, whidi bears against the under side of the plate, P. The pro- 
jecting end of the nut is adapted to recelve a wrench for'turning it. When 
turned in one direction the coUar, S, bears up against the under side of the cap. 
P, and the flange on the lower end of the cylinder, K, Is forced tlghtly down 
upon the cylinder, B. This'adjustment of the nut forms a complète lock for 
the cylinder, and holds It properly centered beyond thé possibility of casnal 
displacement, if It becomes necessary for any purpose whatever,— such, for 
example, as repairlng the leathers of the plungers, or lifting the lower valve. 
T, from its seat,— it Is only necessary to unscrew the nut, K, sufficiently to 
loosen the cylinder and cap, P, when, by turning the cap, P, so that the hooks 
on its edge shall reglster with the notches in the part A, the cap may be readlly 
llfted off, carrying with It the upper cylinder, K, the pump rod, and the 
plungers. The cap, P, need not aecessarily be a closed cap, alliotlgh such con- 
struction is préférable, because It will exclude the dlrt; but it niay be made 
with the central opening for the nut, and with radial arms connected with the 
flange, A. The valve, T, may be applied to its seat in any suitable manner. 
provision belng made for its application and removal from the top. As shown 
in thé dràwlngs, It Is formed vrith an eyc to recelve a hook on the end of a 
lon^ rod Inserted in the pump from the top. The opération of the pump does 
not differ essentlally from the Opération of other double-acting bucket-plunger 
pumps, the water belng dlscharged through a nozzle In the head. H; the cap, 
J, and the pipe, I. serving as an air chamber. 

"Havlng thus descrlbed my invention, what I claim Is: (1) A suspended 
pump, havîng Its suspending platform or flange so constructed that the plungers 
and phmger rod, together with the lower valve, can be lif ted out without dls- 
placing the stationary pùnip cylinder, discharge pipe, or said susi>ending flange, 
substantiaily as descrlbed, for the purpose speclfied. (2) The suspending flange, 
A, made witi the central opening large enough to permit the application and re- 
moval of the pùmp plungers and plunger rod without disturbing the main pump 
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cyllnder or snspendiBg flange Itself, comblned with a removable guide for tlie 
plunger rod, substantially as described, for tiie purpose specifled. (3) The nut, 
K, the pipe, Q,. and eylinder, K, comblned with the cap, P, the cyllnder, B, 
and the flange, A, havlng a large central openlng, substantially as described, 
for the purpose specifled. (4) The eylinder, B, suspended from the flange, A, 
by means of the pipe, D, havlng the air pipe, I, withln It, and the screw rod, 
E, substantially as described, for the purpose specifled. (5) The pump cylin- 
ders, B and K, formed with a Joint between them, by whleh the part K can 
be Ufted off and removed from the statlonary part B substantially as described, 
for the purpose specifled. (6) The pump cylinders, B and K, made of différent 
diameters, and locked together by being braced from the center cap, P, sub- 
stantially as described, for the purpose specifled. (7) The flange, A, havlng 
an enlarged central openlng, comblned with the removal guide cap, P, sub- 
stantially as described, for the purpose specifled. (8) The flange. A, havlng an 
enlarged central openlng, comblned with the removable cap, P, and nut, tt, 
substantially as described, for the purpose specifled. (9) The flange, A, havlng 
an enlarged central openlng, comblned with the removable cap, P, adjusting 
nut, R, pipe, Q, and détachable cyllnder, K, substantially as described, for the 
purpose specifled. (10) The combinatlon wtth the removable cap, P, suitably 
supported, and détachable cyllnder, K, of the adjustable nut, K, and pipe, Q, 
substantially as described, for the purpose specifled. (11) The eylinder, B, cast 
with a water way, C, on one side, and a lug, F, on the opposite sîde, for the 
connection of the devices by which said cyllnder Is suspended from the flange, 
A, substantially as described, for the purpose specifled. 

"The foregoing speeiflcation of my invention signed by me this 22d day of 
October, A. D. 1880. Benjamin C. Vanduzen. 

"Witnesses: 

"E. A. Ellsworth. 
"Joseph Oox, Jr." 

The answer asserted that the claimed Invention was not original with Ben- 
jamin C. Vanduzen, and was not novel, but had been long in use before the 
granting of the patent, and had been published, and generally kiiown, used, 
praetlced, and published for more than two years prlor to the application for 
the patent; and also denled Infringement. The évidence dlsciosed tiiat it was 
old in the art to remove plungers and valves from single-acting pumps for 
the purpose of repairs without lifting the pump from the well or removing it 
from its position. The distinction between single and double acting pumps is 
thus accurately stated by counsel: "AU wells employing a bucliet-plunger 
pump to lift or raise water require a water-condueting tube or well pipe ex- 
tendlng from the water-bearlng strata, to whlch the well is sunk, to the sur- 
face. At a suitable point above the water level (seldom more than twenty- 
flve feet) a foot valve is placed withln this pipe, whlch permlts the water to 
pass upwards through it, but prevents the water from receding or escaping 
back there through and returning to Its original body. The water is lif ted up 
through this foot valve through the médium of a plunger rod reciprocating in 
said pipe or tube, whlch has a bucket or plunger on its lower end. This plun- 
ger rod terminâtes a short distance above the foot valve, and is connected at 
its upper end to a lever or handle by which it Is reclprocated. The bucket 
or plunger Is usually an open cireular frame havlng a leathern packing sur- 
roundiitg its circumference, whereby its diameter is made to correspond to the 
bore of the pipe within which it moves, sind the openings in said pltmgers are 
so dosed that the water can pass upward through it, but not downward. 
Single-acting pumps hâve only the one bucket or plunger, just described, on 
the lower end of the plunger rod, and their opération is such that on the up- 
stroke the water is sucked up through the contiguous foot valve, and on the 
down-stroke the bucket passes through the body of water held above and by 
this foot valve, and, getting under It, lifts the water on Its next up-stroke. 
Each up-stroke of the said bucket or plunger increases the column of water 
above it In the well pipe until finally it flows out of the disoharge pipe of tho 
pump. Double-acting pumps hâve, in addition to this one bucket or plunger 
of the single-acting pump, a plunger secured to the plunger rod at a point 
nearer its; upper end, which is constructed in every substantial respect like 
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the lower plunger except that the water does not pass through ït. The opéra- 
tion of the lower plunger in a double-acting pump is the same as the one 
plunger of the single-acting pump. ïhe office of the upper plunger Is to force 
the surplus water that lias rlsen above the lower plunger during its up-stroke 
eut of the discharge pipe of the pump during the down-stroke of said upper 
plunger. The portion of the well pipe within whlch the plunger or bucket on 
the lower end of the plunger rod moves is a cyllnder, which every pump of 
the clafis under considération must ,positively hâve in order to be practically 
useful. In double-acting pumps thïs cylinder Is designated the 'lower cylln- 
der,' to dlstinguish it from the part In which the upper plunger moves, and its 
présence In the double-acting force pump is âbsolutely necessary." 

The testimony also showed that suspended pumps are those whose super- 
structure is sustalned by thé platform upon which the standard of the pump 
rests; that tubular weU pumps are those used in wells whlch are drilled or 
bored out imtil water Is reached, and the well tubing sunk into the well 
simultaneously wlth the drilling or boring, or subsequently drlven down lato 
the well to the water-bearing strata; that driven-vvell pumps are those used 
In wells whlch are made by taking a "well point," driving it into the earth. 
and coupUng sections of well pipe thereto as it advances into the earth, un- 
til the water is reached. There was no évidence that prior to Vanduzen's 
invention It was possible to remove the plunger, plunger rod, and lower valve 
In any double-acting pump, whether suspended, tubular-well, or drlven-well 
pump, wlthout unfastenlng the pump standard, and lifting the entire pump 
mechanlsm. The expert Bâtes, a wltness for the complalnant below, testltied 
that so far as he knew the removing of buckets and cylinders in double-acting 
pumps without disturbing the stationary pump was new and novel to mechan- 
ics. Upon cross-examination the foUowing question was propounded to wlt- 
ness: "WlU you examine R. A. McCauley's patent for double-acting pump 
patented August 29, 1865, and state whether or not that pump is so constructed 
that the buckets and valves may be taken out wlthout disturbing the sta- 
tionary pump. That pump is used for the purpose of pumping water, oil, 
and other liquids, and it is so specifled In the patent." The question was ob- 
jected to by complalnant below for want of notice under section 4920 of the 
Revlsed Statutes. The witnessed answered, "Yes." The paper or patent shown 
the witness by counsel for the défendant below was marked by the examiner 
as "Défendants* Exhibit X," but was not introduced in évidence by the défend- 
ants, and was not considered by the court below except as described in the 
question and answer, and the patent is not in the record as presented to the 
court below or to thls court. Upon the hearlng counsel for the appellant in- 
sisted that the patent was In évidence, and sbould be considered by the court, 
and furnished a copy. Counsel for the appellee insisted that it was not in 
évidence, and that the court could only consider it as it was described in the 
question. The alleged infringing pump Is deslgned for use in tubular wells, 
and (wlth the exception of the air pipe, I, mentioned in the fourth clalm of the 
patent, and the possible exception of the lower cylinder, B, of the patent) is 
slmilar in construction to the pump of the patent, the relative arrangement and 
opération of ail the parts being practically the same as that of tlie correspond- 
ing parts of the pump of the patent, the structural changes being immaterlal. 
The alleged Infringing pump is manutactured and sold for use In tubular wells, 
the plunger operating In the tubing, and a valve answering to valve, T, of the 
patent Is placed in the lower end of the tube. At the hearing the court dls- 
mlssed the bill upon the ground that the défendants' pump dld not "correspond 
in the feature of suspension upon which the invention in the patent is predi- 
cated," and that "the omission of the lower cylinder is an essential différence, 
and the fact that on this distinct and stationary form of construction and uss» 
for a tubular weU the tubing serves the purpose of a lower cylinder (a common 
essential of double-acting pumps) could only be held the équivalent of the 
lower cylinder of the patent under an extrême liberality of interprétation 
which is not applicable hère." No infringement of the fourth claim is asserted. 

Frank D. Thomason and James S. Harlan, for appellant. 
Gabe Bouck and B. E. Van Keuren, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 
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JEINEINS, Circuit Judge. Tlie problem which Vanduzen sought 
to solve was to so construct a double-acting pump with two cylinders 
that the plungers and valves could be removed for repairs aud other 
purposes without lifting the pump from the well, or removing it from 
its flxed position. To do this in a single-acting pump which had but 
one cylinder was not difflcult, and had long been practiced; but in sudi 
double-acting pump (unless in the McCauley pump, which we hereafter 
consider), so far as this record discloses, it was entirely novel, and un- 
known until the patent in suit. Vanduzen, by his invention, provided 
a double-acting pump with a removable upper cylinder and a latéral 
water way located below it, and, with the other éléments and devices 
of the pump, it was rendered possible to remove the upper cylinder 
plungers and valves without removing the pump from its flxed posi- 
tion. This was certainly a désirable and useful accomplishment, and, 
if it was novel, the spécifications and claims should receive a libéral 
construction to sustain the patent. The patent is of itself prima facie 
évidence of the novelty of the invention, and the burden of proof is cast 
upon him who attacks it to show that what is claimed as an invention 
was, at the date of the patent, old in the art. This the appellees bave 
not done. There is much évidence to the effect that long bef ore the pat- 
ent in suit pumps were so constructed that the valves and plungers 
could be removed without removal of the pump from the well, or 
from its flxed position. And this was unquestionably true with re- 
spect to single-acting pumps having but one cylinder. But the évi- 
dence wholly fails to show that it was true with respect to double- 
acting pumps with two cylinders. 

It is said by the appellees that this novelty of invention is over- 
thrown by the McCauley patent. The difficulty with this contention 
is that, as counsel for the appellees assert and insist, the McCauley 
patent is not before us. The appellees caused it to be identifled, 
but failed to introduce it in évidence, and when the appellant desired 
this court to consider it in évidence the appellees objected. They 
cannot, therefore, take any supposed advantage from a patent which 
they hâve failed to produce in évidence, and to the considération of 
which they now object. Nor can we assume, from the statement of 
counsel for the appellees in the question proposed to the witness 
Bâtes, or from the answer of the witness to the question, that the 
McCauley patent was for a double-acting pump with two cylinders. 
The interrogatory put to the witness did not require his construction 
of the subject-matter of the patent whether it was a double-acting 
pump or whether it had one or two cylinders, but simply whether 
that pump was so constructed that the buckets and valves could be 
removed without disturbing the stationary pump. To the question 
propounded, an afQrmative answer was given, but that is far from an 
assertion by the witness that the pump was other than a single-cylin- 
der pump, such as had long been known and operated. Nor does 
the statement of counsel in his question designating the McCauley 
patent as one for a double-acting pump compel us to so regard it. 
Statements of counsel are not évidence; nor is the court bound by 
their construction of a patent which they will not permit us, under 
the rule invoked, to examine and consider. Bearing in mind that 
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the burden of proof was upon the appellees, it became their duty to 
présent in évidence whatever would tend to skow that witli respect 
to double-acting pumps with two cylinders the invention hère assert- 
ed was not novel. If, against the earnest protest of their opponent, 
they availed themselves of a technicality to prevent a considération 
by the court of a patent which they claim veill disclose waut of 
novelty in the invention of the patent in suit, they cannot coinplain 
if the court déclines to accept their unsupported assertion of the 
character of that patent. We therefore think that upon this record 
it must be held that hère was a meritorious invention originating 
with Yanduzen. 

The spécification asserts that the invention relates to that class of 
pumps which are adapted to be suspended within a well or cistern, 
and in another clause of the spécification it is asserted that the opéra- 
tion of the pump does not differ essentially from the opération of 
other double-acting bucket-plunger pumps, the water being dis- 
charged through a nozzle inthe head, H; the cap, J, and the pipe, I, 
serving as an air chamber. Thèse expressions in the spécifications 
were thought by the court below to limit this invention to a pump 
suspended in a well. The court seems to hâve fallen into error in 
the statement that this removable feature was old in double-acting 
pumps not suspended. We are unable to flnd any such évidence in 
the record. We do not discover in the testimony that in any double- 
acting pump prior to the patent in suit this removable feature was 
présent. The question then arises whether, under such circumstan- 
ces, the statement in the spécification and in the first claim of the 
patent limits this invention to a pump suspended in a well. It may 
not be denied that the spécification and the first claim of the patent 
are couched in unskillful language; but in the case of a novel and 
useful invention the terms employed should, if possible, receive a 
construction which will uphold, and not defeat, the patentee's right 
to that which he has in fact invented. In such case the spécification 
and daims should be read in a libéral, and not in a strict, construc- 
tion. Read in such light, we are of opinion that the spécification 
and claims cover the invention asserted with respect to ail force or 
double-acting pumps with two cylinders. The inventor claims "new 
and useful improvement in force pumps," and describes the inven- 
tion. He, indeed, says that it relates "to that class of pumps which 
are adapted to be suspended within a well or cistern"; but a pump 
adapted to be suspended is not necessarily a suspended pump, and 
such language does not, as of course, limit his invention to a pump 
suspended in a well or cistern. A strict construction of the expres- 
sion without référence to the context would make it include single 
as well as double acting pumps. What, then, is the mechanical sig- 
nificance to be attributed to the word "suspended," as employed in 
this spécification, and with respect to the invention described? The 
thought pervading the entire writing is that the pump is to be placed 
in a flxed position, from which it need not be removed in order to 
withdraw the plunger and valves for repairs; and, if such flxed posi- 
tion results from the driving of the pipe into the ground, or is other- 
wise accomplished, we cannot think that the applicability and use< 
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folness of the invention are aflected. Looking, then, at the spéci- 
fication from its four corners, and seeking to give effect to ail con- 
tained within it, it seems clear to us that the invention was intended 
to apply to ail double-acting cylinder force pumps. The resuit ac- 
complished by the invention was the removal of the plunger and 
valves without removing the pump from its ûxed position. The 
actual invention applies as well to tubular well, driven well, and ail 
double-acting force pumps in which the plunger rod and lower valve 
could be removed without unfastening the pump standard, and lifting 
ont the entire pump mechanism. In such pumps the tubing is in fact 
the lower cylinder of the patent, the plunger and plunger rod being 
suspended therein by and connected with the upper mechanism of 
thè pump. The statement in the spécification that "the opération 
of the pump does not differ essentially from the opération of other 
double-acting bucket-plunger pumps" should not avail to narrow the 
construction which we think should be given the spécification. The 
statement is correct, having manifest référence to the opération of 
the pump in the discharge of water. The opération is the same. 
The invention, however, consists in so constructing the pump as to 
permit the removable feature described. Under this construction of 
the spécification and claim, we cannot doubt that the appellees hâve 
infringed. They make and sell pumps in ail essential respects like 
that of the patent. They do not, indeed, make the lower cylinder, 
but they manufacture pumps to be used in tubular wells, the tube 
and valve placed therein supplying the lowér cylinder and valve of 
the patent. Their pumps are inoperativeand useless unless so con- 
structed. The case presented is therefore one of contributory in- 
fringement. Wallace v. Holmes, 9 Blatchf. 65, Fed. Cas. No. 17,100; 
Renwick v. Pond, 10 Blatchf. 39, Ted. Cas. No. 11,702. 

The judgment is reversed, and the cause remanded for further pro- 
ceediûgs in conformity with this opinion. 



SOCIETE FABRIQUES DE PRODUITS CHIMIQUES DE THANN ET DE 
MULHOUSE V. FRANCO-AMEEIOAN TRADING CO. et al. 

(Circuit Court, S. D. New York. August 23, 1897.) 

Patent Infringement Suits— Sale by Qovbbnmbnt of Infbinging Goods— 
Preliminart Injunction. 

,A prellminary injuBctlon will not be granted to restrain persons from 
disposing of alleged Infringing goods which they hâve purchased at a sale 
by the United States marshal, and which were seized by the government 
for undervaluation, when it appears that complainant's représentative was 
présent at the sale, and gave no notification to bidders of Its clalm of 
Infringement The fact that the marshal told him not to malie such a 
statement is Immaterlal, as the marstial had no right to prevent Mm from 
giving waming. 

This was a suit in equity by the Société Fabriques de Produits 
Chimiques de Thann et de Mulhouse against the Franco- American 
Trading Compiany and others to enjoin alleged infringement of a 
patent. The cause was heard on motion for a preliminary injunc- 
tion. 
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Philip Mauro, for the motion. 
Charles E. Busbmore, opposed. 

LACOMBE, Circuit Judge. I do not tWnk a preliminary Injnno- 
tion should be granted restraining défendants from disposing of the 
goods purchased at the sale by the United States marshal, when the 
représentative of the complainant was présent at the sale, saw the 
goods bid for, and sold to défendants, and gave no notification to 
any one that such goods were claimed to infringe complainant's pat- 
ent. The circumstance that the marshal told complainant's repré- 
sentative not to make any such statement does not change the àtua- 
tion. The marshal had neither power nor right to shut complainant 
off from the assertion of his claim in the présence of the bidders. In 
fact, it would hâve been fairer to ail concerned if the marshal had 
himself announced that complainant insisted that the goods infringed 
his patent. No doubt, had such announcement been made, only 
a nominal bid for the eroods would hâve been obtained; but that is 
immaterial. The fédéral govemment is not supposed to increase its 
revenues by selling goods, seized for undervaluation. In such a way 
as to impose upon bidders by what practically amounts to a misrep- 
resentation. Motion denied. 



PATTIi BOTNTON CO. T. MOREIS CHUTE CO. et al 
(Circuit Court, D. New Jersey. July 26, 1897.) 

L Patents — Patentable Inventions — Agencies Appording Amusement. 

Inventions aff ording amusement and diversion are classed among patenta, 
ble subjects, but only the mechanlcal agencies employed can be patented; 
and unless thèse agencies are new elther In themselves or In combination, 
or a new resuit Is obtained by the co-operatlon of agencies, tbéy wiU not be 
protected by a patent 
% Same. 

In vlew of the old art of launchlng shlps, there Is no patentable Invention 
In the combination of an Incllned rallway located near a body of water, 
and a boat-shaped car br toboggam, adapted to move downward over the 
rallway, and, when It enters the water, to float thereon, and be propeUed 
forward by lie momentumderlved from Its descent. 

9, Bame— Limitation of Claims. 

When a claim In Its natural meaningls so broad as to be Invalid, the court 
cannot. In order to sustain It, read Into it éléments or restrictions which are 
not set out therein, and not referred to In the spécifications except by Im- 
plication. 
4L Same— ToBOGGAH Blidb— Mechanical Equivalents. 

In a boat-shaped toboggan, adapted to run upon an Incllned rallway, and 

enter a body of water at Its foot, and be propeUed forward thereon by 

momentum, there Is no Invention in providlng the runners thereof with 

' guide plates to prevent derallment, thèse belng mère mechanlcal équivalents 

of the flanged wheels of the prier art. 

S. Bame. 

There Is no Invention iii providlng a boat-shaped toboggan, adapted for 
use with an Inclined rallway terminatlng on a body of water, wlth spray 
deflectors, to prevent the occupants fj-om being splashed with water by the 
rapid movement ôf the toboggan In the water, since devlces of this char- 
acter hâve long béen usedfor a slmilar purpose on boata moving swlftly 
through the water. 
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A Samb— Patektablb Invention. 

The Newburg patent. No. 411,255, for a eomblnatlon of an Incllned pleasure 
rallway located near a body of water with a boat-sbaped car adapted to be 
propelled upon the water by tiie momentum derlved from its desceat, la 
Toid as to ail its claims, for want of patentable Invention. 

This was a suit in equity by the Paul Boynton Company against 
the Morris Chute Company and others, for infringement of certain 
patents for improvements in coasters or inclined pleasure railways. 

P. 0. Dyrenforth, for complainant. 
Strawbridge & ïaylor, for défendants. 

KIRKPATEICK, District Judge. This suit was bronght for the 
infringement of the complainant's two patents, No. 411,255, dated 
September 17, 1889, and No. 419,860, dated January 21, 1890. Dur- 
ing the progress of the suit the charge of infringement as to patent 
No. 419,860 was withdrawn, so that the only matters for the consid- 
ération of the court are those connected with patent No. 411,255. 
The invention sought to be protected by this patent, which was taken 
ont by John P. Newburg, and is held by the complainant by assign- 
ment, is stated in the spécifications to relate to improvements in 
coasters or inclined pleasure railways; and what is claimed to be 
new is set ont as follows: 

(1) "In an Inclined pleasure railway, In comblnation with an Incllned way and 
traclt which is located or erected near a body of water, a boat-shaped car or 
toboggan, adapted, when It reaches the foot of the Incline, to enter and float 
forwardly on the water, substantially as descrlbed." 

(2) "In comblnation with an Inclined railway which is located with Its foot 
near a body of water, a boat-shaped car or toboggan, adapted to move down- 
wardly over said Inclined railway, and, entering the water at its foot, to float 
thereon, and be propelled forwardly thereon, by the momentum derlved from 
Its descent over the Inclined railway, substantially as described." 

(3) "In comblnation with the inclined rallway havlng rails, E, the boat-shaped 
car or toboggan having runners and guide plates extending below said runners 
on Its bottom, substantially as described." 

(4) "In comblnation with the boat-shaped car or toboggan, the spray de- 
flectors fixed to Its sides, substantially as described." 

(5) "In comblnation with the boat-shaped toboggan the spray deflectors and 
ttie convoluted plates fixed thereon, substantially as described." 

(6) "In comblnation with an Inclined railway which may be located near a 
body of water, a boat-shaped car or toboggan having runners, J, guard plates, 
K, and spray deflectors, I, substantially as described." 

It is claimed for Newburg that he conceived and disclosed to the 
world a new amusement, known as "Shooting the Chutes." The 
agencies by which the amusement is afforded consist of an inclined 
plane erected adjacent to, and terminating in, a body of water, and 
a boat-shaped car or toboggan having runners and guides and spray 
deflectors, which shall not only slide down the inclined plane, but 
float and be propelled by momentum upon the water at the foot of 
the inclined plane. It appears from the record that Eandall A. 
Harrington, on January 24, 1888, filed an application for, and on 
June 19, 1888, obtained, a patent, No. 384,843, for an inclined rail- 
way and water tobogganing apparatus, in which a wheel toboggan 
slide or inclined railway was so combined with a lake or other body 
of water that the momentum acquired by the car in its run down the 
railway should serve to carry it a considérable distance on the sur- 
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face of the water. This would hâve been in clear anticipation of 
claims 1 and 2 of the complainant's patent had it net been shown that 
prior to the date of filing Harrington's application, and as early as 
the summer of 1887, Newburg had put into practical use his idea of 
a water toboggan. It will be noticed that the Harrington patent in- 
cludes no daim of patentable novelty in placing the inclined plane 
near by or adjacent to a body of water, as does the complainant's 
patent. Inventions which afford amusement and diversion are classed 
among patentable subjects, but only the mechanical agencies em- 
ployed can be patented; so that while the adaptation of certain me- 
chanical agencies may be the means of bringing great pleasure to 
many, and large profits to those flrst in the field, unless the agencies 
are new either in themselves or in combination, or a new resuit is at- 
tained by the co-operation of the agencies, they will not be protected 
by law, or a monop.oly of their use granted. 

Inclined pleasure railways of the roller coaster and toboggan slid(î 
type were in use long before Newburg made application for his pat- 
ent, and that he knew of their existence is evidenced by the fact that, 
in the spécification of his patent (page 1, Une 9), he says that his in- 
vention relates to improvements in coasters or. inclined pleasure rail- 
ways. In his opinion, the novelty of his invention consisted in lo- 
cating his inclined railway near a lake or other suitable body of 
water, and adapting a car or boat-shaped toboggan, which, descend- 
ing the railway by gravity, should acquire a momentum that, when it 
eutered and floated upon the water, should propel it forwardly. The 
boat-shaped car was intended to descend the inclined railway by 
gravity, as did the roller coasters known to the prior art, and, upon 
reaching the bottom of the railway, was to be propelled forward by 
its acquired momentum, as in the case of toboggans sliding over ice. 
What Newburg sought to secure by his patent he has set forth in liis 
claims, which may be considered separately. Olaims 1 and 2, which 
hâve been hereinbefore set out at length, contain the same éléments. 
Claim 2 differs from claim 1 in that it states that the car or tobog- 
gan, on entering the water, is "propelled forwardly thereon by the 
momentum derived from its descent over the inclined plane." Taken 
together, they will be found to include in combination an inclined 
railway located near a body of water, a boat-shaped car or toboggan 
adapted to move downwardly over the railway, and, when it enters 
the water, to float thereon, and be propelled forwardly by the mo- 
mentum derived from its descent. Thèse éléments are the same as 
those employed in the launching of ships. There is the inclined rail- 
way located near the body of water, and terminating therein; the 
boat or ship to be launched, which, by the force of gravity, slides 
down the inclined plane, and is adapted to fioat upon the water, and 
move forwardly thereon by its acquired momentum. If from claim 1 
the Word "pleasure" be omitted, and in claim 2 the word "ship" be 
substituted for "boat-shaped toboggan," we hâve a structure prac- 
tically îdentical in arrangement and opération with that used in the 
launching of vessels. 

But it is said that if thèse claims 1 and 2, with a broad interpré- 
tation of their terms, may be held to describe only the ancient art 
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of launching ships, then the court should give them a more limited 
construction, by which the boat-shaped toboggans of the claims shall 
be boat-shaped toboggans of sucb form that, when they sboot from 
the incline to the surface of the water, they shall not ship water 
or splash the passengers, and so read into the claims éléments not 
speciâed therein. The complainant admits that there is no descrip- 
tion in the claims of the patent nor in the spécifications of a boat- 
shaped toboggan whicb, when used in the manner described in the 
patent, the occupant thereof shall not be splashed, but insists that 
thèse éléments are clearly implied, and that there is nothing to the 
contrary. The duty imposed upon the patentée by the statute is to 
"particularly point out and distinctively claim the part, improve- 
ment or combination which he claims as his discovery," and, "if be 
fail to State this fully and correctly, his remedy for the omission is 
by surrender and reissue." Ice Co. v. Packer, 24 0. G. 1273, 1 Fed. 
851. 

In the case of White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, the 
court says : 

"The claim Is a statutory requirement, preseribed for the very purpose o£ 
making the patentée define precisely what his invention îs; and it is unjust to 
the pubhc, as well as an évasion of the law, to construe It in any manner dif- 
férent from the plain import of its words." 

The duty of the court is to construe the claims according to the 
plain meaning of their words; and, "if the claims are susceptible of 
two interprétations, that one should be chosen which upholds and 
vitalizes the patent." Consolidated Fastener Co. v. Oolumbian Fas- 
tener Co., 79 Fed. 795. But this cannot be held to include the for- 
mulation of claims by reading into or adding to them éléments or 
restrictions which are not therein set out, and not referred to in the 
spécifications except by implication. Being unable to read into 
claims 1 and 2 of the patent the éléments or restrictions asked for, I 
am of the opinion that, as set out in the patent, they are, in view of 
the prier state of the art, void for want of patentable novelty. 

Claim 3 of the patent relates to the means by which the boat- 
shaped toboggan, equipped with runners, is adapted to run on rails 
with guide plates on the bottom of said runners extended below the 
same, to prevent derailment. Thèse runners and guide plates are 
stated in the patent to be the équivalents of flanged wheels, well 
known to the prior art. Référence has been made by the défendants 
to the Stoddard & Terwilliger patent. No. 314,626, and dated March 
31, 1885, and the Staples patent, No. 334,094, dated January 12, 1886, 
which show devices the substantial équivalents of the éléments con- 
tained in this claim. The Alexander patent, No. 277,625, dated May 
15, 1883, and the Floyd patent, No. 367,286, dated July 26, 1887, 
show toboggans running on inclined ways, with wheels or runners 
adapted to prevent latéral motion of the toboggan and conséquent 
derailment. Claim 3 of complainant's patent makes no mention of a 
body of water, but refers merely to the inclined railway and the boat- 
shaped toboggan, equipped in such manner as to avoid derailment in 
its descent along the track. The devices described perform no new 
function in pleasure railways, and are but the mechanical équivalents 
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of flanged wheels and otlier devices set out in the prior patents re- 
ferred to. 

Claim 4 is for the combination of the boat-shaped toboggan with 
spray deflectors fixed at its sides. The sprays defleetors do not be- 
come operative until the boat enters the water, and are in the patent 
stated to be a préférable device to deflect the spray or water out- 
wardly by the rapid movement of the boat, and prevent its strildng 
the occupants. The form of the flat boat referred to in the patent is 
such as to accomplish the same purpose, and yet would not be within 
the terms of the patent. Devices to prevent the splashing of occu- 
pants of boats moving swiftiy through the water were known before 
the date of the Newburg patent; and examples of construction to 
equip the sides of boats with outwardly inclined dashboards, which 
are the équivalents of spray deflectors, are shown in patent No. 282,- 
853, issued to M. F. Davis, dated August 7, 1883, aod No. 239,872, 
to Charles T. Lonial, dated April 5, 1881, and others to which référ- 
ence has been madé. I find no patentable novelty, in view of the 
prior state of the art, in attaching thèse old and well-known devices 
for deflecting outward the waves through which the boat rides, and 
80 protecting its occupants from being splashed with spray, to the 
boat-shaped toboggan of the complainant. 

Claim 6 is for the combination of an inclined railway, which may 
be located near a body of water, a boat-shaped car or toboggan, hav- 
ing runners, J, guard plates, K, and spray deflectors, I. We hâve 
seen that ail of thèse éléments are old in the art, and that tliey are 
not of themselves possessed of any patentable novelty. Do they com- 
bine in opération, and by their joint effort produce a new effect? "A 
combination of old devices, in order to be patentable, must contain (1) 
a novel assemblage of parts exhibiting invention; (2) the co-opera- 
tion of thèse parts producing a new resuit." Hoffman v. Young, 2 
Fed. 74. The learned judge, in the opinion above quoted, defines 
clearly the meaning of "co-operation" : "The courts do not mean 
merely acting togethei* or simultaneously, but unitedly, to a common 
end, — a unitary resuit. Each and every part must hâve its sub- 
function to perform. and each must hâve a certain relation to or dé- 
pendance upon the other." What relation to or dependence upon the 
inclined railwav do the spray deflectors bear? The near-by body of 
water does not affect the action of the guard plates, nor is the action 
of any élément in the combination in any way dépendent upon that 
of any other. The guard plates, K, and the runners, J, perform the 
same functions as when used in other apparatus in which boats and 
cars and toboggans run upon inclined ways. The boat-shaped tobog- 
gan is drawn down the inclined railway by force of gravity, as boats 
hâve been so drawn when launched since the early days. The guard 
plates and runners keep the boat upon the track or rails until it is 
launched upon the water, and the spray deflectors throw outward the 
water through which the boat rides. Each acts independently of the 
other, and each performs the same function that it did before they 
were unitéd. "In a combination of old éléments, in order to be pat- 
entable, ail the parts must so act that each qualifies every other. It 
is not enough that thèse independent parts are conveniently asso- 
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ciated in one machine, if each performs the same function it did be- 
fore they were united. They must be so connected that the new re- 
sult is due to their co-operative action." National Progress Bunching- 
Machine Oo. t. John E. Williams Oo., 44 Fed. 191, and cases there 
cited; Green v. Soda-Fountain Co., 24 0. G. A. 41, 78 Fed. 119. Claim 
6 does not comply with the requirements of setting out a patentable 
combination, and must therefore be held to be invalid. 

On the whole case, for the reasons given, the bill should be dis- 
missed. 



EOEHR y. BLISS et aL 

(CarcTilt Court, D. Connecticut. September 21, 1897.) 

Patents— Invention— DooR and Window Frames. 

The Boda patent, No. 385,233, for an improved Interlor door or wlndow 
frame constructed In two sections divided longitudinally, and adapted to 
be applied to the wall opening from opposite sides, and then connected to- 
gether, so that the frames may be completed in the faetory, and thus facili- 
tate the rapid flnishing of the bulldhig, is void for want of patentable in- 
vention. 

This was a suit in equity by Charles Roehr against Watson H. 
Bliss & Sons for alleged infringement of a patent for improved in- 
terior door or window frames. The cause was heard on a motion for 
preliminary injunction. 

Charles L. Burdett, for complainant 
William E. Simonds, for défendants. 

SHIPMAN, Circuit Judge. This is a motion for a preliminary in- 
junction to restrain the défendants from the infringement of the flrst 
three claims of letters patent No. 385,233, dated June 26, 1888, issued 
to William J. Boda, for an improved interior door frame or window 
frame. The old and the patented method of making door frames 
and window frames is described by Mr. George Keller, a well-known 
architect, in his afQdavit for the complainant, as follows: 

"The old method of flnlshing the Interior of buildings, as to the woodwork 
trlmmlngs in the door and window openings, was to frame up thèse openings 
by cutting strips of wood to proper length and size, jointlng the pièces, secur- 
Ing them In place, and then fitting and flnishing by painting, varnishing, or 
otherwise, whlch method consumed a great deal of time. By the use of the 
Boda method, under patent Mo. 385,233, referred to, about four months' time 
In the flnlshing of this building for the Pope Manufacturing Company, here- 
inbefore referred to, was saved, as compared with the time that would hâve 
been required to finish with the wooden trimmings within the building under 
the old System. I understand the main feature of the Invention to réside in 
making the trimmings, as a door frame, in two sections, divided longitudinally. 
and adapted to be applied to the wall opening from opposite sides, the facings 
having Interlocking parts." 

The interlocking of the two parts of the frame is not a necessary 
feature of the invention, for the patentée says in his spécification 
that: 

"It wiU be understood that my invention is not llmited to the use of such 
Interlocking jamb, as other methods of Connecting the two parts of the com- 
pleted frame may be employed. Furthermore, while one of the principal 
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objects of my Invention is to so construet and apply the door frame that ail 
nails, screws, and fastening devices, both for securlng the component parts 
of the frame together, aad for attaching the completed frame to the wall, 
are concealed from vlew, and a smooth and perf ect finish obtalned, It will be 
understood that a portion of the advantages of my Invention may be derived 
by securing the two parts of the comisleted frame to the wall by means of 
screws or other fastening devices Inserted through the faeings from the out- 
side, in which event their outer ends might be ornamented as desired, or might 
be concealed from vlew by the application of putty and palnt ia the usual 
manner." 

The first three daims of tlie patent are as follows: 

"(1) As a new article of manufacture, a completed door frame, consisting 
of tlie faeings and the Jamb divided longitudinally in two parts, the sections 
being secured to opposite faeings, and adapted to be applied to the vs^aU open- 
Ing from opposite sides, substantially as described. 

"(2) As a new article of manufacture, a completed door frame, consisting 
of the faeings and an interlocliing jamb divided longitudinally in two parts, 
the sections being seeured to the opposite faeings, and adapted to be applied 
to the wall opening from opposite sides, and locked together, substantially as 
described. 

"(3) As a new article of manufacture, a completed door frame, consisting 
of the faeings and the jamb divided longitudinally in two parts, having their 
abuttlng faces tongued and grooved, respectively, the sections being secured 
to the opposite faeings, and adapted to Interloelï wlth each other when the 
two parts of the frame are applied to the wall opening from opposite sides, 
substantially as described." 

It wilI be noticed that claim 1 describes no means by which the 
two parts of the jamb are to be secured together, while claims 2 and 
3 call, respectively, for an interlocking jamb, and a jamb with the 
abuttlng faces tongued and grooved. The invention of the flrst claim 
is for a window frame, substantially completed in two sections before 
they are put into the window opening. Each of the sections has one 
part of a divided jamb. The faeings on the opposite sides of the wall 
are secured to the respective sections, and the divisions of the jamb 
can be secured to each other and to the studding or wall in any proper 
way. The défendants hâve made the door frames for a building in 
Hartford by dividing the jamb vertically along the center, and fasten- 
ing to the respective sections the faeings which are to appear on the 
opposite sides of the wall. Thèse sections were finished in the fac- 
tory, and were then placed in a completed form in the building. The 
two sections were inserted in the opening in the wall from opposite 
sides, and were united by a tongue and groove strip. The lengthwise 
joint between the sections of the door jamb was covered by a rebate 
strip, which was secured in place by nails or screws. It may be 
assumed that the first three claims were infringed. 

The Boda System of making door flnishings is of advantage to build- 
ers or individuals who hâve large contracts or orders to be expedi- 
tiously filled. The frames are made in woodworking factories, where 
the whole work of framing, fitting, casing, oiling, polishing, and dry- 
ing is expeditiously completed, in comparison with the slow method 
of constructing the entire woodwork upon a building by the same car- 
penters. This is simply saying that the System of manufacture upon 
a large scale, by the division of labor into departments, and the as- 
sistance of machinery, is far more expeditious, and in some cases more 
productive of good results^ than the System of labor upon a small 
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scale, by workmen who take ail the progressive steps of mauufacture 
by the aid of ordinary tools. This saving of time, as the resuit of a 
business system, bas little bearing upon the question of patentability. 
The patent is for an article of manufacture, and, in order to déter- 
mine the question of patentability, it is necessary to see whether there 
is anything, either in the completed article or in the course of con- 
struction of the article made under the protection of the patent, which 
dififers materially from the old article or its mode of manufacture 
under the old-fashioned method. 

There is no novelty in the frame as a whole. It is made in the way 
in which frames bave always been made, and with the same parts, 
and with the same mechanical characteristics, tliat they bave always 
had, and ail the steps in the manufacture are the same. The différ- 
ence in the method or course or mechanical means of construction is 
tbat in one case the separate parts of the sections are nailed together 
or mechanically united together before they are put in the wall open- 
ing, and in the other case the parts of the frame are placed in the wall 
opening separately, and are then united together. In the one case 
the pièces are assembled in the factory, and the window frames are 
sent by the car load to the building, and in the other the samé pièces 
are gradually assembled in the building, and are then fltted and framed 
together. No patentable invention can be perceived in the modem 
article. The steps by which it progresses from a board to a frame are 
the customary steps. The improvement is not in the article, nor in 
ita method of construction, but in the business system under which 
the article is made. It would natarally be supposed that this system 
would hâve made its appearance in carpenters' shops before wood- 
working factories were established; and, if the numerous aflQdavits 
by reputable carpenters living in Hartford are true, the supposition 
would be well founded. For example, one carpenter says that over 
20 years ago, in the regular course of bis business, he made window 
casings in two parts or halves ; that in each half the facings and half 
of the jamb were fastened together before the two halves were put 
in place, and fastened by dowels in the window opening. This class 
of testimony is repeated by several builders. Three of them say, in 
substance, that "the idea of making and joining parts of the casing of 
a door or window, and uniting such joined parts into a whole when 
the casing is put in place, for saving time, is by no means original 
with the said Boda. That idea and mode of procédure were practiced 
by carpenters in the ordinary prosecution of their business, to my 
knowledge, as early as 1881, and continuously ever since." One of 
them says that this method "is but the legitimate and inévitable re- 
suit of the making of carpenter work by machinery, which the in- 
creasing compétition — first felt about twenty years ago — ^has forced 
upon builders." It is not necessary, in my opinion, to consider wheth- 
er thèse affldavits are sufficient upon the question of an anticipation 
of Boda's invention, as described in the flrst three claims, for there 
seems to me to hâve been nothing patentable in its character. The 
motion is denied. 
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SOHULTZB T. HOLTZ et al. 

(Circuit Ctourt, N. D. Callfomla, August 23, 189T.) 

No. 12,101. 

L Patents— Infbingement Stjits—Pi,eading— Déniai, of Utilitt. 

A statement in a verifled answer that complalnant's invention is used only 
for gambling purposes in saloons and barrooms, and cannot be used for any 
otlier purpose, Is sufficlent évidence of want of utility, in the absence o£ tes- 
timony supportlng the patent, to overcome ttie prima facie case made by 
the patent Itself. 

8. SaME — COIN-CONTEOLLED APPAKATUS. 

Tlie Schultze patents, Nos. 502,891 and 514,664, for Improvements in coln- 
controlleâ apparatus, àeld Invalid for want of utility. 

This was a suit in equity by Gustav F. W. Schultze against Théo- 
dore Holtz and others for alleged infringement of certain patents 
for improvements in coin-controlled apparatus. 

John H. Durst, for complainant. 
M. H. Hernan, for défendants. 

MOREOW, Circuit Judge. The bill in this suit is flled to restrain 
the infringement of certain letters patent No. 502,891 and No. 514,664, 
granted to the complainant on August 8, 1893, and February 13, 
1894, respectively, it being alleged that said patents are for a certain 
new and useful invention, to wit, certain new and useful improve- 
ments and combinations of mechanism in a coin-controlled apparatus. 
The answer dénies, among other things, that the inventions of com- 
plainant are new and useful. On the contrary, it is specifically aver- 
red that the only use to which the complainant's inventions hâve 
been put or applied is for gambling purposes in saloons and bar- 
rooms and other drinking places in and about the city and county 
of San Francisco, state of California, and that the said coin-con- 
trolled apparatus cannot be used for any other purpose. ïestimony 
was taken by the complainant, who introduced the évidence of two 
witnesses, tending to show that the défendants had infringed. No 
testimony was introduced by the défendants. Solicitor for complain- 
ant asks for a decree in his favor on the ground that the défendants 
hâve presented no évidence nor made any showing which would jus- 
tify the court in refusing the complainant his decree. The défend- 
ants, however, flled a verifled answer, which, in equity, in so far as 
it is responsive to the bill, not only makes the issue, but is testimony 
in favor of the défendants, and can only be overthrown by the testi- 
mony of two witnesses, or the testimony of one witness and circum- 
stances équivalent to another, or at least sufficient to make a prépon- 
dérance of évidence in favor of complainant. Slessinger v. Bucking- 
ham, 8 Sawy. 470, 17 Fed. 454; Vigel v. Hopp, 104 U. S. 441; Fost. 
Fed. Prac. (2d Ed.) p. 173, § 84. The complainant, as stated, did 
introduce the testimony of two witnesses, and défendants, upon cross- 
examination, elicited testimony which tends to show that the inven- 
tion of complainant was not new and useful, and that it was a gam- 
bling device, and could be used for no other purpose. This testi- 
mony was, however, obtained over the objection of the complainant 
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that it was not proper cross-examination, the witnesses not having 
been interrogated on that subject in their direct examination. The 
objection appears to hâve been well taken, and this testimony must, 
therefore, be excluded. The case then stands upon the patent aijd 
the averments of the answer that the only use to which the invention 
has been put or applied is for gambling purposes in saloons, bar- 
rooms, and other drinking places in and about the city and county of 
San Francisco. This avennent is not new matter, but it is responsive 
to the allégations of the bill that "complainant was the true, origi- 
nal, sole, and flrst inventor of a certain new and useful invention, to 
wit, of certain new and useful improvements and combinations of 
mechanism in a coin-controlled apparatus; ♦ ♦ • that the said 
invention has been of great profit, convenience, and beneflt to the 
public." The patent is prima facie évidence of the utility of the in- 
vention it describes, and a mère déniai of utility in the answer to a 
bill for infringement is not sufiicient to overcome such prima facie 
évidence. 3 Eob. Pat. § 1029. But in this case the verified answer 
not only dénies that the invention is new and useful, but allèges a 
spécifie fact, which, if true, disposes of the question of utility. It 
charges directly that the apparatus is used for gambling purposes, 
and that it cannot be used for any other purpose. Clearly, this is an 
allégation which, under the rule, should be treated as testimony in 
favor of the défendants, and, in view of the fact that the complain- 
ant has introdnced no testimony to support the patent, it is, in my 
judgment, sufficient to entitle the défendants to a decree in their fa- 
vor. The same conclusion would probably be reached in Jooking at 
the claims and spécifications of the patent upon the allégations of 
the answer treated as merely raising the issue of utility. In patent 
No. 514,664 the inventor sets forth the object of the machine as fol- 
lows: 

"In my previous macUne and in this ttie main object is to return tlie coin 
deposlted in the machine, or an équivalent thereof, in case a predetermined re- 
suit be not arrived at; otherwlse to retain said coin. Tliis resuit may be of 
any suitable charaeter, as, for example, the telling of a fortune, which may be 
effected by means of a prepared list of statements corresponding to the varions 
positions of the Indleating disli." 

There is certainly no utility apparent in this device. Let a decree 
be entered for the défendants, with costs. 



HEAP v. TREMONT AND SUPFOLK MILLS. 

(Circuit Court of Appeals, First Circuit. August 21, 1S97.)1 

No. 205. 

1. Patents— NovBLTT, Utility, and Invention — Inpeingement— Cloth-Nap- 
piNG Machines. 

The Grosselin patent, No. 377,151, for a cloth-napping macUne of the 
klnd known as "planetary machines," provided with cône pulleys, whereby 
the speed of the napping roUs may be changed through a différent séries 
of known variations, so that the energy with which the napping roUs 
scrateh the cloth may be varied quickly and easily, witliout stopping the ma- 
chine, covers a novel, useful, and patentable Invention, though ail the ele- 

i Eehearing granted October 15, 1897, 

82 F.— 29 
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ments of the combination were old; and the patent is Infringed by a ma- 
cMne whieh differs from It only in tiaving, in place of the cône pulleys, 
puUeys of différent diameters, whicli are removed and replaced to rary 
the speed, as deslred. 75 Fed. 406, reversed. 

2, Same— Construction op Claims. 

While ordinarily a patentée Is entltled to ail the uses and ail the advan- 
tages which hls invention develops. so far as the new application does not 
involve additionaJ invention, yet a function not knovra when the patent is- 
sues, and afterwards developed, cannot ordinarily be used to broaden the 
construction of a clalm. Long v. Manufacturing Oo., 21 0. C. A. 533, 75 
Fed. 835, and Boston & R. Electric St Ry. Co. v. Bemis Car-Box Ce, 
25 O. C. A. 420, 80 Fed. 287, appUed. 

8. Samb — FoREiGN Patents for Same Invention — Récitals. 

It seems that the requirement of a référence in the application to foreigu 
patents for the same invention Is a mère régulation of the patent ofldee, 
vrhleh is so far reasonable that It may bar the issuance of a patent until 
it is compMed with; but It cannot Invalldate a patent once issued, unless the 
récital is erroneous through a willful mlsrepresentation or some fraudulent 
purpose. 

4. Same— Expiration of Patent Pending Appeai— Injonction. 

The patent in suit having expired pending this appeal by reason of the 
expiration of the French patent, No. 141,170, for the same Invention, to 
practically the same parties, no Injunctlon can Issue, and the remedy must 
be conflned to an accounting., 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by Charles Heap against the Tremont and 
SufEolk Mills, for alleged infringement of letters patent No. 377,151, 
issued January 31, 1888, to Henry Mcholas Grosselin, Fils, for a ma- 
chine for napping cloth. The circuit court dismissed the bill (75 Fed. 
406), and the complainant has appealed. 

Edwin H. Brown, for appellant 

William A. Macleod, for appelles. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is a bill in equity, charging infringe- 
ment, which was dismissed by the circuit court. The complainant 
appealed, so that the words "complainant" and "appellant" mean the 
moving party in each court, and the words "défendant" and "respond- 
ent" mean the alleged infringer. The suit relates to claims 1, 2, and 3 
of a patent issued January 31, 1888, to one Grosselin, of Sedan, in 
France, for improvements in machines for napping cloth; and the 
court below held that those claims were so limited by the English 
patent to William Davis, of July 24, 1823, and the German patent to 
Moritz Jahr, of September 1, 1878, as well as by the state of the art 
generally, that the respondent cannot be held to infringe. 

The patent covers a lubricating device, and perhaps some other mat- 
ters, not in issue ; and, so far as this suit is concerned, it shows a cloth- 
napping machine which employs a drum having small rolls mount- 
ed in bearings upon the periphery thereof . The rolls are covered with 
card-clothing, and, as the drum is revolved, they are caused to hâve an 
independent rotation on their own axes. The napping is effected by 
*he contact of the card-clothed surfaces of the rolls. Machines ot the 
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class employing such an arrangement of drum and napping rolls are 
termed "planetary machines," by way of distinguishing them from 
those which employ a large drum liaving thé card-clothing alBxed 
to the surface thereot The machine is provided with cône puUeys, 
whereby the operator may change the speed of the napping relis 
through a deflnite séries of variations, so that the energy with which 
the napping rolls scratch the cloth may be varied quickly and easily, 
and without stopping the machine. Claims 1, 2, and 3 read as follows: 

"(1) In a glg mill, the combinatlon, with a rotary drum conslstlng of heads. 
a shaft, and a séries of card or teaseling roUers joùrnaled upon said heads, 
and provided with pulleys at thelr projectlng ends, of a driving beit appHed 
to each set of said pulleys, and devices, substantially as described, for driving 
said belts with varylng speeds and In différent directions, as described, whereby 
the cards are rotated simultaneously each about Its own axis and about the 
axis of the drum, substantially as described. 

"(2) In a gig mill, the combinatlon, with a drum composed of heads, a shaft, 
and the working card or teaseling rollers, D D, of a shaft, I, cônes, H H', 
belt, X3, pinlon, f, gear, d, pulleys, F F', belts, X X', and pulleys, a a, sub- 
stantially as described. 

"(3) In a glg mill, the combinatlon, with a drum composed of teaseling cards 
or working rollers, D D, heads, and a shaft, of pulleys, a a, at the projectlng 
ends of said rollers, and of greater dlameter than the rollers. a driving belt 
in operative relation to each set of pulleys, and devices, substantially as de- 
scribed, for driving said belts with varylng speeds and In différent directions, 
substantially as described." 

Outline Drawing of the Machine In Issue. 

T, Cloth to be uapped. 

B, Drum. 

D, Napping rollers joumaled in drnm, 
a, Pulleys on napping Rollers. 
X, Movable driver passing around pulleys "a" 

and around a puUey "F." 

C, Driving shaft of machine. 
H, Cône puUey on driving shaft. 
x3, Belt transmitting motion from cône pulley 

"H." 
H', Cône pulley driven by belt "x»" and driving 
pulley "F" and movable driver "x." 




A convenient représentation of the device îs shown In the accom- 
panying drawing. 
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For a proper understanding of some questions to be discussed, claim 
5 must be considered, though not diréctly in issue. It is as follows : 

"(5) In a glg mill, the combination of a rotary drum carrying a séries of In- 
dependently rotating teaseling roUers, wlth a drivlng shaft provided vfith a con- 
vex parabollc step puUey, a drlven shaft provided wlth a concave paraboUc 
step puUey, a belt Connecting the two pulleys, and means, substantlally as de- 
ecribed, for transmitting motion to the teaseling rollers, substantially as and 
for the purpose descrlbed." 

The spécification contains tlie following: 

"The two regulatlng cônes, H H', hâve each a parabollc generatrix, Instead 
of a rectUlnear one, as In ordinary speed cônes. The drivmg cône, H, bas a 
convex parabollc generatrix, as Indlcated by dotted Unes, y y, and tlie cône, 
H', a concave parabollc generatrix, as indlcated by dotted Unes, y' y'. The sum 
of the dlameters of two corresponding steps of the cônes Is thus always the 
same, so that the length of the belt does not change. Thls arrangement of 
parabollc cônes Is very Important, because it allows of varying In a regnlar man- 
ner the degree of energy or efflclency of the maclilne by Increasing or de- 
creasing, always by the same amount, in shiftjng the belt from one set of 
corresponding steps to another. Two cônes with rectlllnear génératrices would 
glve very unequal différences., The variation of speed and force wlth ordinary 
cône i;rulleys is in accordance wlth the law of a geometrical progression, and 
the resuit Is that the difCerence between the fourth and fiftli steps, for cxample, 
Is not the same as between the second and third, while In my parabollc coue 
puUey thje variation of speed and force proceeds la accordance with the law 
of an arithmetical progression." 

This parabolic coue, liowever, is not functional witb référence to 
the claims in issue hère. The device covered by the invention is op- 
erative and usef ul without it, and it is' so far from being an essential 
élément that the device may be claimed and patented with it or v?ith- 
out it, or in each way. That it has been patented in each way follows 
from the fact that the parabolic cône is expressly enumerated as an 
élément in clàim 5. Being thus enumerated, and not enumerated in 
the claims in issue, the ordinary rules of construction require us to 
hold that in this respect the claims in issue are broader than claim 5; 
and we need give this particular no further considération. 

The speciflcation also contains the following statements : 

"This ob.iect Is obtaîned by employing teasels or cards arranged, as hereto- 
fore, spirally upon small rollers having thelr bearings In rotating drum heads, 
so as to revolve wlth sald drum heads about the axis of the latter." 

"The two regulatlng cônes, H H', hâve each a parabo'iic generatrix, instead 
of a rectilinear one, as In ordinary speed cônes." 

Thèse admit that the planetary system is old, and that speed cônes 
are also old. Indeed, the speed cône and its équivalents are so com- 
mon in the mechanic arts, and are of such common knowledge, that 
their application to any new use necessarily raises a doubt whether 
such new use can of itself involve invention, and raises also a pre- 
sumption that any invention resting upon it must be narrow, and one 
of mère détail, as was held by the circuit court in the case at bar. 
The belt, X, which gives motion to the rolls, is also old; but it had 
uever been used in connection with a speed cône, or its équivalent, 
for a napping machine built on the planetary System. 

The German patent to Jahr is claimed to contain a suggestion of a 
combination of ail the essential éléments of the claims in issue, or 
their équivalents. It is toc doubtful in this respect to be accepted, 
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under the rule which requires that such foreign anticipatory matter 
should be full and clear, stated in Seymour v. Osborne, 11 Wall. 516, 
555, and Eames v. Andrews, 122 Ù, S. 40, 66, 7 Sup. Ct. 1073. Speed 
cônes or their équivalents had also long been applied to cylinders 
carrying napping materials, but none of the witnesses who testify to 
this make any claim of their prior use in planetary machines, al- 
though one represents the respondent, and each possessed great ex- 
périence in the art. The Perkins machine for dressing leather and 
the Daniels machine for dressing sewing thread hâve the éléments of 
a planetary system, but neither contains devices for varying the speed 
of the rolls, although, perhaps, such devices could easily hâve been in- 
corporated into them. The earlier patents of Grosselin, or his cor- 
respondents, embracing the device now in issue, or the essential 
parts thereof, cannot be regarded as anticipatory, and will be 
spoken of in another connection. 

It is probably very true that, by selecting from the varions prior ma- 
chines in this particular art, ail the éléments of the device in suit 
could be brought together. But to hold that this fact always defeatss 
novelty vs'ould be to shut out every combination of old éléments from 
the protection of the patent laws. Packard v. Lacing-Stud Co., 16 
0. C. A. 639, 70 Fed. 66, 68; Boston & R. Electric St. Ry. Co. v. Bemis 
Car-Box Co., 25 C. C. A. 420, 80 Fed. 287, 289. While, therefore, 
ail the éléments are old, the novelty of the combination is maintained. 
There can be no question as tb its utility. Although a costly ma- 
chine, the respondent corporation itself is using 41 of them, including 
the alleged infringing machines, as against only 36 of other construc- 
tion. The prior expensive and cumbersome methods are suggested 
and impliedly admitted by Mr. Thomas, the respondent's superin- 
tendent, in connection with the testimony already referred to about 
the expédients for changing the speed of the old-style napping cylin- 
ders. He says : 

"Int. Wlth référence to changing the speed by changing the pnlleys on the 
old napping machines, as you hâve stated, was that an expédient which you had 
to resort to frequently in the Tremont & Sufïolic Mills, with the old machines, 
or not? Ans. Well, not very frequently. Int. Why not? Ans. From the fact 
that, having so large a plant and so large a nnmber of machines, we set apart 
différent sections or différent nnmbers of machines for particular work, and, 
out of the large number of machines which were on the floor or in that depart- 
ment, possibly two-thirds of them were run ail the tlme. If a new kind of 
goods came that needed any change in the speed, a section of machines was 
found that were speeded at about the right speed for that class of work; 
PO that we were not compelled to constantly change the speed of machines, 
nearly as much as we should hâve been had we been limited in the number of 
machines." 

Indeed, it is apparently conceded that, in the matters of economy 
and convenience, complainanfs machine is radically useful. We 
hâve therefore remaining only the questions of patentable invention 
and infringement. In order to approach thèse understandingly, we 
must inquire as to the scope and importance of the change introduced 
by Grosselin into the art of napping cloths. 

The house of lords had this device before them in December, 1895, 
in Marsden v. Moser, 73 Law T. (N. S.) 667, and Moser v. Marsden, 
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13 Rep. Pat. Cas, 24, Lord Chancellor Halsbury and Lords of Appeal 
Watson, Shand, and Davej^ sitting. The English patent was unani- 
mously sustained. The claim made in that patent, and under consid- 
ération in the house of lords, was as follows: 

"Forming ralsing cylinders by arranging a séries of sultably coveied raising 
rollers round a shaft at equal distances from the same, wMch rollers are made 
to receive a variable but known motion, independent of that of the so-formed 
ralsing cylinders themselves, by means of countersbafts or any other suitable 
driving motion." 

Their lordships f ully considered the devices ot Davis, Jahr, and Gros- 
selin's correspondent, Haddan, the last being the same as Grosselin'a 
earlier machine, which devices are so much pressed in this case. The 
lord chancellor, at page 29, merely expressed his concurrence in the 
opinion of Lord Watson. Lord Watson, at page 30, said : 

"The improved combination does not appear to me to differ materially from 
Its predecessors in the construction or gênerai arrangement of any of its parts, 
exeept those which influence the motion of the individual rollers. The motive 
power, derlved from the main shaft which turns the cylinder, is transmitted 
through a countershaft, which Is connected witli the rollers by belting, which 
bears upon their ends, and communicates motion to them. Between the main 
shaft and the countershaft, there is Connecting mechanism, described as 
'wheels, cônes, or speed pulleys,' by means of which the révolutions of the coun- 
tershaft can be easily accelei'ated or retarded, and can be kept steady at a suit- 
able speed. The practical efïect of that device is that, when the apparatus is at 
work, the révolution of the roller is independent of, or, in other words. is 
not regulated by, the speed at which the cylinder is revolvlng, and that such 
Independent motion can be altered and steadily adjusted at any rate of velocity 
which will suit the eharacter of the fabric requiring to be raised, It is shown 
by the proof, and it was conceded in the appellant's argument, that thèse re- 
sults had never been attalned before, and that the apparatus which the re- 
spondent clalms to hâve Invented has consequently been of great commercial 
utility. The Invalldity of the patent was maintained on thèse three grounds: 
(1) That the improvements of the patentée do not constitute the proper sub- 
jeet of a patent; (2) that thèse improvements were anticipated by reason of 
their having been diselosed in earlier patents; and (3) that the claim of the 
patentée is bad, because it embraces matters beyond the seope of his invention, 
as diselosed in the spécification. The flrst and second of thèse objections are, 
ta my opinion, devold of substance. There could hardly be more appropriate 
matter for a patent than the Introduction of mechanism, admittedly novel, 
Into an old combination, with the practical resuit of converting a comparatlvely 
defective apparatus into an efficient and useful machine. Again, the anticipa- 
tion upon which the appellaat chlefly relied consisted In the fact that an earlier 
patentée had expressed the obvlous trulsm that the motion of tbe indiviilual 
rollers in a raising cylinder might be elther accelerated or retarded, but wlûiout 
indicating any method by which that object could be accomplished so as to pro- 
duce a useful resuit." 

Lord Shand said, at pages 31 and 32 : 

"My lords, the plaintiflf, in the spécification relating to his letters patent, 
which were obtained in 1885, has described his Invention as one for 'improve- 
ments in gig mills employed in the flnishing of woven fabrics.' It has been 
clearly proved by the évidence that the plaintiff's improvements on the ma- 
chlnery or apparatus which had been previously in use were substantiel and 
bénéficiai. They effected a complète change in the trade of manufacturing 
the fabric known as 'flannelette,' and that trade, in conséquence of the plain- 
tiff's invention, became a commercial success, which it had not previously been. 
The combination of a cylinder with revolvlng rollers around its shaft, fltted 
with the means of teasing or carding the surface of tlie fabric or material to 
be raised, had been known in the trade for many years. In previous inven. 
tions it had been shown not only that what is called à 'planetary motion' could 
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be given to the rollers, wliiCh was indepencîent (being différent in degree from 
tlie motion of the cyllnder), but tliat by means of this intlependeat motion a 
deflnite resuit eould be produced on tlie surface of tlie fabric to be treated. 
It was further a feature of Haddaii's invention, in 1879, tbat in ttie same ma- 
cliine or apparatus a certain amount of variable motion and action on tiie 
fabric could be obtained by the application of more or less pressure to the 
rollers from the flxed belts whieh formed part of hls apparatus. The action of 
the belts, however, depending on the degree of pressure applied, which was 
net regulated by any mechanical contrivance, was unsatisfaetory and uncer- 
tain, and consequently the rollers did not receiye what Is called in the plaia- 
tiff's spécification a 'variable but known motion.' The plaintiff's invention en- 
tlrely overeame this serions disadvantage. By the combination adopted by hlm, 
a moving belt was used in place of the flxed belts In Haddan's invention, and 
by means of a countershaft drlven from the cyllnder, by belts passing over 
wheels, cônes, or speed pulleys, he secured not only a variable, but a kuown or 
certain, degree of motion, which adrditted of being regulated as desirèd, so as 
to vary the action of the rollers with certainty and précision, and thus to pro- 
duee the efifect desired on the fabric. This, it appears to me, constitutes the 
materiallty and point of the Improvements described in the plaintiff's spécifica- 
tion; and I do not doubt that thèse improvements, arising from a material 
change in the apparatus previously employed, and producing highly bénéficiai 
results, formed good subject-matter for the plaintiff's letters patent." 

Lord Davey said, at page 34 : 

"The second ground of objection seems to me to Ignore and leave out of sight 
the whole point of the invention. The patentée aims at giving a 'variable, but 
known,' motion to the rollers. As I understand the évidence, and the case as 
presented to us by the appellant's counsel, previous inventôrs had suggested 
means of giving a 'known* motion to the rollers, as by a fixed cogged ring; 
whilst others had suggested means of giving a more or less variable motion, 
as by the flxed straps of Haddan, which were capable of being tightened or 
loosened. But the known motion was not variable, and the variable motion was 
not known; i. e. you could not at pleasure run your rollers at any required 
and known r^tio of speed to the speed of the cyllnder. The patentée has suc- 
ceeded In eflfecting his object by imparting motion to the ring or strap on which 
the rollers bear or are made to move, and he tells you that he does this "by 
means of a countershaft' in connection wlth a stepped or cône pulley receiving 
its motion from the main shaft." 

The claims in the patent at issue hère are more in détail than in that 
under considération by the house of lords, but, in view of the state of 
the art, they are, for ail présent purposes, practically the same; and, 
after this forceful and lucid exposition by the house of lords of the im- 
portance and scope of this invention, there would seem to be nothing 
to be urged by the respondent or to be added by us. That what was 
accomplisjied by the inventer marked a long step in advance for manu- 
facturing uses, and that, therefore, if it involved invention, it is en- 
titled to libéral protection when the questions of équivalents and in- 
fringement are involved, seem too plain to need discussion. But, not- 
withstanding the expressions we hâve cited, and the great practical 
advantages derived from the introduction of the patented machine, 
the respondent asserts that it involves nothing but the application of 
well-known devices to uses in ail respects of the same kind as those to 
which they hâve been before applied. It is true, as already stated, 
that nearly ail, if not ail, the éléments of Grosselin's combination, 
were so common in the practical arts that their use anywhere must be 
regarded as analogous to previous uses; and especially is this true of 
the cône pulleys. But this does not wholly settle the matter. It 
raises a presumption, which, however, is not conclusive. 
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The rule, haa, perhaps, been as well stated in C. & A. Potts & Co. v. 
Oreager, 155 U, S. 597, 606, 15 Sup. Ct. 198, as anywhere, as follows: 

"But, where the alleged novclty consists In transferrlng a devlce from one 
branch of Industry to another, the answer dépends upon a variety of considéra- 
tions. In sueh cases we are bound to inqulre into the remoteness of relation- 
ship of the two Industries, what altérations were necessary to adapt the device 
to its new use, and what the value of such adaptation has been to the new in- 
dustry. If the new use be analogous to the former one, the court will nn- 
doubtedly be disposed to construe the patent more strlctly, and to require 
clearer proof of the exercise of the Inventive faculty In adaptlng It to the new 
use, partlcularly if the device be one of minor Importance In its new field of 
usef ulness. On the other hand, If the transf er be to a branch of industry but 
remotely allied to the other, and the effect of such transfer has been to super- 
sede other methods of dolng the same work, the court wUl look with a less 
critical eye upon the means employed In making the transfer." 

Thèse statements of the rule show that it is not rigid, but that it 
merely lays the basis of presumptions which ordinarily are against 
patentability. A striking illustration of one instance where the pre- 
sumptions were overcome is National Cash Register Co. v. Boston 
Cash Indicator & Recorder Co., 156 U. S. 502, 15 Sup. Ct. 434, in 
which the court said, at page 515, 156 U, S., and page 439, 15 Sup. Ot. : 

"Indeed, thls upe of the Connecting mechanlsm can hardly be termed analo- 
gous to such as simllar mechanlsms had been previously used for; but, even 
if it were, the results are so Important, and the ingenuity displayed to brlng 
them about is such, that we are not disposçd to deny the patentées the merit 
of Invention." 

Another striking illustration ia our own décision in Watson v. Ste- 
vens, 2 C. 0. A. 500, 51 Ped. 757. There we said at page 761, 51 Fed., 
and page 504, 2 ce. A.: 

"We conclude, therefore, that In appljrlng to cases of doubt the prlmary raies 
touchlng what constltutes invention, and the secondary rules touchlng what 
is a 'new and useful çesult,' a 'new funetion,' or a 'new sphère of action,' we 
may be Influenced by thé facts'that the Improvement in question, although de- 
sired for years, was not secured untll brought out by the patentée; that the 
product o£ the Improved machine or process went into gênerai use by the 
manufacturers for whom it was Intended, and displaced whoUy or in a very 
large degree pripr products; and that wMle ail prier products had been unsulta- 
ble, either through lack of cheapness or adaptation, the new product answered 
ail reasonable requirements." 

In Osgood Dredge Oo. v. Metropolitan Dredging Co., 21 C. C. A. 491, 
75 Fed. 670, and in Manufacturing Co. v. Holtzer, 15 C. C. A. 63, 67 
Fed. 907, we expressed the caution that Watson v. Stevens reaches a 
very limitedclass of cases; but the device at issue hère has ail the 
surrounding circumstances relied on in Watson v. Stevens, but to a 
more striking and important degree. Indeed, its great usefulness and 
ingenuity are especiallv illustrated by the cumbersome efforts of the 
respondent to accomplish the results of the patented device by its al- 
leged infringing machine. The scope of the invention as stated in 
the patent is limited to combining in one machine a multiplication 
of speeds and énergies. But the machine seems to hâve developed 
spécial functions, not shown to hâve been foreseen by its inventer. 
Among thèse is that referred to by Lord Shand, through which it has 
effected, as he says, and as the record hère shows, a complète change 
in the manufacture of flannelettes. There is much proof in the record 
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pro and con atout thèse spécial functions, the respondent claiming also 
that the work of the patented machine is not suitable lor ail goods, 
nor satisfactory to ail customers. We need not, however, discuss 
this particular topic. While it is clear that a patentée is ordinarily 
entitled to ail the uses and ail the advantages which his invention 
develops so far as the new application does not involve additional 
invention (Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. 
Co., 10 C. G. A. 194, 61 Fed. 958; Wright & Colton Wire Cloth Co. v. 
Clinton Wire Cloth Co., 14 C. C. A. 646, 67 Fed. 790), yet a function 
not known when the patent issues, and afterwards developed, cannot 
ordinarily be used to broaden the construction of a claim (Long v. 
Manufacturing Co., 21 C. 0. A. 533, 75 Fed. 835, 838, 839; Boston & 
E. Electric St. Ry. Co. v. Bemis Car-Box Co., 25 C. C. A. 420, 80 Fed. 
287, 290, already referred to). Therefore, on the question of infringe- 
ment, we must lirait the scope of this patent to what appears on its 
face. 

It is claimed that the patent is limited by the proceedings in the 
patent office, as shown by the file vsrapper. We hâve fully diacussed 
this topic in Reeee Buttonhole Mach. Co. v. Globe Buttonhole Mach. 
Co., ubi supra, and need not go over it again. The position as to 
the patent in suit was peculiar, arising from the fact that the patentée, 
who resided abroad, and was ignorant of our language, was instracting 
his soliciter in the United States with référence to a very complicated 
machine; but, within the rules laid down by us in Reece Buttonhole 
Mach. Co. V. Globe Buttonhole Mach. Co., there is nothing which 
justifies us in holding that the inventer, either by implication of law 
or expressly, abandoned any part of his invention. We hâve therefore 
left only the question of infringement, to be determined in the light of 
the nature of the invention, which, though limited in its scope in a cer- 
tain sensé, yet, on account of its importance, is entitled to libéral pro- 
tection. 

The issue of infringement is well stated by the respondent. It says 
quite correctly : 

"The public is entitled to use movable aetuating belts for the napping roUs 
of a planetary napping machine, provided they do not employ, in connection 
therewith, speed-varying devices siibstantially sucli as are presented in the 
patent in suit for increasing or diminishing the rate Of movement of such belts." 

The aileged infringing machine is in ail respects like the patentee's, 
except only that, in lieu of cône pulleys, the respondent has pulleys 
of différent diameters, which it removes and replaces as it desires to 
vary the speed of the teaseling rolls. This, of course, is more cumber- 
some than the complainant's device, and involves delays which the lat- 
ter does not involve. Thereupon the respondent states its défense on 
this issue as follows: 

"The said devices [meaning the complainant's] are devices which are regu- 
larly embodied and organized into the machine, and whereby at will, by simple 
fldjustment, the speed transmitted to the napping rolls may be varied as de- 
sired. The sald devices cannot mean a mechanism designed to give one speed, 
and one speed only, so that it Is impossible to vary the speed çf the machine 
while in opération, and so that the speed can, in fact, be varied only by remov- 
ing the mechanism, and substituting another of a différent proportion to give a 
différent speed. If taljing off a driving pulley, and makiog the substitution 



458 82 FEDERAL REPORTER. 

tliérefor of ànother driving pulley of a dîffèrënt slze, be a speed-varytog dé- 
viée, It Certalnly Is not a speed-varylng device sucli as Is contemplated even 
remotely by the patentée, for he repeatedly states In his patent that hls de- 
vice permits the speed of rotation of the teasel rollers to be "varied at will,'— 
an expression which clearly means that tHe operator may vary the speed of 
the parts In his machine, whenever he wishes to do so, by some such simple act 
as shlfting the belt from one portion of the cône to another. The speed of 
the respondent'a machine cannot be said to be capable of being varied at will, 
if the only way to accompllsh a change in the speed is to stop the machine, 
take ont one of the parts, supply another of a différent slze, and shorten or 
lengthen the Connecting belt." 

The respondent also says: 

"The respondent's machine must be stopped, and practieally reconstructed 
to a Certain estent, before the speed of the napping rolls can be varied; that is, 
one of thè belt pulleys must be removed, and replaced by another one, of a 
différent diameter, and then the belt must be shortened or lengthened to fit 
the dianged size of pulley. There is never in respondent's machine any meehan- 
ism or any capacity whatever for changing the speed of rotation of the rolls 
wlth relation to that of the drum. It is true that portions of the machine, and 
in this case the major part of it, can be retained, and, by Interchanging other 
parts, the relative movement of the machine so changed can be varied; but 
this is equally trae of almost any machine that was ever buiit. It is certainly 
true of the old Davis patent, where tlie speed of the napping rolls could be 
varied by removlng the pinions therefrom, and the internai gear, and substi- 
tuting other pinions and gear of a différent size. It is true, as well, of the 
machines of the Morgan-Brown and Jahr patents. Nearly ail machines of every 
klnd are so cpnstructed as to enable one or more of the driving or transmittlng 
parts thereof to be replaced by another or others of différent sizes, so as to 
permit of variation In the speed given or translated. If devices for driving 
wlth varylng speeds thus are possessed by machines unlversally, then a réf- 
érence iQ a patent to means for driving wlth varylng speeds must be meaning- 
less as a distlnctive characterization. Tf the removal of one belt pulley and 
the substitution of another is the équivalent of the speed- varylng device of 
the patent, then that device surely is anticipa ted, for it is a matter of common 
knowledge that the speed of driving belts in machines may be varied by chan- 
ging the driving pulley,and substituting therefor one of a différent size, a further 
change being made, if necessary, in the length of the belt to accommodate the 
new pulley. This mode of produclng variation la the speed has been practlced 
In connection wlth napping machines." 

It is not true, however, that any "mode of producing variation in 
the speed" by the use of cône pulleys "has been pra'cticed in connec- 
tion with napping machines" prior to the complainant's device, except 
with the napping cylinders to which we hâve ref erred ; nor is it true 
that either the Davis or the other earlier machines mentioned were 
either used or constructed tû be used with devices for varying the speed, 
though they might hâve been reconstructed to be worked as complain- 
ant's machine is worked. Thèse facts we hâve already sufBciently 
refèrred to on thé question of patentable invention. 

On this issue the complainant says : 

"To say that the machines are différent, because In the machine of the patent 
in suit the idle pulleys are supported upon the shaft, while in respondent's 
machine the idle pulleys are put upon the floor, Is to présent a différence be- 
tween words, not things; for respondent's machine is just as dépendent upon 
its entire set of pulleys for the fulfillment of its function as a variable napper 
for producing différent naps as is the machine of the patent In suit." 

There are two leading observations to be made on this issue : First, 
applying the raies of construction adopted by us in Reece Button- 
hole Mach. Co. v. Globe Buttonhole Mach. Ck)., ubi supra, no verbal 
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criticism of the speciflcation in this case can be availed of to deprive 
complainant of any part of tlie patentee's actual invention; and, sec- 
ond, it is plain that the respondent's machine was built up on the 
complainant's machine, and is the resuit of a studied effort to secure 
its essential advantages. The respondent bas so arranged the varions 
parts which he daims vary from the complainant's éléments that the 
substitution of one size of pulley for another can be made by the re- 
spondent with no disturbance of any other part of the machine. By 
slightly varying the shaft carrying the respondent's pulley, pulleys of 
various dimensions might at once be attached to it, and the complain- 
ant's précise construction vfould be the resuit. We do not think the 
patent can be lawfuUy evaded, as the respondent has attempted it. 
The respondent's set of several pulleys of diflering diameters is only 
complainant's cône pulley divided into sections through its axis; 
and thé fact that the set of several pulleys differs, in that it is more 
cumbersome, and involves delays, is only an ordinary feature of color- 
able infringements, which are characterized by a mère imitative ca- 
pacity, without the spirit of invention. The respondent's machine has 
in it the essence of Grosselin's invention, and we must hold that it in- 
fringes. 

Another point of importance remains to be considered. The pre- 
amble of the complainant's patent contains a récital of several foreign 
patents which were taken out for the same invention. This récital 
is erroneous in several particulars, but the record f ails to show that 
there was any intentional misrepresentation. So far as we can dis- 
cover, the requirement of a référence to foreign patents in the preamble 
of an application is a mère régulation of the patent oiïice, which is so 
far reasonable that it may bar the issue of a patent until it is complied 
with, but which cannot invalidate a patent once issued unless perhaps 
when the récital is erroneous through a willful misrepresentation or 
some fraudaient purpose. Eev. St. §§ 4887-4892. But the French 
patent No. 141,170, issued February 16, 1881, to Grosselin Père et Fils, 
expiring 16 years from its date, is for the same invention as that now 
in issue. Grosselin Père et Fils are, for ail practical purposes, the 
same as the patentée in the case at bar. Therefore the patent in suit 
expired after this appeal was taken, and no injunction can now issue. 
The decree of the circuit court is réversed, with costs, and the case re- 
manded to that court, with directions to enter a decree for an account- 
Ing, but to deny an injunction, on the ground that the patent expired 
after the appeal was taken. 



NEW YORK FILTER MANUF'G CO. v. ELMIRA WATERWORKS CO. et al. 

(Circuit Court, N. D. New ïork. September 20, 1897.) 

Patents— Infkingembnt — Method of Filtration. 

The Hyatt patent, No. 293,740, for an ImproveU method of clarifying 
water by introdueing into It a coagulant siœultaneously with its passage 
through the tilter, thereby avoidlng the use of the settling baslns of the 
prlor art, and maklng the process continuons, held infririged by a process 
In which cisterns or tanks were introduced, through which the water passed 
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with a continuous flow In eddylng currents, and which, therefore, were not 
the settllng baslns of the prlor art. 

This was a suit in equity by the New York Filter Manufacturing 
Company against tlie Elmira Waterworks Company and others for 
alleged infringement of letters patent No. 293,740, issued February 
19, 1884, to Isaiah. S. Hyatt, for an improved method of clarifying 
water. In a suit heretofore brought by the complainant against 
Schwarzwalder and Fink in the circuit court for the Southern district 
of New York, this patent was sustained on final hearing, and a decree 
entered for an injunction and an account (61 Fed. 840), wliich decree 
was afiSrmed by the circuit court of appeals for the Second circuit 
in January, 1895 (13 C. G. A. 380, 66 Fed. 152). Subsequently a suit 
was brought by the complainant against the Niagara Falls Water- 
works Company for infringement of the same patent, which resulted 
in a decree for a preliminary injunction (77 Fed. 900), which decree 
was aflSrmed by the circuit court of appeals (80 Fed. 924). 

John R. Bennett, M. H. Phelps, and F. Q-. Fincke, for complainant. 

Frédéric H. Betts, for défendants. 

COXE, District Judge. I hâve examined with care ail of the testi- 
mony relating to the only question now open — ^the question of in- 
fringement. In view of what has been said heretofore by this court 
and the circuit court of appeals it will serve no useful purpose to 
discuss this question at length. Sufflce it to say that, in my judg- 
ment, the, Elmira plant infringes the Hyatt patent. The défendants 
seem to entertain the opinion that they may use the Hyatt process 
if they use something else in connection with it. I do not think so. 
The real work of purification at Elmira is done by the Hyatt process. 
The cisterns underneath the filters may or may not be an improve- 
ment, but the filters act in precisely the same manner as those which 
hâve already been condemned by the courts. The tanks are larger 
than in 1:he Niagara Case and the sédimentation is greater, but the 
différence is one of degree only. If a tank, through which a contin- 
uous flow of water passes in eddying currents, can become a "settling 
basin" the Niagara tanks are with^n this category as fuUy as those 
at Elmira. Tauks of this type are not the settling basins of the prior 
art to which the appellate court alluded in the closing sentence of ita 
opinion. 

It would hâve been better for the complainant if the court had 
voided the patent in limîne rather than place a construction upon it 
which enables any one to infringe who has wit enough to pass the 
water on its way to the filter throur'i a cistern where some of the 
impurities are caught. Upon the theory of the défendants, water of 
precisely the same degree of purity might be passed to the filter bed 
from two distinct sources; if conducted there direct it would be an 
infringement, but if passed through a tank, where the coarser impuri- 
ties are caught^ it would not be. In each instance the water actually 
filtered contains the same amount of impurities, but in the latter it 
is found more convenient, owing to its greater turbidity, to arrest 
some of the coarser impurities before introducing it to the filter led. 
In both cases tiie Hyatt process is use4. 
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It îs due to the défendants, I think, in order to avoid further mis- 
understanding, to say that, in my opinion, they cannot évade the 
patent upon their présent theory. Even though they should in- 
crease still further the capacity of th.e cisterns through wMch they 
pass the flowing stream It would not avail them. 

The test at Elmira has been severely criticised by the complainant 
as unfair and misleading chiefly because lime was used and aiso an 
unnsually large amount of almn. There certainly is foundation for 
complainant's contention that the plant could not, with good résulta, 
be operated practically as it was experimentally. Assume, how- 
ever, the test to be fair, I am of the opinion that the results ob- 
tained fail to show that the défendants' cisterns are settling basins 
in the sensé so frequently alluded to. The motion is granted. 



THOMSON-HOUSTON ELECTRIC CO. V. HOOSICK RY. CO. 
(Circuit Court of Appeals, Second Circuit. July 21, 1897.) 

1. Appealb in Patent Casbs— Pkbliminakt Injunction— Scope op Review. 

On appeal from an order grantlng a prelimlnary injunction in a patent 
case, where the court below bases its action entirely upon a prier décision 
in another circuit, sustaining tlie patent, tlie circuit court of appeals is not 
itself constrained to adopt the rulings of such other circuit court, but is at 
liberty to re-examine the same, and dispose of the questions of law con- 
formably to its own convictions, giving to the former, adjudication only 
such welght as, in its owu ludgment, the same is entitled to. 

2, Patents— Validity — Prior Patent for Same Invention — Trolley Rail- 

WAYS. 

The Van Depoele patent. No. 495,443, for a "traveling contact for elec- 
trlc rallways," examined, and compared with the prlor patent No. 424,695, 
to the same inventor, and. %eld to be for the same invention covered by 
that pateUt so far as concérns the claims which relate to the combinations 
between the contact device and the suspended eonductor and to the struc- 
tural features of the contact device, and the later patent therefore lield 
Invalid as to claims 6, 7, S, 12, and 16. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Hoosick Railway Company for alleged infringement 
of a patent for traveling contacts for electric railways. The circuit 
court entered an order granting a preliminary injunction, and the 
défendant has appealed. 

Charles E. Mitchell, William C. Witter, and Robert N. Kenyon 
(Henry B. Brownell, of counsel), for appellant. 
Betts, Hyde & Betts, for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal from an order grant- 
ing a preliminary injunction restraining the défendant from making, 
using, or vending the apparatus specifled in claims 6, 7, 8, 12, and 16 
of letters patent No. 495,443, granted April 11, 1893, to the adminis- 
trators of Charles J. Van Depoele, assignors to the complainant, for 
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''traveling contact for electric railways." The application for tlie in- 
junction was resisted upon the ground that tte patent as to thèse 
claims was void, because the inventions covered thereby had been 
previously patented to the same inventer by letters patent No. 424,- 
695, granted April 1, 1890, for "suspended switch and traveling con- 
tact for electric railwavs." The validity of the claims, notwithstand- 
ing a similàr défense, had been adjudicated at final hearing in the case 
of This Oomplaiiiant v. Winchester Àve. Ry. Co., by the circuit court 
for the district of Connecticut (71 Fed. 192). In granting the prés- 
ent injonction, tjxè court below followed that adjudication, without 
attempting aii independent considération of the validity of the dé- 
fense. 

The preliminary question arises whether upon this appeal the court 
should undertake to examine, and in a sensé to review, collaterally 
the décision in the Connecticut cause, or should confine itself to the 
inquiry whether, from the standpoint of the court below, the order 
was properly granted. We had occasion to consider this question 
in American Paper Pail & Box Oo. v. National Folding Box & Paper 
Co., 1 U. S. App. 283, 2 C. C. A. 165, and 51 Fed. 229, and adhère to 
the views which were then expressed. We said: 

"Whlle the circuit court, upon a motion for an Injunction, mlght deem Itsell 
constrained, contrary to its own judgment, to adopt the rulings of another cir- 
cuit court upon questions of law made at final hearing, this court is at liberty 
to re-examine such rulings, dispose of the questions of law conformably to its 
own convictions, and accord to the former adjudication such weight as, In its 
own judgment, It was entitled to upon the motion." 

The former adjudication was entitled to great weight upon the ap- 
plication for the preliminary injunction, and justifled, although it did 
not necessarily control; the décision. If it had been f ounded upon évi- 
dence not before the court upon the application for th.e injunction, 
or not so fully before it, it could not hâve been intelligently considered 
by that court ; ànd there would hâve been no record hère upon which 
it could be re-examined. But the question whether two patents are 
for the same invention is a question which is to be determined by a 
coràparison of the documents themselves. There may be cases in 
which it is necessary to resort to extrinsic évidence to ascertain the 
meaning and the true construction of the documents. The présent 
was not such a case. The patents are unambiguous, and even the file 
wrappers, which are in the record, are of little value as extrinsic évi- 
dence. 

Both patents originated in the application of Van Depoele, filed in 
the patent ofiQce March 12, 1887, and relate to the apparatus of that 
class of electric railways in which a suspended conductor conveys the 
working current; and a contact device carried by the car is employed 
for taking off the current, and mOre particularly to an improved travel- 
ing contact, and an improved arrangement and construction of the 
switches by which the traveling contact is directed to the proper con- 
ductor, and to varions détails of construction and arrangement of 
the traveling contact and switches. The application was divided, and, 
while ohe of the divisional applications was involved in an interfér- 
ence proceeding which delayed the issuance of a patent, the other 
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divisional application culminated in the natent granted April 1, 1891. 
In the .parlier patent, the patentée, after stating that his invention 
"relates to electric railways of the class in which a suspended con- 
ductor is used to convey the working current, a traveling contact car- 
ried by the car for taking oS the current for use in operating the mo- 
tor by which the car is propelled, and the retum circuit completed 
through the rails," states that it consists in certain devices, and their 
relative arrangement, by means of which a contact device carried 
by a rod or pôle extending from the car, and pressed upwardly into 
contact with the conductor, is switched from one Une to another, cor- 
respondingly with the vehicle. He further states that while, to illus- 
trate his invention, he has shown it applied to a contact device which 
forms the subject-matter of an earlier application for a patent (the 
later patent), and while he does not intend to claim generally a con- 
tact device of this construction, he does make claims to certain détails 
thereof, which are of especial value in connection with his improved 
switching devices, but which are not essential features of the contact 
device itself , considered without référence to the switch. In the later 
patent the patentée states that his invention consists more particularly 
in an improved traveling contact, and in improved arrangement and 
construction of the switches by which the said traveling contact is di- 
rected into the proper conductor, but that he does not propose to claim 
the switching devices, although the description and illustration of 
them are retained because thèse devices hâve been already claimed in 
his patent No. 424,695 (the earlier patent). The later patent also states 
that, in a still earlier application for a patent, the patentée had shown 
and described a contact device, consisting of a grooved roller, mounted 
upon a spring, and sustained thereby a short distance above the roof 
of the car, but this was in practice found déficient in capacity to 
follow the sinuosities and défections of the overhead conductor as or- 
dinarily put up ; and he then proceeds to point out the advantages of 
the use of such a device as is particularly described in the later patent; 
and he further states that many modifications and minor changes in 
the invention described will readily suggest themselves to persons 
skilled in the art, and he does not propose to limit himself to the pré- 
cise détails of construction op arrangement shown. 

The claims of the earlier patent are 35 in number, and are addressed 
more particularly to combinations between the conductor switches and 
the traveling contact; while the claims of the later patent, which are 
16 in number, are addressed more particularly to combinations be- 
tween the travelin-" contact and the suspended conductor. 

The earlier patent containa a number of claims in which the switch- 
ing devices are not an élément, and the later a number in which they 
are an élément. As thèse devices are not an élément of the combina- 
tion in either of the flve claims of the patent in suit which hâve been 
adjudicated, any extended considération of them will be unnecessary, 
and the comparison between the two patents will be mainly conflned 
to the descriptive parts and claims of each which relate to the com- 
binations between the contact device and the suspended conductor, 
and to the structural features of the contact device. Thèse parts are 
illustrated in each patent by the same drawing (Fig. 1). 
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The spécification of each patent describes a car and a suspended con- 
ductor which are identical. Each describes a contact device, or trol- 
iey, belonging to the order of "under-running" contacts, and whicb 
consista of a swinging arm carrying a grooved wheel at one extremity, 
and a tension device for regulating its movements. The arm is mount- 
^d upon s post on top of tibie car, and is pivoted and swiveled so as to 
be capable of swinging both vertically and horizontally through con- 
sidérable arcs. The tension device is attached to the short end of the 
arm, and régulâtes the movements of the arm by pulling the short end 
down, and holding.it in its nonnal position, while the grooved wheel 
at the long end is pressed upward into engagement with the under- 
side of the suspended conductor. Thèse parts, as described in both 
spécifications, with the exception of the tension device, are identical 
in ail their essential features. The description of the tension device 
is the same in each patent except that the words in italics appear in 
the spécification of the earlier patent, and are omitted in the speciflca 
tion of the later patent. It is as follows: 

"To the lower end of the arm, F, Is attached a sprlng, G, to the lower ex- 
tremity of which is secured a cord which passes downward through sultable 
grooves or sultable roUers, and is provided with a welght, H, which serves to 
hold the sprlng down, and keep the contact wheel, B, always pressed up against 
the underside of the conductor, D. At the same tlme, the spring wlU Instantly 
yield to allow the wheel to pass under the switch or any obstruction; and while 
the arm, F, is movable laterally with respect to the vehicle, the spring and 
weight will constantly tend to restore the arm to its normal central condition, 
and assist in carrying the contact arm to partake in the latéral movement of the 
vehicle. Being held in position by the weight, the wheel has a much greater 
range of action, and, moreover, the motorman can at any time lower the con- 
tact wheel by ralsing the same, rendering the arrangement very convenient for 
many purposes. * * » The arm, F, is of a length that will place the contact 
wheel, B, about over the rear pair of wheels of the car; and the position of the 
post, f, and the length of the arm, F, Itself; will therefore vary with the length 
of the body of the car, the particnlar proportions shown being only by way of 
Illustration. The arm, F, is hlnged, and shouJd in most instances be also pivoted 
to the top of its post, f, although a reasonable amoxmt of looseness In the hinged 
joint will answer the purpose of the pivot, and prevent binding or straining at 
that point, due to the swaying of the vehicle or deflection of the conductor. 
* * * The contact-carryiifg arm described in the présent application possesso-; 
«ubstantial practical advantâges over any other means yet proposed for eslab- 
lishing movlng contact between a vehicle and* a statlonary supply conductor, 
In that, by the use of a hlnged flexîbly mounted arm, much greater f reedom of 
movement is compatible with the maintenance of a positive mechanical connec- 
tion and electrical contact between the vehicle and supply conductors." 

Among the claims of the earlier patent are thèse: 

"(15) In an electric railway, the combination of a car, a conductor suspended 
above the Une of travel of the car, a contact-carrying arm pivotally supported 
on top of the car, and provided at its outer end with a contact roller engaging 
the underside of the suspendeid conductor, and a weighted spring at or near the 
inner end of the arm, for maintaining said upward contact, substantially as de- 
scribed." 

"(31) In an electric railway, the combination, with an overhead conductor and 
a vehicle, of an Intermediate contact device, Consisting of a trailing arm having 
a grooved contact wheel at Its outer end, and ïnoving laterally relatively to the 
vehicle, but provided with a spring tendlng to retain it in Its normal central 
position. 

"(32) In an electric railway, the combination, with an overhead conductor 
and a vehicle, of a trailing contact arm guided at its outer end by the overhead 
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conductor, and movable laterally relatlvely to the vehlcle, but having a normal 
centrallzing tendency by means oï a spring or welght. 

"(33) In an electric railway, the combination, -wlth an overhead conductor 
and a vehlcle, of an intermedlate contact device, conslstlng of an upwardly 
pressed trailing arm, havlng a grooved contact wheel at Its outer end, by 
which It Is gulded by the conductor, the said arm belng free to swing laterally 
relatlvely to the rehicle, but tending to remain In Its normal central position 
by means of a spring or weight. 

"(34) The combination, wlth a vehlde aad an overhead conductor, of a trail- 
ing contact arm gulded normally by the conductor, but havlng a spring con- 
nection wlth the vehlcle tending eonstantly to malntaln it in a deflnlte position. 
while at the same tlme it is free to swing laterally wlth respect to the vehicIe 
agalnst the pressure of the sald spring. 

"(35) In an electric railway, the combination, wlth an overhead conductor 
and a vehlcle, of an intermedlate 'ontact device, consisting of a rearwardly ex- 
tending arm gulded at Its outer extremlty by engagement wlth the conductor, 
and movable laterally relatlvely to the vehlcle, but havlng a spring or welght 
tending to restore It to its normal central position." 

The five claims in controversy of the patent in suit are as foUows: 

"(6) In an electric railway, the combination wlth a sultable track and a sup- 
ply conductor suspended above the track of a car provided with a swlnglag 
arm carrying a contact device in its outer extremity and means for imparting 
upward pressure to the outer portion of the arm and contact, to hold the latter 
in continuons worklng relation wlth the imderslde of the supply conductor, 
substantlally as described, 

"(7) In an electric railway, the combination of a car, a conductor suspended 
above the line of travel of the car, a swlnging arm supported on top of the 
car, a contact device carrled by one extremlty of the arm, and held thereby In 
contact wlth the underside of the electric conductor, and a tension device at 
or near the other end of the swlnging arm for maintaining said upward con- 
tact, substantlally as described. 

"(8) In an electric railway, the combination of a car, a conductor suspended 
above the Une of travel of the car, an arm plvotally supported on top of the 
car, and provided at Its outer end with a contact engaglng the underside of the 
suspended Conductor, and a tension spring at or near the inner end of the arm 
for maintaining sald upward pressure contact, substantlally as described." 

"(12) In an. electric railway, the combination wlth a car of a post extendlng 
upward therefrom, and carrying a suitable bearing, an arm or lever carrying 
at Its outer end à sultable contact roUer, and plvotally supported in sald bear- 
ing, and provided at its Inner end with a tension spring for pressing the outer 
end of the lever carrying the contact wheel upward agalnst a sultable sus- 
pended conductor, substantlally as described." 

"(16) In an elgctrlc railway, the combination of a car, a conductor suspended 
above the Une of travel of the car, an arm plvotally supported on top of the 
car, and provided at its outer end with a grooved contact wheel engaglng the 
undersideiiof the suspended conductor, and a tension spring for maintaining 
an upward pressure contact wlth the conductor, substantlally as described." 

In considering the question whether both patents covered the same 
invention, Judge Townsend, in the Connecticut causç, speaking of the 
earlier patent, said: 

"The original application, flled March 12, 1887, claimed a spring and tension 
device 80 arranged as to impart upward pressure. The Improved device 
showed a spring and welght so arranged as to permit latéral motion by the arm, 
and to 'eonstantly tend to restore the arm to It^ normal central position, and 
assist it to partake of the latéral movement of the car,' to give it a greater 
range of action, and make It more convenient In opération. Thls patent for 
this spécifie combination, adapted and claimed only for this spécifie purpose, 
applled for>October 22, 1888, after the original application had been allowed, 
but before the patent thereon had been granted, was earlier in the date ' of 
Issue. The original application was delayed by interférence proceedings In thp 
82 F.— 30 
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patent office. Whatever may be ihe rule as to cases where the application for 
the gênerai patent was filed subséquent to tbe appUçatloii for the spécifie pat- 
ent, I do not thlnk the patentée should be deprived of hls broad patent wnere 
the application for such patent was made first, and was delayed in the patent 
office through no fault of the inventer." 

With thèse conclusions we are unable to agrée. We should concur 
if we could regard the later patent as the generic one, and the earlier, 
so far as it relates to the contact device, as limited to the structural 
improvements upon that device. But we are of the opinion that, al- 
though the earlier patent contains matter of disclaimer inserted for 
the purpose of making the later patent ostensibly the generic one so 
far as it relates to the contact device, such matter is antagonized by, 
and is wholly inconsistent with, some of the claims. Those claims in 
which the switching devices are not an élément hâve no place in the 
patent, and would be in éffect obliterated, unless they cover combina- 
tions between the suspended conductor and such a contact device as 
is described in the spécification. In case of conflict, the claims, which 
are the flnal and definite expression of the patentee's intention, must 
control. 

The operative parts of the contact device are described in identical 
language in each patent, and the language of the claims aptly de- 
scribes thèse parts. While the function of the tension device is stated 
with more particularity in the earlier patent, the description does not 
contain a word or hint by which its characteristics can be diiïer- 
entiated from those of the tension device of the later patent. The ad- 
ditional matter is, in effect, a fuller stateinent of the advantages of 
the device. In the later patent, as well as in the earlier, the tension 
device is a spring and weight so arranged as to "permit latéral motion 
by the arm," latéral motion being afforded because, as the spécification 
of each patent States, "the arm is hinged, and should in most instances' 
be pivoted to the top of the post, f, although a reasonable amount of 
looseness in the hinged joint will answer the purpose of the pivot." 
In the earlier as well as in the later patent the spring and weight "are 
so arranged as to constantly tend to restore the arm to its normal 
central nosition," and thus "assist it to partake of the latéral move- 
ment of the car," because this is the necessary action of the spring and 
weight at the short end of the arm. As described in each spécification, 
the tension device is a spring which is held in its proper place by the 
weight. The spring alone, if fastçned to the top of the car, would 
perform the function of restoring the arm to its normal central po- 
sition. So would the weight "securéd by a cord which passes down- 
ward through suitable grooves," or through the roof of the car as 
shown in the drawings. The weight and spring together re-enforce 
one another, and allow greater freedom of movement to the arm when 
arranged as described and shown in both patents. The device, of ne- 
cessity, exerts a centralizihg tendency upon the arm, and serves to 
maintain upward contact between the grooved wheel and the sus- 
pended conductor. Of course,, if the claims of the earlier patent do 
not specify such a tension device as is described and claimed in the 
later, but specify one which embodies only a subordinate improvement 
upon it, the patents are not for the same invention. 
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As was said by this court in Thomson-Houston Electric Co. t. E1- 
mira & H. Ky. Co., 18 0. C. A. 154, 71 Pëd, 404 : 

"An Inventer, by descrlblng an invention Ih a patent granted to hlm, does 
not necessarily preclude himself from patentlng it subsequently. His omission 
to claim what he describes may operate as a disclaimer or an abandonmeat 
of the matter not clatmed; but it bas no such effect vrtien it appears that the 
matter thus described, but not claimed, was the subject o£ a pendlng applica- 
tion in ttie patent office by hlm for another patent. * » • The invention se- 
cured by a patent Is that whlch is seeured to the patentée by tije claim. 
* * * The claim, however, Is to be read in the light of the description con- 
talned In the spécification, and Its literal terms may be enlarged or narrowed 
accordingly, but not to an extent Inconsistent with their meaning. Identity 
of language in the claims of two patents does not necessarily Import that the 
invention patented by each is Identical, nor does a dlfCerence in phraseology 
necessarily import that they are for différent Inventions. The test of Identity 
is whether both, when properly construed In the llght of the description, deflne 
essentiaUy the same thing. Wlien the claims of both cover and control essen- 
tlally the same subject-matter, both are for the same Invention, and the la ter 
patent is vold." 

In determining wbat kind of a tension device is specifled in the 
claims of the earlier. patent, it will be observed that in claim 31 it 
is deflned as a "spring tending to retain" the trolley arm in its normal 
central position; in claim 82 it is deflned as a "spring or weight" ex- 
erting a normal centralizing tendency upon the arm; in claim 33 it 
is deflned similarly as in 82 ; and in claim 34 it is deflned as a "spring 
connection" tending constantly to maintain the arm in a deflnite po- 
sition. 

The tension device specifled in the claims of the later patent is de- 
flned in daim 6 as "means for imparting upward pressure to the outer 
portion of the arm" ; in claim 7 as "a tension device for maintaining 
said upward contact" ; in claim 8 as a "tension spring for maintaining 
upward pressure contact" ; in claim 12 as a "tension spring for press- 
ing » ♦ ♦ upward"; and in claim 16 as a "tension spring for 
maintaining an upward pressure." Inasmuch as the only tension de- 
vice or means for imparting upward pressure to a trolley arm de- 
scribed in the spécification of the later patent is that which consists of 
the weight and spring as it is described in the earlier patent, the 
verbal différences in deflning its functions in the several claims are of 
no signiflcance. The thing itself is the same in the claims of both 
patents. The spring which tends to retain the arm in its normal po- 
sition is exactly the same spring, and no other, than that which main- 
tains upward contact or pressure between the contact device and the 
suspended conductor. If any importance is to be attached to thèse 
verbal différences, the earlier patent claims a tension device the chief 
fonction of which is to exert a normal centralizing tendency upon the 
arm, but which, of necessity, must maintain the upward pressure; 
while the later patent claims one the chief function of which is to main- 
tain upward pressure, but must, of necessity, also exert the normal 
centralizing tendency. If there had been in the description anything 
by which it could be ascertained which of the structural features ex- 
ercises one function, and which the other, a différent case would be 
presented. "The matter sought to be covered by the second patent 
is inseparably involved in the matter embraced in the former patent. 
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and thiSj under the authorities, rendera the second patent Toid" 
Miller v. Manufacturing Co., 151 TJ. S. 198, 14 Sup. Ct. 310. 

It is manifest that both patents are intended to, and do, secure to 
the patentée the same gênerai inventions as are comprised in the com- 
bination of suspended conductor and contact déviées, and the com- 
bination of siispended conductor, contact device, and switching de- 
vices, although the earlier patent also covers improvements in the 
switchçs and subordinate ciombinations between thèse devices and the 
éléments of the principal combination. 

Glaim 13 of the patent in suit, for the combination between the 
suspended conductor, the contact device, and the switching devices, 
is identical in its phraseology wîtii claim é of the earlier patent. That 
claim reads as follows: 

"(13) In an eléctric rallway, the coinblnatlon of an electrically propelled car, 
a supply conductor suspended over the' liue of travel of the car, a swing- 
ing arm mounted ûpon the car, aiid carrying a contact device at its free 
end, sald contact arranged to bear against said conductor, suitable switclilnï 
devices upon the traçls traversed by the wheels of the car, and corresponding 
switches on the suspended conductor located above those on the traek, and 
arranged to engage the contact de^^lces, subètantlally as described." 

The later patent describes the switching devices of the earlier patent 
in ail their.essential features, except as to the subordinate improve- 
ments thereon; and claim 13 mùst be construed as specifying the iden- 
tical invention specifled in claim 6 of the earlier patent. On the other 
hand, claim 15 of the earlier patent, for the combination between tht? 
suspended conduictor and the contact device, is identical in phrase- 
ology with claim 9 of the patent in suit. The switching devices hav- 
ing been fully described, the matter of disclaimer inserted in the later 
patent is of no more value in determining its scope and interprétation 
as to the daims in whieh the switches are an élément than is the matter 
of disclaimer inserted |n the earlier patent as to the claims in which 
the contact device is an élément, 

. We are of the opinion that claim 15 of the earlier patent describes 
and embraces everything of substance which is covered by claim 7 of 
the patent in sujti Claim 15 spécifies a combination the éléments of 
which are the car (implied necessarily, and needlessly mentioned), 
the suspended conductor, and the contact device. The élément termed 
"a contact-carrying arm pivotally supported on the top of the car, and 
provided at its outer end with a contact relier engaging tlie underside 
of the suspended conductori," exactly deânes ail the essential features 
of the contact device described in each spécification, except the tension 
device. It must be hinged as well as pivoted; otherwise, the tension 
device will be inoperative to maintain upward pressure. The élément 
termed "a weighted spring" is the complète tension device described 
in both spécifications, and which, as described, necessarily exercises 
the twofold function of maintaining upward contact between the 
contact device and the suspended conductor, and of maintaining the 
pivoted arm,. in its central or normal position. The "tension device'' 
of claim 7 is the whole device described in that patent, as the "weight- 
ed spring" of claim 15 is the whole device described in the earlier pat- 
ent. 
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Claim 15, however. does not specify the combinations of daims 8, 
12, and 16 of th.e patent in suit. Tlie "tension spring" of tliose claims 
is not necessarily the "weighted spring" of claim 15. 

We are also of opinion tliat claim 33 of the earlier patent spécifies 
essentially the same combinations embraced in claims 8, 12, and 16 
of the patent in suit, and that the "spring or weight" of claim 33 is 
the same thing as the "tension spring" of claims 8, 12, and 16, the 
"weight" being only an alternative élément. It would be a waste of 
time to dwell upon the verbal différences in thèse claims. The 
changes in phraseology import nothing of substance into their re- 
spective combinations. They describe the same things in différent 
language, and the draftsman seems to hâve expended great ingenuity 
in cataloguing a group of synonyms. 

The order granting the preliminary injunction is reversed, with 
costs. 



MORGAN ENVELOPE 00. T. WALTON et al. 

(Circuit Court, D. New Jersey. August 26, 1897.) 

Tkade-Marks— Unfaib Compétition. 

Complainant alleged tliat, by tlie use of an allegorlcal figure of Columbia, 
its tissue paper had become known to tlie trade as "Columbia paper," and 
sought to enjoln défendants. Défendants, by a cross bill, alleged, and the 
évidence showed, that, prior to complainant's use of the symbol, défendants 
had used the word "Columbia," without the symbol, and by reason thereof 
their paper had become known, and was asked for, as "Columbia paper," 
and that subsequently complainant began the use of the word and symbol. 
Held that, irrespective of the question of a technical trade-mark, complain- 
ant should be enjoiried. 

This was a suit by the Morgan Envelope Company against D. S. 
Walton and others, constituting the firm of D. S. Walton & Oo., to en- 
join alleged unfair compétition in business. 

Melville Church, for plaintiff. 

Walter D. Edmonds, for défendants. 

KIEKPATRICK, District Judge. The complainants, the Morgan 
Envelope Company, âled their bill in this court setting out that for 
more than 10 years last past, continuously, they had manufactured 
a superior quality of tissue paper, which bas been known, identifled, 
and called for as "Columbia," and which is known and referred to by 
such désignation, "Columbia," in connection with a symbolic or al- 
legorlcal représentation of Columbia, and charging the défendants, 
D. S. Walton & Co., with the use of a similar design upon their wrap- 
per of tissue paper, in contravention of complainants' rights, and in 
such manner as to constitute an unfair and fraudulent compétition 
in business, and asking for an injunction to restrain the défendants 
from making use of said wrapper or label, or any colorable imitation, 
in connection with tissue rinner not made by complainants. To this 
bill the défendants filed their answer, together with aflQdavits deny- 
ing ail the material allégations in the complainants' bill, and in order 
to obtain full relief touching the matters of the original bill (Morgan's 
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L. & T. E. & S. S. Co. V. Texas Cent. Ey. Go., 137 U. S. 171, 11 Sup. Ct. 
Gl); by léave of the court, ûled their cross bill, in which. they claimed 
ioi' themselves the exclusive use of the label charged by the complain- 
ants to be a fraudulent imitation, and founded their rigbt upon the 
appropriation and use of the word "Columbia" as applied to tissue 
paper, and the continuons use of the same for a period of 17 years 
prior to the flling of their bill. The défendants, in their cross bilI, 
ask for the same relief against the complainants which had been 
asked against themselves in the original bill. 

Frôm the afiBdavits flled, thèse facts were disclosed: In 1883 D. S. 
Walton & Co., the défendants, were manufacturera of tissue paper, 
which, without other distinguishing mark, they placed upon the 
market labeled "Columbia," and that since that time they hâve con- 
tihued to so label and sell it; that it has been known to the trade, and 
bas been called for, as "Columbia paper"; that in 1885 or 1886 the 
complainants, being like manufacturera of tissue paper, adopted and 
placed upon their produce, without other distinguishing mark, a figure 
of the Goddess Columbia, with the name "Columbia" upon the shield, 
and the letters, "Columbia" upon the sides of the package, which 
paper has aiso been known to the trade and called for by the name 
"Columbia"; that in, 1893 the défendants were induced to place upon 
their packages a figure of Columbia which is in ail respects similar 
to that used by the complainants. There cannot be any question 
that under thèse circumstances there is grave danger that the goods 
may be ûiistaken the one for the other. If the question presented 
were the only one raised by the complainants' bill, I should not hesi- 
tate to grant them the relief asked for ; but the prior application by the 
défendants of the word "Columbia" to the samfe product changes the 
situation of the parties. It cannot be said that Walton & Co. ac- 
quired a technical trade-mark in the word "Columbia," in view of the 
décision of Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151; but that 
they were the flrst persons, so far as the record shows, to apply the 
word to this article of production, cannot be disputed. By such ap- 
plication and continued use their paper became known to the trade 
and the public generally. It acquired a réputation for quality, and 
the name was a distinctive mark of excellence. The figure of "Co- 
lumbia" aftérwards added by the défendants cannot be regarded as 
more than a mère amplification of the word "Columbia" previously 
appropriated. It conveys no further or other idea than the word, 
and can be regarded only as a différent way of expressing it. It is 
apparent that, inasmuch as none of the wrappers in controversy bear 
the names of the makers, the packages must be known and designated 
and called for by the users as "Columbia paper," whether the word 
"Columbia" be expressed in letters alone, or in a figure typifying 
"Columbia." So it would happen that, whether a purchaser wanted 
the package of the complainants or the défendants, he must ask for 
Columbia paper. It would be impossible for the seller to know 
which of the manufactured articles was desired, and the public would 
be rendered liable to hâve imposed upon it goods which they did not 
want. Such a condition must inevitably lead to confusion in the 
trade, disappointment to the gênerai public, déception of ultimate 
purchasers, and be productive of unfair compétition in trade. Orr 
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V, Johnston, 13 Ch. Div. 434; Sawyer v. Hom, i Hughes, 239, 1 Fed. 
24. One cannot be permitted to practice déception in tlie sale of his 
goods as those of another, "nor to use the means which contribute to 
that end." Perry v. Truefitt, 6 Beav. 66. Irrespective of the question 
of trade-mark, inasmuch as Walton & Co. appear to hâve been the flrst 
to put up their paper with the distinguishing mark "Columbia," and 
as their goods were the first to become known to purchasers as "Co- 
lumbia paper," no other person should be permitted to use that name 
as the sole distinguishing mark of a like article, -whether expressed in 
letters or by figure, and in that manner mislead the gênerai public 
into buying his goods as those of his competitor. If the word could 
not be used as a trade-mark, it is to be treated as a descriptive term, 
to the beneflt of which they are entitled. Wilson v. T. H. Qarrett & 
Co., 47 U. S. App. 250, 24 C. C. A. 1T3, and 78 Fed. 472. 

The complainants charge in their bill that by reason of their symbol 
of Columbia their article has become known and asked for as "Co- 
lumbia paper." The évidence discloses the fact that by that name 
alone the défendants' paper has previously been known and called for. 
The confusion which their bill was flled to abate was of complainants' 
own création, and they were themselves the cause of the unfair com- 
pétition in trade against which they ask relief. The prayer of the 
complainants' bill will be denied, and an injunction granted to the de- 
fendants on their cross bill, as prayed for. 
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WINTER et al. v. SAMB. 

(Circuit Court of Appeals, Second Circuit. July 21, 1997.) 

1. Shippikg— Damage to Cakgo. 

Négligence in loading and stowlng at a port of caU, whereby the Bhlp 
gets down by the head, se that sugar stovved next to wool, with a tem- 
porary bulkhead between, drains forward, and damages the wool, Is not 
négligence "in the management of the vessel," wlthin the meaning of the 
Harter act, so as to relleve the owners from Uablllty. 76 Fed. 582, a£- 
firmed. 

2. Bamb— BiLLS OF Lading— Exceptions— Law ot the Plag. 

A provision In a bill of lading, containing an exception of damage from 
négligent stowage, that the contraet should be governed by the law of the 
flag (Bnglish), is not enforceable in our courts, being against the public 
policy of this country. 76 Fed. 582, afflrmed. 

Appeal from the District Court of the United States for the South- 
ern District of Xew York. 

Thèse were libels filed respectively by the Botany Worsted Mills 
and by Henry P. Winter and others against James Knott, owner of 
the Portuguese Prince, to recover for damage to a cargo of wool 
shipped from Pernambuco to New York, such damage having occurred 
by the drainage forward of wet sugar stowed next aft of the wool, and 
separated therefrom by a tempopary bulkhead. The district court en- 
tered a decree for the libelants (76 Fed. 582), and the respondent haa 
appealed. 

J. Parker Kir lin, for appeliant. 

Lawrence Kneeland, for Botany Worsted Milla. 

Wilhelmus Mynderse, for Winter et al, ^ 
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' Befôré WAMiAdE, LAOOMBE, and SHIPIIAÎT, Circuit Judges. 

PER OUEIAM. We agrée in this case with the court below that 
the damage to tiie wool of the libelant was due, not to "fault or error 
in the management or navigation of the vessel," but to négligence in 
the loading or tftowage of the cargo ; and deem it unnecessary to add 
anything to the observations of Judge Broven upon the point. A 
majority of the court also concur in the conclusions of the court be- 
low that thé exception in the bill of lading for liability for "damage 
by stowage, * * * though caused by the négligence of the mas- 
ter," notvrithstanding the provision that the contract should be gov- 
emed by the law of the flag (English), did not relieve the owner of 
the steamship, such a stipulation being against the public policy of 
this country, and therefore not enforceable by its courts; aud ap- 
prove the décisions in The Trinacria, 42 Fed. 863; The Grleniuavis, 
69 Fed. 472; The lowa, 50 Fed. 561. In this view of the case it i» 
unnecessary to décide whether the prohibitions of the Harter act 
apply to a bill of lading issued at a foreign port. The decree is af- 
firmed, with interest and costs. 

LACOMBE, Circuit Judge, concurs in resuit. 



CHRÏSTAL et al. v. FLINT et àL 
(District Court, S. D. New îork. September 9, 1897.) 

1. GENERAL AVBBAGB— NbQMGENT StRANDING — HaBTEE. ACT. 

Under section 3 of the Harter act of Februaty 13, 1S93, providing that If 
the sMp owner shall exercise due diligence to malie the vessel seawortliy, 
nelther the vessel nor her owner shall be responsible for faults or errors 
In her navigation or management, the ship owner has a right to contribu- 
tion In gênerai average for sacrifices made to save vessel and cargo strand- 
ed, although the stranding occurred through the négligence of the officers 
of the vessel. 
a, jBame-— Allowancb of Gboss Fbkight oït Jettiboned Goods. 

In a gênerai average adjustment to be stated "aecording to the establlshed 

usages and laws" of the port of New Yorl£, the allowance of freight upon 

M Jettisoned goods Is the fuU freight as per MU of lading. The récent praetice 

, of the English adjustera to allow only net freight in sucai cases has not been 

adopted in New Yorlj. 

This was a libel by George Chrystal and others against Flint, Eddy 
& Co., to recover upon a gênerai average bond. 

, Cowen, Wing, Putnam & Burlingham, for libelants. 
Butler, Notman, Joline & Mynderse, for respondents. 

BEOWN, District Judge, In November, 1895, the Brîtish steam- 
ship Irrawaddy, upon a voyage from Trinidad to New York, stranded 
on the çoast of New Jersey, through négligence in navigation. Up 
to the time of stranding it is admitted that she was properly manned 
and equipped, and seaworthy. In endeavoring to get her off the 
beach by working her propeller with reversed engines, her machinery 
was damaged by sanding and by water from leaks, which was allowed 
to flow into the engirie room in ordér that it might be pumped out; 
and, on the sluices becoming choked, holes were bored in the bulk- 
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head to permit the water to pass to the pumps. With the aid of 
salvors, the vessel was flnally floated on November 20th, after a jetti- 
son of a considérable quantity of cargo. She tlien completed her 
voyage and made delivery of the rest of the cargo to the consignées in 
New York, on their executing an average bond for the payment of ail 
losses and expenses which should appear to be due from them, provid- 
ed they were stated and apportioned by the adjusters "in accordance 
with the established usages and laws in similar cases." 

An adjustment was afterwards made in New York which allowed in 
the gênerai average account, (1) the salvor's compensation, (2) the 
value of the jettisoned cargo, and (3) to the ship owner, the gross 
freight on the cargo jettisoned, and (4) the damages to the ship by 
sanding and by the flow of water into the engine room. The respond- 
ents thereupon paid |4,483.64, their full assessment, except the sum 
of $508.29, charged against them for the last two items above named, 
which they refused to pay, on the ground that as the stranding was 
caused by négligence in navigation, the ship ownerS were debarred 
from any recovery of gênerai average from the cargo; they also claim 
that if any freight is recoverable for the goods jettisoned, it is only 
the net freight, i. e., the gross freight less the stevedore's and other 
charges which would hâve been incurred by the ship owners on the 
actual delivery of the goods had they not been jettisoned. The dif- 
férence, it is agreed, would in this case be |13.65; 

The above libel was filed upon the gênerai average bond, for the re- 
covery of the last two items in the gênerai average adjustment above 
named, on the ground that as the ship owners are not responsible to 
the cargo owners for the négligent navigation of the ship xinder the 
provisions of the Harter act of 1893 (2 Supp. Rev. St. p. 81), such négli- 
gence does not now debar them from gênerai average claims; and 
that gross freight is recoverable, because such is the established law 
and usage of this country and of this port. Ail the fadts are admit- 
ted, except as to the custom in regard to charging gross freight, upon 
which point witnesses hâve been examined upon bothsides. , 

The questions presented are important, because they enter largely 
into every case of a gênerai average adjustment growing ont of faults 
or errors of navigation; and it is essential that the rule which is to 
be followed in average adjustments in cases falling within the Harter 
act, should be flnally determined. 

There is no doubt of the ordinaiT rule, in the absence of statute or 
contract to modify it, that where the péril has been brought about by 
the fault of the ship owner or his servants in the navigation of the 
ship, the ship owner cannot recover from the cargo reimbursement 
by means of a gênerai average for his expenses in rescuing the ship or 
cargo. The codes of the principal maritime countries so provide in 
express terms; and our law is the same. Gourl. Gen. Av. 15; Lown. 
Gen. Av. (4th Ed.) 34; The Ontario, 37 Fed. 222; Ealli v. Troop, Id. 
888, 890; Van den Toorn v. Leeming, 70 Fed. 251. This rule is not 
enforced against the ship owner alone; it applies equally to the cargo 
owner, and to any other claimant of contribution by whose fault the 
necessity for the sacrifice or expense was caused. Several of the 
maritime codes expressly so state. Germany, § 704; Sweden, § 191; 
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Denimark, § 192; Spain, § 810. Lowndes summarizes the principle 
atid the gênerai rule as follows: 

"Thè broad principle mây be laid down that no one can make a claim for 
gênerai average contribution, If the danger, to avert whicli the sacrifice was 
ruade bas arisen from the fault of the claimant, or some one for whose acts 
the claimant lias made himself, or Is made by law, responsible towards the co- 
eojQtributors." Page 34. 

Considering that the claim to contribution in gênerai average rests 
only upon équitable principles, it is hardly conceivable that this rule 
of exclusion could be <. aerwise. For if one's own fault, or the fault 
of those for whom one is legally responsible, had made necessary the 
expenses he incurs to retrieve it, there is no principle of equity that 
can sustainhis daim that other persons, not in privity with him, should 
help him bear the loss. It is the responsibUity for the fault and for 
the conséquent damage that makes the crucial distinction in thèse cases. 
Ail the maritipae codes that exclude the ship owner from reimburse- 
ment in gênerai average for the ship's fault, make him liable to cargo 
owners for the master's bad navigation. This exclusion is based on 
his liability to the cargo owner, which logically and necessarily ex- 
cludes the ship owner's claim to contribution in two ways : First, be- 
cause the obligation to indemnify would require the ship owner at once 
to restore to the cargo owner as damages whatever he might collect 
from him as gênerai average; second, because this same obligation 
makes the ship owner's claim to contribution incompatible in its in- 
ception with the fundamental conditions of a gênerai average claim, 
riz., that there must be, (1) a sacrifice, (2) a sacrifice voluntarily in- 
eurred, (3) a sacrifice incurred for the common beneflt. But when 
the ship, through the master's fault, is legally responsible for ail loss 
and damage, her expenses in rescu^ng the cargo from the péril which 
that fault has brought about cannot possibly be treated as a sacrifice, 
since such expenses are nothing more than th- performance of a légal 
obligation; for the same reason they are not voluntarily incurred, in 
the légal sensé, since the ship is legally bound to make the rescue and 
bear ail the expense of it, or else pay the increased damages from 
omitting to do so; and so the expenses of rescuing the cargo are not 
ultimately for the cargo's beneflt, but for the pecuniary beneflt of the 
ship, in diminishing as much as possible the cargo damages for which 
the ship's liability is already fixed by reason of her fault. Thus the 
ship's liability for ail the loss and damage arisîng from her fault, 
whenever this liability arises, necessarily excludes any équitable 
daim by her owner to an average contribution from the cargo, be- 
cause the légal conditions of such a claim cannot in such a case exist; 
and because, if allowed, any such contribution must be at once repaid 
to the cargo owner as damages. 

I hâve dwelt somewhat fully upon this liability of ship and owner, 
and its relation to gênerai average claims against the cargo, because 
there is no doubt, I think, that the liability to indemnify tlie cargo 
owner is the sole ground of the exclusion of the ship owner's claim to 
gênerai average compensation for his expenses in rescuing the ad- 
venture from a péril caused by bad navigation ; and because it, there- 
foré, seems necessarily to follow that in cases where ail such liability 
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ia abolished by law, as it is under the circumstances of this case by 
the Harter act, no such exclusion can be justifled; and that where no 
such liability existe on the part of the ship or her owner, his right to 
a gênerai average contribution from the cargo arises necessarily by 
the same principles of équitable right that apply in ordinary cases of 
gênerai average, 

Where due diligence has been exercised to make the ship sea- 
worthy, and a common danger arises upon the voyage by "fault or 
error in the navigation or management of the ship," the third section 
of that act déclares, that "neither the vessel nor her owner, agent, 
or charterer shall become or be held responsible for damage or loss 
resulting therefrom." The previous liability of the ship owner to the 
cargo owner for faults of navigation, is thus abolished in ail cases 
coming within the act. In such cases, faults in the navigation or 
management of the ship are no longer, by construction of law, faults 
of the owner, as heretofore; and the ship and her owner are now no 
more liable to the cargo owner for his damages therefrom, than the 
latter is liable to the ship owner for the resulting damages to the 
ship. Both are alike strangers to the fault, and equally free from ail 
responsibility for it ; and hence ail expenditures or losses voluntarily 
incurred for the common rescue are no longer made in the discharge 
of an individual légal obligation, or in diminution of a flxed liability 
resting upon one of the parties only, but are truly a sacrifice, vol- 
untarily incurred, and for the common beneflt, as much and as truly 
when made by the ship owner as when made by the cargo owner 
alone. On principle, therefore, in such cases, the one is as much 
entitled to a gênerai average contribution for his sacrifices as the 
other. 

In this country and in England it has been held that the mère fact 
that the common péril arose by bad navigation, or bad management 
of the ship, or that a remedy in damages therefor may exist against 
the ship owner, does not prevent recovery of gênerai average com- 
pensation by a cargo owner against the ship and against other cargo 
owners for his sacrifices made for the common benefit. Pacific Mail 
S. S. Ce. V. New York, H. & R, Min. Co., 69 Fed. 414, afflrmed 20 
C. G. A. 349, 74 Fed. 564 ; Strang v. Scott, 14 App. Cas. 601, 609. And 
several of the maritime codes expressly so déclare. German Code, § 
704; Sweden, 1864, Act No. 144, Code, 191; Norway, § 72; Denmark, 
§ 192. In Strang v. Scott, supra, Lord Watson in delivering judgment 
in house of lords says: 

"The owners of goods thrown overboard having been innocent of exposlng 
the Abington and her cargo to the sea péril which necessitated jettison, their 
équitable claim to be indemnified (by a gênerai average contribution) for the 
loss of their goods is just as strong as If the péril has been wholly due to the 
action of the winds and waves." 

Under this décision, if the ship owner be "innocent of exposing the 
ship and cargo to the common péril," as he is under the Harter act, 
or wherever a valid exemption from liability exists by the bill of lad- 
ing, the ship owner's right to an average contribution must be sus- 
rtained. Accordingly, in the subséquent case of The Oarron Park, 
15 Prob. Div. 203, Lord Hannen, then président of the probate di- 
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vision, sustained the sMp owner's claim to contribution from the car- 
go in gênerai average for èxpenses caused by négligent navigation, 
where by the tenns of the bill of lading the ship owner was relieved 
of ail responsibility for such négligence; and this upon the simple 
ground that "the relation of the goods owner to the ship owner has 
been altered by the contract that the ship owner was not to be re- 
sponsible for the négligence of his servants." Upon similar clauses 
in the bills of lading, the same adjudications, and upon the same 
ground, hâve been made in the French court of cassation (L'Amé- 
rique [1878] 1 Dalioz, Rep. 479; The Alex. Lawrence [June, 1894] 
10 Eev. Int. du Droit Mar. p. 147); and also in Belgium (The Alacrity 
[1895] 11 Eev. Int. du Droit Mar. 123), though the contrary seems to 
bave been held in Holland (see The Mary Thomas [1894] Prob. Div. 
108, 113, 116). 

It is urged that the Harter act makes no allusion to gênerai aver- 
age, and was not designed to disturb the law on that subject. This 
might hâve been urged more plausibly as to the effect and intent of 
the négligence provisions in bills of lading. Several of the above ad- 
judications as to the effect on gênerai average of such clauses in 
bills of lading, weve made long bef ore the passage of the Harter act ; 
and the history of that act shows that it was a part of its gênerai 
intent to secure to ship owners under our law, and within the limita 
prescribed by our act, the beneâts enjoyed by ship owners under such 
bill-of-lading exemptions by the foreign law. One of the benefits to 
the ship owner by the foreign law under such exemptions, as already 
adjudged Whèn the Harter act was passed, was the right to a gên- 
erai average contribution; and the inference, if any, as to the actual 
intent of our act would be that it was designed to embrace that in- 
cidental conséquence; at least, the contrary cannot be aiBrmed. 

Quite àside, however, from the above adjudications, and from the 
question of any deûnite intent by congress to modify the law of gên- 
erai average, the ordinary rules of construction require that the ex- 
emption which the act is evidently designed to aiford to the ship 
owner from his previous responsibility to the cargo owner, should be 
given its full natural scope and effect, without abridgment by any 
arbitrary or narrow construction that is not warranted by anything 
apparent in the context, or from the évident object of the statute. 
"The whole object of the act," says Mr. Justice Brown in The Dela- 
ware, 161 U. S. 459, 16 Sup. Ct. 516, "is to modify the relation pre- 
viously existing between the vessel and her cargo," and to flx that 
relation, that is, a relation of nonresponsibility for damages or losses 
arising out of bad navigation. Such a statutory change in a broad 
principle of law must carry with it other changes as its necessary 
accompaniment. In abolishing the previous responsibility of the ship 
and owner, the intent of the statute must be presumed to be to abol- 
isll also whatever is immediately dépendent upon that responsibility. 
In no other way can the statute hâve its fair and natural effect. 

The application of this new relation of nonresponsibility under the 
Harter act to cases of gênerai average, does not, in fact, make the 
least change in the principles of gênerai average contribution. The 
rule remains as before, that he by whose fault, actual or constructive, 
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the ship and cargo hâve been brought into danger, cannot recover an 
average contribution for his expenses in extricating them. And so 
the connter rule remains as before, that the interest which, being 
without fault, makes sacrifices for the common rescue, is entitled to 
an average contribution from what is thereby saved. Prior to the 
Harter act, the ship owner, under our law, was constructively in fault 
for bad navigation, and hence fell within the former rule. The Har- 
ter act, by abolishing his constructive fault and freeing him from ail 
responsibility, withdraws him from the former rule and entitles him 
to contribution under the latter. 

In Ealli v. Troop, 37 Fed. 890, it was said that "to deny the own- 
ers the beneflt of a gênerai average contribution on the ground of 
négligence, would impose on them, in efifect, a liability for the fire 
from which the statute exempts them (Eev. St. § 4282)." And so in the 
présent case, to say that the ship owners shall bear at their own 
charge ail the expenses voluntarily incurred by them in rescuing this 
ship and cargo from a common péril for which the statute says they 
shall not be responsible, and to give to the cargo ôwner ail the bene- 
flts resulting to him from thèse expenses, without charge, by refus- 
ing to impose on him the ordinary contribution in gênerai average 
always hitherto made to one not in fault, is, in effect, to make the 
ship owner responsible, pro tanto, for the péril and its conséquences, 
contrary to the very letter and purpose of the statute; since the own- 
er is often practically compelled to make thèse advances for the com- 
mon safety, though not legally responsible for the fate of the cargo. 

It is, indeed, the owner's duty to relieve ship and cargo in every 
péril so far as in his power; but not to do this at his own charge, 
unless the péril arose through his actual or constructive fault. The 
Portsmouth, 9 Wall. 682, 687. If the law denied contribution to him 
for sacrifices made for the common good when he was not in fault, 
the resuit plainly would often be disastrous to cargo. Maritime pol- 
icy and necessity not only forbid any such rule, but âges ago they es- 
tablished the opposite rule; that compensation shall be made to those 
who, not standing in any relation of légal responsibility, make sacri- 
fices for the common safety. The Harter act certainly was not de- 
signed to disturb that principle; and it requires that the owners in 
this case shall receive due contribution from the cargo. 

2. Nor do I think, upon the proof, that any error was made in al- 
lowlng contribution for the gross freight on the cargo jettisoned, with- 
out déduction for the slight expense which would hâve attènded ac- 
tual delivery. 

The condition of the average bond upon which the action is brought 
is, that the losses and expenses shall be apportioned by the average 
adjusters "in accordance with the established usages and laws in sim- 
ilar cases." The gênerai rule requires the adjustment of average to 
be made according to the port of destination, or where the voyage is 
ended, which in this case was New York. The évidence shows clear- 
ly that the long-established usage hère has been to allow the gross 
freight; and where the bond adopts the local usage, it controls, even 
if the gênerai law were otherwise. Stewart v. Steamship Co., L. R. 
8 Q. B. 88. 
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But the gênerai law of this country, and largelj elsewhere, except 
In England, seems to be in accordance with the custom hère. Per 
Stôry, J., in The Nathaniel Hooper, 3 Sumn. 542, Fed. Cas. No. 10,- 
032; Insurance Co. v. Ashby, 13 Pet. 331, 334; Tlie Ann D. Richard- 
son, Abb. Adm. 499, 507, Fed. Cas. No. 410; Dix. Ins. (2d Ed.) 148; 
Gourl. Gen. At. 109, 112; 2 Phil. Ins. §§ 1301, 1368; 1 Valin, pp. 
654, 655; Code Commer, art. 304; 2 Valroger, Comm. p. 366; 3 
Desjardins Dr. Mar. p. 682; Ulrich Grosse Har. p. 59; Italian Code, 
§ 576; NnoTa Cod, per Oastagnola, p. 435 (1896); 1 Magen, Ins. 289. 

The same practice seems to hâve prevailed for a long period in 
England, but bas been of late modified by the adjusters there. Some 
efforts hâve been made by protests, as appears f rom the évidence, to 
introduce bere the récent Bnglish practice, but thus far with so little 
resuit as plainly not to amount to any change in the prevailing usage. 
Il the amount of expense, though small, which the ship actually 
saves by not delivering the jettisoned cargo, could, as a rule, be 
accurately ascertained at a comparatively small cost, I see no good 
reason why the existing custom should not equitably be modified, 
and the déduction allowed. But under the usage so long and viridely 
prevailing, I do not feel authorized to hold that the adjustment in 
this case is incorrectly made up. Most of the ship's expenses remain 
the same, whether a part of the cargo ia jettisoned or not; such as for 
■wages, provisions, Insurance, wear and tear, pilotage, towage, wharf- 
age, etc.; only the mère handling of the cargo seems to remain, and 
that was done formerly. and is to some extent still done, by the crew, 
so that the handling of the jettisoned cargo would hâve caused little, 
if any, additional expense to the ship. If stevedores are employed to 
unload the ship, as is now becoming gênerai, the saving of the cost 
of handling the jettisoned cargo, is probably easily ascertainable; and 
when that becomea the established gênerai method of business, the 
usage of adjusters in, the allowance of freight, it virould seem ought to 
be and probably will be modified accordingly. 

Decree for the libelants for the tv?o items claimed, with costs. 



THB R. H. WATBRMAN and THE TRANSFBR NO. 8. 

PHILADELPHIA & R. E. CO. v. THE R. H. WATERMAN and THB TRANS- 

FER NO. 8. 

THAMES TOWBOAT CO. t. THB TEANSPER NO. 8. 

(District Court, S. D. New York. July 21, 1897.) 

OoLListos— Horn's Hook— RoxJNDiNa Bbnd— Crossing Lines dp Traffio— Sio- 
NALs NOT Answbrbd— Kavigation Obsoxired — Co-opbration bt Phivi- 

LEQBD VeSSBL. 

At Horn's Hook the channel of the East river diverges five points to tht 
left np the Harlem rive?, and one-half point to the rlght to Hell Gâte. 
Busy Unes of trafflc there cross each other, and the hlgh ground of Hom's 
Hook prevents vessels that corne down the Harlem river near the shor«, 
and cross the course of those comlng up, f rom beiug seen, on the flood tlde, 
t& tlme for safe maneuvers to avold collision. Held that, wtoether inspect- 
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ors' rule 5 te strlctly applicable to the case or not, the préTailing practice 
and reasonable prudence require that signais be given under sueh circum- 
stances, indicating the présence of vessels, before they come in sight of 
eaxih other; that any signais given should be noticed and properly answered; 
that No. 8, In thls case, comlng down the Harlem river heavily incumbered, 
was In fault for unnecessarlly keeping close to the shore, and unduly hiding 
her approach, and also for undertaking the hazardous experiment of cross- 
ing the river and stopping between two tows, requlring the one to pass 
ahead of her, and the other astern, without a common understanding by 
signais from both; that the W. was also In fault for not observing No. 
8's signais, nor co-operating with her, as she might easily hâve done, to 
avold the collision, when the situation of No. 8 became desperate. 

J. Armstrong and Pierre M. Brown, for the Maine. 
Oarpenter & Park, for the R H. Waterman. 
Henry W. Taft, for the Transfer No. 8. 

BÏIOWN, District Judge. The above libels grow ont of a collision 
whlch occurred at about half past 7 a. m. December 7, 1896, near the 
mouth of the Harlem river, off Horn's Hook at Eighty-Mnth street, 
by which the libelant's barge Maine was damaged so that she after- 
wards sank. The Maine was the starboard boat of four barges that 
were going up theEast rver in a strongfloodtide abreast of each other, 
in tow of the tug Waterman, on a hawser about 30 fathoms long. 
The tide at Horn's Hook was running probably from three to four 
knots, aûd the speed of the beats was about four knots more. They 
went up in about mid channel on the westerly side of Blackwell's Is- 
land, and when off Eighty-Fourth street, Transfer No. 8 was seen 
emerging from behind the point at Horn's Hook, heading in a south- 
erly direction diagonally across the river, on a Une about parallel 
with a line drawn from Horn's Hook to Blackwell's Island light, and 
about 200 feet above that line. Transfer No. 8 had two car floats in 
tow, one on each side of her 247 feet long and each loaded with cars. 
She had come down the Harlem river and had rounded to port across 
the stream, in order to go to the easterly side of Blackwell's Island, 
where the flood tide was not so strong as on the westerly side. A 
little to the starboard of the tug Waterman and her tow waà the tug 
Genista, coming up with a schooner in tow on a hawser about 30 
fathoms long, and overtaking the Waterman. 

When No. 8 flrst became visible, the tug Genista was probably be- 
tween the Waterman and her tow, and about 30 feet to starboard of 
the tow. She was gaining rapidly upon the Waterman, and as soon 
as No. 8 became visible, she gave her a signal of one blast, indicating 
that she would go ahead of No. 8. The pilot of No. 8 claims that he 
had just previously given a signal of two whistles, designed for the 
Waterman; that when the Genista's signal was heard he was giving 
signais to his engineer to slow and stop, because he knew that the 
Genista must go ahead of him ; that the Genista very soon afterwards 
gave a second signal of one whistle, when a little ahead of the Water- 
man, which was heard by No. 8 and was immediately answered by the 
latter with one whistle; that No. 8 soon after gave two whistles to the 
Waterman; and that by thèse signais it was intended to bring No. 
8 to a stop, and that the Genista with her tow should pass in front of 
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No. 8, wMIe the Waterman with her tow should go astem of her. No. 
8 came to a stop wJien a little more than half way across the channel 
towards Blackwell's Island; the Genista and her tow passed ahead 
and within 25 feet of her; but the Waterman's tow not being far 
enough to the westward to clear, the stem of the barge Maine struck 
the starboard side of No. 8's starboard float about 18 feet from her 
stern, and was so much ipjured that she afterwards sank, with an al- 
leged damage of $3,000 to the barge, and about $2,500 to her cargo, 
for which the flrst above libel was filed. 

The second libel was for expenses and damages alleged to hâve been 
sustained by the Waterman in injury to her propeller while endeavor- 
ing to save the Maine, as well as for the repair of damages to the 
other barges, and the loss of their use while being repaired. 

I am of the opinion that this collision took place, primarily, from 
the lack of précautions on both sides that were reasonably necessary 
and incumbent upon each in order to avoid destructive collisions off 
Horn's Hook. In going past Blackwell's Island by the westerly chan- 
nel, the Harlem river diverges flve points to port around that point. 
The direct channel to the Sound, through Hell Gâte, diverges about 
half a point to starboard. There is a large and constant trafflc up 
and down the Harlem river around the Hook, and a still larger trafûc 
past the Hook to tlie eastward, so that thèse Unes of trafiic cross 
each other, when beats on the flood tide go down as usual to the east- 
ward of Blackwell's Island. The channel between Horn's Hook off 
Eighty-Ninth street and Mill Eock to the eastward, forming the mouth 
of the HarleçQ river, is less than 1,200 feet wide; and between Mill 
Rock and the flats off Ninety-Third street, there is only about 600 feet 
of available breadth of water. Vessels coming down the Harlem river 
in the middle of the channelj heading properly as did No. 8, for the 
line of Avenue B., cannot be seen by vessels coming up in mid chan- 
nel below the Hook, uûtil they are so near to each other that on a 
strong flood tide there is not reasonable and sufflcient time and space 
for the observation and maneuvers necessary to avoid collision with 
any certainty, if signais are not exchanged before the vessels them- 
selves are seen. When thèse vessels were flrst visible to each other, 
the Waterman was less than 1,300 feet from the point of collision, and 
Transfer No. 8, probably about half that distance. The collision hap- 
pened therefore in about a minute and a half af ter No. 8 was flrst seen. 
It is manifest that this does not afford reasonable time or space for 
avoiding collision by tugs heavily incumbered with tows like those in 
this case; and the necessity of signais to give warning of the approach 
of vessels before they are seen rounding the Hook in either direction, 
and the necessity of a reply to such signais, seem to me clear. 

Inspector's Rule 5 requires steamers approaching a bend in the 
channel where the view is obstructed, to give a long blast of the whis- 
tle, when within a half mile of it. The witnesses for No. 8 testify that 
this long blast was given by her somewhere between Ninety-Second 
and Ninety-Sixth streets. This blast, if given, was not heard by the 
Waterman, and no similar signal was given by her. In the Water- 
man's behalf it is contended, that the inspector's rule is not applica- 
ble, for the reason that there was no bend in the channel which the 
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Waterman was following that was obscured; since she was designing 
to go through Hell Gâte to the right. 

I think the inspector's raie does not literally embrace tbe Water- 
man's case, but doee embrace Tessels which like No. 8 are designing 
to round a bend in the chaiinel way which they are pursuing. The 
weight of testimony, however, is to the effect that the use of such a 
signal is certainly customary with the larger vessels going up the 
East river on the flood tide and is practised by many tugs also ; and 
the reasons for the inspector's rule are almost equally applicable to 
vessels going on either side of the Hook. The witnesses for the Wa- 
terman deny that there is any definite custom to give such a signal, 
though admitting it is often done. If such signais are omitted by ves- 
sels ascending with the flood tide, the situation of vessels coming out 
of the Harlem river becomes specially difiScult and dangerous. For 
the duty of "keeping out of the way" is cast by law upon them, both 
because they hâve the other vessels on the starboard hand, and be- 
cause the latter are going with the tide, and the former against it. I 
hâve no doubt, therefore, that the practice referred to originated in 
the recognized necessity for it; and that it is the duty of ascending 
vessels, if not to give such a signal independently, at least to keep a 
careful lookout for any such signais from vessels in the Harlem river 
that may be coming down unseen, and to answer them when heard. 
The pilot of the Genista says that before he saw No. 8 he was not 
attending to vessels in the Harlem river or to their signais; and the 
pilot of the Waterman says he was waiting on the signais between the 
Genista and No. 8. I must find therefore that No. 8 did give the long 
signal which several of her witnesses so positively testify to, though 
it was not noticed by the tugs; and that had this signal been noticed 
and answered by the Waterman, No. 8 would hâve checked her speed 
in time to allow the Waterman and her tow to pass ahead of her, as 
did the Genista and her tow. At the time the vessels were seen, I 
am not able to find, contrary to No. 8's testimony, that by reversing at 
once she would hâve been stopped in time to let the Waterman and 
her tow pass ahead of her ; on the other hand it is évident that the 
Waterman might easily hâve gone to port under a starboard wheel, 
and hâve hauled her tow under No. 8's stem after she saw that No. 8 
was coming ahead of her. 

The case of The Volunteer and The Syracuse, 49 Fed. 477, cited in 
behalf of the Waterman, though in many respects similar to the prés- 
ent, differs in the following respects: (a) That there the vessels had 
exchanged signais of two blasts, each given in sufHcient time; (b) that 
the Syracuse, which was going up, hauled far in towards the New 
York shore, so that at collision she was only 200 feet or less distant 
from it ; and (c) the Volunteer was not embarrassed by the présence of 
other vessels. It was accordingly there held that the collision was 
wholly the fault of the Volunteer, which was coming down, in getting 
too near Horn's Hook and not keeping off sufflciently to port, as she 
might hâve done, to give the necessary room for the Syracuse to nasa 
astern of her. In the présent case there was no common understand- 
ing, through an exchange of assenting signais; the Waterman did 
not sensiblv haul her tow to port as she might hâve done, and she did 
82 F.— 31 
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o»t try to do so until within 200 or 300 feet of No. 8's float, which waa 
too late to be of any use. The Watennan was going mucli faster than 
No. S; and at a mucli greater distance than 200 to 300 feet it must 
bave beeh perfectly manifest to her that No. 8 could not stop in time 
to permit the Waterman and her tow to pass ahead of No. 8; while 
the fact that the Genista and her tow were to cross the bow of No. 8 
would certainly prevent No. 8 from going ahead enoughto clear the 
tow of the Waterman, unless the.tow was hauled to port. There was 
nolhing in the Waterman's way to prevent this. She delayed making 
any attempt to do it until it had little effect on the tow bef ore colli- 
sion, and was of no use. This was a neglect of the most ordinary cau- 
tion, irrespective of any question of whistles; and on this ground also 
I must flnd the Waterman to blâme. 

As bearing on the latter fault, I observe that the probabilities of 
the caee agrée with the testimony on the part of No. 8, that bef ore the 
Genista's first whistle was given, No. 8 gave a signal of two whistles 
to the Waterman. The fact that No. 8 did not reverse at once when 
the Waterman was seen, but immediately stopped her engines and did 
not back with a jingle until a few seconds afterwards, makes it évi- 
dent that she expected, as her pilot testifles, to go ahead of the Wa- 
terman and between the two tows; and with that intention, it is 
scarcely crédible that the pilot should omit the usual signal of two 
whistles. When after this the G-enista gave two signais of one blast 
each, and No. 8 answered her with one blast, the position of No. 8 
was puch, with her long and heavy tow crossing the river, as not pos- 
sibly to permit the Waterman reasonably to suppose that that signal 
was designed for the Waterman also; or that No. 8 could keep ont of 
the way of the Waterman and her tow by reversing and so going 
astern of the Waterman's tow. It was the plain duty of the Water- 
iQan, therefore, to starboard much earlier than she did; and a little 
starboarding would hâve avbided this collision. The Waterman was 
also in fault in delaying her signais. She gave none, until they were 
Of no ose. 

Transfer No. 8, is, I think, also to blâme in two respects. (1) In 
keeping so long near to the New York shore (within 200 feet) when 
rounding to cross the river imder Horn's Hook; and (2) in undertak- 
ing the dangerous maneuver of stopping between the two other tows, 
with her own long and heavy tow. 

Her own évidence shows that she went within about 200 feet of the 
Hook, to the northeast of it, on a course already taken obliquely about 
6 points across the river, and 2 points down. Her reason for keep- 
ing so long near to the New York shore, while starboarding, was no 
doubt to keep in the weaker tide. But this is not sufftcient justifica- 
tion for keeping far to the right of the middle of the ehannel between 
Horn's Hook and Little Mill Kock, when this course would so much 
longer obscure her from sight below the Hook. There was nearly 
1,200 feet of available water there. She rounded within the westerly 
quarter of it, close in under the Hook; and this was no doubt one of the 
immédiate causes of the collision, because it unnecessarily delayed the 
sight of the vessels to each other, and gave considerably less time and 
space for necessary maneuvers. The fact also that No. 8 got no an- 
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swer to her long whistle, was net a complète justification for tlie as- 
sumption that no vessels were approaching from below the Hook; 
since often such signais are not noticed or not answered. She had no 
right to increase the natural hazards by keeping a course close to the 
shore, hidden longer than was necessary behind the Hook and dimin- 
isbing her own means of performing hér duty to keep out of the way. 
She could hâve kept near the middle of the channel without the least 
danger of being carried by the flood tide on Little Mill Eock. In this 
close approach to Horn's Hook the case is similar to that of the Vol- 
unteer and her fault is the same. 

(2) To undertake to avoid collision by coming to a stop in crossing 
so strong a tide, with a heavy tow 247 feet long between two other 
tows that were near together and which she must separate, so that the 
Genista and her tow should go ahead of her, and the Waterman with 
her tow go astem of her, was a hazardous experiment. It required 
not only very careful handling and judgment on her own part, which 
no doubt were hère given, but it also required coopération upon the 
part of both the other tugs having tows. As it was the duty of No. 
8 to keep out of the way of both of the other tugs and their tows by 
her own maneuvers, she had no right to undertake a délicate and 
hazardous maneuver requiring co-operation by the Waterman, except 
on a previous common understanding by signais in time to make it 
effective and free from danger, unless the situation was already in 
extremis, and no safer alternative was apparent. Hère there was co- 
opération on the part of the Genista, but not on the part of the Wa- 
terman; nor was there any conunon understanding by signais with 
the latter; and No. 8 did hâve the alternative of keeping more to port, 
which, though inconvénient to herself, she might hâve adopted, as it 
seems to me, without imperilling either herself or the Genista's tow. 
But if not and if she was in extremis from the time the tows were seen, 
it was partly by her previous fault in getting into that situation. The 
Elizabeth Jones, 112 U. S. 514, 5 Sup. Ct. 468. 

I hâve, indeeu. found that the Waterman might and ought to hâve 
co-operated to avoid collision, as soon as it was évident that No. 8 was 
crossing her bow and could not avoid her without her help, and I 
hâve held her in fault for not doing so; but as the primary duty was 
on No. 8 to keep out of the way, she must be held in fault both for 
unnecessarily prolonging the obscuration of the vessels to each other by 
keeping so near the shore and for unnecessarily undertaking a hazard- 
ous maneuver that she could not successfully accomplish alone, nor 
without a previous agreement by signais for co-operation on the Wa- 
terman's part, which was not obtained. 

The damages must, therefore, be divided between the two tugs. 
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THE MBXrCAN PRINCE. 

STBINWENDER et al. v. THE MEXIOAN PRINCE. 

(District Court, S. D. New York. August 25, 1897.) 

1. Damage to Caego— Absence of Soundistg Pipes— Equitalbnt Provisions 
— Sbaworthiness. 

In a convertible steamer, built to carry flulds ta. bulk, as well as dry 
and perishable cargoes, a pipe Une ran forward from the pump room, in 
the stem of the vessel, tato and through the separated cargo compart- 
ments, wlth an offset froin the main line in each, which could be opened 
and elosed by a Kingston valve, operated by a spindle from the deck. 
Provision wàs made for testing thèse valves, and for ascertaining the 
présence of water In any compaxtment, and for removing it promptly, 
by means of the pumps and pipe line. No deck sounding pipes were fltted. 
Damage having occurred by ' water enterlng a compartment from the 
pipe line, held, that the provisions made were adéquate to prevent damage 
to dry cargo from water ballast in an adjoining tank, if properly managed, 
and that the vessel was not miseaworthy by reason of the absence of 
sounding pipes. , , , 

3. Same— Habtek Act— Fault" in Management. 

The steamer sailed with her No. 2 tank fuU of water for ballast, and 
W'ith the neighboring dèmpartments full of coffee in bags. During the 
voyage this water ballast was removed through the main pipe line, but, 
owing to the failure to bave the valve in the offset leadlng into No. 3 
tank elosed, water entered there, damaglng the coffee. TJiose in charge 
omitted to test the valve by means of the pumps, or to côunt the turns 
of the spindle which opened and elosed the valve, before nsing the pipe 
line to discharge tiie ballast. Thèse tests would bave shown that the 
valve was not shut. . Ueld, that the damage arose from neglect in the 
"management of the ship," within the thlrd section lof tjxe Harter act, 
and tliat the steamer was not llable therefor. The Silvia, 64 Fed. 607, 
Id., 15 0. G. A. 362, 68 Fed. 230, and The Sàndfield, 79 Fed. 371, foUowed 
and applied. 

3. Bame— Allbged Obstruction of Valve on Sailing— Seaworthiness. 

On the évidence, held, that It dld not appear, as contended, that the 
valve was obstructed by pièces of wopd at the outset of the voyage. Held, 
further, that such alleged obstruction, if It existed, would not hâve amount- 
ed to unseaworthiness, beeàuse accidentai and temporary in character, 
and certain to be removed by application of the pumping tests prescribed 
by the shipowners' written Instructions. 

4. Samb— Stowage— Pkoximate Cause of Damage— Seaworthiness— Fault ra 

Management. 

Held, that the vessel was not unseaworthy in respect of her cargo by 
reason of the stowage of coffee m a compartment adjoining that in which 
water ballast was carried; that the pipe line, valve, and pumping arrange- 
ments were adéquate to hâve prevented tlie damage, if properly managed; 
and that, theref ore, the loss must be attributed to improper "management," 
and not to unseaworthiness. 

Lawrence Kneeland, for Steinwender and others. 
Edmund L. Baylies and Walter F. Taylor, for Elmenhorst and 
others. 

Harrington Putnam, for Crossnian and others. 

Oonvers & Kirlin and J. Parker Kirlin, for the Mexican Prince. 

BEOWN, District Judge. The ataove three libels (consolidated) 
were flled to recover |36,500 damages to 963 bags of coffee, part of 
the cargo of the steamship Mexican Prince, shipped at the way port 
of Rio Janeiro, upon a voyage from Buenos Ayres to New York, in 



THE MKXICAN PEINCB. 486 

May, 1895. The damage was done by water, which was carried in 
No. 2 tank of the ship, and which through. some negleet of proper 
attention to a valve in the pipe Une Connecting with starboard tank 
No. 3, in which ail the damaged coffee was stowed, escaped into that 
compartment. There is no dispute as to the damage, or that it came 
about as above stated. The only questions presented are whether 
the steamshin is relieved from liability for this damage either by rea- 
son of the provisions of the Mil of lading, or under the third section 
of the act of 1893 (2 Supp. Eev. St. pi. 81), known as the Harter act, 
the libelant claiming that the ship was unseaworthy in structure for 
the carriage of dry and liquid cargo at the same time, and also un- 
seaworthy because the valve was negligently left open when the ship 
sailed. 

The steamer was built in 1893, and is one of a récent class, known 
as convertible steamers, of which about 20 hâve been built, designed 
to carry liquid cargoes in bulk, as well as dry and perishable car- 
goes. She has a compartment for the stowage of dry cargo only, 
next aft of the fore peak; aft of this is a cofferdam or water-tight 
compartment formed of two bulkheads; and aft of this iive separate 
compartments or tanks known as Nos. 1, 2, 3, 4 and 5, separated from 
each other by water-tight bulkheads running athwartships, and fur- 
ther divided by a longitudinal or fore and aft bulkhead over the 
keel, reaching from the skin of the vessel to the upper or main deck 
and dividing each of the flve tanks in two, termed No. 1 port, No. 1 
starboard, and so on respectively. Aft of No. 5 tank in the stern are 
the engine room, bunkers, stokehole, etc. The between-decks, next 
under the main deck, extend from the side of the ship only 10 feet 
into the tanks on each side. The between-decks form the top of that 
part of the tanks. Inside of the between-decks is an open space of 
10 feet between them and the longitudinal bulkhead, where the tank 
rises higher to the main deck above. Each of the tanks is 38 feet 
fore and aft, and up to the between-decks is 20 feet wide on each side 
of the longitudinal bulkhead ; above the between-decks, 10 feet wide. 
An 8-inch pipe line on each side of the longitudinal bulkhead runs into 
and through ail the tanks, about 4 feet distant from the longitudinal 
bulkhead on each side, and a few inches above the floor of the hold. 
There is an offset from the main pipe line in each tank near the after 
bulkhead, which runs horizontally about 2 feet, and then turns per- 
pendicularly and runs down between the frames of the ship and ter- 
minâtes in an oval shaped bell mouth, about three-quarters of an, 
inch above the bottom plating. The bell mouths measure 8 inches 
fore and aft and 24 inches athwartships. The pipe Unes are used for 
fllling and emptying the tanks with liquid cargo through the oiï- 
sets above named, as well as for pumping out any leakage that may 
get into any of the tanks. In each offset there is a Kingston valve, 
which is operated from the main deck by means of a spindle, the 
screw or thread of which is in the valve, whidh is completely opened 
or closed by 16 turns of the spindle, making a play of the valve up 
and down of about 8 inches. At ail times except when in use for 
pumping, thèse valves are designed to be kept tightly closed. 

The printed rules of the ship prescribed by the owners required the 
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tanks and ralves to be tested with the pumps every day; and thli 
was usually done at 9 a. m. The test ia applied as follows: The 
pump is started and kept at work upon the main pipe Une; the Talve 
Connecting with one tank compartment is then opened, ail the other 
valves beihg closed; if there is water in that compartment it is 
at once pumped ont and discharged over the ship's eide, through a 
canvas pipe attached to the discharge pipe of the pump; if there 
is no v?ater in that compartment, or after the water, if any, is pumped 
ont, the pump sucks and forces ôut air which inflates the canvas pipe ; 
this continues until the valve is closed, when a vacuum being cre- 
ated, the canvas pipe collapses. This collapse shows not only that 
that particular valve ia tight, but also that ail the other valves on 
that pipe Une are tight; since otherwise air would continue to be 
pumped out, and the canvas pipe would not collapse. This process is 
applied to every tank compartment in succession. It is quickly done, 
10 minutes being sufflcient to test the 10 compartments and valves. 

The steamer, having taken on board a part of her return cargo at 
Buenos Ayres and at Santos, left the latter port (60 miles from Rio), 
on the 25th of April, with tank No. 2 nearly full of water for ballast. 
On the way to Rio, in order to sweeten the water in tank No. 2, it 
was overflowed by forcing water into it through the pipe Unes, for 
four hours, until ail the water was supposed to be changei On the 
morning of April 26th, at about 9 or 10 o'clock, on coming to anchor 
in the harbor of Rio, the water in No. 2 tank was lowered two or three 
feet, by being allowed to run out through the sea cocks. On both 
thèse occasions if No. 3 valve had not been tightly closed, No. 3 tank 
would hâve been deluged with water. On the contrary, that com- 
partment remained perfectly dry up to May Ist, when the coffee in 
question was stowed in starboard No. 3 compartment, and the ship 
saUed from Rio at 3 or 4 p. m. of the same day. 

After the loading had been completed at Rio, no water ballasï 
being longer needed, and the emptying of water ballast in the harbor 
being prohibited, the master, on the evening of leaving Rio, ordered 
No. 2 tank to be pumped out at 6 o'clock the next morning, after 
making "sure that ail the valves were shut." It was necessary that 
the valves in the other tanks should be tight in order to prevent 
flooding the other tanks while the watèr from No. 2 was running out 
down to the Une of sea level, by its own head (10-12 feet), through 
the sea cocks, before the pumps were put on. Accordingly, on the 
next morning, the carpenter, between 6 and 6:30 a. m., after clear- 
ing the bilges, went to the spindle of each valve, in the first offlcer's 
présence, and turned it flrst up a little and then down hard. This 
was finished, he says, about 6 :30 a. m. Adamson, the second engineer, 
says he opened No. 2 valve to let the water run out at about 6 :15 a. m., 
and that he did not himself know whether the other valves had been 
tried before that. It does not appear who gave Adamson the order 
to open the valves of No. 2; so that though the first oflûcer says he 
knows No. 2 valve was not opened until after the other valves had 
been tried, and that is most probable, it does not appear how the 
flrst offîcer knew it; so that it is not certain that there may not hâve 
been some mistake about it. 
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Àfter the valves of No. 2 were opened the water was allôwed to 
run out until 7:30 a. m., and it was during this interval that the 
water that caused the damage must hâve entered No. 3. At 7:30 a. 
m. the pumps were applied and by 11 :30 a. m. the residue of the 
water was pumped out of No. 2. The same pumping would also 
remove at the same time the water that had previously entered No. 
3. No. 2 tank was then washed out with a small hose, the pumps 
being still kept going until 5 p. m., when the valves were closed. 
Meantime, at about 1 p. m., ail the other tanks and valves were tested 
with the pumps, according to the testimony of the first officer and 
flrst engineer, and the valves were found to be tight. 

The damage to the coffee was discovered on the next morning, 
when, in order to correct a slight list to starboard, a transfer of bags 
f rom starboard to port was made by the captain's orders in No. 3 com- 
partment; and after the removal of about 100 bags, ail the bags below 
were found to be wet and dirty. No. 3 valve was soon tried, both 
by turning and by the pumps, and it was found to be tight, as it 
naturally would be, after the test made the preceding afternoon. On 
examining the mudbox connected with the starboard pipe line, two 
pièces of wood were found in it; one a pièce of narrow hoop about 
an inch long, not material hère; and another pièce, which was of 
soft wood, about 16 inches long, | of an inch thick, f of au inch wide, 
and flat on both siaes. This bore on the surface indented marks, 
as of pressure, fitting exactly the two edges of the Kingston valves, 
at a point about J of the way, or two inches, above the bottom ; the 
valves being flat, and circular in outline, but a little wedge-shaped 
from top to bottom. The valve in No. 3 on subséquent daily testa 
proved to be tight and in order, until May 5th, when though tight, the 
spindle turned without aflecting the valve, showing that it was 
broken; and on examination after arrivai in New York, a pièce of the 
bottom of the spindle 2J inches long was found to be broken off, and 
the threaded part above to be somewhat bent, presumably from the 
heavy strain in various trials. 

On the final hearing, the libelants hâve contended that the ship 
was not exempt from liabiHty for this damage under the Harter act, 
because No. 3 valve, as they claim, was obstructed by this pièce of 
wood when the ship left Rio, and that the ship at that time, therefore, 
was in an unseaworthy condition. This was not pleaded in reply to 
interrogatories in the answer calling for the particulars of alleged un- 
seaworthiness, because it was not then known to the libelants; but 
as the évidence on that subject came out on the examination of the 
claimant's witnesses, without objection, it should be considered upon 
its merits. 

1 cannot, however, sustain the libelants' contention on this point for 
several reasons. The marks on the pièce of wood might hâve been 
made by either of the valves on the starboard line, as ail the valves 
are alike. There is no direct évidence that the pièce of wood was 
ever under No. 3 valve; or. if it was, that it got there before the 
ship left Eio. The libelants' inferences rest whollv unon the testi- 
mony of Johnson, the carpenter, that on the morning of the 2d, after 
a half tum upon the spindle he turned it down hard, and only half a 
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turn. But if the bend in the snindle was prior to this damage, ihe 
hard turn may hâve been against that bend, instead of being against 
the pièce of wood. On the libelants' theory, the pièce of wood must 
hâve been sucked up with air from beneath the bell mouth, during a 
pump test of the valves while the ship was in Rio, and got lodged un- 
der the valve while it was open, or just as it was closing. But three 
witnesses say it could not be sucked up into the large bell mouth with 
air alone, but only with water behind it; and there was certainly 
no water in No. 3 tank at Rio; the flrst offlcer, moreover, says that 
before arrivai at Rio he cleared out Ko. 3 tank carefully and that 
there was no such pièce of wood there. Others say that without 
water the pièce of wood could not be caught on the side of the pipe 
two inches above the bottom by the slowly-descending valve, but 
would be forced down to the bottom, and if it was then caught the 
pump test of that valve and of the other three valves would ail hâve 
shown that there was a leakage. If the pièce of wood caught under 
No. 2 valve none of thèse difflculties would exist ; for this wood might 
easily hâve been in that tank; it would naturally be carried up the 
pipe with the last of the water when No. 2 was pumped out; and by 
floating on the water it would naturally catch at the side and be car- 
ried out at the next pumping. And even if the pièce of wood did get 
under No. 3, it might hâve corne, as the flrst oflQcer suggests, from 
the other tank, or from being for some time in the pipe Une, or from 
outside the valve, as Adamson suggests, when No. 3 was opened on 
May 2d, if the opening was of several tums, as was the customary 
practice, instead of half a turn, as Johnson states. Gonsidering that 
the libelants' theory on this point requires that it must be found as 
a fact that this pièce of wood was under No. 3 valve and that it sot 
there while the ship was at Rio, I think the évidence and circumstan- 
ces too doubtful, and the inference on thèse points too uncertain to 
sustain this contention by such positive flndings. 

But even if the alleged obstruction of No. 3 valve existed on leav- 
ing Rio, that would not constitute unseaworthiness. For, however 
it arose, the obstruction, if any, was accidentai, of the most tempo- 
rary character, and sure to be removed by suction upon the flrst test 
made with the pumps, and as well as by the exercise of reasonable 
diligence on any spécial occasion calling for care during the voyage. 
It would hâve been thus removed or else discovered in time to avert 
damage had the pump test been applied, as required by the owners' 
rules, either on the day of sailing or on the next morning, before the 
valves of No. 2 were opened. Reasonable prudence certainly required 
an actual test of the valves before opening No. 2 valves, considering 
the great mass of water that was to be sent through the pipes; and 
the master's order "to make sure that the valves were shut" perhaps 
imported this. If the pump test was not applied, the full 16 turns up 
and down should hâve been given as the only other means of detect- 
ing an obstruction. Either of thèse means was sufflcient. Both 
were negriected; and after the water was started no sounding of the 
other tanks by the pumps was made, as might easily hâve been done. 
The cause of the damage, therefore, was np<ï1igence in the use of the 
means of safety provided by the owners and a neglect to observe their 
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written orders In that regard, and not any omission by the owners 
to provide for ail the requirements of a seaworthy ship, and to put her 
in seaworthiy condition. In otlier words, the fault arose wholly in the 
"management of the ship," at a port of call and subséquent thereto; 
it arose during the voyage, and not from anything the owners did or 
omitted to do, or any lack of diligence by them, to make the ship sea- 
worthy at the commencement of the voyage. The third section of 
the Harter act, therefore, exempts them from liability, so far as re- 
spects this négligence. The case of The SiMa, 64 Fed. 607; Id., 15 
C. C. A. 362, 68 Fed. 230,— is quite analogous in this regard. In that 
case a port had been left open on sailing, through which water was 
likely to enter, to the damage of cargo in rough weather; and the 
cargo was afterwards damaged in that way. Although the hatches 
had been battened down, and ready access to the port was thereby 
embarrassed, the circuit court of appeals considered that sufiScient 
time and opportunity still remained for reaching and closing the 
port by the use of reasonable diligence, and therefore ruled that the 
open port on sailing did not constitute an unseaworthy condition, 
and that the damage should be ascribed to négligence in not closing 
the port on the approach of rough weather ; and that such négligence 
was "in the management of the ship" within the third section of the 
Harter act. See The Sandfleld, 79 Fed. 371. 

The other particulars of unseaworthiness charged are stowing the 
coffee "in a compartment where by reason of its construction it was 
possible for the cargo to be injured by water getting to it from an- 
other compartment," and also that "no means were provided to cer- 
tainly prevent the access of such water, or to detect its présence." 

The weight of évidence does not sustain either of thèse charges. 
The évidence leaves no doubt that this vessel was most thoroughly 
and perfectly constructed, upon plans approved by most compétent 
experts. The means provided for detecting water in the cargo tanks 
were simple, quick and easy; and the means for the removal of water 
greatly superior to those on ordinary cargo steamers. It is a common 
practice in ail modem steamers, and deemed unobjectionable, to carry 
dry cargo in compartments adjoining water-ballast tanks. Tank No. 
2 was in this case in use for a short time for water ballast. The 
only distinguishing circumstance in that regard on this steamer is 
the pipe line, which, with its offsets, connects the différent tanks. 
But thèse connections are of the highest utility and economy in the 
carriage of liquid cargo, and essential, therefore, to the service for 
which the shio was designed. In planning the ship to carry dry cargo 
also, I see no reason why it is not as legitimate to rely on valves in the 
offsets, and on proper attention to the valves to prevent the incursion 
of water or other liquid into the dry tanks, as it is in ordinary ves- 
sels to rely on the proper closing of ports and sea cocks for the same 
purpose. Through négligence in the use of any of thèse openings, 
damage may arise to cargo for which the shipowner must pay, ex- 
cept in so far as he is exempted by statute or by contract. The same 
principle is applicable to ail. So long as such pipe lines and valves 
are reasonably adapted to the double service for which the ship is 
designed, and the use of them is so simple, easy and certain as to 
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require only oïdii!iary''diligaice for the jproteetion of dry cargo, as the 
proof shows iQ'this.éàsé, the ship cannot be held unseaworthy in 
construction or in stowage, merely becauee damage may arise from 
inattention to the 'valves. 

Much testimony %as takfen on the question whether a sounding pipe 
should not also hâve been provided for each tank, for the détection 
of water in the bottom, by a rod which could be inserted through the 
sounding pipe from the deck, whenéver dœired. Several experts 
examined by the libeJànts were of opinion that such sounding pipes 
should hâve been provided; a greater number were of opinion that 
the pipe line and Worthington pumps were more than an équivalent 
for such sounding pipes, and were not réquired either by reasonable 
prudence or by any existing régulations; and such is undoubtedly 
the weight of évidence. 

Sounding pipes, moreover, are of comparatively récent use; and 
in stormy or wet weather, it is said, they cannot be advantageoilsly 
used with facility. In cases like this, sounding pipes would not pre- 
vent the damage, but only discover the damage after it was done. 
There is no reason to suppose that sounding pipes would hâve been 
of the least use, or would even hâve been resorted to, had they been 
provided. Had there been any thought of testing the tanks for 
water during the hour on the morning of May 2d, when this damage 
was done, it would hâve been as easy to make that test by the pumps 
as by a sounding rod; the test by the pumps was not made, because 
it was not suspected that any valve was open so that any water 
could get into any one of the eight compartments in which cargo was 
stowed; sounding pipes, if provided, would not hâve been used, for 
the same reason; so that the absence of them cannot be supposed to 
hâve contributed to this damage, and would be therefore immaterial 
eVèn if they had been réquired. 

I am of opinion that this damage is covered by the exemptions of 
the third section ot the Harter act, and that the libels must, therefore, 
be dismissed, with costs. 



GREEN V. COMPAQNIA GENEKALE ITALIANA DI NAVIGATION. 
(District Court, S. D. New York. July 24, 1897.) 

Collision— Steam And Bail — Negliobiit Lookout— Change of Course — 
Saii,s Aback— Mbager Testimony. 

The steamer O., going at the rate of 14 linots, on a course S. W. x S., 
% S., in a clear night at sea, came in collision with the barlc S., previously 
closehauled, on a course E. N. E., oïl the starboard tack, going 3-4 knots. 
The bark's red light was seen a Uttle on the O.'s port bow from one to 
three minutes before collision; the O. ported, but just before collision saw 
the bark's green light, and the port bow of the bark struck the steamer's 
starboard side àft of thè bridge; the bark shortly before had been taken 

'aback, and while aback the steamer's masthead light was seen on the 
bark's starboard beam; the steamer's colored lights were not notlced; the 
bark regained her coursç, either by lufflng or by wearing round, and a bail 
"Light Ho" was given within one minute before collision. Héld both in 
fauït; the steamer fôr négligent lookout and lack of timely measures; the 
bark for careless management and change of course. 
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8. Téstimony Takbn in Pjerpbtuam Rbi Memoriam— Bectiox 868, Rkv. St.— 
Bkkvice op Pbocess JSbcbssaiiy. 

Dépositions in perpetuam rei memoriam under section 868, Rev. St., can- 
not be taken ex pai-te by a proceeding in equity witbout any service o£ 
process upon the défendants in interest, tlwugli tliey are out of tbe country. 
Sucli dépositions, taken before tiie lib^l was flled, excluded. Tlie dhaneery 
practice stated. 

Carver & Blodgett, for libelant. 

Ullo, Ruebsamen & Gochrane, for respondent. 

BROWN, District Judge. The above libel was âled to recover 
the damages ariging from a collision at sea, at about 1 o'clock in the 
morning of March 31, 1893, some 300 miles o£E the coast of Brazil, be- 
tween the libelant's whaling bark, Swallow, bound north for provi- 
sions, and the respondent's steamship, Orione, bound from Genoa, 
Italy, to Montevideo. The night was clear. The Swallow wae sail- 
ing slowly, closehauled on the starboard tack, making a course of 
about E. N. E., with the wind from the S. E., light and a little vari- 
able. The steamer's course was S. W. x S., */* S., and she was mak- 
ing about 14 knots per hour. 

According to the téstimony of the steamer's witnesses, ail taken on 
commission, the red light of the bark was flrst seen from two to three 
minutes before the collision, a little on the steamer's port bow. Her 
helm was then put hard a-port (hard a-starboard in foreign phrase) so 
that the steamer's head turned gradually to starboard. The bark's 
red light continued to be seen until very shortly before the collision, 
when the green light appeared, and a f ew seconds thereafter, the port 
bow of the Swallow struck the port side of the steamer, a little aft of 
the bridge, and about 140 feet from her stem. The Swallow was dam- 
aged along her port side for some distance aft of the cathead. She 
subsequently reached Rio Janeiro where she was repaired. The 
steamer was not seriously injured. 

The only witnesses from the bark that hâve been examined since 
the flling of the libel were Roudet, the fourth mate, and Da Lomba, 
who were on deck before the collision, and also the master, who did 
not reach the deck until a few moments aiter the collision. Roudet 
says that the masthead light of the steamer was seen 15 minutes be- 
fore collision, several miles away, two points ofif the starboard beam, 
afterwards ahead, a little on the port bow, and just before collision 
on the starboard bow ; that no change of course was made by the 
bark, and that she was struck by the steamer a glancing blow on the 
port bow, springing her mainmast and foremast. The colored lights 
of the steamer he did not notice at ail. 

It is plain that this does not account for the collision. To hâve 
the steamer's light two points aft of the bark's starboard beam, the 
bark must hâve been heading about west, and if the bark did not 
chsmge her course thereafter the collision could not hâve happened. 

The answers by the respondent's witnesses, in the dépositions, 
are extremely brief and meager; and though her porting hard 
naturally agreed with seeing the red light on the port bow, and this 
harmonizes with Roudet's statement, there is no explanation why the 
bark's lights, either red or green or both, were not seen earlier from 
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the steamer; nor why a port light seen on her port bow should not 
hâve been avoided, if sbe hard a-ported, as she states, even two min- 
utes before collision; since in that interval, as sbe was going at 14 
knots speed, she must bave cbanged her beadiag at least six points; 
and it is impossible that the bark, going slowly, could hy any slight 
change, after her red light was visible, bave thwarted the effect of a 
change of six points by the steamer going 14 knots. 

The cross-examination of Eoudet, however, shows that the bark did 
not keep her course from the time the steamer's light was flrst seen; 
he says that when that light was seen the bark had been taken aback 
so that the light was seen ait of a-beam, or on the starboard beam; 
that after about 10 minutes maneuvering, during which time the bark 
was drifting backward, she regained her course of about E. N. E., 
so as to bring the steamer's light ahead or on the starboard bow. He 
states indeed that thig was 15 minutes before the collision, but he also 
says that he reported "A light, Ho." The captain who was below 
heard this bail, and in a few moments came to the companion way, as 
he says, and directed the vessel to be kept close to the wind, then 
went back to his room, and before he had time to put on his trousers 
fully, the collision happened. This would indicate that the report 
of the light was less than a minute before collision, instead of 15 min- 
utes; and that the change of the steamer's masthead light from the 
bark's port bow to her starboard bow was some time during this 
period of a minute before collision. 

This agrées with the respondent's, testimony. For such a change 
of lights, considering that the blow wa.s on the bark's port bow, and 
that the steamer was crossing the bow of the bark at the moment of 
collision, from starboard to port, apd that the contact with the 
steamer was aft of the bridge, could. only hâve arisen from the bark's 
change by some swinging to port. The witness says that the mast- 
head light, when reported, was one-half a point on the lee bow, and 
that that was the starboard bow; it was really the port bow. He 
had previously said that he flrst saw the steamer's masthead light, 
15 minutes before the collision, two points ofÊ the starboard beam. 
On cross-exaniination he says the steamer's light was seen about a 
mile oif , and two points oiï the lee beam, but that it did not remain 
on the beam as the bark had caught aback; that she kept sagging 
astern; that the main sail caught full again, and set the vessel ahead, 
and in about 15 minutes she had caught her course again. His testi- 
mony has many contradictions in détail. On redirect he again says 
the bark was aback when he flrst saw the steamer's light; that the 
bark kept sagging astern ail the time; that then the main sail fllled, 
and the vessel took its course, and that then the steamer bore right 
Btraight ahead; and that it was about 15 to 17 minutes from the time 
he flrst saw the steamer's light until the vessel came up to her course, 
and that she was aback 10 minutes. 

The witness Da Lomba adds iiothing trustworthy to the case. He 
says he saw the masthead light about a mile away 15 minutes before 
the collision; that the bark did not change her course at ail; and he 
says nothing about her being taken aback. He also says it was 15 
minutes from the bail "Light Ho," until the collision (which cannot 



QREEN V. COMPAGNIA GENEEALE ITALIANA DI NAVIGATION. 498 

be correct) and Le did not see any colcred lights and did not look for 
them, but thinks the steamer's masthead light that he saw was red. 

XJpon this testimony on the bark's part, indefinite and confused as 
it is, there can be no doubt of great négligence both in ber navigation 
and in the watch and report of the lights of the steamer. That she 
was taken aback, and went astern, and that she was a considérable 
time in getting on her course again must be deemed proved. It is 
not deflnitely stated whether she got back to her course again by 
luflûng, which from the expressions "sagging" and "drifting back," I 
at flrst supposed was the case, or by wearing round. Eoudet's state- 
ment that the steamer's light was first seen two points aft of the 
starboard beam, woold indicate wearing round, and that the bark was 
then heading about west. No questions were asked the witness suffi- 
cient to eXplain the ship's behavipr. 

Upon such uncertainty and contradictions in the testimony in the 
libelant's behalf, and such obvious négligence in the management of 
the bark, no decree against the steamer would be warranted, if her 
own testimony gave a reasonable and probable explanation of the 
collision, and showed reasonable diligence and caution on her part. 
But the case shows that she must hâve kept a négligent lookout, or 
the bark's lights must hâve been seen much earlier, whether the bark 
regained her com-se of E. N. E. by lufdng or by wearing round. In 
the former case, the bark's red light must hâve been visible from five 
to ten minutes before collision, and the bark's change of position, 
though constant and deceptive, must hâve been comparatively very 
slow, and could not hâve been sufiicient to prevent the steamer from 
avoiding her, had timely notice been taken of the bark and had the 
steamer hard a-ported even a minute before collision, as a drawing of 
the situation will show. If the bark wore round, her red light could 
not bave been seen till one or two minutes before collision, and her 
green light must hâve been visible for at least five minutes preceding; 
or else, if the bark regained her course of E. N. E., several minutes 
before collision, her previous changes in wearing round were imma- 
terial. Upon the testimony so far, my conclusion, therefore, is that 
the steamer was négligent in lookout and in timely measures to avoid 
the bark; and that the bark was still more négligent in her manage- 
ment, as the signal, "Light Ho," just before collision proves, this sig- 
nal being given so late probably from the fact that no attention was 
previously paid to the steamer, because of the endeavors of ail on 
deck to bring the bark back to her course; and that upon ail thèse 
circumstances, the steamer's testimony that just before collision the 
bark again changed suflQciently to show her green light, even though 
she had regained the course of E. N. E., several minutes before, ought 
not to be discredited, and that the bark, therefore, contributed to the 
collision by bad management and changes of course. 

Besides the testimony above referred to, the libelant bas offered in 
évidence four dépositions of other seamen who were on board the 
bark, which were taken under section 866 of the Revised Statutes in 
the circuit court of Massachusetts in perpetuam rei memoriam in 
August, 1895, about three months before the présent libel was filed. 
The reason for taking this testimony was, that the seamen were about 
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to départ on distant voyages and it was improbable that their testi- 
mony could be procured when wanted; the présent respondent, being 
a foreign corporation and having no property in this country, it was 
impossible at that time to acquire jurisdiction by th.e flling of any 
llbel ëither in rem or in personam, so that the dépositions of the wit- 
nesses might be taken as in ordinary cases in the principal suit. For 
the same reason no service of process could be made upon the défend- 
ant, or any appearance obtained in the suit in equity to take the testi- 
mony in perpetuam rei memoriam. Accordingly, the proceeding to 
obtain the dépositions was taken by pétition, which was filed in 
Massachusetts on the 16th of August, 1895, setting forth the above 
facts, whereupon an order was entered ex parte for the taking of 
thèse dépositions on the 20th day of August, before a notary public at 
Kew Bedford, the same to be returned and flled of record in the cir- 
cuit court ol Massachusetts. 

The examination of witnesses was accordingly taken ex parte before 
the notary public named on the 20th day of August, and on the 23d of 
August thè dépositions were returned and filed in the office of the 
clerk of the circuit court of Massachusetts; and on the 31st of August 
a decree was entered in that court adjudging that said dépositions 
should remain in perpetuam rei memoriam, to be used in case of the 
death of any of the witnesses, or their inability to attend on the trial 
of any suit for the collision damages. 

The dépositions thus taken were six in number, two of them being 
those of Eoudet and Da Lomba who were subsequently examined as 
witnesses under the présent libel. The other four witnesses could 
not now be found, so as to be produced and examined as witnesses 
in this action, and their dépositions in the equity proceeding are 
offered in évidence, to which objection is made that they are incompé- 
tent. I am of the opinion that the objection must be sustained. 
The dépositions were evidently not taken "according to ordinary 
usage" under the first clause of section 866 of the Kevised Statutes. 
They can only come in, if at ail, under the second clause of that sec- 
tion, which provides that : 

"Any circuit court, upon application to It, as a court of equity, may, accord- 
ing to the usages of cliancery, direct dépositions to be taken In perpetuam rei 
memoriam, if they relate to any matters that may be eognizable in any court 
of the United States." 

Giving to this clause its widest possible scope, as including any 
matter that may thereafter become a subject of litigation, the proceed- 
ing according to the express limitation of the statute must be "ac- 
cording to the usages of chancery." This provision is substantially 
the same as was enacted in the judiciary act of 1789. 1 Stat. 90, 
§ 30. The "usages" referred to are evidently those of the English 
chancery, no différent chancery practice being then or since estab- 
lished hère, in that regard. Counsel hâve not referred me to any 
authority, however, nor hâve I been able to flnd any, for proceeding 
in equity under any circumstances by mère ex parte pétition to take 
dépositions in perpetuam rei memoriam, without any bill ûled, or 
process issued or served on the défendants in interest. The subject 
is treated with some fullnêss in the principal works on chancery prac- 
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tice. They ail require thé filing of an original bill and the service ol 
process in the usual manner upon tiie défendants interested. It is 
the right of the défendants to defeat, if they can, the complainant's 
claim to take such dépositions, and to cross-examine the witnesses if 
the taking of dépositions is allowed. The form of the prayer of the 
bill is the same as in ordinary bills, excepting the requirement that 
the défendants abide the decree of the court See Hughes, Eq. 
Draftsm. (Am. Ed.) pp. 360-362. Story, Eq. PI. §§ 299-306; 2 Dan- 
iell, Ch. PI. & Prac. 1572-1574; Fost. Fed. Prac. § 279; Langd. Eq. 
PI. §§ 201, 202. Ordinarily the complainant cannot proceed to take 
dépositions at once.; The défendant has 14 days in which to show 
cause against proceeding to take the dépositions, and if sufflcient 
cause is shown against it, the complainant is not allowed to proceed. 
1 Madd. Ch. Prac. 187; Corn. Dig. 471; Hughes, Eq. Draftsm. p. 
361. Ordinarily, moreover, the défendant must answer before the 
testim,ony is taken ; but if af ter being served with process he refuses 
to answer or absconds, the dépositions hâve been allowed to be taken 
on those facts being proved. Lancaster v, Lancaster, 6 Sim. 439. 
This was allowed by Lord Eldon in the case of Frère v. Green, 19 
Ves. 319, where he observed: 

"Theye is no instance of sud» an examination before appearance, except after 
service ofsubpœna; and tlien, there being no appearance, the court, holding 
the défendant to be in eontempt, has granted the examination." 

This seems to be the utmost extent of the allowance of ex parte 
dépositions, viz: where the défendants bave been duly served with 
process, and bave thereafter refused to plead, or absconded. As 
there was no process served in this case, nor any légal notice given to 
the défendants, I am obliged to exclude thèse dépositions as irregular, 
and nqt "according to the usages in .chancery." If such ex parte 
dépositions could be thus taken, and afterwards brought into actions 
subsequently begun, much of the testimony in ^dmiralty causes would 
naturally be taken in this way, and cross-examination, that necessaiy 
safeguard of the truth, would be lost. 

Though I must exclude thèse dépositions, therefore, as évidence in 
the action, I hâve nevertheless looked into them for the purpose of 
seeing, whether, regarding them merely as affidavits, they fumish a 
sufflcient ground for a continuance of the cause, considering that the 
évidence on both sides is so meager and unsatisfactory. Koudet there 
States that he flrst saw the light of the steamer off the starboard 
beam, a little bit forward of the beam. When he saw it next, it was 
right straight ahead. Explaining this he says, "Our vessel caught 
aback, and in getting on our course again, and in catching the steam- 
er, it was right dead ahead again, a little ofiE the port bow." 

Da Lomba says the flrst time he saw the light it was on the weather 
beam ; next, right dead ahead. "The bark," he says, "was sailing 
by the wind, and sometimes she would fall off, and sometimes she 
would corne up, and her sails were taken aback, and that caused her 
to go clear round in a circle to get on her course again, and while 
she was going round in a circle I saw this steamer's light on our star- 
board beam, and , when she got on her course again, the steamer's 
light was almost dead ahead, a little on the port bow." Nothing of 
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this appeara in Da Lomba's testimony taken in the présent cause. 
Eoudet says he saw the masthead light "two points on our starboard 
bow about flve miles away, flfteen minutes before the collision, that 
the vessel was ail the time on the starboard tack." He says nothing 
there of being taken aback. McComba, third mate, who was in charge 
of the navigation at the time of the collision, says he first saw the 
steamer'» light off the starboard beam, 20 minutes or a half hour be- 
fore the collision, while sailing on a course N, E. i E. closehauled, and 
that the light continued to appear upon the port bow (an impossible 
account). Explaining this he says, "that they were sailing by the 
wind closehauled, and that the wind was baffling, and the wind caught 
the sails aback, and she swung right around; that she went right 
around in a circle, the whole length of her, until she came round on 
her course again, and that she had not corne on her course fully when 
he first saw the steamer's light, being then about eight points off 
her course." He says thât the course N. E. i E. was regained in three 
or four minutes and that the steamer's light then bore a little on the 
port bow; that he saw the white light and the two side lights on 
the steamer about ten minutes before the collision, when she was 
two or three miles away; that the lights bore on the port bow ail 
the time, and that the course of the bark was not changea. Pease, 
chief ofiScër, states that he was below at the time of collision, but 
that he was on deck about ten minutes before, and saw the steamer's 
masthead lights and two side lights very near, two points off the lee 
bow. His subséquent testimony indicates that that was much less 
than ten minutes before the collision. Taber the second officer was 
below. 

Prom this brief référence to the dépositions exclùded, it is évident 
that the testimony of thèse witnesses, even as the dépositions stand 
and without any of the résulta of cross-examination, would contribute 
nothiag to relieve thé bark from the charge of bad management, but 
would plalûly confirm it; the inconsistendes in the bark's testimony 
are repeated in thèse dépositions, so that it would remain impossible 
to give crédit to any précise détails of their évidence to exempt the 
bark froiii blâme; it shows a change of course of at least eight points 
after the steamer's light was flrst seen, and confirms the steamer's 
story that the bark'S port light was shown and the évident fàilure of 
the bark to pay any attention to the steamer until just before col- 
lision. There is nothing sufflcient to discrédit the steamer's évidence 
of a changé by the bark so as to sho^ her green light just before col- 
lision! This might hâve happèned through too strong a checking of 
a previous sWing to starboard, or a purpose to prevent being taken 
aback again; 

Dectee for the libelant for one-half the damages. 
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TATLOR V. KBECHBVAI/. 

(Cîircult Court, D. Indiana. September 28, 1897.) 

No. 9,475. 

1. JURiaDIOTION OV FEDERAL COURTS — RbMOVAL OF OFPICERS — EXECUTIVE 

FnNCTIONS. 

The national courts cannot rlghtfuUy interfère wltb executive action in 
any case -where an executive offlcer Is authorized to exercise judgment oi- 
fliscretlon In the performance of an officiai act. 

2. Equitt JnRisDiCTioiî — Interpehbncb with Executive Action. 

Courts of equlty concern themselves only with matters of property and 
the maintenance of civil rlghts, and hâve no jurisdlctlon In matters of an 
executive or politlcal nature; nor do they Interfère wlth the duties of any 
department of the govemment except under spécial cireumstances, and then 
only when necessary to the protection of rlghts of property. 

8. Oppicers— Power op Removal. 

The power to remove the Incumbent of an office Is Incident to the power 
of appolntment. 

4 Dbputt Marshals— Power op Marshal to Removb. 

An office deputy of a United States marshal bas no vested rlght of prop- 
erty in hls office or employment, under the act of May 28, 1896. He Is 
employed by the marshal, and hls tenure of office terminâtes wlth the ex- 
piration of the marshal's officiai term; and a court of equlty has no Juris- 
diction to restraln the marshal from removlng hlm. 

6. Same— Civil Service Law— Executive Rules. 

The mies promulgated by the président whleh place office deputles In 
the marshal's office in tîhe classlfied civil service Ust are not a statute, nor 
bave they the force of law. They are merely executive rules and régula- 
tions by authority of law, and are efCectlve, if at ail, only for the Internai 
control and government of the civil service and the executive departments. 
The courts of equlty hâve no jurlsdiction or authority to enforce them. 

Holstein & Hubbard, Henry Warram, and J. M. Berryhill, for com- 
plainant. 

Hawkins & Smith, and Albert W. Wishard, for défendant 

BAKER, District Jndge. This is a suit by the complainant, 
Charles P. Taylor, an office deputy employed in the office of the mar- 
shal of the district of Indiana, to enjoin tlie défendant, Samuel E. 
Keroheval, aa such marshal, from removing him from his office or 
employment as such office deputy. The bill sets forth that the com- 
plainant is a United States deputy marshal for the district of Indiana, 
and is an office deputy; that in October, 1896, he was appointed to 
such office, and duly qualifled as such offlcer by taking the required 
oatho£ office, and has since then discharged the duties thereof, and is 

stili Bucli United States deputy marshal; that on the day of 

— —-,1896, in accordance with the order and direction of the prés- 
ident »f the United States, the attomey gênerai of the United States 
reVised the existing classification of the offices and positions in the 
depaPtifaent of justice so as to include the office occupied by the com- 
plainant within the classified list of those entitled to the beneflt of 
the civil service laws of the United States and the rules and régula- 
tions thereunder; that in November, 1896, the président of the Unit- 
ed States, by an executive; order, as provided by law, extended the 
82 P.-52 
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civil service laws, rules, and régulations to the position occupied by 
the complainant, and dèclàred and proVided tliat the opérations of 
the said civil service lawa, and the riûes and régulations promulgated 
thereunder, should cover and include the position of office deputies 
of the United States marshals and incumbents thereof, and that, 
under the laws of the United States, the office and position of office 
deputy of the United States marshals are under the civil service 
laws, rules, and régulations, and are govemed thereby; that in March, 
1897, the défendant, èamuel E. Kercheval, became and was duly 
appointed and qualified as United Stafes marshal for the district of 
Indiana, and is now such marshal ; that the défendant proposes and 
threatens to remove the complainant from his said office and position, 
and to prevent him from exercising the duties thereof; that he has 
announced and declaxed his intention to oust and remove the com- 
plainant from his office and position as office deputy marshal, and has 
notifled, threatened, and warned him that on August 1, 1897, he would 
remove him, and would thereafter refuse and décline to let him serve 
or act as such deputy, and would décline to recognize or treat him as 
such, and would appoint another in his place and stead; that the com- 
plainant has always faithfully, diligently, and promptly discharged 
the dutiës of his said office, and has not given any cause for his re- 
moval, and in fact no cause exists for such removsJ, and the défend- 
ant allèges no cause for such proposed removal other than that the 
complainant is a Democrat in politics, and he intends to hâve none 
but a Republican in the said office; that the défendant does not com- 
plain in any way as to the faithfulness and carefulness with which 
the complainant has always discharged the duties of said office, and 
bases his intended action solely upon tbe political ground aforesaid; 
that the défendant will, unless restrained and enjoined by the order 
of the court, carry out his threatened purpose, and remove the com- 
plainant from his office, whereby he will suffer great and irréparable 
loss and damage conséquent thereon; and that the complainant has 
no remedy at law, and, unless the court will grant him relief, he is 
remediless in the premises. The complainant prays for a temporary 
restraining order, and, on the final hearing, for a perpétuai injunc- 
tion. To this bill the défendant has interposed a demurrer, and in- 
sista that it discloses no caie for injunctive relief. 

Under ouf- System of gbVèmment, however it may be in the parent 
country, ail ofSces are créated by law, and exist for the public good, 
and not for private émolument. Honesty, capacity, and fltness, and 
not partisan àctivity, should détermine the right to hold office^ be- 
cause the former qualities, rather than the latter, will afford the people 
an efficient public service. And, in so far as the .civil service law 
tends to the securing of a better civil service, it will commend itself 
to the people; and it ought to receive, and I doubt not it will receive, 
from the judicial department, ail thé aid which, under the distribu- 
tion of gôvei-nmental powers in our national System, can be accorded 
to it. However ready the courts may be to aid in securing a better 
und morie efficient civil service, they may not do this by overpassing 
the proper limitations of judicial authority. 
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Lying at the threshold of every soit brought in a court of the 
United States is the question of jurisdiction. National courts of 
equity hâve no jurisdiction over causes of action when there is a 
plain and adéquate remedy at law. Nor, under the distribution of 
powers in the fédéral constitution, hâve the courts of law jurisdic- 
tion of questions of a législative or executive character. It was set- 
tled, upon great considération, in the case of Marbury v. Madison, 
1 Cranch, 137, that the national courts caunot rightfully interfère with 
executive action in any case where an executive oflQcer is authorized 
to exercise judgment or discrétion in the performance of an oflScial 
act. It is only in cases where an executive offlcer is required to 
perform a mère ministerial duty, involving no exercise of judgment 
or discrétion, that the courts may control or direct the performance 
of such ministerial acts. The same doctrine is aflBirmed in Ex parte 
Hennen, 13 Pet. 230, and has never been doubted or denied. The ap- 
pointment and removal of oflBcers or employés involve the exercise of 
judgment and discrétion, and hâve never, so far as the court is advised, 
been regarded or held to be mère ministerial acts. 

But the jurisprudence of the United States has always recognized 
the distinction between common law and equity, under the consti- 
tution, as matter of substance as well as of form and procédure ; and 
this distinction has been steadily maintained, although both juris- 
dictions are vested in the same courts. Penn v. Holme, 21 How. 481 ; 
Thompson v. Railroad Co., 6 Wall. 134; Gates v. Allen, 149 U. S. 451, 

13 Sup. et. 883, 977; Mississippi Mills v. Cohn, 150 U. S. 202, 205, 

14 Sup. et. 75. It is firmly settled that courts of chancery concern 
themselves only with matters of property and the maintenance of 
civil rights. Such courts hâve no jurisdiction in matters of an ex- 
ecutive or political nature; nor do they interfère with the duties of 
any department of the govemment except under spécial circumstan- 
ces, and then only when necessary to the protection of rights of prop- 
erty; nor can they interfère to restrain crimiaal or immoral acts 
unless they affect or threaten to invade rights of property. In re Debs, 
158 U. S. 564, 15 Sup. Ot. 900; Luther v. Borden, 7 How. 1; Mississippi 
V. Johnson, 4 Wall. 475; State of Georgia v. Stanton, 6 Wall. 50; 
In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482; Holmes v. Oldham, Fed. 
Cas. No. 6,643; Muhler v, Hedekin, 119 Ind. 481, 20 N. E. 700. 
"Neither the législative nor the executive department," said Cliief Jus- 
tice Chase, speaking for the court, in Mississippi v. Johnson, supra, 
"can be restrained by the judicial department, though the acts of 
both, when performed, are, in proper cases, subject to its cognizance." 
And Mr. Justice Gray, speaking for the court in Re Sawyer, supra, 
said: "The office and jurisdiction of a court of equity, unless en- 
larged by express statute, are limited to the protection of rights of 
property." And it is clear that the complainant has in no just sensé 
a right of property in his office or employment, for, if he had, con- 
gress would be powerless to abolish his oiHce or to impair its tenure. 
To assume jurisdiction to control the exercise of executive or politi- 
cal powers, or to protect individuals in the enjoyment of purely polit- 
ical rights, would be to invade the domain of other departments of 
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the goTernment, or to intrench upon thé junsdiction of tbe courts of 
commoa law. 
In 2 Beach, Mod. Eq. Jur. § 670, it is said: 

"The Jurlsdlction to détermine the tltle to a public office belongs excluslvely 
to courts of law, and equlty lias no jurisdiction over the appointment and re- 
moval of public offleers, and wlll not interfère in cases of thls character, even 
in a collatéral or Indirect proceeding, or In a bill to enjoln." 

And the learned author cites cases too numerous to be inserted 
hère, which f ully support the text 

The same principle has been repeatedly announced by state courts 
of high authority. In Pletcher v, Tuttle, 151 111. 41, 37 K E. 683, the 
suprême court of Illinois say : 

"The question, then, is whether the assertion and protection of poUtical 
rights, as Judicial power is apportioned In thls state between courts of law 
and courts of chancery, are a proper matter of chancery jurisdiction. We 
would not be tinderstood as holding that poUtical rights are not a matter of 
judicial solicitude and protection, and that the appropriate judicial ti-ibunal will 
not, in proper cases, give them prompt and efficient protection; but we thinli 
they do not come within the proper cognizance of courts of equity." 

To the same effect are In re Sawyer, supra; State of Georgia v. Stan- 
ton, supra; Sheridan t. Colvin, 78 Hl. 237; Dickey v. Keed, Id. 261; 
and Harris v. Schryock, 82 111. 119. 

The gênerai doctrine as to public officiais is thus stated by the 
court of appeals of New York in the case of People t. Canal Board, 
55N. Y. 393: 

"A court of equlty exercises Its peculiar jurisdiction over public offleers to 
control their action only to prevent a breach of trust afCectîng public fran- 
chises, or some illégal act under color or claim of right alïecting injuriously 
the property rights of indlviduals. A court of equity has, as such, no super- 
vlsory power or jurisdiction over public officiais or public bodles, and only talies 
cognizance of actions against or concernlng them when a case is made coming 
within one of the acknowledged heads of equlty jurisdiction." 

In the casfr of Muhler v. Hedekin, supra, the jurisdiction of a court 
of equity to enjoin the members of a çpmmon council of a city from, 
wrongfuUy and without authority ôf law, removing the water trus- 
tées of such city, was considered by the suprême court of Indiana in 
a learned opinion delivered by Mr. Justice Mitchell. The court there 
heldthat: 

"Courts of chancery are not Invested wlth power over the subjeet of re- 
movals of public offleers, no matter in whom the power to malse removals la 
vested." 

It was declared that: 

"The subjeet-matter of their jurisdiction relates to civil property. Injury 
to property, actual or threatened, is the foundation of chancery jurisdiction. 
It is not concerned wlth màtters of a poUtical nature. The gênerai principle 
that equity possesses no power to revise, control, or correct the action of pub- 
Uc, poUtical, or executive offleers or bodles is, of course, well understood." 

Af ter reviewing numerous authoritîes, the court f urther said : 

"We by no méans intend to assert that the duty may not be Imposed upon 
the courts to détermine whether or not the common council of a city may not 
hâve acted outslde of its authority, when it has assumed to act upon matters 
not Intrusted to It; or that courts wlll not, in proper cases and on proper ap- 
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plieation, restraln inferlor oflBcers and bodies, and compel them to act within 
the limits of the law, when such ofiBcers or bodies are assuming to act upon 
matters net committed to their discrétion; nor do we liold that an ofllcer un- 
lawfully removed or interrupted in the dlscharge of Ms officiai dutles Is 
remedlless. What we mean to assert Is that acts that axe within the discrétion 
of the governing body of a city, or acts whlch are absolutely void, and do not 
in some way affect or threaten indivldual property rights or the interest of 
taxpayers, are not subject to the eontrol of courts of chancery. If, therefore, It 
were conceded that the common council cf a city was about to proceed to hear 
charges preferred against an offlcer over whom it had no power or eontrol 
whatever, with a vlew of adopting a resolution looking to his removal or ex- 
pulsion from office, a case would not be presented for the exercise of the chan- 
cery powers of the court. Such a resolution would be without any efiCect what- 
ever, and the law affords adéquate means for the protection of one in office 
against mère harmless ass'umption, snch as is supposed, witlhout resorting to a 
court of equity." 

If the marshal is vested with the power to remove his oflûce dep- 
uties, a court of equity cannot interfère with his exercise of judg- 
ment and discrétion in making sUch removal. If he is not possessed 
of such power, his act of removal is a mère harmless assumption, 
which will be treated as a nullity whenever and wherever drawn in 
question, without resorting to a court of equity. The court cannot 
assume that the attorney gênerai or the président of the United 
States will not at once correct the wrongful act of the marshal when 
brought to his attention. The power and authority of the executive 
department are ample to correct ail acts of usurpation or insubordi- 
nation on the part of the marshal ; and for this, if for no other rea- 
son, this court, as a court of chancerv, is without jurisdiction. 

Having reached the conclusion that the court is without jurisdic- 
tion, I might perhaps properly abstain from expressing any opinion 
upon other questions involved; but as those questions hâve been 
argued with learning and ability, and the court has been invited to do 
so, I will proceed to state my views briefly upon the merits of the 
controversy. 

I think it too clear to admit of serious debate that prior to the 
act of May 28, 1896, the tenure of office of the deputy marshal was 
only co-extensive with that of the marshal, his principal, and expired 
when the term of the marshal expired, unless continued or enlarged 
by spécial provision of law. Such has been the understandihg and' 
practice of ail departments of the govemment since the adoption of 
the constitution. The marshal was authorized to appoint one or 
more deputies, and their compensation, within certain limits, was a 
matter of contract between the marshal and the deputy. The deputy 
was empowered to act for the marshal, and his authoriiy and power 
were limited by those of his principal. Provision was made for the 
payment of the deputy out of the fées which he eamed, but those fées 
were due to and collectible by the marshal alone, and every officiai 
service or act of the deputy was performed in the name of the mar- 
shal. The bond of the marshal covered ail officiai defaults and mis- 
feasances, whether of the marshal in person or of his deputies. In 
the strictest sensé, the deputy marshal was only authorized by the 
marshal to exercise the office or right possessed by him in his name, 
place, and stead. 
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In the judiciary act of September 2i, 1789 (1 Stat. 73, 87), continued 
in force by, sections 789 and 790, Rev. St, 1878, it is provided that: 

"In case 0( the death of any marslial his deputy or deputies shall coutinue in 
office, unless otherwise speclally removed, and shall exécute the same in the 
name of the deceased, untll another marshal shall be appointed and sworn; 
and the defaults or misfeasances In office of such deputy or deputies in the 
meantime, as well as bef ore, shall be adjudged a breach of the conditions of 
the bond giren by the marshal who appointed tihem; and every maishal or 
his deputy when removed from office, or when the term for which the marshal 
is appointed shall expire, shall hâve power notwlthstanding to exécute ail sucîi 
precepts as may be in their hands respectively at the time of such removal 
or expiration of office." 

In Powell V. U. S., 60 Fed. 687, it is ruied thafa deputy marshal is 
not such an offlcer of the United States as can maintain a suit against 
the United States for services rendered by him, and that for such sery- 
ices he must look to the marshal who employed him, and for whom he 
rendered the services for which he brings suit. 

And in Douglas v. Wallace, 161 U. S. 346, 16 Sup. Ct. 485, it is held 
that: 

"The clai^ns of deputy marshals against the marshals for services stand upon 
the same footing as those of an ordinary employé against his employer." 

And if the position of a deputy marshal under the judiciary act of 
1789 had been that of one holding ofiSce in his own right, instead of 
being a mère employé of the marshal, his situation would hâve been 
no more favorable. 

The suprême court of the United States, in Re Hennen, 13 Pet. 230, 
258, held that: 

"AU offices the tenure of which Is not flxed by the constitution or limited by 
lavr must be held elther during good behavlor, or (whieh is the same tliing 'n 
contemplation of law) during the life of the Incumbent, or must be held at the 
veill and discrétion of some department of the govemment, and subject to re- 
moval at pleasure. It cannot for a moment be admitted that it was the inten- 
tion of the constitution that those offices which are denominated 'inferior 
offices' shoùld be held during life. And, if removable at pleasure, by whom 
Is such removal to be made? In the absence of aU constitutional provision or 
statutory régulation, It would seem to be a sound and necessary rule to con- 
sider the power of removal as Incident to the power of appointment. Thls 
power of removal from office was a subject much disputed, and upon wliioh a 
great dlverslty of opinion was entertained, in the early history of the govem- 
ment. Thls related, however, to the power of the président to remove officera 
appointed wlth the concurrence of the senate; and the great question vvaa 
whether the removal was to be by the président alone, or with the concurrence 
of the senate, both constituting the appolnting power. No one denied the 
power of the président and senate jointly to remove where the tenure of the 
office was not flxed by the constitution, which was a f uU récognition of the prin- 
çlple that the power of removal was incident to the power of appointment." 

In the case of Parsons v. U. «., 167 U. S. 324, 17 Sup. Ct. 880, there is 
an elaborate discussion of the power of the président to remove a dis- 
trict attomey of the United States before the expiration of the term for 
which he was appointed, and by and with the advice and consent of the 
senate to appoint his successor. In this case it was declared as the 
unanimous Judgment of the suprême court that the président could 
lawfully remove a district attorney of the United States ■within the 
four years from the date of his commission, notwithstanding the stat- 
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ute explicitly provides that "district attorneys shall be appointed for 
a term of four years, and their commissions shall cease and expire at 
the expiration of four years from tkeir respective dates." The stat- 
uts was construed to mean that their tenure of office should not ex- 
ceed four years, subject to the right of the président to remove them 
sooner. Even conceding the complainant to be an offlcer of the Unit- 
ed States, and not an employé, the right of the président to remove 
Mm at any time is undoubted ; and it would be an idle ceremony for 
the court to attempt to retain him in office when his removal rests 
exclusively in the discrétion of the executive. 

Such being the relation which a deputy bore to the marshal who 
appointed him, the question arises whether the act of May 28, 1896, 
bas wrought any change in their relations in respect to the power of 
removal. In express terms, clearly, no change has been made, and an 
examination of that act will show that no change has been wrought 
by implication. The tenth section of that act provides as f ollows : 

"Sec. 10. That when In the opinion of the attorney gênerai the public Interest 
requires It, he may, on the recommendation of the marshal, whlch recommenda- 
tion shall state the facts as dlstlnguished from conclusions, showing necessity 
for the same, allow the marshals to employ necessary office deputies and 
clérical assistance, upon salaries to be fixed by the attorney gênerai, from 
time to time, and paid as hereinafter provided. When any of such office depu- 
ties is engagea in the service ot attempted service of any writ, process, sub- 
pœna, or other order of the court, or when necessarlly absent from the place 
of his regular employment, on officiai business, he shall be allowed his actual 
traveling expenses only, and liis necessary and actual expenses for lodging and 
subsistence, not to exceed two dollars per day, and the necessary actual ex- 
penses in transporting prisoners, ineluding necessary guard hire; and he shall 
make and render accounts thereof as hereinafter provided." 

And the eleventh section of the act provides as f ollows : 

"Sec. 11. That at any time when, in the opinion of the marshal of any district, 
the public interest wiU thereby be promoted, he may appoint one or more dep- 
uty marshals for such district, who shall be known as fleld deputies, and, who, 
unless sooner removed by the district court as now prpvided by law shall hold 
office durlng the pleasure of the marshal, except as hereinafter provided, and 
who shall eadi, as bis corbpensation, receive three-fourths of the gross fées, 
ineluding mlleage, as provided by law, eamed by Mm, not to exceed one 
thousand five hundred dollars per fiscal year, or at that rate for any part of a 
fiscal year; and in addition shall be allowed his actual necessary expenses, not 
exceeding two dollars a day, while endeavoring to arrest, under process, a 
person charged with or convicted of crime." 29 Stat 182. 

Thèse sections provide for two classes of deputies, denominated, re- 
spectively, "fleld deputies" and "office deputies." We are not now 
concemed with fleld deputies. The marshal, ùnder existing law, is 
required to recommend the appointment of one or more office depu- 
ties, stating the facts showing the necessity of their employment, 
when, if the attorney gênerai is satisfled that such necessity exists, 
he may authome the marshal to employ one or more office deputies 
at a salary to be flxed by the attorney gênerai. AU that the attor- 
ney gênerai does is to détermine whether office deputies shall be ap- 
pointed, and to flx their compensation. When he has so determined, 
the marshal must appoint or employ such office deputies. The attor- 
ney gênerai does not appoint or employ such. deputies in any différent 
sensé than the congress does when it authorizes the marshal to em- 
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plôy deputies. It is clear tiiat the àppointment or èmployment of the 
office deputy is made by the marshal, just as certainly as such depu- 
ties were appointed by him before the act of May 28, 1896, became a 
law. It therefore foUows that the marshal may remove his office 
deputies unless the rules and régulations of the civil service commis- 
sion and their promulgation by an executive order hâve changed the 
law. U. S. V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764. 

It needs neither argument nor citation of authority to demonstrate 
that neither the président nor the civil service commission is clothed 
with législative powers. Neither can change the law, either by repeal 
or by making a new enactment. And it is equally elementary that 
congress cannot delegate its législative powers either to the président 
or the civil service commission. The rules promulgated which place 
office deputies in the marshal's office in the classifled civil list are not 
a statute, nor hâve they the force of law. They are merely executive 
rules and régulations, promulgated by authority of law, and are ef- 
fective, if at ail, only as rules and régulations for the internai con- 
trol and government of the civil service and the executive depart- 
ments. The courts of chancery hâve no jurisdiction.or authority to 
enforce such rules or régulations. Their enforcement lies within the 
domain of the executive departments, which possess ample power to 
enforce the proper observance of and subordination to the rules and 
régulations promulgated by the executive for the government of those 
employed in any executive department of the government. If the mar- 
shal, by the removal orthreatened removal of thecomplainant,has vio- 
lated, or Js about to violate, those rules and régulations, thereis ample 
power in the department of justice to redress the wrong, without any 
resort to a court of chancery. In the opinion of the court, the tenure of 
office or èmployment of the complainant terminated with the expira- 
tion of the officiai term of the late marshal, Hawkins, by whom he was 
employed; and this view is in accordance with the views held by the 
comptroller of the treasury and the présent attorney gênerai. It fol- 
lows that thé demurrer to the bill must be sustained, and, as the bill 
cannot be amended to state a good cause of action, it will be dis- 
missed forî want of equity, at eomplainant's costs. 



SAflTH V. PENDERGAST. 
, (District Court* S. D. New York. June 24, 189T,) 

PrACTICB— ^BoTID bN AppEAL— DiSMISSAL OB' APPEAIi— SDRBTIES LiABLE. 

la Dfeeember, 1882, tàe défendant, on appeal from a judgment In per- 
eonam, executed a bond with surettes "to prosecute sueli appeal with 
effect and pay ail damages and costs awarded against him as such appel- 
lent," etc. After various vicissitudes, Including the appeUànt's bankruptcy 
and asSignineiït, the death of the proctors on each slde, and the appellant's 
death In 1890, no return of the record to the circuit court having been 
made, tUe respondent on motion procured a dlsmissal of the appeal, and 
the order entered in the circuit court directed that "the cause be remitted 
to the district court for final proceedlngs.'' To a motion for summary 
judgmëtit thereupon agalnst the surettes on the bond in the district court, 
It Wfls objected that the bond dld not provide for a payment by the 
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suretles In case of dlsmissal; that summary judgment upon the bond could 
not be had, or if so, the libelant's lâches ^ould precludè any recovery. 
Held: (1) That the provisions in the condition of the bond were distinct, 
and that the bond became operative against the sureties upon the failure 
of the appellant to "prosecute the appeal wlth effect" by procuring a 
return of the record as required by the raies; (2) that upon the remittltur 
filed, the district court was the approprlate one to enforce the bond; and 
that the admiralty practice warrants a summary proceeding against the 
sureties In such cases by order to show cause, upon which every légal and 
équitable défense avallable to the sureties ean be examlned and adjudged 
as fuUy as upon a plenary action; (3) that on its appearing that there had 
been no part payment, the lâches were equal on each slde, and did not 
debar summary proceedings on the judgment^ 

Franklin Léonard, Jr., for libelant. 
Benedict & Benedict, for sureties. 

BEOWN, District Judge. On the lOth of Noveniber, 1882, the 
libelant obtained a judgment against the défendant as owner of the 
bark "Thomas Pletcher," for seaman's wages, amounting with interest 
and costs to 1190.12. On the 2d of December, 1882, a notice of ap- 
peal to the circuit court was filed, and at the same time an appeal bond 
was filed to stay exécution, which was executed by the above-named 
défendant as principal, and by George Bell and Charles F. Elwell as 
sureties, by which they bound themselves to the libelant in the sum of 
$380.24, upon condition that the bond should be void if the libelant 
should "prosecute said appeal with effect, and pay ail damages and 
costs which shall be awarded against him as such appellant, if he 
should fail to make said appeal good." 

The return of the record to the circuit court not being procured to 
be made by the appellant as required by the rules, various motions suc- 
ceeded, with crders of the circuit court granting time; but the condi- 
tions of those orders were not complied with, and no return of the rec- 
ord to the circuit court was ever flled. 

On the 17th of March, 1883, the défendant, Pendergast, became in- 
solvent and made an assignment of his property, and subsequently 
the defendant's proctor di^. In March, 1887, the libelant's proctor 
died, and Pendergast, the défendant, died in March, 1890. 

In , 1896, the libelant employed a new proctor to bring the 

litigation to a close, and in August upon notice to the sureties the ap- 
peal was dismissed in the circuit court for failure to procure the return, 
without costs; and upon a resettlement of the order on the 14th of 'No- 
vember, 1896, the circuit court directed that "the c^use be remitted to 
the district court for final proceedings." Upon the-filing of a certifled 
copy of this order in the district court, application was made for a 
summary judgment against the sureties in the bond upon an order to 
show cause, according to rules 21, 57 (Old Eule 144) ; on which order 
the application for judgment was strenuously opposed by the proctors 
for the sureties, on the grounds, that the bond could not be proceeded 
on in this court; that the bond does not provide for any payment in 
case of a dismissal of the appeal, but only for the payment of the dam- 
ages and costs awarded by the appellate court on the appeal, none such 
being there awarded; that proceedings could not be had summarily, 
because the bond contains no clause to that effect; and linally, be- 
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calisè fhe great lâches ofthelibelant on the appeal should pfeclude 
aiiy recovèry agàinst the sureties. 

The.affldavits presented on the above motion not giTing any very 
satisfactory explanation of the long slumber of the appeal, nor show- 
ing oij the other hand ahy payment of the judgment, in order to give 
opporttlmty for proof of any facts afleoting the equlties of the parties, 
or explaining the long pendency of the appeal, a référence was ordered 
to a commissioner, on which both parties bave given évidence. From 
the cominissioner's report it appears that no part of the judgmeut 
has ever beên paid, and that there is no recognizable légal or équitable 
défense against the liability of the sureties upon their bond. 

Upon exceptions to the report, and application by the libelant for 
summary judgment and exécution against the sureties, the above ob- 
jections are renewed; but upon considération I cannot sustain any of 
thém. , 

1. The appeal bond should be enforced in this court. When the 
cause was rémitted by the circuit court to this c&urt for final proceed- 
ings, and the order to that effect was flled in this court, the bond on 
appeal followed the cause into this court, and must be enforced hère, 
if at ail. The Wanata, 95 U. S. 600, 618. 

2. The flrst clause in the condition of the bond has been broken, for 
the reason that the appellant "did^ not prosecute thé appeal with 
effect," as therein provided. To prosecute the appeal with effect, it 
was necessary that the appellant should procure a retum of the record 
of this court to be flled in the circuit court. See The Brantford City, 
32 Fed. 324. The appellant having failed to do this, the obligation 
of the bond stands good; and the légal damages for this breach of the 
first clause in the condition of the bond are the amount of the judg- 
ment and interest, not exceeding, however, the penalty of the bond. 

It is urged by the counsel for tiie sureties, that the condition of the 
bond, that the appellant "shall prosecute the appeal with effect and 
pay ail damages and costs which shall be awarded against him as such 
appellant if he should fail to make said appeal good," are in effect but 
one single condition; and that the first clause is Identical in meamng 
with the last. If this construction were correct, the words "prose- 
cute said appeal with effect" would be mère surplusage. The coun- 
sel's contention is really to that effect, since it is claimed that no dam- 
ages can be recovered upon this bond because the court of appeals has 
not awarded any damages by reason of the dismissal of the appeal. 

I cannot so conatrue the condition of this bond. On the contrary 
the words "shall prosecute said appeal with effect" constitute a distinct 
clause, and are intended to cover precisely the case which has arisen 
hère; namely, to prevent an appellant who takes an appeal from pro- 
curing any stay of proceedings during the time allowed for procuring 
a return without giving security therefor. To allow such a stay with- 
out security would be wholly contrary to the policy of the law, and t» 
the ordinary practice. The words of this clause are adapted to this 
object; and it would be a most unreasonable construction to treat 
them as surplusage, so as to allow a temporary stay without any se- 
curity at ail, during which time, as happened hère, the défendant 
might become iusolvent 
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The second clause of the bond provides for tbe case In which the 
appellant does prosecute his appeal with effect, by bringing the cause 
properly before the appellate court; and in that case it ia agreed that 
the appellant shall pay ail damages and costs awarded against him, 
if he shall fail to make his appeal good, that is, if he is not successful 
on his appeal. 

In the case of Drummond v, Husson, 14 N. Y. 60, Selden, J., com- 
menta upon the fonn of an appeal bond formerly required by the Re- 
vised Statutes of New York, in order to stay proceedings (2 Eev. St. p. 
595, § 28), which, though not identical, was very similar to the fonn 
of the présent bond. "The condition of the bond," he says, "consisted 
of three branches; if the party either fail to prosecute, or the writ 
should be quashed or discontinued, or the judgment should be con- 
firmed. Thèse three contingencies, upon the happening of either of 
which the obligation to pay was to attach, are obviously entirely dis- 
tinct." They are distinct hère; and considering the object of the bond, 
namely, to stay exécution on the judgment, and that that object was 
thereby attained, there can be no doubt that the proper rule of dam- 
ages for the breach of this first condition of the bond is the amount of 
the judgment, with interest, not exceeding the pénal sum of the bond. 
It is the same rule of damages that is expressly stated in the second 
clause of the bond for the breach of that clause. 

3. The libelant is also entitled to proceed summarily against the 
sureties, although that provision is not expressly inserted in the bond. 
He is not driven to a plenary suit upon the bond by a new action. 

In the admiralty practiee, proceedinp upon bonds or stipulations 
hâve always differed from the proceedings on bonds in the common- 
law courts, in being summary; and in this country thèse proceedings 
hâve usuallv been upon order to show cause. 

See Sup-^Ct. Rules Adm. Nos. 3, 4, 21; Dist. Ot. Eules S. D. N. Y. 
21, 5T (Old Eule 144); Holmes v. Dodge, Abb. Adm. 60, Fed. Cas. No. 
6,637; Gaines v. Travis, Abb. Adm. 422, Fed. Cas. No. 5,180; The 
0. F. Ackerman, 14 Blatchf. 360, Fed. Cas. No. 2,564. 

Under this order to show cause every défense, légal or équitable, 
is ordinarily available to the sureties, that they might obtain in the dé- 
fense of a plenary suit on the bond. Every substantial right is thus 
secured; while tlie delays incident to an independent suit on the bond 
are justly avoided. The proceedings in tlie case of The Blanche 
Page, 16 Blatchf. 1, Fed. Cas. No. 1,524, upon the mandate of the 
suprême court, upon a bond given on appeal from the circuit court to 
the suprême court, are in ail respects analogous to the présent case, in 
the allowance of a summary judgment against the sureties upon an 
appeal bond precisely similar in form to the bond in this cause. 

Full opportunity having been given to the sureties in this case, and 
no cause being shown in law or equity, wliy they should not perform 
the engagement of the bond, judgment should be entered against them 
for the payment of the judgment entered on the mandate of the cir- 
cuit court of appeals, but not exceeding $380.24, the pénal sum named 
in the bond. 

4. It appearing that there has been no payment, and nothing more 
than mère delay on the libelant's part to procure a dismissal of the 
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pending appeal until 1896, there are no more lâches on the respond- 
ent's part than on the part of the appellant, or his représentatives ; and 
the sureties, who are in privity with him as respects the appeal, caii 
no more claim a discharge from their bond on account of thè long 
pendency of the appeal, than the appellant could claim that the origi- 
nal judgment was discharged for the same reason. 
Judgment may be entered as above with exécution thereûn. 



MTJTUAL RESERVE FOND LIFE ASS'N V. CLEVELAND WOOLEN MILLS. 

PARKER V. SAME. 
. (Circuit Court of Appeals, Sixtli Circuit October 11, 1897.) 
Nos. 488, 489. 

1. lN8CIlAlSrCE~Il,LEGAL StIPULATIOUTS— PdBLIC PoiJCT. 

A stipulation in a policy of life Insurance that no suit la law or in equity 
shaU be brought upon it except in the circuit court of the United States ia 
contrary to public policy, and invalid. 

2. Service of Process— Forbign Corporations — Résident Agents. 

By Laws Tenn. 1875, c. 66, § 2, certain foreign corporations are required 
to file with a state officer a power of attorney authorizing the aclînowledg- 
ment of service of process in belialf of said corporations in suit against 
them. Beld, that tïiis does not prevent servlng them with process in tJie 
ordinary way wTiere they hâve a résident agent, but provides an additional 
mode of obtaining jurisdiction. 

8. LiFB iNSURANCB— FORFEITUKB— NONPAYMENT OP ASSESSMBNTS. 

Under the law of New Yorlj, nonpayment of an assessment on a life in- 
surance certificate or policy opérâtes as a forfeiture without any formai 
aiBrinative action by the association after the expiration of the crédit stipu- 
lated by the contract and formai notice of the assessment. 
4 Same — Waivbk op Conditions by ParoIj. 

An agreement In the terms of a policy tliat no change or altération there- 
of ShaU be valid unless in writing may itself be changed by a paroi agree- 
ment made in behalf of the company by a gênerai officer, euch as its secre- 
tary. 

5. Same— FoHPEiTURKS. 

Where the paroi représentations of an Insurance company, made through 
Its secretary to an assignée of a policy, are suci as to induce the latter to 
omit strict performance through tenders of premiums, It would be inéquita- 
ble to permit the company to exact a forfeiture due to its failure to com- 
ply with sueh représentations. 

6. Same — Waivbr bt Aqrbembnt with Assignée — Effect as to Bénéfi- 

cia rt. 

An agreement of an Insurance company with the assignée of a policy, who 
holds it as securlty for a debt, to continue the policy in force after any 
default by the assured, and glve the assignée an opportunity to pay the 
assessment, is operative as to the entire policy, and for the beneflt of ail 
who should be concenied, Including the Interest of the beneflciary in the 
surplus above the debt due to the assignée. 

7. Same — Assiqnment op Policy by Benepiciary — Acknowlbdqment. 

A policy of Insurance was issued to a résident of Tennessee. He as- 
signed it in that staté, and his wife signed a consent upon the assignment. 
Seld, that her refusai to aclsnowledge her signature before a notary dld 
not in itself invalidate the assignment. 

8. Same — Absigsmknt by Iksuked. 

A certificate of Insurance issued by an association organized under Laws 
N. Y. 1883, c. 175, and engaged in conducting an insurance business on the 
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co-operative or assessment plan, may, imder section 18 thereof , be assigned 
by the assured wlthout the consent of payées or benefleiaries having no 
vested right therein. 
9. Plbading— Immatbkial Issues. 

The fact that a défendant takes Issue, in his answer, upon an Immaterial 
question of fact, does net prevent him from Inslstlng at the trial that the 
allégation thus denled is Immaterial. 

Appeals from the Circuit Court of the United States for the East- 
ern District of Tennessee. 

In 1885, John H. Parker, of Cleveland, Bradley county, Tenn., was recelved 
as a member of a co-operative and assessment Insurance association, incor- 
porated under chapter 175 of the Laws of 1883 of the state of New York, 
under the corporate name of the Mutual Reserve Fund Life Association, and 
having its principal office in the city of New York. The poliey or certifieate 
of Insurance was for the sum of $10,000, and was payable to Mary K. 
Parker, wife of the insureû. In January, 1890, this poliey, as we shall here- 
after designate It, was assigned by, a writing indorsed thereon to the Cleve- 
land Woolen Mills, a corporation of the state of Tennessee, for a recited con- 
sidération of $10,000, though the real intent of the asslgnment was to seeure 
to the Woolen Mills Company a large sum of money then due and owing to 
it by the assured. This assignment was by both Parker and his wife, and 
the genulne signatures of both appear thereon. On the 6th day of March, 
1891, the association indorsed its consent to this assignment. Parker con- 
tinued thereafter to pay the assessments made upon him until March 3, 1893, 
when a default occurred by a failure to pay mortuary call No. 66, whieh was 
due and payable on that day. This default appears to bave been accidentai, 
inasmuch as a fund was kept on deposit in a bank at Cleveland for the pur- 
pose of meeting such calls. By oversight, payment of this assessment was 
omltted until March 18, 1893, when a draft for the necessary amount was re- 
mitted by the Cleveland National Bank, in a letter stating that money had 
been deposlted with the bank "to pay premium before due, but was over- 
looked at proper date." To this letter from the bank, the association replied, 
by letter addressed to John H. Parker, as follows: "Dear Sir: We hâve to 
acknowledge receipt at this office of your remittauce of Ç25.70, to be applied 
upon your poliey 27,542, under call 66, and that of Mrs. Mary K. Parker, 88,- 
772, amounting to $10.65. This amount has been placed in the suspense ac- 
count by reason of the fact that the remittance was not in transit until March 
18th, and the thirty days allowed for the payment of call expired March 3d. 
We will require satisfactory application for reinstatement and certiflcate of 
heaith, blank for whiclh purpose we Inclose you herewith. In the mean- 
time we are holding your remittance in suspense account, awaiting this in- 
formation, or the money will be returned to you as you direct." Mr. Parker's 
heaith had failed when this default occurred, and he declined to submit to a 
médical examination; but, as future assessments were made, he caused re- 
mlttances to be made by his banker for the purpose of meeting them. Call 
No. 67 was made March 13, 1893; No. 68, May 1, 1893; No. 69, July 19, 1893; 
and No. 70, September 16, 1893. In response to letters remitting funds for 
their payment, replies were recelved stating that the money had been placed 
"in suspense account," with that of call 66, and was held subjeet to Parker's 
order "or satisfactory médical examination." On November 10, 1893, a draft 
covering thèse four remittances was remitted by express to the Cleveland 
National Bank, -which that bank declined to recel ve; and, on the same day, 
Mr. Parker was notifled of this return of his money, and that the time had 
expired within which he might be reinstated on médical examination. The 
Cleveland Woolen Mills, becoming aware of the claim of the association that 
the poliey had lapsed by nonpayment of call No. 66, flled an original bill in 
the state chancery court for the county of Bradley, October 1, 1894, to which 
it made défendants the said John H. Parker and wife, Mary K. Parker, and 
the Mutual Reserve Fund I^ife Association, for the purpose of having said 
poliey reinstated, and its rights as assignée protected. This bill averred that 
when it applied, March 6, 1891, to obtain tlie consent of said association to 
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the asslgnment of said poUcy, It also asked that notices of assessments, as 
made from time to time, be sent to it, that it miglit arrange for tbe payment 
thereof In case tlie assured was unable to make such paymeEts; that the 
association declined to do thls, but agreed that, if Parker should make de- 
fault, notice should at once be given the assignée, that it might pay the call 
and afold forfeiture. The bill further averred that no notice of the fallure 
of Parker to pay call No. 66 had been given according to this, agreement, and 
that the company had fraudulently concealed from the complainant ail knowl- 
edge of Parker's default, and. was now claiming that the policy had lapsed. 
The bill téndered payment of any assessments not covered by the remittances 
theretofore made by the assured. At this stage of the cause, the Mutual Re- 
serve Fund Life Association appeared and removed the suit to the circuit 
court of the United States. Before answers were flled, John H. Parker died; 
whereupon the Woolen Mills Company flled an amended and supplemental 
bill, averring this faet, and claiming payment of the policy. Mrs. Parker 
answered, and flled a cross bill agalnst the Woolen Mills Company and the 
Insurance Association, setting out the facts heretofore stated, and averring 
that her signature and consent to the assignment of the policy had been ob- 
tained from her by the undue influée ce. and coerclon of her husband, and 
praying that the sald Woolen Mills Company might be decreed to hold the 
proceeds of the policy, when collected, in trust for her use and benefit.. Upon 
a final hearing, the circuit court decreed in favor of the Woolen Mills Com- 
pany, and ordered that any surplus .after the payment of the debt due by 
the assured to it should be held for and paid over to Mrs. Parker, From thls 
decree both the Mutual Eeaerve Fund Life Association and Mrs, Mary K. 
Parker hâve appealed, and separately assignée error. 

Tàeo. Eichmond, for Mutual Reserve Fund Life Ass'n. 

Frank Spurlock and Creed Bâtes, for Mary K. Parker. 

J. B. Sizer and Tomlinson Fort, for Cleveland Woolen Mills. 

Before TAFT and LURTON, Circuit Judges, and BARR, District 
Judge. 

LUETON, Circuit Judge, after making tlie foregoing statement of 
facts, delivered the opinion of the court. 

The first error assigned by the Mutual Réserve Fund Life Asso- 
ciation is as to the action of the court in overruling a plea in abate- 
ment to the jurisdiction of the state court The policy issued to 
John H. Parker contained a stipulation that no suit in law or equity 
should be brought upon it except in the circuit court of the United 
States. This provision intended to oust the jurisdiction of ail state 
courts is clearly invalid. Any stipulation between contracting par- 
ties distinguishing betvreen the diiïerent courts of the country is 
contrary to public policy, and should not be enforced. Nute v. In- 
surance Co., 6 Gray, 174 ; Amesbiu'y v. Insurance Co., Id. 596 ; Reich- 
ard V. Insurance Co., 31 Mo. 518; Beach, Ins. § 1272; Bac. Ben. Soc. 
§ 443; Insurance Co. v. Routledge, 7 Ind. 25; Steam-Shipping Co. v. 
Lehman, 39 Ped. 704; Slocum v. Assurance Co., 42 Fed. 235; Scott 
v. Avery, 5 H. L. Cas. 811, 839-844. The process by which the ap- 
pellant association was brought into court was served upon the local 
agent representing the association at Cleveland, Tenu. The associa- 
tion also pleaded in abatement that it was a corporation of another 
state, doing business in Tennessee in accordance with chapter 66 of 
the Tennessee Acts of 1875, and that by section 12 of that act ail such 
companies were required to file with the insurance commissioner of 
the state a power of attorney, authorizing the secretary of state to ac- 



MUTUAL RESERVE FUND L. ASS'N V. CLEVELAND WOOLEN MILLS. 611 

knowledge service of process for and in, behalf of feaid companies in 
suifs bronght agaiiist them in the courts of the state. The conten- 
tion of tlie appellent is, that as it had complied with this law, no 
process could be lawfully served upon its agents or ofScers, and this 
suit could only be brdûght by process served on the secretary of state. 
This section has not been construed by the suprême court of Ten- 
nessee. By sections 3516 and 3539, Rev. Gode Tenu. (Mill. & V.), 
gênerai provision is made for the service of process upon the résident 
agents of corporatioTis in ail actions growing out of the business of the 
corporation. Though foreign corporations are not speciflcally men- 
tioned in thèse sections, yet they hâve been construed as conferring 
the right to commence a suit against a foreign corporation, doing 
business within the state, by service of process on any agent rési- 
dent in the county where the suit was brought. By the third section 
of chapter 226, Tenn. Acts 1887, it was provided that process might 
bè served "upon any agent" of a foreign corporation found within the 
côùnty where the suit was brought. TMs act was construed as in- 
tending to enlarge, and not limit, the jurisdiction over such com- 
panies. Téléphone Ck). v. Turner, 88 Tenn. 265, 12 S. W. 544. We 
think a like construction should be given to section 12 of chapter 
66 of the Acts of 1875. It was not the purpose of that provision to 
prevent such corporations from being served with process in the or- 
dihary way where they hâve a résident agent, but to provide an ad- 
ditional mode of obtaining jurisdiction which might be available if 
such Company had no résident agent. The plea in abatement was 
properly overruled. 

The second, third, fourth, and flfth assignments of error may be 
grouped and considered together. They présent the question as to 
whether the policy on the life of John H. Parker had lapsed or 
terminated by failure to pay mortuary call No. 66 within 30 days 
from February 1, 1893. Waiving any question as to the sufficiency 
of the notice of that calI under the législation of the state of New 
York, it is suflQciently established that a notice was received of that 
assessment, and that, under the stipulations of the policy, call No. 66 
was due and payable March 3, 1893. This call was not paid or of- 
fered to be paid until March 18, 1893. The policy provided that the 
failure to pay any mortuary call within 30 days after notice should 
terminâte the policy, and ail former payments be forfeited to the as- 
sociation. Nonpayment operated as a forfeiture without any formai 
affirmative action by the association after the expiration of the crédit 
stipulated by the contract and formai notice of the assessment. This 
seems to be well settled by the law of the state of New York, by 
which law this contract must be construed. Eoehner v. Insurance 
Co., 63 N. Y. 160; Eobertson v. Insurance Co., 88 N. Y. 541; Powler 
v. Insurance Co., 116 N. Y. 389, 22 N. E. 576. To meet this claim 
of forfeiture, the assignée of the policy, the Cleveland Woolen Mills, 
relies upon an agreement, which, it allèges, was made with it by tlie 
association, whereby the latter company agreed to give notice of any 
default by Parker in the payment of future assessments to the as- 
signée, and allow payments by the assignée after such notice. In 
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March, 1891, the mil! Company sent Mr. F. T. Hardwick to New York 
for the purpose of obtaining the consent of the Insurance association 
to the assignment of the Parker policy, and to make some arrange- 
ment touching the payment of future assessments. Hardwick went 
to the gênerai ofiBice, and, after some explanation of the object of his 
visit, was referred to Mr. J. M. Stevenson, assistant secretary of the 
association, as the proper oiScer to confer with. The witness Hard- 
wick says he had some difflculty in getting the company to con- 
sent to the assignment, because not upon their printed blanks, and 
not in the form in which they were in the habit of requiring such 
assignments. The matter of consenting to the assignment was taken 
under considération by Mr. Stevenson, with the statement that he 
would confer with the counsel for the association. TJpon Mr. Hard- 
wick's third visit to the office, he succeeded in obtaining the consent 
he desired. This consent was indorsed on the policy by Mr. Steven- 
son, and signed by him as assistant secretary. With référence to the 
payment of future assessments, the witness says he asked "that no- 
tices of the maturity of assessments be sent to the mill company, so 
that they could pay the premium in case Parker did not," but that 
Stevenson "declined to send two such notices, but said they would 
send notices as usual to Parker, and, if he defaulted in the pay- 
ment, they would notify the mill people, and they could pay, and 
after that time the notices would be sent to the mill people regu- 
larly." Hardwick says he asked to hâve this agreement put in writ- 
ing, but that Stevenson declined, "saying, in substance, that this was 
a courtesy which they always showed their policy holders." He 
says, further, that he (Hardwick) "expressed some concem, and he 
(Stevenson) assured him that the mill people should hâve an op- 
portunity to pay the prèmiums." "His manner was so reassuring 
that I relied on it, and came away feeling that they would do so." 
This whole matter of agreeing to give the mill company an oppor- 
tunity of paying, or giving it notice, after a default should be made 
by Parker, is substantially denied by Stevenson. Hardwick and Ste- 
venson were the only persons présent, and the character of neither is 
in any way assailed. Neither is personally interested. Which shall 
be credited? The learned. judge who heard the cause on the circuit 
accepted the statement of Mr. Hardwick, and we are disposed to like- 
wise do so. The reasons which move us in this regard are thèse: Mr. 
Stevenson seems to testify more from his usual course of business 
than from a clear recollection. Doubting his authority to make such 
an arrangement, he is disposed to think he did not. On the other 
hand, Mr. Hardwick is clear and positive. The mill company had 
another policy in another company, which had been transferred by 
Parker to it, and Hardwick was also charged with the duty of ob- 
taining from this other company a like consent; to the assignment 
and an arrangement by which the policy could be kept up. This 
other company agreed to draw on the mill company for its premimns 
on the day due, unless previously paid by Parker. This arrangement 
was communicated to Stevenson, who, Hardwick says, "assured me 
that his company was quite as libéral to its policy holders as that or 
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any other good company." But, more than ail, the subséquent con- 
duct of the mill company impresses us with the belief that they were 
relying upon the arrangement testified to by Hardwick. In order to 
guard against a lapse of the policy by failure of Parker to pay future 
assessments, Mr. Hardwick was instructed to arrange with a New 
York city bank, in case the insurance company refused any arrange- 
ment for notices of assessments, to keep a deposit with it, and to 
hâve the bank tender payment "on or about the last day on which,a 
premium could be paid without allowing the policy to lapse." This 
proposed arrangement was not carried out, says the président of the 
company, "because this agreement with Mr. Stevenson was reported 
to them by their agent, Mr. Hardwick." This failure to carry out 
this preconcerted plan, by which the assignée could hâve been pro- 
tected, or to take any other steps in that direction, tends to confirm 
us in the opinion that Mr. Hardwick's memory is the more to be re- 
lied on. But it has been insisted that Stevenson had no authority to 
make the arrangement he did. This argument is based chiefly on 
the fourth paragraph of the policy, which is in thèse words: 

"(4) No agent of the association lias authority to make, alter, or discharge 
contracts, walve forfaitures, extend crédit^ or grant permits; and no altération 
of the terms of this contraet shall be valid, and no forfeiture thereunder shall 
be waived, unless sueh altération or walrer S'hall be in writlng, and signed by 
the président and one other offlcer of the association." 

In addition to this clause in the contraet itself, appellant refera 
to and points out certain provisions of the by-laws of the association 
providing for an executive committee of the directors, and prescrib- 
ing in gênerai terms the duties of the secretary. In respect to thèse 
by-laws, it is enough to say that nothing in them opérâtes as an ex- 
press limitation upon the authority of the secretary as a gênerai 
oflBcer to extend crédit, as was done in this instance. Neither is 
there anything in the charter of the association or the gênerai laws 
of New York which peculiarly bears upon the authority of such a 
gênerai offlcer of a corporation as its secretary or assistant. Neither 
a contraet of insurance nor any change or altération thereof need be 
in writing. Trustées First Baptist Church v. Brooklyn Pire Ins. 
Co., 19 N. Y. 305; Insurance Co. v. Shaw, 94 U. S. 574; Insurance Co. 
V. Norton, 96 U. S. 234. Neither is it compétent for the parties to 
disqualify themselves from ability to agrée by paroi to any contraet 
which, under the law, need not be in writing, and an agreement in 
the terms of a policy that no change or altération thereof shall be 
valid unless in writing indorsed thereon may itself be charged by 
paroi. "Parties to contracts cannot disable themselves from making 
any contraet allowed by law in any mode in which the law allows 
a contraet to be made. A written contraet can be changed by 
paroi, and a paroi one changed by writing, despite any provision 
in the contraet to the contrary." Insurance Co. v. Norwood, 32 U, 
S. App. 490-499, 16 0. 0. A. 136, and 69 Fed. 71; Insurance Co. v. 
McCrea, 8 Lea, 513 ; Dale v. Insurance Co., 95 Tenn. 38-48, 31 S. W. 266 ; 
Pechner v. Insurance Co., 65 N. Y. 195. "A written bargain is of no 
higher légal degree than a paroi one. Either may vary or discharge 
82 F.— 33 
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the other, and there can be no more force in an agreement in writing 
not to agrée by paroi tlian in a paroi agreement not to agrée in writ- 
ing. Every such agreement is ended by the new one which contra- 
dicts it." Insurance Co. v. Earle, 33 Mich. 143, 153. 

There is nothing in the charter of this association, nor in the. stat- 
ute law of New York, disabling this association from maMng any 
altération in the terms of this contract in respect to extension of 
crédit or waiver of forfeiture which it might see fit to make. It, 
follows, therefore, that the association might agrée to an extension 
of crédit in respect to either annual dues or mortuary assessments if 
it saw fit. Paroi agreements, very gênerai in their terms, for an 
extension of crédit in the payment ofdues, premiums, and assess- 
ments to insurance companies, both life and flre, hâve been upheld 
by the courts of the state of New York. In Howell v. Insurance 
Co., 44 N. Y. 276, 285, there was évidence as to an agreement be- 
tween the insurance company and the assured at the time of the 
payment of the flrst annual premium; that thereafter, "if anything 
should happen to the assured to prevent his paying such premium on 
the day whereon the same became payable, the said policy should 
not thereby become null and void, but should continue in full force 
for a reasonable time thereafter, so that the said premium could be 
paid." The assured died while one aimual premium was due and 
unpaid, and a tender was made of this premium within a reason- 
able time after the death of the assured. Conceming the légal effect 
of this évidence, the court of appeals of New York said: 

"It was not an agreement that the polley might be revived after It had 
become forfelted and become null and void. It was an agreement to continue 
the policy in force after the 15th of July In any year, for a reasonable time, 
to enable the premium to be paid. Instead of requiring prepayment of the 
premium, It gave a crédit for a reasonable time. It was not an agreement 
which would allow an insurance upon the life of a dead man, but it contlnued 
the policy In force, so that there was no forfeiture of the policy or termination 
of the insurance, provided that payment was made within a reasonable time, 
no matter whether the person whose life was insured was dead or alive. 
Hence, if there was no other agreement than the one hère alluded to, there 
could be no reason for saylng that the policy was not in force at the time of the 
death of Mr. Howell." 

In Dilleber v. Insurance Co., 76 N. Y. 567, 572, 573, a forfeiture 
for nonpayment of a premium was insisted upon. For the plaintifl 
there was évidence that in April, 1860, the assured went to the 
gênerai office, and found there a gênerai agent of the compauy and 
its président, and said to them "that he wanted to give up his 
policy, that he could not pay it"; that thereupon one or both of thèse 
oflficers said: "You cannot; you must not give up this policy, Mr. 
Dilleber; you must keep it alive. If you can't pay it when it be- 
comes due, we will give you what accommodation is necessary." 
During the next 15 years the assured paid his annual premiums, some- 
times by note and sometimes by cash, but with no uniform regard 
to the day of maturity. His premium for 1875 fell due December 22, 
1875, and was tendered December 24th, and refused, and the assured 
died January 1, 1876. This évidence was held compétent, notwith- 
standing the policy contained a provision that any consent or agrée- 
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ment whatever not signed by tlie président and secretary, and bear- 
ing the seal of the company, which affected the tenns of the policy, 
should be void. As to this agreement the court said: 

"The évidence was compétent for the considération of the jury, and not la- 
sufflclent to sustain the verdict. In the first place, the parties representing 
the défendant upon that occasion were the président and gênerai agent of the 
Company, and must be held to hâve had ample authority to make such an 
agreement as the plaintifE relies on. In Bliss on Life Insurance ^section 275) 
It is said: 'The company wiU be bound by the acts of the président and 
secretary performed in its office, whether such actJS are in writing or verbal, 
whether they malîe a contract, waive a forfelture, or give a consent;' and so 
are the adjudged cases. Trustées First Baptist Church v. Broolilyn Fire Ins. 
Oo., 19 N. Y. 305; Id., 28 N. Y. 153; Howell v. Insurance Co., 44 N. Y. 276; 
Marcus v. Insurance C!o., 68 N. Y. 625; Leslie v. Insurance Co., 63 N. Y. 27. In 
the next place, It was proper to show thls arrangement by paroi, notwithstand- 
ing the language of the policy In regard to a writing. CarroU v. Insurance 
Co., 10 Abb. Frac. (N. S.) 166; Kolgers v. Insurance Co., Id. 176; Howell v. 
Insurance Co., 44 N. Y. 285. In conséquence of it, the Insured yielded to the 
request of the offlcers of the défendant, consented to retain the policy; and 
by virtue of it the company then received hls promlssory note, which they 
afterwards ooUected, and for each one of fourteen years received with more 
or less regularity the stipulated premium upon the policy. Therefore the 
agreement was supported by a sufficient considération. Bodine v. Insurance 
Co., 51 N. Y. 117; Dean v. Insurance Co., 62 N. Y. 642; Howell v. Insurance 
Co., 44 N. Y. 276. Standing by Itself, it fairly permltted a conclusion that the 
arrangement then made related to the entire life of the policy, or until such 
earlier time as the défendant should notlfy the insured that the paroi agree- 
ment must end, and in the future the condition as written in the policy be 
strictly complied with. Trustées First Baptist Church v. Broolilyn Fire Ins. 
Oo., 28 N. Y. 153. Indeed, it Is not easy to see what other inferenee could be 
drawn from It. The words of the offlcers of the company can hardly be 
llmited to the payment of a premium then four months past due, or to the 
note glven on that occasion, for that was put in suit in September next after 
It was given, or to the next succeeding premium, but they apply rather to the 
policy as an instrument to be 'liept alive' or in force from year to year, not- 
withistanding delay In payment of premiums. This conclusion is very much 
strengthened by inferenees fairly to be drawn from the conduct of the parties. 
It may well be inferred that the company had waived a strict compliance 
with their written contract, and they also aid in the proper construction of 
the agreement of the parties made In April, 1860. Indeed, the conduct of 
both parties from the time of that transaction seems to indicate that they 
regarded it as part of the arrangement of Insurance, and the insured was not 
In fault In trusting to Its contlnuance. The company was bound by it, and 
could not, in good faith, insist upon a strict compliance with the condition of 
payment until, before a premium became due, they gave the insured notice 
that they should exact It. Common falrness required so much. They can- 
not, when their own interest seems to demand It, walve a condition, and, after 
reliance upon It by the insured, vrithdraw the waiver without notice. The 
arrangement proven is not unlilie that conceded to hâve been made in the case 
of Howell against this défendant (44 N. Y. 283), and whicfti was found sufB- 
cient to uphold a verdict. 

There remains only the question as to whether the agreement made 
by Mr. Stevenson is to be regarded as an agreement made by the 
corporation. As to the effect of the clause restricting the authority 
of agents of the association, it is clear that that does not embrace 
gênerai agents or gênerai offlcers. Bac. Ben. Soc. § 426 ; Association 
V. Stapp, 77 Tex. 517-523, 14 S. W. 168; Marcus v. Insurance Co., 68 
N. Y. 626; Hastings v. Insurance Co., 138 N. Y. 473-479, 34 N. E. 
289. In the case last cited, the défense was that the policy was not 
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in force at death of assured, by reason of tlie nonpayment of a pre- 
mium. To meet tins, évidence was offered of a conversation be- 
tween the secretary of the company and assured, in whicti tlie secre- 
tary said to the assured, who was one of its médical examiners, that 
the comi)any would carry him and give hiœ crédit for premiums due 
and to become due thereafter. The trial court thought as this prom- 
ise was made by the secretary when not in or at the gênerai offlce of 
the company, but while in another state, that he had no power to bind 
his company. To this the court of appeals said: 

"We cannot concur In this view. The secretary is one of the gênerai man- 
aging agents of a corporation, and, when In the discharge of the dutles of his 
offlce, he represents the corporation itself. To waive prompt payment of a 
premium about to fall due is an act wlthin the gênerai powers of the secretary 
of a life Insurance company. The président or other gênerai officer of a cor- 
poration has power, prima facle, to do any act which the directors could au- 
thorize or ratlfy. Conover v. Insurance Co., 1 N. ï. 290; Booth v. Banli, 50 
N. Y. 396; Leslie v. LorUlard, 110 N. Y. 519, 18 N. E. 363; Holmes v. Willard, 
125 N. Y. 75, 25 N. B. 1083; Patterson v. Eobinson. 116 N. Y. 193, 22 N. E. 
372; Rathbun v. Snow, 123 N. ï. 343, 25 N. E. 379; Eailroad Oo. v. Dixon, 
114 N. Y. 80, 21 N. E. 110; Mor. Priv. Oorp. |§ 251-253. There was no reason, 
and we are not referred to aiiy controUing authority, for holding that the 
vaiid exercise of his powers dépends upon the particular place where he may 
be at the time. The true test of his authority to bind fhe corporation is not 
whether he acts in the gênerai office or in a distant state, but whether, at 
the time, he is engaged in the discharge of the gênerai duties of his office, and 
in the business of the corporation." 

See, also, Steen v. Insurance Oo., 89 N. Y. 315. 

The New York cases are not peculiar in respect of the validity to 
be attached to agreements by a gênerai agent changiug the express 
terms of a policy of insurance by paroi. Of the many cases dealing 
with this question, and in line with those cited from New Yorli, we 
need cite but the following: Insurance Co. v. Norton, 96 U. S. 234; 
Insurance Co. v. Unsell, 144 U. S. 439-449, 12 Sup. Ct. 671; Insur- 
ance Co. V. Norwood, 32 U. S. App. 490, 16 C. 0. A. 136, and 69 Fed. 
71; Insurance Oo. v. Earle, 33 Mich. 153; Insurance Co. v. McCrea, 
8 Lea, 513; Dale v. Insurance Co., 95 Tenu. 38, 31 S. W. 266. See, 
also. Bac. Ben. Soc. § 426. 

In Insurance Co. v. Unsell, cited above, an agreement for indulgence 
in prompt payment of premiums was sought to be made eut by the 
gênerai conduct of the company in dealing with the assured. Justice 
Harlan adopts the language of Justice Bradley in Insurance Co. v, 
Eggleston, 96 U. S. 577, where it was said by Justice Bradley, in 
speaking for the court: 

"We hâve recently, in the case of Insurance Co. v. Norton, 96 U. S. 234, 
shown that forfaitures are not favored in the law, and that courts are always 
prompt to seize hold of any circumstances that indicate an élection to waive 
a forfeiture, or any agreement to do so on which the party has relied and 
acted. Any agreement-j déclaration, or course of action on the part of an 
insurance company which leads a party insured honestly to believe that, by 
conforming thereto, a forfeiture of his policy will not be incurred, foUowed by 
due conf ormlty on his part, will and ov^ht to estop the company from insisting 
upon the forfeiture, though it might be elalmed under the express letter of 
the contract. The company is thereby estopped from enforcing the for- 
feiture." 
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Eeturning to the facts of the case at bar touching an extension of 
crédit, what the secretary said was in substance tbis : 

"We will continue to send notices to Parker, and cannot undertalîe to send 
you notices also. But, if Parker falls to jmy any assessment, we will extend 
the time within which such assessment can be paid long enougli to give you 
notice and an opportunity to pay la a reasonable time, and thereafter we will 
send notices of calls to you." 

Aside from any weight to be attached to this as an agreement for 
an extension of crédit under certain circumstances, it would operate 
as a fraud to permit an assertion of a forfeiture under the facts of 
this case. The assignée could hâve guarded against a lapse of the 
policy by making tenders from time to time through a New York 
bank, and Hardwick was instructed to make such an arrangement 
in default of some agreement for its protection with the insurance 
Company. Eelying upon the arrangement made with the secretary of 
the company at its gênerai ofQce, no other arrangement was made. 
To repudiate this agreement would now defeat the policy. The act of 
the association through Stevenson bas induced the assignée to omit 
strict performance through tenders made by an agent. Under such 
circumstances it would be inéquitable to permit the forfeiture to be 
exacted. Leslie v. Insurance Ob., 63 N. Y. 27, 33; Pratt v. Insurance 
Go., 55 N. Y. 505, 511; Pitney v. Insurance Oo., 65 N. Y. 6, 22; 
Bridger v. Goldsmith, 143 N. Y. 424, 38 N. E. 458; Insurance Go. v. 
Norwood, 32 U. S. App. 490, 16 0. G. A. 136, and 69 Fed. 71; Insur- 
ance Co. V. Eggleston, 96 TJ. S. 577; Insurance Co. v. Norton, Id. 234; 
Insurance Oo. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671. 

The debt due from Parker to the woolen-mills company, is now less 
than the amount of the policy held as collatéral, and it is assigned 
as error that the assignée should be allowed a decree against the com- 
pany for any greater sum than the debt remaining unpaid. The 
policy itself provides that an assignée of a policy who holds as a 
créditer can recover only to the extent of his bona flde indebted- 
ness, It is a mistake to assume that the assignée has been allowed 
as a créditer to recover any greater sum than the remainder of its 
indebtedness. The légal tltle of the policy is in the woolen-mills com- 
pany, and -the decree provides that the surplus shall be held in trust 
for Mrs. Mary K. Parker, the original beneficiary, who is also a 
party to the litigation. Unless the insurance company is injured, we 
cannot see how it can complain ; and it is not injured if it is liable to 
Mrs. Parker for so much of the policy as is not consumed in the pay- 
ment of Mr. Parker's debt. The contention is, that as between the 
insurance company and Mrs. Parker, the policy bas lapsed. There is 
nothing in this. The agreement with the assignée to continue the 
policy in force until it could pay any assessment which Parker failed 
to pay operated to keep the contra ct of insurance alive as to the 
entire policy, and for the beneflt of ail who should be concerned. The 
money due on the call due March 3, 1893, and ail subséquent calls, 
was tendered to the company, and is still in its hands, subject to its 
disposition, or was tendered by this bill. The policy was therefore 
in force when the assured died, and the decree has been so molded 
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as to protect Mrs. Parker as beneâciary of the surplus and tlie in- 
surer against further liability to ter. 

We corne now to the cross appeal of Mrs. Mary K. Parker, and tlie 
assignment of errors in her behalf. Mrs. Parker's cross bill was âled 
for the purpose of setting up her title, upon the ground that her sig- 
nature and consent to the assignment thereof. had been^ procured by 
undue influence and coercion. Her insistance is that the woolen-mills 
Company, for the purpose of obtaining payment of the debt due by 
her husband, claimed that the debt was criminally incurred by a 
misappropriation of the assets of the company under his control as the 
treasurer of the corporation; that her husband, under fear of prose- 
cution, made the assignment, and, by représentations to her that 
they would be ruined if she refused to join him in the assignment, 
obtained her signature thereto. She further charges that she was 
to acknowledge the assignment privily before a notary public, and un- 
derstood that until she did so the assignment was incomplète and 
învalid. It is further charged and shown that, after Mr. Parker and 
his wife had signed the assignment of the policy indorsed therein, it 
was delivered to the assignée, who subsequently sent a notary to take 
her acknowledgment. The cross bill then allèges that, having recov- 
ered from her fright, she refused to acknowledge her signature, and 
demanded that the policy should be returned to her, which demand 
was refused. Her prayer is that the said woolen mills be decreed to 
hold any recovery against the Insurance association in trust for her 
beneflt. The assignment of an insurance policy, in which a married 
woman is the beneâciary, may be made without priyy examination, 
such as is-necessary under the law of Tennessee to convey title to 
the land of a married woman. Scobey v. Waters, 10 Lea, 551, 563; 
Webster v. Helm, 93 Tenu. 322, 24 S. W. 488. Her refusai to ac- 
knowledge her assignment before a notary public does not in itself 
invalidate it. We are not prepared to admit that the allégations of 
the cross bill nor the évidence bearing upon her assignment are 
sufScient to make ont a case of either undue influence or coercion. 
The claim against John H. Parker was for a shortage in his accounts 
as treasurer of the corporation, of which he was an offlcer. That her 
husband feared prosecution is likely, but that the offlcers-of the cor- 
poration threatened him with prosecution or contemplated criminal 
proceedings is not satisfactorily established. That his wife, under the 
circumstances, should be moved to aid him in settling such a debt, and 
that he alarmed her by expressing his fears of prosecution, hardly 
makes a case of coercion or undue influence. That she was actuated 
by compassion for her husband, and moved by her love for him and 
anxiety on his account, is probable. But we. are not prepared to say 
that she bas made ont a case of légal coercion or duress, or one which 
would justify a court in holding that she did not act freely and un- 
derstandingly. But, aside from this, we are of opinion that her con- 
sent was not essential to the assignment of this policy. The associa- 
tion issuing this policy was organized under chapter 175 of the New 
York Acts of 1883, and was engaged in conducting an insurance busi- 
ness on the co-operative or assessment plan. Rev. St. N. Y. (8th Ed.) 
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p. 1704; Laws 1883, c. 175. By section 18 of that act it is provided 
as follows: 

"Membership in any such corporation, association or societj- sliall glve to 
any member thereof the right, at any time, with the consent of such corpora- 
tion, association or society, to malîe a change in his payée or payées, or bene- 
flciary or beneficiaries, wlthout requiring the consent of such payées or benefi- 
ciaries." Rev. St. N. ï. (8th Ed.) p. 1709. 

Mrs. Parker had no vested interest in this policy, and the assured, 
under this provision of the law governing this contract, had the right 
to change the beneflcîary. There was no contract between the mem- 
ber and payée by which any interest was vested in Mrs. Parlœr. The 
.original désignation of Mrs. Parlcer as the beneficiary was in the na- 
ture of an inchoate or unexecuted gift, and left the member free, 
under the provision of the law above quoted, to change the payée at 
his pleasure, with the consent of the company. That Mrs. Parker paid 
some of the assessments is not material, as it is not shown that she 
did so with her separate estate, or under any contract by which she 
was to acquire a vesjed right. The case of Smith v. Society, 123 N. 
Y. 85, 35 N. E. 197, has no application to the facts of this case. 

But it is said that the woolen-mills company took issue upon the 
question of undue influence and coercion, and should not be allowed 
to sMft ground, and now say that that issue was immaterial. In gên- 
erai terms, the answer denied that Mrs. Parker was entitled "to any 
of the relief sought in her cross bill," and aiso insisted that it could 
not be affected by any of the facts upon which the cross bill relied. 
But, aside from this, we think that taking issue upon an immaterial 
question of fact does not operate as an estoppel, and that it is not 
too late to insist that Mrs. Parker's joining in the assignment was 
not necessary to the title of the assignée under the member's assign- 
ment. 

The matters we hâve considered are conclusive of the case, and ren- 
der unnecessary a considération of other questions. The decree of 
the circuit court must be afflrmed, each appellant paying one-half the 
costs. 



UNION MILL & MINING OO. v. WAKBBN et al. 

(Circuit Cîourt, D. Nevada. September 13, 1897.) 

No. 636. 

QuiBTiNa Title in Fedbral Couhts— Statb Statutes. 

Under the statute of Nevada relating to actions to quiet title to real prop- 
erty, It is not necessary for the plaintiffi, in bringing a suit in equity for 
that purpose In the fédéral court of Nevada, to set out specifically the 
character of his own title, or of the alleged title of the défendant, but it 
Is always sufflcient simply to allège that plaintifC is the owner and in pos- 
session of the property, describing it, and that the défendant Is unlawfuUy 
asserting a claim thereto adverse to hlm. 

This was a suit in equity by the Union Mill & Mining Company 
against George Warren and others to quiet title to certain lands in 
Nevada. The cause was heard on demurrer to the bill. 
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W. E. P. Deal, for complainant. 
Robert M. Clarke, for défendants. 

HAWIiEY, District Judge (orally). This îs a suit in equity to 
quiet title to certain lands and water situate in Storey county, Nev. 
The amended bill allèges that complainant is "the owner in fee, in 
the possession, and entitled to the possession, * • * of 320 acres 
of land," particularly describing it, "together with. ail the waters of 
Six-Mile Canon creek, flowing or to flow to, over, or through said 
land"; that the défendants claim an estate or interest therein ad- 
verse to complainant ; that the claim of the said défendants, and each 
of them, is without any right whatever; that the said défendants, and 
each of them, has no estate, right, title, or interest whatever in said 
land or premises, or to said waters of said Six-Mile Canon creek, 
or any part thereof ; that the claim of the défendants opérâtes as and 
is a cloud upon the title of complainant to said land and premises, 
and to the waters of said Six-Mile Canon creek, and causes complain- 
ant irréparable injury, and défendants threaten, to continue, and do 
continue, to set up and claim said title to said land and premises and 
to said waters, adverse to complainant. To this bill the défendants 
interposed a demurrer, upon the following grounds: 

"(1) The bill of complaint does not state facts sufficient to constitute a cause 
of action. (2) The bill of complaint does not show that défendants hâve done 
or caused to be done any act or thing whlch casts a cloud upon the title of 
complainant to the land described In the blU of complaint. (3) The bill of com- 
plaint does not show that complainant has ever appropriated, or Is the owner 
of, or has any right to or use of, the water of said Six-Mile Canon creek. (4) 
The bill of complaint does not show that défendants hâve appropriated or 
diverted, taken, or used the waters of said Six-Mile Canon creek, or any part 
thereof, or In any manner deprlved complainant of the same, or the use thereof. 
<5) The bill of complaint does not allège or show the nature of défendants' 
claim, or what it is that constltutes the cloud." 

This demurrer cannot be sustained. No authorities hâve been 
cited by counsel in its support. The allégations of the complaint 
are sufficient to constitute a cause of action to quiet title to the 
property in controversy. The statute of î^evada provides : 

"An action may be brought by any person in possession, by himself or hia 
tenant, of real property, against any person who claims an estate or interest 
therein, adverse to him, for the purpose of determinlng such adverse claim, 
estate, or Interest." 

Under thèse provisions, of themselves clear, the suprême court of 
this state has repeatedly held that it is not necessary for a plaintiff 
to set out specifically the character of his own title, or of the alleged 
title of the défendants; that it is always sufficient simply to allège 
that plaintiff is the owner and in possession of the property, describ- 
ing it, and that the défendants are unlawfullv asserting a claim there- 
to adverse to him. The only case that lends any support whatever 
to the views contended for by défendants' counsel is that of Blasdel 
V. Williams, 9 Nev. 161 (from which I dissented), which was directly 
overruled in Mining Co. v. Marsano, 10 Nev. 370, 378. See, also, 
Golden Fleece Gold & Silver Min. Co. v. Cable Consolidated GoM & 
Silver Min. Co., 12 Nev. 312, 320 ; Rose v. Mining Co., 17 Nev. 25, 52, 
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27 Pac. 1105. Numerous state décisions, rendered under statutes simi- 
lap to the statuteg of this state, hâve held such averments in the com- 
plaint to be sufficient. Curtis v. Sutter, 15 Oal. 259, 262; Head t. 
Fordyce, 17 Oal. 149; Rough v. Simmons, 65 Oal. 227, 3 Pac. 804; 
Wall V. Magnes, 17 Colo. 476, 480, 30 Pac. 56; Amter v. Oonlon, 22 
Colo. 150, 43 Pac. 1002; Tolleston Glnh v. Clough (Ind. Sup.) 43 N. E. 
647. 

In Curtis v. Sutter, Mr. Justice Pield, in delirering the opinion of 
the court, af ter stating that the statute of California (from which our 
statute was copied) enlarges the class of cases in which équitable 
relief could formerly be sought in quieting title, and that it author- 
izes the interposition of equity in cases where previously bUls of 
peace would not lie, said: 

"Under the statute of this state, It Is mmecessary for the plalntift to delay 
seeking the équitable Interposition of the court untll he has been disturbed in 
his possession, by the Institution of a suit against him, and until judgment in 
such suit has passed in his favor. It is sufficient If, whllst In the possession of 
the property, a party out of possession claims an estate or Interest adverse 
to him. He can immediately, upon knowledge of the assertion of such clalm, 
require the nature and charaeter of the adverse estate or interest to be pro- 
duced, exposed, and Judlcially determlned, and the question of title be thus 
forever quieted. It does not foUow from the faet that the suit Is brought In 
equity that the détermination of questions purely of a légal charaeter In rela- 
tion to the title will necessarily be witbdrawn from the ordinary cognlzance 
of a court of law." 

But the question is set at rest, so far as the national courts are con- 
cerned, by the décision of the suprême court of the United States in 
Ely V. Railroad Oo., 129 U. S. 291, 9 Sup. Ot. 293. The averments in 
the complaint in that case are identical v?ith this case in so far as 
they relate to the land. The prayers for relief are alike. The com- 
plaint in that case was demurred to, and the demurrer was sustained 
in the lower court, and afflrmed by the suprême court of the territory 
of Arizona, upon the ground that the action must be treated as a suit 
in equity only, and that the complaint made out no case for équitable 
relief. The court shows that this ground would undoubtedly be cor- 
rect in cases arising in states where the distinction between actions 
at law and suits in equity is preserved, but that it has no application 
in states where such distinction does not exist. The court then 
quotes the statute of Arizona, which is identical with the statute of 
this stafe, except it leaves out the qualification that the party, in 
order to bring the suit, must be in possession of the property. With 
référence to the sufficiency of the complaint under this statute, the 
court said: 

"The manifest intent of the statute, as thus amended, is that any person 
owning real property, whether in possession or not, in which any other person 
claims an adverse title or interest, may bring an action against him to dé- 
termine the adverse elaim and to quiet the plàintifE's title. It extends to cases 
In which the plaintlfC is out of possession, and the défendant is in possession, 
and in which, at eommon law, the plaintiff might hâve maintalned ejectment. 
An allégation, in ordinary and concise terms, of the ultimate fact that the plaln- 
tifC is the owner in fee, is sufficient, without setting out matters of évidence 
or what hâve been sometimes called 'probatlve facts,' which go to establish 
that ultimate fact; and an allégation that the défendant claims an adverse 
estate or Interest is sufficient, without furthcr deflning it, to put him to a dis- 
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clalmer or to allégation and proof of the estate or Interest whlch he daims, 
the nature of whlch must be known to him, and may net be known to the 
plalntiff. Thèse conclusions accord with the décisions of the courts of Califomia 
and Indiana under slmilar statutes, from one of tvhlch the présent statute of 
Arizona would seem to hâve been taken. Payne v. Treadwell, 16 Oal. 220, 
242-247; Statham v. Dusy (Cal.) 11 Pac. 606; Heeser v. Miller (Oal.) 19 Pac. 
375; Rallroad Oo. v. Oyler, 60 Ind. 383, 392; Trittipo v. Morgan, 99 Ind. 269. 
The resuit is that the complalnt In this case Is sufflcient to authorize the court 
to détermine the claim of the défendants and the title of the plaintiff, and 
also, if the facts proved at the hearing shall justify It, to grant an injunction 
or other équitable relief." 

In Mining Co. v. Kerr, 130 U. S. 236, 260, 9 Sup. Ct. 511, the court, 
in discussing the same question, said: 

"The flrst issue to be determined is whether the complalnt is sufflcient to 
authorize the admission of évidence impeaching the validity of a patent, or to 
sustain a judgment annulling it. Thls question vvas direetly presented In the 
case of Ely v. Rallroad Co. (recently decided by thls court) 129 U. S. 291, 
9 Sup. Ct. 293. That was an action commenced in a territorial court under the 
statutes of that territory, almost literally the same as the statutes of Utah 
under which this action arose, and the prayer for relief was precisely the same 
in both complaints. The court held in that case that the rule cnforced in the 
circuit and district courts of the United States, that a blU in equity to quiet 
tltle or remove clouds must show a légal and équitable title in the plaintiff, 
and set forth the facts and circumstances on which he relies for relief, does 
not apply to an action in the territorial court founded upon territorial statutes, 
which unité légal and équitable remédies in one form of action. The complalnt 
in the présent case, in compliance with the requirements of the practice act 
of Utah territory, states in concise language the two ultimate facts upon which 
the claim for relief dépends,— that the plaintiff is in possession of the property. 
and that the défendant claims an interest therein adverse to him. Thèse are 
sufflcient to require the nature and character of the adverse claim on the part 
of the défendant to be set up, inquired into, and judicially determined, and 
the question of title flnally settled." 

It is deemed to be unnecessary to speciflcally notice the criticism 
of défendants' counsel as to the alleged ownership in fee to the 
waters of Six-Mile Canon creek, or to state what évidence it will be 
necessary for complainant to introduce in order to establish a right 
to the land and water. It is enough to say that the ultimate facts 
are sufSciently alleged. The demurrer is overruled. 



UNION MILL & MINING OO. T. WARREN et aL 

(Circuit Court, D. Nevada. September 13, 1897.) 

No. 637. 

InJ0NCTIO1î — THKEATENBD TrESPASS — SCFFICIENCY OP BiLt,. 

A bill to enjoin the commission of a threatened trespass Is sufflcient, with- 
out alleging any overt act towards the invasion or destruction of complain- 
ant's rights, if it allèges threats to commit the trespass, and that it will 
be committed unless enjolned, and will cause irréparable injury to com- 
plainant. 

W. E. F. Déal, for complainant. 
Robert M. Clarke, for défendants. 

HAWLEY, District Judge (orally). This is a suit in equity for an 
injunction to enjoin défendants, and each of them, from entering 
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into or upon complainant's land and premises, or any part thereof, 
and from taking, removing, or in any wise interfering witli, the tail- 
ings and residues situate thereon, and from diverting or using, or in 
any wise interfering with, the waters of Six-Mile Canon creeli. The 
substantial averments of the amended bill of complaint are that the 
complainant is the owner in fee, in the possession, and entitled to the 
possession of 320 acres of land situate in Story county, Nev. (par- 
ticularly described); that it is the owner, in the possession, and en- 
titled to the possession and the exclusive right to ail the waters of 
Six-Mile CaSon creek flowing or to flow over, through, and upon 
said land; that there are large deposits of tailings and residues from 
the working of ores containing gold and silver upon said land, which 
said tailings and residues were collected and saved by artiflcial means 
by the predecessors in interest and grantors of complainant for more 
than 15 years prier to the commencement of this suit; that the prin- 
cipal value of said land is, and consista of, the said tailings and res- 
idues; that the said défendants, and each of them, without any right, 
lay claim to a portion of said land (describing the portion), together 
'with ail said tailings and ail deposits on said land, and also the ex- 
clusive right to the waters of Six-Mile Canon creek; that said de- 
fendants, and each of them, threaten to enter into and upon complain- 
ant's land, and threaten to take, work, and reduce the said tailings 
and residues, and to take and use the waters of said Six-Mile Canon 
creek for such purposes, and threaten to extract from said tailings and 
other residues the gold and silver contained therein, and to appro- 
priate the same to their own use; that said défendants will, unless 
enjoined and restrained therefrom by the injunction of this court, 
take and use the waters of said Six-Mile Canon creek for said pur- 
poses, and extract from said tailings and other residues the gold and 
silver contained therein, which, unless prevented by injunction, will 
work irréparable injury and wrong to complainant, and cause irrép- 
arable damage; that said défendants, and each of them, are insol- 
vent, and wholly unable to respond in damages which will resuit from 
their wrongful and injurious acts. It further allèges the commence- 
ment of a suit against défendants to quiet the title to said lands and 
water rights. To this bill the défendants demur (1) upon the gênerai 
ground that the complaint does not state facts sufflcient to constitute 
a cause of action; (2) "it does not appear that défendants, or either 
of them, hâve taken or appropriated, or attempted to take or appro- 
priate, any of the tailings and residues mentioned in the complaint, 
or that défendants, or either of them, hâve diverted, appropriated, or 
used, or deprived complainant of the use of, the water of said Six- 
Mile CaBon creek." 

The first point of the demurrer is settled adversely to défendants in 
Mining Co. v. Warren (No. 636; just decided) 82 Fed. 519. 

The contention of the défendants upon the second point is that, in 
order to entitle complainant to an injunction, it must first show that 
an actual trespass has been committed by the défendants upon its 
property; that there must be some overt act committed by the défend- 
ants towards the invasion into, or destruction of, the rights of the 
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complainant, independent of threats by word ot mouth, before the 
extraordinary powers of a court of equity by injunction can be called 
into motion. Under ordinary circumstances, courts will not and 
should not grant an injunction to prevent a trespass. The exer- 
cise of this power requires caution, délibération, and sound judicial 
discrétion. It should never be extended except in cases of irrépar- 
able injury, when courts of law cannot afflord adéquate remedy. 
The right must be clear, the injury impending and threatened, so as 
to be averted onlv by the protective préventive process of injunction. 
It is not an essential prerequisite to an injunction to show that de- 
fendant is insolvent ; but, to set the equity jurisdiction in motion, the 
injury must be irréparable, or the défendant insolvent, or the injunc- 
tion be necessary to avoid a multiplicity of suits. In the présent 
case it is alleged that the tailings, which hâve been accumulating for 
several years, contain gold and silver, and constitute the principal 
value of the land. The défendants threaten to work thèse tailings, 
and couvert the gold and silver contained therein to their own use. 
This Tvould necessarily be destructive of the estate, and work irrépar- 
able injury to complainant. It stands in the same category as the 
extraction or removal of valuable ores from a mining claim, or coal 
from a coal mine, or the boring of gas wells on lands vvfhere gas ex- 
ists, etc. In ail such cases it is held that the acts committed or 
threatened, looking to the accomplishment of such purposes, work an 
irréparable injury to the complainant; that an action for damages is 
inadéquate, because the damages could not be measured. In ail cases 
vphere the mischief complained of is irrémédiable, and tends to de- 
stroy the substance of the property, an injunction will be granted in 
order that the property may be preserved from destruction. The rea- 
sons which anTjly to such cases are analogous to suits brought to 
restrain waste by enjoining the cutting down of trees which consti- 
tute the principal value of the land. It has been held in such cases 
that, in order to justify the issuance of an injunction, it must be 
alleged either that the défendant laid the ax at the root of the tree, 
or that he threatened to do it. 2 Madd. Ch. c. 281. The principle in- 
volved is similar in some respects to actions brought by a landlord 
against a tenant to restrain the commission of waste. In Tayl. Landl. 
& Ten. § 691, itissaid: 

"A landlord need not wait untU waste Is actually committed; for, tf he ascer- 
tains that tàe tenant is about to commit any act wliicli would operate as a 
permanent Injury to the estate, the court will interfère and restrain Mm from 
doing such act. And whether he begins, or threatens, or shows an intention to 
commit waste, an Injunction will be granted." 

But coming more directly to the précise point involved herein are 
the following cases, which speak in clear language upon this subject, 
and show that the complaint in the présent case is sufflcient : 

In Gibson v. Smith (decided In 1741) 2 Atk. 183, Lord Chancellor 
Hardwiçke said: 

"The plalntiff may certainly corne Into this court to restrain the défendant 
from opening the mines, even If he has only threatened to do it; nor is it 
necessary the plalntiff should hâve walted until the waste is actually com- 
mitted." 
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In More t, Massini, 32 Cal. 592, 594, the second count of the 
complaint alleged that complainant was the owner of the land; that 
he was in possession; that the défendants threatened to enter t'uere- 
on, and to quarry and remove asphaltum therefrom; and that they 
would do so unless restrained. ïhe court, with référence to thèse 
averments, said: 

"The second couat states a good cause of action. The gravamen is a threat- 
ened trespass upon land. The trespass is In the nature of waste, and it will 
be committed unless the défendant is restrained. Should the threat be ful- 
fllled the plalntiff would be deprived of a part of the substance of his In- 
heritance, which could not be specifically replaced. In the class to wMch this 
case belongs, no allégation of Insolvency Is necessary. The Injury is Irréparable 
In Itself." 

In Mining Co. v. Dodds, 6 Nev. 261, 264, the court held that a com- 
plaint which alleged that plaintiff was the owner and entitled to the 
possession of lands; that there were improvements thereon; that 
défendants were in possession, and threatened to destroy, and would, 
if not enjoined, destroy, such improvements; and that défendants 
were insolvent and unable to respond in damages, — was sufBcient to 
support an order enjoining défendants from removing the improve- 
ments or committing waste. In High, Inj. § 18, it is said: 

"The remedy by Interlocutory Injunction being préventive in its nature, It is 
not necessary that a wrong should hâve been actually committed bef ore a court 
of equity will Interfère, since. If this were required, it would in most cases 
defeat the very purpose for which the relief is sought, by allowing the com- 
mission of the act which complainant seeks to restrain. And satisfactory proof 
that défendants threaten the commission of a wrong which is within thelr 
power is sufllcient ground to justlfy the relief." 

The demurrer admits the allégations of the complaint, and if, upon 
the trial, the complainant proves the allégations contained in its bill 
to be true. it will be entitled to an injunction. The demurrer is over- 
ruled. 
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KENNEDY et al. v. SAME. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1897.) 

Nos. 372, 373. 

1. Equity — Compbnsatiok dp Master. 

The compensation of a master in ehancery should be measured by the 
amount of work done, the time employed, and the responsibility assumed, 
havlng also in view the magnitude of the interest Involved. It should be 
reasonable,— perhaps libéral,— but not exorbitant. 
Samb— Excessive Allowance — Sale of Railhoad. 

A master was appointed to sell a railroad 112 miles long under a mort- 
gage securing $1,380,000 in bonds, and which was subject to a prier mort- 
gage of $300,000. The road was purchased by the bondholders for $250,000. 
The master had no extraordinary duties to perform, and the entire period 
of hls service was only two months, the actual time employed probably not 
exceeding 10 days. Eeld^ that an allowance of $4,000 was not justified, 
and that any sum over $2,500 would be excessive. 
3. Same— Appointment dp Master. 

A master in cihancery, being an officer of the court, should be selected and 
appointed by the court. Any arrangement or agreement by the parties 
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fôr selecting the master and fixlng his compensation, in advance of his ap- 
pointment, Is improper, In disrespect of the court, and should net be tol- 
erated. 

Appeals from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Thèse appeals présent the question whether the amount allowed the spécial 
master for his service in the sale of the railway In question was excessive. 
The Jacksonville, Louisville & St. Louis Railway Company on May 1, 1890, exe- 
cuted Its mortgage or trust deed to the Finance Commlttee of Pennsylvania, 
as trustée, upon Its rallvfay extendlng from Jacksonville to near Mt. Vernon, 
in the state of Illinois, a distance of 112 miles. The trust deed was given to 
secure bonds to the amount of $1,380,000, payable in the year 1940, with semi- 
annual interest; and was subject to a prlor mortgage of ?300,000. Upon de- 
fault in payment of interest and taxes a bill was flled on the 7th day of De- 
cember, 1893, for a foreelosure of the trust deed and a sale of the property, 
whlch resulted in a decree, entered on the 23d day of April, 1896, finding the 
amount of unpaid Interest to be $172,500, ■ and directing a sale of the railway 
(subject to the prier mortgage, and to an Issue of receiver's certificates amount- 
Ing to $115,000), upon public notice, providlng that no bid for less than $250,000 
should be accepted, and appolntlng Phillip Barton Warren, the appellee, spé- 
cial master to conduct the sale, wlth the usual powers of masters In sueh cases. 
On June 10, 1896, the property was sold by the spécial master to Robert F. 
Kennedy and Joseph H. Dunn, a commlttee representlng and purchasing in be- 
half of the bondholders, and for the sum of $250,000. The sale was conflrmed, 
and the spécial master, by direction of the court, executed and delivered a deed 
to the purchasers. On the 27th of August, 1896, the spécial master, by péti- 
tion, applied to the court to détermine and assess the amount of compensation 
due him for his service, clalmlng the sum of $5,000 therefor. Upon that péti- 
tion évidence was taken wlth respect to the service performed, which service 
consisted In draftlng and causlng to be publlshed the notice of sale, attending 
the sale, making report to the court, drawing and executlng a deed to tlie pur- 
ehaser, and recelvlng from the parties the bonds, to be stamped by him wlth 
the appropriate proportion of the bld applicable to those bonds. Evidence was 
taken with respect to the allowances to mastei% upon sales of railway In the 
Southern district of Illinois and in other districts, and also to the effect that 
prlor to the decree there was some friction between counsel for the respective 
parties wlth regard to the appolntment of spécial master and to his compensa- 
tion; and It was asserted upon the one side and denied upon the other that 
there was agreement between counsel that, in case of the appointment of Mr. 
Warren, the appellee, as spécial master, his compensation should be flxed at 
the sum of $1,500. The court allowed the master for his service the sum of 
$4,000, from whlch decree the Finance Commlttee of Pennsylvania, the trus- 
tée, and Kennedy and Dunn, the purchasers under authorlty conf erred by the 
decree of foreelosure, appealed. 

Henry A. Gardner, for appellants. 
Buford Wilson, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKENS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The eighty-second rule in equity prescribed by the suprême court 
provides that "the compensation to be allowed to every master in 
chancery for his services in any particular case shall be flxed by the 
circuit court in its discrétion, having regard to ail the circumstances 
thereof." Our review of the decree complained of is therefore nec- 
essarily limited to the question whether the discrétion of the court 
has been improvidently exercised. A master in chancery occupies, 
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it is true, a position of responsibility and of trust. The court looks 
to Mm to exécute its decree tliorougkly, accurately, and in full re- 
sponse to the confidence extended to Mm. His compensation should 
be measured accordingly. He should be remunerated for the actual 
work done, and the time employed, and the responsibility assumed. 
The amount of compensation should be fixed with due regard to the 
magnitude of the interests involved, and to the responsibility of the 
position. The amount of such compensation, while it should be rea- 
sonable, and perhaps libéral, should not be exorbitant. Possibly, 
much ground for complaint wonld be avoided if the amount of com- 
pensation could be determined by some fixed standard. Yet so varions 
and dissimilar are the services performed, and the character and es- 
tent of the responsibilities assumed, that it might work injustice to 
deal with such matters by any ironclad mie. The service hère would 
seem not to hâve been arduous. It was ail performed within a period 
of two months, and the time actually employed in it could not well 
hâve exceeded 10 days. The service consisted in the préparation and 
publication of notices of sale, attendance at the sale, the exécution 
of a deed, the ascertainment of the proportionate amount of the bid 
applicable to each outstanding bond, and the stamping of such amount 
upon each bond. The railway in question was a small affair, being 
only 112 miles in length, and manifestly unremunerative. The road 
was bonded for about $14,000 a mile, and could not pay interest upon 
its bonded debt. The court was obliged to issue receiver's certiflcates 
to the amount of $115,000 to keep the road in proper repair, and to 
provide for outstanding liabilities for récent opération of the road, 
chargeable upon the corpus of the property in priority to the mort- 
gage. It was understood to be and was necessarily the case that the 
bondholders must, for their own protection, buy in the road; and, 
manifestly, their committee would be, as in fact it was, the only bid- 
der at the sale. The responsibility assumed by the master was, there- 
fore, not great. The évidence offered in respect to the value of the 
service dealt largely with the amount of allowances to masters upon 
the sale of railways in that and other fédéral districts. The peculiar 
circumstances surrounding those cases are not disclosed, and, unless 
there were some extraordinary conditions existing of which we are 
not informed, we fear that some of thèse allowances were excessive. 
WMle we cannot agrée with the ruling in Middleton v. Telegraph 
Oo., 32 Fed. 524, that compensation in such cases should be measured 
by the standard of judicial salaries, — which are not inf requently mea- 
ger, — we are also of opinion ihat the rule seemingly approved in Eail- 
way Co. V. Heath, 10 Blatchf. 214, Fed. Cas. No. 4,516, to treat stocks 
or bonds passing through the hands of the master as so much money 
committed to Ms keeping, and allowing him a percentage thereon, in 
analogy to the commission allowed to the clerk of the court or to an 
exécuter or administrator for receiving and paying out money, or to 
a broker for the purchase and sale of stocks or bonds, might, in many 
instances, work out an exorbitant compensation. We are reluctant 
to disturb a decree of this character, when much must be largely rested 
in the discrétion of the court below. We cannot, howcver, but regard 
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the amount allowed as excessive in Tiew of the oircumstances sur- 
rounding this case. 

In a case in the Eastern district of Wisconsin, involving the sale of 
the street-railway system of the city of Milwaukee, with more Unes 
of railway than the one in question, the road was sold for $5,000,000. 
The master dealt with bonds to the amount of nearly $9,000,000, and 
with a considérable amount of money. He was obligea to go to New 
York with respect to the stamping upon each of thèse bonds the pro- 
portionate amount of the bid; and other services, not required in the 
case hère, were performed by him. There the sum of $3,500 was al- 
lowed by the court. In the case of the sale of the Louisville, ISTew^ 
Albany & Chicago Eailroad, in the district of Indiana, the road was 
512 miles in extent, was sold for $3,000,000, and the master dealt 
with bonds to the amount of over $8,000,000, and was likewise re- 
quired to go to the city of New York in the discharge of his duties. 
In that case the like sum of $3,500 was allowed. In both thèse cases 
we think the amount was fair and libéral, but not excessive. The 
case in hand was not nearly so important as the cases referred to; 
the responsibility was not nearly so great. We think that an allow- 
ance of $2,500 for the services rendered would hâve been a fuU and 
libéral compensation, and possibly too much. We are of opinion that 
any greater sum must be deemed excessive. 

There was évidence pro and con with référence to an alleged agree- 
ment between counsel representing one of the complainants below 
and counsel for the appellants hère with respect to the person who 
should be appointed master, and the compensation which should be 
paid him. We hâve not considered that évidence in respect to the 
amount of compensation, and we refer to it only to say that courts 
ought not to regard any such arrangement between counsel, made in 
advance of the appointment of the master. It is not to be toleratea 
that parties to a suit may hawk such employment about the street, 
and award it to the lowest bidder. The master is an ofScer of the 
court. He is appointed by and should be selected by the court, and 
not by the parties. The ofûce is one of dignity and responsibility, 
and, while it is proper that the master should receive from the par- 
ties in interest ail proper suggestions with référence to the manner 
in which he should comply with his duty, it still remains that he must 
détermine for himself how his duty should be performed, and he owes 
it to the court that its orders should be carried out strictly and im- 
partially, and not in favor of one interest against another. He oc- 
cupies a quasi judicial position. He is not the servant of, nor bound 
to obey the orders of, any party to the suit; and he should not become 
a mère dummy, to be used by interested parties to effect their purposes. 
When his services hâve been performed, it would, of course, be agree- 
able to the court, and relieve it of responsibility, if the parties inter- 
ested could agrée with the master upon an amount of compensation 
satisfactory f o both. But in advance of the appointment such agree- 
ments are improper, and in disrespect of the court. 

The decree will be reversed, and the cause remanded for further 
proceedings in the court below in conformity with this opinion. 
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UNITED STATES T. HOPKINS et aL 
(Olrcnlt Court, D. Kansas, First Division. September 20, 189T.) 

L MosoPOiiiES AND Rbstkaints op Tradb. 

In a suit to restrain alleged violations of thé law of July 2, 1890, agalnst 
trusts and monopoUes affecting Interstate commerce, the existence of an 
illégal comblnation among the défendants Is to be detennlned net alone 
from what appears on the face of the preamble, mies, and by-laws of thelr 
association, but from the entlre situation, and the practical worklng and 
results of thelr methods ef doing business, aa disclosed ïny fbe évidence. 

9l Bamb— Live-Stock Exchanqb. 

The défendants were members of a voluntary, unlncorporated exchange 
or association at Kansas City, and had agreed to be bound by Its articles! 
of association, rules, and by-laws. Thelr business conslsted in recelvlng,! 
buying, selllng, and handling, as commission merchants, Uve stock recelved 
at the Kansas City stock yards from, and sold for shipment to, various states 
and terrltorles. Thèse stock yards fumlshed the only avallable public mar- 
ket for that purpose for an exceedingly large area, Includlng many states 
and terrltorles. One of the rules of the association fixed a minimum rate of 
commissions to be chargea by jnembers of the association, and prohiblted the 
employment, by any commission flrm or corporation, of more than three per- 
dons to travel and sollclt business, and prohlbited the sending of prepald 
telegram or téléphone messages quotlng the markets; and another raie shut 
ont ail deallngs and business intercourse between members and nonmembers. 
Persons attemptlng to carry on business wlthout Jolnlng the exchange 
■were systematically blacklisted and boycotted, and thus effectuaHy prevented 
from securlng or transactlng business. Eeld^ that the association was an 
Illégal combinatlon to restrict, monopollze, and control that claa» of trade 
and commerce. 

3. Bame— Reasonablknbbb of Eesteaints. 

The act of congress is almed agalnst ail restralnts of Interstate commerce, 
and its purpose is to permit commerce between the states to flow In Its 
natural channels, unrestrlcted by any combinations, contracts, conspiracles, 
or monopolies whatsoever. The reasonableness of the restrictions In a 
glven case is Immaterial. 

4. COMMBRCB BBTWKBN THE StATES. 

The fact that the place of business of an association is located upon both 
•ides of the' Une dividing two states Is In Itself of no material Importance 
In determlnlng whether the business transacted by It Is commerce between 
the states. 

5. Sahb. 

The àhlpments of llve stock from growers, dealers, and traders in varions 
atates and territorles to the défendants was sollclted by the latter chiefly 
through Personal solicltatlon of travellng agents, and through advertlae- 
ments. The course of business involved fréquent loans to shippers In 
other states, secured by chattel mortgages on herds, and fréquent drafts 
drawn by shippers on the défendants, and discounted at thelr local bank» 
In other states on the strength of bllls of shipment attached thereto. 
Shipments were made to Kansas City, and the loans or drafts pald from 
proceeds of sale, and the balance remltted to the shippers. Sales at Kan- 
aas City were made for shipment to markets in other states, as well as for 
Blaughter at packing houses near by. The trafflc was of Immense propor- 
tions, and défendants were active promoters, and frequently Interested par- 
ties, and gathered In for sale and slaughter mlUions of cattle, sheep, and 
hogs; and thelr rules and régulations covered the entlre business, and ex- 
tended over the whole fleld of opération. Held, that défendants were en- 
gaged In commerce between the states, and were subject to the provisions 
of the law of July 2, 1890, agalnst trusts and monopoUes. 
%. BuBJBCTs OF Interstate Commerce. 

The Uve stock shlpped to défendants from other states throu^ their «o- 
llcltatlon and procurement, to be sold to a large extent for reshlpment to 
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other States, or, If the market should be unsatisfactory, for reshipment for 
sale at markets In other states, does not cease to be tbe subject of Inter- 
state commerce as soon as It reaches Kansas City or Is tliere unloaded, nor 
until it has been so acted upon that It bas become incorpora ted and mingled 
with the mass of property in the state. 

7. Same — SuBJBCTs op Interstate Commekcb. 

I-iive stock shipped from varions states to the yards of a stock-yards as- 
sociation in another state, by the solicitation and procurement of the mem- 
bers thereof, to be there sold, or to be reshipped to other states, if the mar- 
ket should be unsatisfactory, does not cease to be a subject of interstate 
commerce as soon as it reaclies such yards and is there unloaded, nor until 
it lias been further acted upon so as to become mingled with the mass of 
property in the state. 

The bill in this case is presented under the act of congress of July 
2, 1890 (26 Stat. 209). 

It charges that each of the défendants, aboiat 300 In number, are members of 
a voluntary, unincorporated association, known and deslgnated as the "Kansaa 
City Llve-Stock Bxchange," and hâve adopted articles of association and rules 
and by-laws whereby they bave agreed that they will faithfuUy observe and 
be bound by the same; that the government 'of said association is vested in 
a board of 11 directors, and its offlcers, consisting of a président, vice prési- 
dent, secretary, and treasurer; its place of business is In a building situated 
on the line between the states of Missouri and Kansas, and that défendants 
transact business partly in one state and partly in the other; that substantially 
ail of the business transacted in the matter of receiving, buying, selling, and 
handling live stock at the Kansas City Stock Yards is carried on by défendants 
and other members of said exchange, as commission merchants; that a large 
proportion of such live stock is shipped from the states of Kansas, Nebraska, 
Colorado, Texas, Missouri, lowa, and Arkansas, and the terrltories of Okla- 
homa, Arizona, and New Mexico, and is sold by the défendants to the varions 
packing bouses in Kansas City, Mo., and Kan., and also for shipment to other 
markets; that a vast number of live stock is thus annually received and sold; 
that said Kansas City market is a public market, and supplies a large number 
of packing houses in Kansas City, Kan., and Kansas City, Mo., and other 
cities in difCerent states of the Union; that the Kansas City market, next to 
Chicago, is the largest live-stoek market in the world; that, imder the practice 
and eustom at said yards, the live stock there received is dellvered to commis- 
sion merchants, who reçoive, handle, sell, or reship the same for the con- 
signors and owners thereof to other states and territories, charging a commis- 
sion for their services; that, in the course of business at said yards, said stock 
is moved and shifted from one state to the other, according to fhe convenience 
of said Kansas City Stock-Yards Company; that a large portion of said stock 
is ineumbered by mortgages, executed by the owners thereof to the défend- 
ants, members of said exchange, who advance large sums of money to groweri 
and owners of cattle to provide the means to feed and prépare it for the mat- 
ket; that, when such cattle are ready for shipment, they are consigned to the 
défendants and other members of said exchange, who hâve made such ad- 
vancements, and the amount thereof and interest is deducted from the proceeds 
of sale; that 90 per cent, of the members of said exchange make such advance- 
ments; that said stock yards accord to owners and shippers of live stock the 
only available means at that place for handling, selling, and reshipplng live 
stock; that, by reason of its situation, said Kansas City Stock Yards are the 
only available public market for the purchase and sale of live stock for an 
exceedingly large territory of the United States, and the only available means 
for the exchange of interstate traffic between the states and territories named, 
the stock belng sold in said yards to be shipped to other states of the Union; 
that it is the eustom among a large number of cattle growers and shippers 
who eonsign live stock to the Kansas City Stock Yards to draw drafts on the 
commission merchants to whom such stock is consigned, and, attaching the bill 
of lading issued by the carrier therefor, to draw money on said drafts from 
local banks, and, when presented to the consignées, said drafts are pald by 
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them in Kansas and Missouri, and the proceeds remitted to the banks in the 
varlous towns and clties wliere the live stock was shipped; that by reason of 
the fact that said yards are in the states of Missouri and Kansas, and the live 
stock handled and soid therein Is at times in Kansas, and at others in Mis- 
souri, and are traasported from différent states to be sold and shipped to otlier 
States, said business is interstate in eharaoter, and ean only be controlled by 
fédéral iegislation, as a part of commerce between the states. The bill (urther 
clmrges that, if the person or partnership to whom live stock is consigned at 
Kansas City is not a member of said exchange, he is not permitted to sell or 
dispose of such live stock on the Kansas Oity market, for the reason that the 
défendants and ail other commission merchants doing and controiling the busi- 
ness at said yards are required by the rules of said exchange to refuse to buy 
live stock or In any manner deal with a person who is not a member of said 
exchange, and in ail such cases the owner of the live stock is compelled to 
reship the same to some olher market, and, by reason of said unlawful com- 
bination, is prevented from deiivering said live stock to the Kansas City Stock 
Yards; and the sale of the same is thereby hlndered and delayed, extra ex- 
pense and loss entailed to the shipper, and an obstruction placed upon the mar- 
keting of such live stock; that among other rules for the govemment of said 
exchange are the following: 

"Rule IX. Commissions. 

"Section 1. The commissions charged by members of thls association for 
selling live stock shall not be less than the following named rates: 

"Sec. 2. Six dollars per car load for single-deck car loads of hogs or sheep, 
and ten dollars per car load for double-deck car Ibads of the samo: provided, 
members of thls exchange may, after charging commissions as above provided. 
pay a regular sheep salesman on thèse yards a sum of money contingent ou 
number of sheep sold. Said sheep salesman may be tn the employ ci: other 
members of the exchange. 

"Sec. 3. Fifty cents per head for cattle of ail âges. In car loàds of twenty- 
four or more, not more than twelve dollars per car load; ten dollars per smgle- 
deck car loads, and eighteen dollars per double-deck car load of veal calves. 

"Sec. 4. Fifty cents per head for cattle, and twenty-five cents per head for 
calves, and ten cents per head for hogs and sheep in mixed car loads, but 
not to exceed twelve dollars per car-load. Fifty cents per head for cattle and 
twenty-flve cents per head for calves drlven Into the yards; and ten cents per 
head for hogs and sheep for sixty head or less. More than that number shall 
be charged for at car load rates. 

"Sec. 8. Fifty cents per head for buying cattle for stockers or feeders: pro- 
vided, such charges shall not exceed twelve dollars per car load. Six dollars 
per single-deck car load for buying sheep, and ten dollars per double-deck car 
load. Ail purchases paid for by a commission house or shipping clearance 
made by same shall be deemed a purchase, and charged for as above provided. 

"Sec. 6. Not less than four dollars per single-deck and flve dollars per double- 
deck car load for buying live hogs, and not less than three cents per head for 
hogs bought by the head. 

"Sec. 7. No member or commission firm or corporation represented lierein 
shall do business for a yard trader or speculator on this market for less charges 
than one-half the regular commission. 

"Sec. 8. No firm shall handle the business of a nonresident commission house 
for less than full commissions, except said consignments be made direct to said 
nonresident commission house from one of the following named markets: 
Chicago, 111.; Bast St. Louis, 111.; St. Louis, Mo.; Omaha, Nebraska; Wichita, 
Kans.; Denver, Col.; Pueblo, Col.; St. Joseph, Mo.; Sloux City, la.; Peoria, 
111.; Milwaukee, Wis.; and Ft. Worth, Tex. 

"Sec. 9. No member of this exchange or flrm or corporation represented here- 
tn shall cause or allow to be shipped in his or its name any kind of live stoclc 
for the purpose of violating any of the provisions of this rule. 

"Sec. 10. No agent, soliciter, or employé shall be hired except upon a stipu- 
lated salary, not contingent upon commissions earned (save as provided in 
section 2 of thls rule). No soliciter shall be employ ed except as a bona fide 
traveling agent, who shaU not solicit consignments local to his own neighbor- 
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hood only, nor to secure Us IndMdual trade. Nor shall any agent, solicitor, 
or employé be hired who is employed by any other party or parties, or who 
Is actively engaged in other business (save as provided in section 2 of this rule). 
Members of this exchange must file with the secretary, within flve days of 
employment, the names and addresses of their solicitors. More than three so- 
licitors shall not be employed at one tlme by a commission firm or corporation. 
Members of a commission firm or corporation— résident or nonresident of Kan- 
sas City— may travel as solicitors, but must be registered as one of the tliree 
allowed each firm or corporation. It shall be a violation of this rule for any 
soliciter representlng or claiming to represent a commission firm or corpora- 
tion in any other marliet to solicit for any Kansas City flrm; and membera 
shall be held accountable for the acts of any solicitor who, under the guise of 
solieiting for a branch liouse, solicits for a Kansas City firm or corporation. 

"Sec. 11. Any member of this association or firm or corporation represented 
herein, sendlng or causing to be sent a prepaid telegram or téléphone message 
quoting the marlîets, giving information as to the condition of the same, shall 
be flned not less than $100 nor more than $500. If said fine be not pald within 
three days, said firm or member shall be suspended until said fine is paid: 
provided, however, that prepaid messages may be sent to shippers quoting 
ax;tual sales of their stock on the day made; also, to parties desiring to make 
purchases on this market. 

"Sec. 12. Any member of this exchange or firm or corporation in which he 
may be a partner, violatlng any of the provisions of this rule, shall be flned 
not less than $500, nor more than $1,000, for the first offense. If said fine be 
not paid within three days, said member or flrm may be suspended from mem- 
bership until same is paid. For a second offense, said member or firm may be 
expelled from membership in the exchange. 

"Sec. 13. From such fines and spécial assessments, the exchange shall pay a 
reward of $500 to any party or parties fumishing sufllcient évidence to convict 
any member of a violation of any of the provisions of this rule, and said re- 
ward shall be paid immediately after conviction. 

"Sec. 14. For the purpose of njaking effective section 12 of this rule, when 
the treasurer shall not hâve on hand from fines collected the sum of $500, 
the dlrectors shall levy a spécial assessment, pro rata, on each commission flrm 
or corporation buying or selling live stock in this market who is a member of 
the exchange; and they shall continue to^evy such spécial assessments in such 
amounts as wlll keep a fund of $500 constantly on hand for this purpose. Said 
fund shall be kept as a spécial fund, and shall be used for no other purpose. 

"Sec. 15. Each flrm or corporation represented in this exehange shall be held 
responsible for any violation of this rule by any party doing any portion of a 
commission business in its name, and any penalty imposed for violation of the 
foregoing shall be on account of such party. If not paid within three days, the 
firm or corporation doing said business shall sever its business connections 
with such party within ten days. No flrm or corporation shall thereafter do 
any business for such party untU said fine Is paid. 

"Rule XVI. Limitations. 
"Section 1. No member of the Kansas City Live-Stock Exchange shall transact 
any business with any person violating any of the rules or régulations of this 
exchange, or an expelled or suspended member, after notice of such violation, 
suspension, or expulsion bas been issued by the secretary or board of directors 
of the exchange." 

The blU further charges that the défendants, by the adoption of said articles 
of association, hâve confederated and conspired together In violation of the 
laws of the United States, and partlcularly of the act of congress approved 
July 2, 1890, entltled "An act to protect trade and commerce against unlawful 
restraints and monopolies," and to monopolize the business of buying and sell- 
ing live stock at the Kansas City market, and to illegally fix and establlsh a 
minimum price for buying and selling the same, and hâve further. In restraint 
of trade and commerce between the states, confederated together to prevent 
and restrain the free transmission of information regarding the state of the 
market by télégraphie messages, and bave restrieted the free employment of 
agents and solicitors In the prosecutlon of business at said stock yards; that 
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the purpose of défendants In organizing sald exohange is to prevent the sMp- 
ment of any live stock to the Kansas City market, unless shipped to tlie Kan- 
sas City Stock Yards, and to défendants or other members of said excbange, 
and the further purpose was to compel shippers to pay to défendants and tlieir 
associâtes the commissions provided for in rule 9, and to prevent the shipment 
and sale of property on said market unless such commissions were so paid. 
The bill further charges that it was also the purpose of sald défendants and 
their associâtes to monopolize the business of receiving, handling, and selling 
live stock received at said market, and also to prevent its sale by any person 
not a member of said exchange, and to obstruct and retard the ovraers of such 
live stock In the sale of the same on the market at Kansas City. Thereupon 
the complainant prays for a decree dissolving said exchange, and for an injunc- 
tion against said défendants, restraining them from enforcing or acting pur- 
suant to the rules and by-laws of said association. 

The défendants, for answer to said bill, admit the organization of sald défend- 
ants into an association known as the "Kansas City Live-Stock Exchange," 
and aver that similar associations, imder the names of "Boards of Trade" or 
"Exchanges," exi^t tn practically every city of importance in the United States, 
devoted to the buying and selling of stocks, bonds, grain, live stock, petroleum, 
and ail other products, vrith similar rules for govemment and transaction of 
business, In order that compétition between the members mfiy be fair and 
reasonable; that said methods are sanctioned by the expérience of the com- 
mercial world, and tend to develop trade and commerce, and not to restrict 
the same. The preamble of their organizatlon is as follows: "We, the under- 
slgned, for the purpose of organizing and malntaining a business exchange, 
not for pecuniary profit or gain, nor for the transaction of business, but to 
promote and protect ail interests connected with the buying and selling of 
live stock at the Kansas City Stock Yards, and to promulgate and enforce 
amongst the members correct and high moral principles in the transaction of 
business, hâve associated, ourselves together, under the name of 'Kansas City 
Live-Stock Exchange,' and hereby agrée each with the other that we will faith- 
fuUy observe and be bovmd by the following rules and by-laws, and such new 
rules, additions, or amendments as may from time to time be adopted In 
conformity with the provisions thereof, from the date of organizatlon, by the 
élection of a board of directors and other offlcers, as prescribed by rule 1." 
The défendants deny that through their membership substantially ail of the 
business of buying and selling live stock at Kansas City is carried on. On the 
contrary, any person desiring to sell live stock at sald city is under no obliga- 
tion to employ a commission merchant, but is at full liberty to act for himself, 
and the stock-yards company extends to such person ail the privilèges and 
faclllties afforded by it; and persons desiring to purchase live stock at the 
yards may, and they constantly do, purchase direct from the owners and 
very much the largest part of fie cattle purchased for feeding is bought 
without the employment of any commission merchant. The only restriction 
upon members of the exchange is that contained in rule 16, viz. that they 
will not deal with a person as a commission merchant who violâtes the rules 
of the exchange, or who is a suspended or expelled member thereof. It is 
further averred that the Kansas City market is not a public market, but is 
of a private character merely. Défendants further aver that with the exception 
of the firm of Gréer, Mills & Co., which was flrst suspended from membership 
in the exchange for nonpayment of a fine imposed for a violation of the rules 
thereof, and which subsequently voluntarlly withdrew from said exchange, 
ail of the commission merchants at said yards are members of the exchange. 
Défendants further aver that, whenever drafts are drawn on a commission 
merchant, they are paid either at the place where payable by the terms thereof, 
or on présentation to the drawee; and that such place of payment is either 
in the state of Kansas or Missouri, according as the particular transaction 
is elosed. Défendants are Informed by counsel, and believe, that the exercising 
of their occupation is not commerce between the states, wlthin the meanlng 
of the constitution or laws of the United States; that it is not true that a 
eonsignor of live stock is not permitted or cannot sell the same at said yards, 
or that the members of said exchange refuse to deal with a nonmember thereof. 
It Is not true that any person shipping live stock to said yards, and refuslng 
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to employ a member of sald exchange, is compelled to reship the same to 
some other market. Défendants deny that there is any unlawful combination 
among them, or that any person Is prevented from delivering stock to the 
Kansas City Stock Yards, or that the sale thereof is hindered or delayed, or 
expense or loss to the shlpper entailed, or any obstruction or embargo placed 
upon the marketing of any live stock. Défendants deny that any of the rules 
of sald association are in restralnt of commerce between the states, or other- 
wise. Défendants deny that they hâve confederated together, in violation of 
the laws of the United States, to monopollze the business of buying and selling 
llve stock at sald yards, or to lUegally fix a minimum prlce for buying and 
selling such llve stock, or to restraln the free transmission of information 
respectlng the state of the Kansas Olty market by télégraphie messages, or 
restrict the free employment of agents or sollcltors In sald business; that 
expérience has shown that, to the success of such an organizatlon, it is abso- 
lutely essential that there should be a uniform schedule of commissions, and 
that ail members should observe the same; and that, by permitting évasions 
or violations of such schedule, a condition Is created by vyhich Irresponsible 
persons ml^t and would brlng about a state of unhealthy cutting of prices,— 
a practlce unfair to shippers and purchasers, and ruinons to responsible persons 
•who carry on the occupation of commission merchants falrly. They hâve no 
désire to prevent any person from actlng as a commission merehant at Kansas 
Olty, but they admit that it is not to the interest of the public or shippers 
to employ nonmembers, and that Indlvldually and coUectlvely the provisions 
of their articles of association are invoked for the purpose of preventing the 
success .of any competitor, either in his efforts to destroy said exehange, or to 
succeed In driving the competitors of sucQi parties from the field. 

The act of eongress of July 2, 1890 (26 Stat. 209) under vrhleh this proceedlng 
Is brought, provides as follows: 

"Section 1. Every contract, combination in the form of trust or otherwise, 
or consplracy in restralnt of trade or commerce among the several states, or 
with foreign nations, is hereby declared to be illégal. * * * 

"Sec. 2. Every person who shall monopollze, or attempt to monopollze or com- 
bine or conspire with any other person -or persons to monopollze any part ot 
the trade or commerce among tie several states, or with foreign nations, shall 
be deemed guUty of a misdemeanor. • * *" 

Section 4 glves to circuit courts of the United States jurisdiction to prevent 
and restraln violations of the act, and makes It the duty of the district attorney, 
under directions of the attorney gênerai, to Instltute proceedings in equlty to 
restraln such violations. 

W. C. Perry, U. S. Atty. 

Karnes, Holmes & Krauthoff, McGrew, Watson & Watson, anJ 
Hutchings & Keplinger, for défendants. 

FOSTEE, District Judge (after stating the facts). It will be ob- 
served that the answer of the défendants dénies and puts in issue 
the allégations of the bill charging a combination or conspiracy or 
contract in restralnt of trade or commerce, and dénies any monop- 
oly or attempt to monopollze or combination to monopollze any part 
of the trade or commerce among the several states, and dénies that 
the business for which the exchange was organized, and in which its 
members are engaged, cornes under the class of commerce or trade 
among the states. 

The flrst question, whether there is any combination in restraint 
of trade or commerce, or a combination to monopollze any part of 
trade or commerce, on the part of the défendant association, is to be 
determined, not alone from what appears upon the face of its pre- 
amble, rules, and by-laws, but from the entire situation and the prac- 



UNITED STATKS V. HOPKINS. 535 

tical working and résulta of the défendants' methods of doing busi- 
ness, as disclosed by the testimony in tbe case. The défendant as- 
sociation is located at Kansas Oity, on the line between Kansas and 
Missouri, in the immédiate vicinity of the Kansas City Stock Yards, 
and in close association therewith, being tenants of said stock-yards 
Company. Said yards, with, perhaps, the exception of the yards at 
Chicago, are the largest in the country, and handle great numbers 
of live stock. Thèse yards, the packing bouses, and this exchange are 
ail situated at the gateway through which flows the great stream of 
commerce of several states and territories, and among ail the busi- 
ness tributary to this locality probably none is as important as the 
live-stock business and the varions industries connected therewith. 
The défendant association is entirely voluntary in form, and does not 
direetly require any person engaging in the live-stock commission 
business to become a member; but it will be observed that rule 16 
prohibits any member from dealing with any person violating any of 
the rules or régulations of the exchange, or an expelled or suspended 
member, after notice of such suspension has been issued by the sec- 
retary or board of directors. In practice, as amply appears from 
the testimony of many witnesses, this rule shuts out ail dealings and 
business intercourse between members and nonmembers of the as- 
sociation. It is shown beyond cavil that the entire membership of 
the association regards a commission merchant attempting to do 
business at the Kansas City Stock Yards without joining the ex- 
change as one violating this rule, and treat him accordingly. And 
this construction is a natural one, for a compliance with the rules of 
the exchange requires a party to subscribe to its rules and by-laws, 
and to pay a membership fee (which is now |2,500), to pay his assess- 
ments, and observe ail other requirements, including the fées and 
commissions fixed for handling live stock; and it may well be said 
that any dealer or broker does business in violation of thèse rules 
who does business at ail and fails to join the association. The tes- 
timony discloses several instances of parties attempting to enter the 
field, and do business there, without joining the exchange; and in 
every instance, unless protected by the courts, they hâve been com- 
pelled to abandon the undertaking. Ail parties now engaged in the 
business are members of the exchange, except Gréer, Mills & Co., 
who are making a flght in the courts to maintain their business, and 
are temporarily protected by injunction. It appears from the tes- 
timony that any person or partnership attempting to carry on busi- 
ness independent of the association is invited to apply for member- 
ship, and if he fails to do so, or if rejected, and attempts to proceed. 
his name is written on a blackboard kept for public use in the ex- 
change building, and ail members are warned against dealing with 
him. This admonition is strictly obeyed, and such person is boycot- 
ted. The outcome is inévitable. The combined opposition of three 
hundred men against one can produce but one resuit. Almost every 
purchaser or vendor of live stock, including the great packing houses, 
does business through commission merchants, and nearly the entire 
volume of live stock received at the yards is consigned to and con- 
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troUed bj thèse merchants, members of the exchange. In vain does 
the outside dealer offer attractive bargains for the sale or purchase 
of stock; they will hâve no intercourse with him. This state of af- 
faire is known and circulated among stock growers and shippers, 
and they dare not ship their stock to this boycotted broker or flrm. 
Thèse facts are established and amplifled by a multitude of witnesses. 
The object and purpose of the exchange is written across its face, 
where ail can read. It is to control and monopolize the entire busi- 
ness of buying and selling live stock at the Kansas Oity Stock Yards. 
It is clearly a combination to restrict, control, and monopolize that 
class of trade and commerce. The défendants déclare that the raies, 
régulations, and priées for doing the business ai;e ail reasonable and 
fair and for the best interests of buyer and seller. Possibly that is 
so, although it is not apparent, looking at the interests of the stock 
grower or purchaser, why the number of solicitors of business should 
be limited to three for each flrm, or why there should be a restric- 
tion on télégraphie information as to the state of the market, or 
why he should be compelled to pay a commission of 50 cents a head 
on cattle when he paid 25 cents before the exchange was organized, 
or why there should be discriminating charges on stock from différ- 
ent localities. 

Counsel for défendants hâve, with commendable zeal and industry, 
submitted for oiîr considération the rules of a great number of ex- 
changes and boards of trade throughout the cities of the United 
States, dealing in corporate stocks, grains, live stock, and varions 
other things, and contend that they are essential, if not indispensable, 
to the commerce and business interests of the country, and that to 
grant the prayer of this bill would be the deathblow of those insti- 
tutions. Courts cannot shut their eyes to the results of their ju- 
dicial conclusions, but how far such results should control those con- 
clusions dépends on several conditions, not necessary to discuss hère; 
nor would it be proper to consider hère what effect this act of con- 
gress may hâve on thèse organizations, or any of them. I may be 
permitted to say, however, that the methods and aims of many of 
thèse exchanges and boa.rds of trade are not altogether bénéficiai to 
the business and commerce of the country. That they are bénéfi- 
ciai to the members, and perhaps to the locality, may be admitted. 
It must also be admitted that a properly conducted agency or médium 
through which the vendor and vendee may readily sell and buy every- 
thing that enters into commerce or trade is demanded by the business 
interests of the whole country; but Ihis agency should not be per- 
mitted to tamper with or in any way impede or restrain the nat- 
ural flow of the stream of industry or commerce. The crying com- 
plaint of to-day, and the great menace to the welfare of the people, 
is the tendency of wealth to monopolize and control, by trusts and 
combinations, the products and industries of the country; and it 
must be confessed by every thoughtful observer that many of the so- 
called stock and produce exchanges are among the most potent in- 
struments for the accomplishment of thèse purposes by speculators 
and adventurers. Men who add nothing to the productive wealth of 
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the country grow rich or poor by gambling on the wealth produced by 
otàers. Men are daily selling, through tbese excbanges, millions of 
bushels of corn, wheat, and other produce, who neither hâve nor ex- 
pect to hâve a bushel; and others are buying millions, who never 
expect to receive a bushel. Both sides are tampering with the nor- 
mal priées fixed by the law of supply and demand, and attempting, 
by false and dishonest means and methods, to serve their ends. The 
courts haye uniformly condemned this class of business as illégal, 
and, though it is under the ban of the law, it still flourishes. The 
remedy must be looked for in législation, and not in the courts alone. 

This act of congress is aimed against ail restrictions of Interstate 
commerce, and we need not discuss the reasonableness of such re- 
strictions. It is evidently the purpose of the law to permit commerce 
between the states to flow in its natural channels, unrestricted by any 
combinations, contracts, or conspiracies, or monopolies whatsoever. 
U. S. T. Trans-Missouri Freight Ass'n, 166 U. S. 290, 17 Sup. Ct. 540; 
U. S. v. E. 0. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249; Leisy v. 
Hardin, 135 U. S. 107, 10 Sup. Ct. 681; Walling v. Michigan, 116 
U. S. 454, 6 Sup. Ct. 454; Robbins v. Taxing Dist., 120 U. S. 490, 7 
Sup. Ct. 592. 

But one material question remains in the case: Is the business in 
which the défendants are engaged commerce between the states? 
The circumstance that their place of business is located on both sides 
of the Une between the states of Kansas and Missouri is, in my opin- 
ion, a fact of no material importance in the solution of this question ; 
no more than would be the fact that the business of a farmer or man- 
ufacturer was so located, and that he passed from one state to the 
other for his convenience in the transaction of his usual business. 
The method of business of the défendants is as f ollows : The ship- 
ment of live stock from growers, dealers, and traders in Kansas, 
Cblorado, Nebraska, Missouri, Texas, New Mexico, Arizona, Oklahoma, 
and other states and territories is solicited by the commission merchant 
in varions ways, but largely by the personal solicitation of agents who 
travel about the country and interview the stock men. Frequently 
the commission man makes loans of money on the herds, secured by 
chattel mortgage. The consignment of the stock is made to the com- 
mission man or flrm at the Kansas City Stock Yards, and there unload- 
ed. Frequently the shipper draws on the consignée through his local 
bank with the bill of shipment attached; and, when the stock is sold, 
the loan on the cattle, or the draft on the consignée, as the case may be, 
is paid ont of the proceeds, and the balance remitted to the shipper. 
While the broker is soliciting consignments of stock for sale, he is also 
on the alert for purchasers. He sells the stock without regard to its 
destination. Some is reshipped to other markets in other states, 
notably,to Chicago and St. Louis. Much of it, especially hogs, is 
slaughtered at the large packing houses near by, in Kansas and Mis- 
souri. Is this business, so conducted, Interstate commerce, or merely 
an incident or aid to such commerce? 

Commerce amons the states bas been deflned as f ollows: 

"Commerce with foreign countries and among the states, strictly considered, 
consists in intercourse and traffic, including in thèse terms navigation and 
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the transportation and transit of persons and property, as well as the purchase, 
eale, and exchange of commodlties." County of Mobile v. Kimball, 102 U. S. 
691; Gloucester Ferry Co. v. Pennsylvanla, 114 U. S. 196, 5 Sup. Ct. 826. 

In Ee Greene, 52 Fed. 113, Judge Jackson says: 

"In the application of this comprehensive définition, It is settled by the dé- 
cisions of tbe suprême court that sucb commerce includes, not only the actual 
transportation of commodlties and persons between the States, but aiso the 
Instrumentalltles and processes of such transportation; that It includes ail 
the negotiatlons and contracts whlch hâve for their object, or involve as an 
élément thereof, such transmission or passage from one state to another." 

In U. S. V. E. 0. Knight Co., 156 U. S. 13, 15 Sup. Gt. 254, Mr. Chief 
Justice Fuller, speaking for the court, says: 

"The régulation of commerce appUes to the subjects of commerce, and not to 
matters of internai police. Contracts to buy, sell, or exchange goods to be 
transported among the several states, the transportation and Its instrumentali- 
ties, and articles bought, sold, or exehanged for the purpose of such transit 
among the states, or put in the way of sucù transit, may be regulated, but this 
Is because they form part of Interstate trade or commerce." 

It has been repeatedly lield by the suprême court that a person so- 
liciting orders for goods or freights to be shipped from one state to 
another, and express agents transporting goods from state to state, 
are engaged in commerce between the states, and a local tax or 
license cannot be imposed for transacting such business. Walling 
V. Michigan, 116 U. S. 446, 6 Sup. Ct. 454; Pickard v. Car Co., 117 
U. S. 34, 6 Sup. Ct. 635; Robbins v. Taxing Dist, 120 U. S. 489, 7 
Sup. Ct. 592; Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 1; McCall v. 
California, 136 U. S. 104, 10 Sup. Ct. 881; î^orfolk & W. R Co. v. Penn- 
sylvanla, 136 U. S. 114, 10 Sup. Ot. 958; Orutcher v. Kentucky, 141 U. 
S. 47, 11 Sup. Ct. 851; Brennan v. City of Titusville, 153 U. S. 289, 
14 Sup. Ct. 829; Minnesota v. Barber, 136 U. S. 313, 10 Sup. Ct. 862. 
It bas also been heid that telegraphy between the states is Inter- 
state commerce. Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 
1380; Pensacola Tel. Co. v. Western Union Tel. Co., 96 U. S. 1; Tele- 
graph Co. v. Texas, 105 U. S. 460. The question of what constitutes 
commerce between the states, and thus protected by the constitution, 
and that which is merely an incident or aid to such commerce, and 
exempt from fédéral control, bas been much considered by the féd- 
éral courts, and sometimes the line of distinction is diflficult of dis- 
cernment. Having a watchful regard for the police powers of the 
states, and the right of taxation, the fédéral courts hâve carefuUy 
discriminated in thèse cases, so that the gênerai government should 
take nothing to itself not fairly delegated by the constitution. Na- 
than V. Louisiana, 8 How. 73; Crutcher v. Kentucky, 141 U. S. 47, 11 
Sup. Ct. 851; Budd v. New York, 143 U. S. 517, 12 Sup. Ct. 468; 
Kidd V. Pearson, 128 U. S. 1-20, 9 Sup. Ct. 6; U. S. v. E. C. Knight 
Co., 156 U. S. 1, 15 Sup. Ct. 249; Munn v. Illinois, 94 U. S. 113; In 
re Greene, 52 Fed. 113; Henderson v. Mayor. etc., 92 U. S. 259; Cov- 
ington & O. Bridge Co. v. Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087; 
Henderson Bridge Co. v. Kentucky, 166 U. S. 150, 17 Sup. Gt. 532. 

Perhaps a fair test of the cliaracter of défendants' raies and by- 
'aws would be presented by thèse questions: Could a state, by leg- 
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islation, impose on this traffic the restrictions and régulations de- 
xnanded by tkese raies and by-laws? Could it limit the number of 
agents a merchant should hâve soliciting business in other states? 
Could it restrain télégraphie communication. between points in dif- 
férent states? Could it make a discrimination in rates for handling 
stock shipped from différent localities outside of the state? It is 
indisputable that ail the live stock shipped to thèse défendants for 
sale from states other than Kansas and Missouri, after it has en- 
tered the current of commerce between the states, continues and re- 
mains the subject of such commerce until the transportation is termi- 
nated, and the property becomes a part of the gênerai property of 
the state. It is also well settled that, while this property is the sub- 
ject of Interstate commerce, no state, municipality, or other power 
but congress can impose taxes, restrictions, or régulations upon it, 
except so far as is proper, in the exercise of police régulations, for 
the protection of the health, moral s, and person of the citizen, and 
except for proper charges and régulations for the u«e of local in- 
struments as aids or incidents to such commerce, such as docks, 
bridges, wharves, elevators, ferries, pilotage, etc., when congress has 
not acted in the matter. 

In the case of Bowman v. Eailway Co., 125 U. S., at page 497, 8 
Sup. Ot. 704, Mr. Justice Matthews lays down this principle in the fol- 
lowing language: 

"It is also an established principle, as already indicated, that the only way 
In which' commerce between the states can be legitimately afCected by state 
laws is when, by virtue of Its police power and its jurlsdiction oyer persons 
and property within its llmits, a state provides for the security of the lives, 
limbs, health, and comfort of persons, and the protection of property, or 
wheif It does those things wbioh may otherwise incidentally afCect commerce,— 
such as the establishment and régulation of hlghways, canals, railroads, 
wharves, ferries, and other commercial facilitles; the passage of inspection 
laws to secure the due quallty and measure of products and commodities; the 
passage of laws to regûlate or restrict the sale of articles deemed injurious 
to the health or morals of the communlty; the imposition of taxes upon per- 
sons residing within the state or belonging to its population, and upon avoca- 
tions and employments pursued therein, not directly connected with foreign 
or Interstate commerce or with some other employment or business exerclsed 
under authority of the constitution and laws of the United States; and the im- 
position of taxes upon ail property within the state, mingled with and forming 
part of the great mass of property tlierein. But, in malving such internai régu- 
lations, a state cannot impose taxes upon persons passing tlirough the state, 
or coming into it merely fora temporary puri)ose, especially if connected with 
Interstate or foreign commerce; nor can it impose such taxes upon property 
Imported into the state from abroad, or from another state, and not yet become 
a part of the common mass of property tlierein; and no discrimination can be 
made by any such régulations adversely to the persons or property of other 
states; and no régulations can be made directly affecting Interstate commerce." 

Bowman v. Eailway Co., 125 U. S. 465, 8 Sup. Ct. 689, 10G2; 
License Cases, 5 How. 504 ; Passenger Cases, 7 How. 283 ; Nathan v. 
Louisiana, 8 How. 73; Preight Tax Case, 15 Wall. 232; Leisy v 
Hardin, 135 U. S. 100, 10 Sup. Ct. 681 (Original Package Casel; 
Henderson t. Mayor, 92 U. S. 259 ; Kentucky & I. Bridge Co. v. Louis 
ville & N. R. Co., 37 Fed. 567; Guy v. Baltimore, 100 U. S. 434; 
Eailway Co. v. Becker, 32 Fed, 849; Plumley v. Massachusetts, 155 
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TJ. S. 461, 15 Sup. et. 154; Covington & G. Bridge Co. v. Kentucky, 
154 U. S. 204, 14 Sup. Gt. 1087; U. S. v. Addyston Pipe & Steel Co., 
78 Fed. 712; Packet Oo. v. Keokuk, 95 U. S. 80 (wharfage); Welton 
V. Missouri, 91 U. S. 275; Walling v. Micliigan, 116 U. S. 446, 6 
Sup. et. 454; Coal Co. v. Bâtes, 156 U. S. 577, 15 Sup. Ct. 415; In 
re Eahrer, 140 U. S. 545, 11 Sup. Ct. 865; In re Miner, 69 Fed. 233; 
Scott V. Donald, 165 U. S. 58, 17 Sup. Ct. 265; Pittsburg & S. Coal 
Co. V. Louisiana, 156 U. S. 590, 15 Sup. Ct. 459; Hooper v. Califor- 
nia, 155 U. S. 648, 15 Sup. Ct. 207; Emert v. Missouri, 156 U. S. 296, 
15 Sup. Ct 367, 

Counsel for défendants contend that their business is only an .lid 
or incident to commerce, — sometliing in thé nature of personal serv- 
ice; but it is not apparent tiiat a combination for services may not 
be a restraint or monopoly of commerce, under the act of congress. 
U. S. V. Trans-Missouri Freight Ass'n, 166 U. S. 312, 17 Sup. Ct. 540. 
But the business of défendants is more thau personal services; it is 
not merely a !|pcal instrumentality in aid of commerce. Defendaiits 
are active promoters, and frequently interested parties, in this im- 
mense traflSc. They reach out over many states and territories by 
their solicitors and advertisements, and gather in, for sale and 
slaughter, millions of cattle, sheep, and hogs, and their rules and rég- 
ulations cover the entire business, and extend over the wholé field of 
opération. Touching the question of what are aids or incidents to 
commerce, as weU as police powers of the states, the following cases 
are in point: Packet Co. v. St. Louis, 100 U. S. 423; Vicksburg v. 
Tobin, Id. 430; Packet Co. v. Catlettsburg, 105 U. S. 559; Parkers- 
burg & O. E. Trausp. Co. v. City of Parkersburg, 107 U. S. 091, 2 Sup. 
Ct. 732; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 5 Sup. 
Ct. 826; Huse v. Glover, 119 U. S. 543, 7 Sup. Ct. 313; Hall v. De 
Cuir, 95 U. S. 485; Cooley v. Board, 12 How. 298; Packet Co. v. Aiken, 
121 U. S. 444, 7 Sup. Gt. 907; Sands v. Improvement Oo., 123 U. S. 288, 
8 Sup. et. 113; Monongahela Nav. Co. t. U. S., 148 U. S. 312, 13 Sup. 
Ct. 622; St. Louis v. W. U. Tel. Co., 148 U. S. 92, 13 Sup. Ct. 485; Munn 
v. lUinois, 94 U. S. 113; Budd v. ISTew York, 143 U. S. 517, 12 Sup. Ct. 
468; New York, L. E. & W. E. Co. v. Pennsylvania, 158 U. S. 431, 15 
Sup. a. 896; Henderson Bridge Co. v. Kentucky, 166 U. S. 150, 17 Sup. 
Ot. 532. 

The défendants further contend tliat when this live stock reaches 
Kansas City, and is unloaded into the stock yards, it ceases to be 
the subject of interstate commerce. This proposition, however, cov- 
ers but one point in the controversy, for several of the rules and by- 
laws of défendants hâve more than a local opération, and extend be- 
yond state Unes. Does this stock, once upon the stream of com- 
merce, cease to be such when unloaded at Kansas City? Could the 
state of Kansas tax thèse cattle in the stock yards? 

The défendants cite the case of Brown v. Houston, 114 U. S. 623, 
5 Sup. Ct. 1091, and Coal Co. v. Bâtes, 156 U. S. 577, 15 Sup. Ct. 
415. In the former case the coal which was subjected to taxation 
had reached its destination, — i. e. the state of Louisiana, — and was 
there offered for sale in great or small quantities to suit the pur- 
chaser. The court says: 
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"It mlght continue In that condition for a year or two years, or for only a 
day. * • * We do not mean to say that if a tax colleetor should be stationed 
at eyery ferry and railroad dépôt In tiie city of New Yorli, chargea with the 
duty of collecting a tax on every wagon load or car load of produce or mer- 
chandise brought Into the city, that it would not be a régulation of and re- 
straint upon interstate commerce, so far as the tax should be imposed on 
articles brought from other states. We thinli it would be, and that it would be 
an encroachment upon the exclusive power of eongress." 

Bearing upon this question is the case of Brown v. Maryland, 12 
Wheat 419; also, Leisy v. Hardin, 135 U. S. 108, 10 Sup. Ct. 684, 
In this case, Mr. Ohief Justice FuUer, speaking for the court, says : 

"That the point of time when the prohibition ceases, and the power of the 
State to tax commences, is not the instant when the article enters the coun- 
try, but when the Importer has so acted upon it that it has become incorporâtes 
and mixed up with the mass of property in the country, which happens when 
the original package is no longer such in his hands; that the distinction is ob- 
vions between a tax which intercepts the import as an Import on its way to 
become ineorporated with the gênerai mass of property, and a tax which finds 
the article already ineorporated with that mass by the act of the importer." 

This live stock is shipped from différent states for immédiate sale, 
and, if the market at Kansas City is not satisfactorj', it is to be 
shipped to another market. I cannot believe it ceases to be the sub- 
ject of interstate commerce when unloaded into the stock yards. Sec- 
tions 4386 and 4387 of the Eevised Statutes humanely prohibit any 
railroad company -whose road forms any part of a line over .which 
animais are conveyed from one state to another from confining them 
in cars over 28 consécutive hours without unloading them for rest, 
water, and food for at least 5 consécutive hours. Under the act of 
eongress of May 29, 1884, establishing a "Bureau of Animal Indus- 
try," and the act of March 3, 1891, for the inspection of live cattle, 
hogs, etc., the gênerai government has established inspectors at the 
Kansas City Stock Yards, assuming that such stock cornes within 
the purview of said acts of eongress. WhDe realizing the impor- 
tance of the issue involved in this case, and the responsibility of 
making application of the "Anti-Trust Act" to a new order of facts, 
I am impelled to the conclusion that, under the facts and the law 
applicable thereto, the prayer of this bill should be granted. 



HBNNBSSEY v. BUDDE et al. 
(Circuit Ciourt, S. D. New York. August 26, 1897.) 

1. Violation of Injunction— Finbing ov TIeperek. 

The flnding of a référée, upon conflicting évidence, that an injunction de- 
fendant lias not violated the injunction, will not be disturbed. 

2. SaME— COSTS OF REFERENCE. 

Where an injunction complainant has proceeded to a référence in a pro-« 
ceeding to punish t3ie defend.int for a violation of the injunction, he 
should, if unsuccessful, pay the costs of the référence. 

John A. Straley, for the motion. 
S. L. Pincoffs, opposed. 
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LAOOMBE, Circuit Judge. As the case stood when it was sent to 
the rëferee, there was such a confiiet of évidence on the face of the 
affldavits that complainant was not entitled to an order punisMng tlie 
défendants, or eitlier of them, for contempt Had the matter stopped 
there, the application would hâve been denied, without costs. Hop- 
ing, however, to malie out a case of violation of the injunction, com- 
plainant proceeded to the référence, and, if unsuccessfui, should pay 
the costs thereof. 

Before the référée, complainant, irrespective even of Duffy's testi- 
mony, made out a prima facie case, but upon ail material points de- 
fendants' witnesses fiatly contradicted those called by the complain- 
ant; and the court sees no reason to overrule the conclusions of the 
référée, who saw the witnesses and heard their testimony. The ob- 
jections to report are overruled, report conflrmed, and order to that 
effect entered, providing that complainant pays the referee's fées and 
expenses of the référence. Referee's fee is flxed at $75 



CALIFORNIA SAFE-DEPOSIÏ & TRUST 00. v. YAKIMA INV. 00. et al. 

(Circuit Court, D. Washington, S. D. July 5, 1897.) 

1, Irrigation Companies— Prepehkbd Dbbts— Equity Rulb dp Prioritt. 

The modem rule of equity, giving préférence and priority to debts In- 
curçed In the opération of railroads over existing mortgages, has its foun- 
dation and justification In, and has been evolved from, conditions peculiar to 
the nature of railroad franchises; and it Is a serlous question whether It 
may properly be extended to cases where the mortgaged property consists 
of canals and worlts for Irrigating land. 

8. SAME— LATERAIi DiTCHES— COST OP CONSTRtrCTION. 

Clalms for services in the construction of latéral ditches extended from 
time to tlme, as required In the actual opération of conductlng water to the 
différent tracts of land to be irrigated by an irrigation company, will be 
treated as cost of original construction, and not preferential debts, even 
under the equity rule applicable to railroads. 

Charles E. Shepard, for petitioners. 
D. J. Crowley, for receivers. 
O. F. Paxton, for plaintiff. 

HAJSTFOBD, District Judge. Now, on this 5th day of July, 1897, 
this cause having been brought on for hearing upon the pétitions of 
H. K. Owens and George J. McLean to establish their respective 
claims as preferred creditors of the défendant company, pursuant 
to a stipulation in writing, whereby the parties hâve consented that 
said cause may be heard and determined as to the claims of said 
petitioners, at Seattle, and the court having heard and considered 
the pleadings of the parties, and the évidence, and arguments of 
counsel, and being now sufflciently advised in the premises, doth 
^flnd as follows: 

(1) The petitioner H. K. Owens is a civil engineer, and skilled in 
his profession. 

(2) At a time prior to the appointment of the receivers, to wit, in 
the month of June, 1895, said petitioner H. K. Owens was employed 
by the défendant the Yakima Investment Company as a consulting 
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engineer, and in that capacity rendered services in constructing and 
extending the main canals and latéral ditches and other irrigating 
Works of said défendant, and continued in the service of said défend- 
ant in said capacity until the 31st day of December, 1894. 

(3) The contract of employaient of said petitioner Owens was 
verbal, and was made by and between said petitioner and Paul 
Schulze, président of the défendant company, in behalf of said Com- 
pany; and it was thereby promised and agreed by the défendant that 
said petitioner should be paid for his services at the rate of $250 
per month. 

(4) From the month of June, 1893, to December 31, 1894, said peti- 
tioner was at ail times subject to orders from the managing of&cers 
of the défendant, and ready to render whatever services he should 
be called upon to perform as an engineer; but he was not continu- 
ously engaged in thé service of the défendant, and at times during 
said period he was otherwise employed. 

(5) On the 7th day of November, 1894, upon a statement of account 
between said Paul Schulze, as président of the défendant company, 
and acting for said company, and the petitioner, it was agreed that 
the sum of $1,400 was then due to the petitioner from said company 
for his services rendered to the défendant pursuant to said contract 
of employment, and several certiflcates of indebtedness, amounting 
m the aggregate to the sum of |1,400, were then duly issued to him. 
And on the 31st day of December, 1894, pursuant to an agreement 
then made between the said président of the défendant company 
and said petitioner as to the amount of indebtedness from the de- 
fendant to said petitioner for his services in the months of January, 
February, and March, 1894, a certiflcate of indebtedness in the sum 
of $600 was duly issued to him. 

(6) Upon a final adjustment between the managing offlcers of the 
dejfendant and said petitioner the amount of indebtedness of the de- 
fendant to said petitioner for his services pursuant to said contract 
was agreed upon, and ûxed at the sum of $2,500, including the sums 
for which certiûcates were issued, as above set forth. 

(7) Said petitioner has not been paid any part of the sums due to 
him as aforesaid, and the défendant is now indebted to him in the 
sum of $1,400, with interest thereon at the rate of 7 per cent, per 
annum from the 7th day of November, 1894, and in the further sum 
of $600, with interest thereon at the rate of 7 per cent, per annum 
from the 31st day of December, 1894, and in the further sum of $500, 
with interest thereon at the rate of 7 per cent, per annum from the 
Ist day of May, 1895. 

(8) In considération of the indebtedness of the défendant to the 
several persons named therein, said défendant company on divers 
différent days in the year 1894 issued the several certiflcates of in- 
debtedness set forth in the pétition of George J. McLean, amount- 
ing in the aggregate to the sum of $490.85, and at a time prior to 
filing his pétition herein said petitioner McLean became the lawful 
owner of each of said certiflcates. 

(9) No part of the indebtedness of the défendant evidenced by 
said certiflcates has been paid, and the amount thereof, with légal 
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interest from the dates of said certificates, respectively, is lawfully 
due to said petitioner McLean from tlie défendant. 

(10) Of the amount claimed by thé petitioner McLean, $34.53, 
and no more, is due to him for wages earned by him in the service 
of the défendant. 

(11) Said petitioners hâve not acquired any lien upon any part of 
the property of the défendant company. 

It is the décision of the court that thèse claims are not preferen- 
tial debts, but the petitioners are entitled to hâve judgment in their 
favor for the amounts due to them, respectively, as f ound and speci- 
fied above, and to hâve said amounts paid out of any surplus moneys 
which may come into the hands of the receivers, or be paid into the 
registry of the court, over and above what may be necessary to pay 
the costs and expenses of the proceedings herein, and the amount of 
the principal and interest due and to accrue upon the receivers' cer- 
tificates, authorized by orders of this court, and the principal and 
interest due to the plaintiflE upon the mortgage in suit. 

The modem ruie of equity, which gives préférence and priority to 
debts incurred in the opération of railroads over mortgages existing 
at the time of incurring such debts, as defined in the case of Fosdick 
v. Schall, 99 U. S. 235, 256, and extended in the cases of Miltenberger 
V EaHroad Go., 106 U. S. 286-314, 1 Sup. Ot. 140, Union Trust Co. 
V. Illinois M. Ry. Co., 117 U. S. 434-481, 6 Sup. Ct. 809, and Union 
Trust Co. V. Morrison, 125 U. S. 591-613, 8 Sup. Ot. 1004, rests upon 
necessity, and has been evolved from conditions peculiar to the na- 
ture of railroad franchises. RaUways are public highways, and it 
is not optional with their ov^ners to operate them or not. They 
must be kept going, to entitle the owners to a continuance of their 
franchises, and the necessary expenses of opération must be paid. 
It is a serions question whether or not the same rule may be prop- 
erly applied in cases where the mortgaged property consists of 
canals and works for irrigating land. It is unnecessary, however, 
for me to pass upon this question at présent, as the limitations of 
the rule exclude the claims of thèse petitioners as preferential debts. 
The services of the petitioner Owens, for which compensation is due, 
were ail performed in the original construction of the defendant's 
irrigating works. In the case of McLean, only a trifling amount of 
$2.20 of his claim is for labor performed in work that may be de- 
nominated opération. An attempt was made by counsel, in the 
argument, to make a distinction between the construction of latéral 
ditches from the main canals, on the ground that the laterals are 
extended from time to time, as required in the actual opération of 
cQnducting water to the tracts to be irrigated. But in the light of 
the authorities I must hold that the différence is not sufficient to 
distinguish the case from other cases in which the gênerai rule has 
been limited in its application so as to exclude debts for cost of 
original construction. In the case of Railroad Go. v. Hamilton, 134 
U. S. 296-306, 10 Sup. Ct. 546, 547, the suprême court of the United 
States, in its opinion by Mr. Justice Brewer, held emphatically that : 

"A recorded mortgage, given by a railroad compaay on Its roadbed and other 
property, créâtes a lien, whose priority cannot be displaeed thereafter directly 
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by a mortgage glven by the company, nor IndlrecOy by a contract between 
the Company and a third party for tke érection of buildings or other worka of 
original construction." 

The facts of that case aiïord ground for contending with quite as 
much reason as in the case now under considération tkat the labor 
for which compensation was claimed should be classed as work nec- 
essary in opération, but in the opinion of the court words seem to 
hâve been carefully selected to include ail structures and additions 
made after the road had been put in opération in the same category 
as the original main line of railway, and the broad rule laid down in 
the sentence above quoted is just as applicable to this case as to the 
one in which the décision was made. I rest my décision upon the 
authority of that case. 



GUAEANTEE CO. OF NORTH AMERICA v. MEWHANIOS' SAV. BANK & 

TRUST CO. 

(Circuit Court of Appeals, Sixth Circuit. July 6, 1897.) 
No. 349. 

On Pétition for Rehearing. The opinion on the original hearing is 
reported in 80 Fed. 766. 

Reargued before TAPT and LUETON, Circuit Judges, and HAM- 
MOND,J. 

HAMMOND, J. We hâve carefully considered the pétition for re- 
hearing filed by the appellant in this case, which is overruled. It 
only présents again for rehearing questions that hâve been fuUy 
and tiioroughly considered by the court, and which need no further 
attention from it. It is only asking for a reargument of what has 
already been fully argued and decided. There is one matter, how- 
ever, which requires our attention, relating to a request by counsel 
for a correction of the opinion in the matter of the misquotation 
of the language of the teller's bond in the brief of counsel for the 
appellant. Of course, not the least imputation was intended of im- 
proper or unfair misquotation by counsel. ' The opinion states that 
it was "by manifest misprision," which language was deemed suifl- 
cient to guard against the possibility of any such imputation. Coun- 
sel for the appellee, in his brief, wliile treating of this matter, and at 
the argument, most thoroughly disclaimed any intention of suggest- 
ing even such a thing as an improper misquotation by counsel, and 
the court now directs, through profound respect for the sensitiveness 
of learned counsel on this subject, that this mémorandum by the 
court shall be filed as an addendum to the original opinion, to 
go with it into the records and the books. It goes without saying 
that counsel for the appellant are incapable of any such offense, and, 
indeed, as now appears by the certiflcate of the clerk of the court, it 
was not a misquotation at ail. The trouble arose from an error in 
transcribing the record. The bond of the teller in fact contains the 
précise language as quoted by counsel for the appellant, but in tran- 
scribing it into the record in some way the words upon which the 
82 F.— 35 
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eoûtroversy turried we^e left ont of tlie bond as It àppeared in tlie 
record. It is now stated that there was a stipulation by counsel cor- 
recting the error of tbe record, and restoring; tliose words to the bond, 
but tMs stipulation was never until now called to tlie attention of the 
writer of the opinion. It is not now in the record as it came to his 
hands. As ne recollects the argument, it proceeded on the saine 
line of asçumption that counsel for tbe appellant bad mistakenly 
quoted the bond in his brief, but counsel then thought hè was correct 
in his quotàtion and' the matter would bé looked into. Nô further 
attention being called to it, it passed out of the mind of the writer of 
the opinion. But, taking the actual language of the bond as it now 
appears, wè are of opinion that it should not change the resuit which 
we reached, and our judgment is the same now as at the time the orig- 
inal opinion was flled upon this point. Pétition overruled. 



HARTFORD FIRE INS. CO. et al. v. PEEBLES' HOTEL CO, 

(Circuit Court of Appeals, Sixtti Circuit. October 5, 1897.) 

No. 511. 

L FiRE Insurance— PoLiciBs in 8everal Companies— Election to Repair— 
Action fok Damages — Parties. 

The P. H. Co. insured its building in several fire Insuraiice companies. 
Tlie policies were for distinct sums, and constltuted separate eontracts. 
Eacb polioy contained the usual clause requiring an apportionment of loss 
between ail the insurers, and gave an option to the Insurer to repair or re- 
boiild. A partial loss occurred, and ail the companies, by a joint notice, 
elected to repair and rebuild. After the work was completed, the assured 
brought an action agalnst the companies jointly, alleglng breaeh of coutraet, 
in that neither materials nor worlimanship -was up to standard, and re- 
covered a joint judgment agàinst them. Upon the question of misjoinder 
of parties défendant, held, that the Intent to jointly repair and rebuild, as 
Indicated by the notice and subséquent joining in the worlî, operated to 
make the obligation to do so joint or seyeral, at the option of the assured. 

8. Same— Epfbct op Proratino Clause. 

ffeW, further, that the prorating clause had no bearing upon the liability 
of the companies to the assured when sued for a breaeh of contract to re- 
pair or rebuild. 

& Bamb— Measure of Damages. 

Held, further, that the aœount of money Indemnity stlpulated to be paid 
under the alternative clause of the policies ceased to be any standard for 
the measure of damages resulting from breaeh of the rebuilding agreement. 

4 Same. 

Held, further, tiiat, after élection by an Insurer under sueh a policy to 
repair or rebuild, the measure of damages is the cost of repalring or re- 
building where there has been a total fallure, or the ditterence between 
the work as done and its value if done aceording to the standard of that 
existing bef ore the fire. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This was an action at law by the Peebles' Hôtel Company against 
the Hartford Pire Insurance Company, the Phœnix Insurance Com- 
pany of Hartford, the American Fire Insurance Company, the Vir- 
ginia Fire & Marine Insurance Company, the Georgia Home Insur- 
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ance Company, the LancasMre Insurance Company, and th.e Royal 
Insurance Company, to recover damages alleged to h.ave resulted 
from tlie failure of défendants to employ suitable workmanship and 
materials in repairing a building damaged by flre, the défendants 
having elected to repair under provisions contained in tbeir policies 
respectively. In the circuit court there was a verdict and judgment 
against ail the companies in the sum of $16,000, and the défendants 
sued out this VFrit of error. 

Lewis Shepherd and Wm. L. Frierson, for plaintiffs in error. 
Dickey & Peeples and Broven & Spurlock, for défendant in error. 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

LURTON, Circuit Judge. An hôtel building owned by the de- 
fendant in error was insured in several flre insurance companies for 
a sum aggregating |38,500. Each policy was for a distinct sum, and 
constituted a separate contract, though each contract contained the 
usual clause requiring an apportionment of loss between ail the in- 
surers. While this concurrent insurance was in force, an acci- 
dentai flre occurred, by which the property was partially destroyed. 
There wais disagreement as to the amount of the loss, and an inef- 
fectuai effort at settlement by arbitration. Each policy contained 
a provision under which the insurer might, at its option, repair or re- 
build upon electing to do so within a prescribed time after receipt 
of proofs of loss. Availing themselves of this option, the several 
companies jointly gave written notice in this language: 

"Peebles' Hôtel Co., City— Oentlemen: Owlng to the fact that the appralsers 
origlnally ehosen to appraise the loss and damage on your hôtel building, at the 
corner of Cîhestnut and Carter streets, Chattanooga, Tenn., hâve failed to corne 
to any agreement as to the amount of loss and damage, and in view of the fact 
that your Company refused to go Into any new appraisement with appraisers 
other than those origlnally ehosen, we are now compelled to avail ourselves 
of the privilège granted by the conditions of our policies to repair and rebuild 
your building the same as before the flre, and you wlU please accept this as 
notice of our intention to repair and rebuild. We therefore call upon you for 
plans and spécifications to be fumished us for the use of the contracter whom 
we shall elect; and, in order that this business may be facilitât ed and the worli 
put under way at the earliest day practicable, we beg to suggest that thèse 
verlfled plans and spécifications of the building, as It stood the day of the flre, 
be furnished within a reasonable time from this date. We reserve the right, 
If the plans herein called for are not fumished within a reasonable time, to 
proceed with the reinstatement of the building with such material, worli, and 
labor as is shown by the portions of the building stlll standing." 

Plans and spécifications were furnished, and a contract entered 
into by the companies jointly for the restoration of the building. 
When the contractor had completed his work, joint notice was given 
by the insurers of the completion of the building. The défendant 
in error thereupon brought this action against the insurers jointly, 
alleging a breach of contract to rebuild and restore the building, 
upon the ground that neither the materials used nor the workman; 
ship was up to the standard of that in the damaged building. A 
demurrer based upon an alleged misjoinder of parties défendant was 
overruled, with leave to raise the same question by plea. Istues 
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were formed upon pleas flled, and the cause submîtted to a Jury, 
who found for the défendant in error, and assèssed damages at $16,- 
000, upon whick verdict tliere was a joint judgment against ail of 
tàe défendant companies. TMs writ of error has been sued out by 
each of the plaintiffs in error to reverse this iudgment. 

The single question presented by the assignments of error is 
that there was a misjoînder, and the contention is that the defend- 
ant's right of action was against each company singly for a breach 
of its contract to repair and rebuild, and that, under the apportion- 
ment clause found in each policy, there could be no recovery against 
a particular company for any greater sum than the proportion which 
its policy bore to the whole amouht of concurrent insurance. This 
is a purely technical objection. If ail that is claimed be conceded, 
the plaintiffs in error, as between themselves, are liable to contrib- 
ute one to another for any excess of payment over its proportion. 
TJpon the other hand, if thp apportionment clause has any bearing 
when the option to rebuild has been exercised, innumerable difûcul- 
ties would arise in the proper assessment of damages. Seven différ- 
ent suits would hâve been necessary, thus increasing the costs seven- 
fold. Différent juries would assess the total damages at différent 
amounts, and there would be no known method of apportioning the 
damages equitably among the insurers. The apportionment clause 
in each policy is substantially the same, and is in thèse words: 

"This company shall not be liable under this policy for a greater proportion 
of any loss on the descrlbed property, or for loss by the expense of removal 
from premises endangered by fire, than the amount hereby insured shall bear 
to the whole insurance, whethër valid or not, or by solvant or insolvent in- 
surers, coyering sueh property; and the extent of the application of the In- 
surance under this policy, or of the contribution to be made by this company 
In case of loss, may be provlded for by agreement or condition wrltten hereon, 
or attached or appended hereto." 

Clearly, this has no bearing upon the liability of a company when 
sued for a breach of its contract to repair or rebuild, and a plaintifï 
would be entitled to the fuU amount of his damages against such 
company, leaving it to seek contribution from any other company 
having insurance on the same property. Morrell v. Insurance Co., 
33 N. Y. 429; Henderson v. Insurance Co., 48 La. Ann. 1176, 20 
South. 658. Whether we regard an élection to rebuild as the sub- 
stitution of one contract for another, or as but another mode of 
paying the loss which has occurred, is immaterial ; for upon such an 
élection the contract becomes one for rebuilding or repairing, and is 
governed by the principles applicable to engagements of that kind 
where the considération has been paid in advance. After such an 
élection, no action will lie on the policy to recover the money in- 
demnity therein stipulated. For a total failure to repair or rebuild^ 
or where the repairing or rebuilding does not resuit in the restora- 
tion of the building to a condition substantially like that existing 
before the fire, the action is for a breach of the contract to repair or 
rebuild; and the measure of damages will be the cost of repairing 
or rebuilding where there has been a total failure, or the différence 
between the work as done and its value if done according to the 
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standard of that existing before the flre. The amount of money in- 
demnity stipulated to be paid under the alternative clause of the 
policy ceases to be any standard for the measure of damages residt- 
ing from a breach of the rebuilding agreement. May, Ins. (3d Ed.) 
§§ 423, 433, 433a; Morrell v. Insurance Co., 33 N. Y. 429; Beals v. 
Insurance Co., 36 N. Y. 522; Heilman v. Insurance Co., 75 N. Y. 7; 
Wynkoop v, Insurance Co., 91 N. Y. 478; Ostr. Ins. §§ 202, 203; 
Association v. Eosenthal, 108 Pa. St. 475. 1 Atl. 303; Stamps v. In- 
surance Co., 77 N. C. 209. The prorating clause contemplated a 
money indemnity. The option to rebuild afifords the insurer a mode 
of adjustment whereby ail extravagant claim of loss may be avoided. 
When once resorted to, the whole character of the contract is chan- 
gea. The élection is not to repair or rebuild a proportion of the 
building, but to rebuild or repair absolutely, so that the insured 
shall be indemnified in fuU. From this it must follow that the lia- 
bility for a breach of the contract to repair or rebuild must be equal- 
ly unlimited. This rule is conceded where there is but one insurer, 
and we see no reason vs^hy it is not equally applicable where several 
insurers, either severally or jointly, elect to rebuild. . Of course, 
there can be but one satisfaction, and the right of contribution would 
protect the paying company from an undue proportion of the burden 
as between themselves. 

Having settled thèse principles, we corne to their application to 
the question of misjoinder. That the plaintiff below might hâve 
sued thèse insurers separately is most obvious from the singleness 
of the contract of insurance it had with each. This right tp sep- 
arately sue any company electing to rebuild could not be deifeated 
by the action of the concurrent insurers in jointly electing to rebuild, 
nor by the subséquent act of joining in a contract to restore the 
premises. But in the case before us the several companies mani- 
fested an intent to join in the restoration of the property. This 
was evidently désirable. No one of them was sufficiently interested 
to assume the entire burden of repairing as a mère means of avoiding 
its separate liability to pay a money indemnity. This intent to 
jointly repair and rebuild, as indicated by the notice of élection and 
by the subséquent joining in the VFork of repairing and rebuilding, 
operated to make the obligation of repairing and rebuilding joint or 
several, at the option of the assured. "Wherever an obligation is 
undertaken by two or more, or a right given to two or more, it is 
the gênerai presumption of law that it is a joint obligation or right. 
Words of express joinder are not necessary for this purpose ; but, 
on the other hand, there should be words of severance, in order to 
produce a several responsibility or a several right. Whether the 
responsibility incurred is joint or several, or such that it is either 
joint or several at the élection of the other contracting party, dé- 
pends (the rule above stated being kept in view) upon the terms of 
the contract, if they are express, and, when they are not express, 
upon the intention of the parties as gathered from ail the circum- 
stances of the case." 1 Pars. Cont. (6th Ed.) 11; 1 Beach, Cont. §§ 
668, 671, 672. That such a joint undertaking to rebuild opérâtes to 
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give the assured the right to maintain either a joint or several action 
lias been decided in two well-considered cases. Morrell v. Insur- 
ance Co., 33 N. Y. 429-447; Hender son v. Insurance Co., 48 La. Ann. 
U76, 20 South. 658. The case of Good v. Insurance Co., 43 Ohio St. 
416, Ûi ÎJ. E. 420, has been citëd as holding the reverse of this posi- 
tion.. The f acts of that case were vety peculiar, and the opinion is 
not striptly an authority upon this point. The conclusion we hâve 
reached meets the justice of this case, and violâtes no settled rule 
of procédure. The judgment îs accordingly aflSrmed. 



PEIECE V. CLAVIN. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1897.) 

No. 382. 

1. Master AMD Sbrtant— Safe Appliancbs— instructions— Haemless Error 

An Instruction making It tlie absolute duty of tbe master to provide rea- 

Bonable and safe applianceS, Instead of to use reasonable care to furnish 

sud» appliances, is eiToneous; but the error is liarmless wliete the defect 

' complained of is so. obvions, and of such long standing, that a failure to 

remedy it was manifest négligence. 

2. Same— AssuMPTiON OF RisKs— Presumption op Knowledge of Defects bt 

Servant. 

The loop handle of a railway swltch lever became beat, so that when 
thrown over between the tracks, instead of falling between the ties, It 
rested on top of a tie, exposing the loop above the level thereof. PlaintifF 
was injured by catching hls foot in the loop vphile switching cars. He had 
been engaged about the yard as a member of a switching crew for six days, 
but worked malnly at nlght, and in his testimony denied any knowledge 
of the defect. Beld, that the court was not warranted in presuming, as 
matter of law, that he had knowledge of such defect, but, in vlew of his 
déniai, should hâve submitted the question to the jury; especially as the 
attention of one engaged in switchihg trains Is properly flxed upon his work, 
so that he may well overlook defects in the roadbed. 
8. Same — Assumption of Risk — Knowledge of Defect. 

A servant, having absolute knowledge of an obvious defect existlng during 
the entire time of his service, assumes the risks thereof, and is not merely 
required to exercise greater care to avoid danger from the defect. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Thé défendant in en'or, William M. Clavln, brought action in trespass to re- 
cover of the plaintifC in error for damages sustained to his person on the 25th 
day of December, 1895. Clavin on the 4th day of June, 1S95, entered the serv- 
ice of the receiver of the Toledo, St. Louis & Kansas City Railroad Company 
as a switchman In the railroad yards at Madison and East St. Louis, in the 
State of Illinois. He was not a member of any regular crew, but was an extra 
man, required to take the place of any one of the crew who might be absent 
from his work. A single track led from the Madison yard to the Bast St. 
Louis yard, passing over a short trestle, beyond which, in the East St. Louis 
yard, delivery tracks to Connecting roads, six In ail, branehed out from it 
to the south; the flrst of them being known as the "Belt" or "Wiggins' Ferry" 
track, the other five being numbered from 1 to 5, consecutively. The switch 
Stand and lever operating the switch to the Wiggins' Ferry traelc was situated 
; at the west end of the trestle, nortli of the lead or main track. This switch was 
a ground switch. It was worked by a lever pivoted in the switch stand a short 
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distance from the rail, and was operated at right angles to the rail. The end 
or handhold of the lever was In the shape of a loop 7 inches Iqng, 2% inchea 
wlde, and was originally designed to drjjp between the ties jWhen, thrown ovér 
towards the rail, and to rest upon thé ground, which would bring' the top of it 
below the level of the tie, the loop or handhold helng from 8 to 12 inches distant 
from the rail. In March, 1805, the lever of the switch had become bent, from 
being canght in the tank step of a switch engine. ïhis caused the handhold, 
when the lever was thrown towards the rail, to. rest upon one of the ties, ex- 
posing the whole of the handhold above the level of the grouud. At about 
4:30 p. m. on the day of the accident, the crew with which Clavln was thea 
working brought a train of cars from the Madison yard for delivery in the 
East St. Louis yard, 15 cars of whieh train were to bè delivered to the "bridge 
track," and the remainlng 20 In the lower yard. Clavln was on top of one of 
this string of 20 cars, and, when the engine flrst went Into the lower yard, this 
strlng was kicked or pushed down over the trestle, Clavin bringing them to a 
stop, and the engine then delivered fthe 15 cars to the "bridge yard," and re- 
turned, and was reattached to the string of cars on which Clavin was working. 
Clavln eut off two cars, and, as the engine was pushlng them forward, ran 
ahead, to throw them upon the Wlgglns' Ferry track. He threw the switeh in 
question, that the cars might ran in upon the Wlgglns' Ferry track. To do 
this he was obllged to catch the handhold, lift the lever, and throw it away from 
the rails. This he did, setting his foot upon It, to press it down. The two cars 
passed bver the switch, Clavln gave the énglneer the signal to stop, and imme- 
diately upon the passage of the cars threw: the lever back, resetting the switch 
for the lead or main track, and again putting hls foot upon It to bring it down 
into place, The next car was to be delivered to what Is known as the "house 
track." Clavln went to where the train stood, gave the engineer a signal to go 
ahead, st'epped tn between the last two cars to pull the pin, walklng with one 
foot over the rail between the moving cars. He found the pins in the draw- 
bars of both cars jammed, and was in the act of stepping, out from the car to 
get a tool with which to knock them out, wTien in passing over the switch in 
question hls foot caught in the handhold, wttich rested upon the tie, and he was 
thrown to the ground in front of the truek, one car passing over his left hand, 
nearly severing it at the wrist, rendering amputation necessary. Clavin, while 
in the service of the receiver, had worked witb the crews of both yards,— 
that is, with the crews that delivered east-bpund freight to the Madison yard 
and west-bound freight into the East St. Louis yard. The condition of the 
switch was known to most of the crews, but. Its condition had never been re- 
ported. On an average of once a day, cars were deUvered to the East St. 
Louis yard, and placed upon the varions delivery tracks, passing over and using 
the switch In question. Clavin, while he was In the service of the receiver, 
liad been a member of the East St. Louis crew for six whole days. He had 
also worked for a considérable period with the nlght crew, doing work In both 
the upper and lower yards. 

At the conclusion of the évidence, the court was requested to direct a verdict 
for the défendant, which request was overruled, and an exception reserved. A 
number of instructions bearing upon the question of assumption of risk were 
requested by the plalntlff In error to be given in charge to the jury, which were 
refused, and which are not necessary to be hère stated, but are considered in 
the opinion of the court. To the charge of the court to the jury the following 
errors, so far as it is deemed necessary to state them, are assigned: First. 
, "The défendant undertook, by the law of the land,— not probably in words,— 
■ undertook to furni^ to the plaintiff reasonable and saf e appliances with which 
to carry on hls work of switching." Second. "If he [the plaintiff] did hâve 
notice that it was out of repair, or, by the exercise of reasonable diligence eould 
hâve known that it was out of repair, then a higher degree of diligence was 
required at his hand than If he had no such notice. More care in golng about 
a place of danger is required by the pleadings and your expérience and com- 
mon sensé than going about a place where no danger is known or supposed to 
exist. As to whether he had notice, the évidence will détermine, and you are 
the judges of that évidence." 

There was a verdict for the plaintiff below, and the case is brought hère for 
review. 
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Brown & Geddes and Charles A. Schmettau (Oarence Brown, of 
oipTinsel), for plaintifE in error. 
M. Millard (F. C, Smith, of counsel), for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, délivered the opin- 
ion of the court. 

The objection to the statement by the court of the duty resting upon 
the plaintiff in error would be well taken, if the error was material. 
We hâve frequently held that the duty resting updn the master is 
not au absolute duty; that he ia required to use ordinary and reason- 
able. care to furnish appliances reasonably safe and suitable for the use 
of his servant, and a place reasonably safe in which he may work. 
Eailroad Co. v. Meyers, 24 U. S. App. 295, 11 0. C. A. 439, and 63 Fed. 
793; Eeed V. Stockmeyer, 34 U. S. App. 727, 20 0. C. A. 381, and 74 
Fed. 186; Bailroad Oo. v. Johnson, 81 Fed. 679. We do not think, 
however, that the error is material, and for this reason: The de- 
fect in tlie switch, aasuming it to be a defect, had existed for nine 
months, and was an obvious defect. The évidence discloses that 
it wàs the duty of tv?o of the servants of the receiver to make daily 
inspection, and to keep that part of the road and yard in repair. They 
passed daily over the track. They state that they hâve no recol- 
lection of having observed this détective switch. There was, there- 
fore, manifest négligence upon the part of the receiver in failure to 
remedy the defect, if the switch, by reason of becoming bent, was 
dangerous. It was an obvious defect, and had continued for so long 
a time; that the law must imply notice to the master. It would not, 
therefore, hâve been error for the court, assuming the switch in its then 
condition to be dangerous, to hâve charged, as matter of law, that the 
plaintiff in error was négligent. Is the défendant in error also charge- 
able with notice of this obvious defect? If he is, he could not recover. 
The switch, if détective and dangerous, was in such condition when 
the défendant in error entered into the service of the receiver. He 
assumed, in entering upon that service, not only such risks and périls 
as are incident to the performance of his duty, but the risk of such 
extra hazard and péril, of which he has either actual or presumed 
knowledge; and, where the defect is obvious, knowledge is presumed 
of the dangers which it suggests, and which are apparent. Eandall v. 
Eailroad Co., 109 U. S, 479, 3 Sup. Ct. 322; Eeed v. Stockmeyer, supra; 
Logging Co. V. Schneider, 34 U. S. App. 743, 20 C. 0. A. 390, and 74 
Fed. 195; Bailway Co. v. Eogers, 13 U. S. App. 547, 6 C. C. A. 403, and 
57 Fed. 378; Bailey, Mast. Liab. p. 80. The question should, therefore, 
hâve been submitted to the jury, whether the défendant in error knew, 
or ought reasonably to hâve known, the danger to him from this al- 
leged détective appliance. In the absence of any évidence on the sub- 
ject, the presumption ought possibly to be applied as a matter of law; 
but, in view of the évidence upon the part of the défendant in error, we 
think it was one proper to hâve been submitted to the jury. Knowl- 
edge, of the alleged defect is denied by him, and his service in the yard 
in question was mainly at night, and we think it was for the jury te 
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say whether, under ail of the circumstances of the case, he should hâve 
taken notice of, and be cMrgeable with knowledge of, the condition 
of the switch. It must be remembered that, when asing this switch, 
he was engaged in the opération of switching trains, upon which his 
attention was centered. Could he, or did he, under such circum- 
stances, comprehend the risk to himsdf from that condition of the 
switch? In this connection the remarks of Chief Justice Ryan in Dor- 
sey V. Cîonstruction Co., 42 Wis. 583, are pertinent, and commend them- 
selves to our judgment: 

"The safety of railroad trains dppends largely upon the exclusive attention of 
those operating them to tfie tracli and to the trains themselves. It Is not for 
the interest of railroad companies or of the public, with like, if not equal, con- 
cern in the safety of trains, that persons so employed should be chargea with 
any duty or necessity to divert their attention; and it appears to us very doubt- 
ful whether persons operating railroad trains, and passiug adjacent objects tn 
rapid motion, with their attention flxed upon their dutles, ought, without ex- 
press proof of knowledge, to be charged with notice of the précise relation of 
such objects to the track. And, even with actual notice of the dangerous 
proximity of adjacent objects, It may well be doubted whether it would be 
reasonable to expect them, while engaged hi their dutiee, to retain constantly 
in their minds an accurate profile of the route of their employment, and of col- 
latéral places and things, so as to be always chargeable, as well by night as by 
day, with notice of the précise relations of the train to adjacent objects. In 
the case of objects so near the track as to be possibly dangerous, such a course 
might well divert their attention from their duty on the tram to their own 
safety in perf orming it. Notwlthstandlng some things sald tn some cases clted 
for the appellent, we should be rather inclined to think that, in the absence 
of express notice of immédiate danger, employés operating trains may perform 
their duties under an implied warrant that they may so do without exposlng 
themselves to extraordinary danger not necessarily incident to the course of 
their employment." 

The court below ignored whoUy the doctrine of assumption of risk, 
and refused the instructions requested in that behalf, erroneously sup- 
posing that absolute knowledge of the defect which existed during the 
entire time of his service could not, under any circumstances, amount 
to an assumption of risk, but merely cast upon him greater care in the 
use, or in avoiding danger from the défective appliance, This is mani- 
fest error, for which we think the judgment must be reversed. The 
doctrine of assumption of risk is not to be confounded with the doc- 
trine of contributory négligence; for, where the former doctrine is ap- 
plicable, the servant may exercise the greatest care, and yet be pre- 
cluded from recovery for an in jury in the performance of his service, 
because the risk was assumed. Miner v. Eailroad Co., 153 Mass. 398, 
26 2^. E. 994. 

There are other assignments of error to the charge which are not 
without merit, but, since there is to be a new trial, and the particular 
objections mây be obviated upon a retrial, we refrain from comment 
upon them. 

The judgment will be reversed, and the cause remanded, with in- 
struction to the court below to grant a new trial. 
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;, JUSTIC^B MIN. 00. v. BAKCLAY et al. 

,' (Cârcult' Court, D. NeYada. August 9, 1897.) 

'' . ' , : ■','■' No. 6â2, 

1. Misra» AtfDi MININGH^-CoNTIN^JISI;Y oF VpiNs— Expert Eyidence. 

In determining questions as to whether ore bodies found In différent 
clalms are parts oî a contlnùous veto or Iode, or are separate and independ- 
ent velns, a wWé latitudiè fe âlwayà permissible for the purpose of ascer- 
tainlng the reasoning upon -wliich the conclusions of wltuesses are based, 
as well as thejr gênerai, knowledge of tije ground, their expérience and 
observation, and their qualiàcâtions as pràçtical miners or experts, derived 
from years of expérience in the particulai mining district. 

8. Samb— Location— Abandonmbht — Abbbssmbnt Wokk. 

lAlthough the owner of a location has faïled to do the necessary assess- 
ment work, so that the ground Is subject to a relocation, yet if, before any 
such relocation by others, he perf orm the amount of assessment work 
required by tlie statute, then hls rights are revlved, and a subséquent 
relocation is Invalid. 

8, SAME— ASSESSMBTST WOBK— AdJOINING ClAIMS. 

Assessment work done upon one of a number of adjolning daims, to the 
amount required to be done upon ail of them for the year, is sufficient to 
hold aU of them, if it be elearly shown that It was intended as the annual 
assessment work upon aU the daims, and that it was of such a character 
that it would inure to tielr benefit. 

4. SaME — INTERMEDIATB RbL0CATIONS-~ABANDONMENT. 

Where relocations hâve been made after the owner t>t the original location 
has failed béyond the statutory time to do the necessary assessment work, 
but sueh relocations are af terwards abandoned, and thereaf ter the owner 
of the original location performs assessment work which revives hls rights, 
the fact of such intermedlate relocations cannot aid one who subsequently 
attempts to relocate the same ground. 

This is à suit in equity by the Justice Mining Company against Jolin 
Barclay and others to enjoin the working of a certain mine, situated 
in the Grbld Hill mining district, in Storey county, Név. 

W. E. F. Deal, for complainant. 
Alfred Ohartz, foc respondents. 

HAWLEY, District Judge. This is a suit in equity, brought by 
complainant, to enjoin the respondents from mining, extracting, or re- 
moving any quartz rock, earth, or ore from certain mining ground 
claimed by complainant, gituate in the Gold Hill mining district, Sto- 
rey oounty, isTév. The complainant is the owner of the Justice pat- 
ented ground and Iode, and of the Woodville patented ground and 
Iode, the surface boundaries of which are delineated upon the follow- 
ing diagrana . 

The title of complainaot to both of thèse daims as patented is ad- 
mitted by the respondents, but they deny that either of said Iodes in- 
çludes any part of the mining ground, Iode, claim, or promises lying 
between the easterly side Une of ' the Justice patented claim and the 
westerly side Une of thé Woodville patented claim. On April 27, 
1895, complainant leased to George Hobart, Charles H. Steele, and 
respondents Thomas Bell and C. Benham, for the period of one year, 
the mining ground "commencing at the trestle leading from the Jus- 
tice Company's tunnel to the Washoe Mill, and running thenœ in a 



"-^'--^î?^M^9!Loffto<^,at(iO*^----^''y 




^^^MMHiO^lBiàtMMii 



JUSTICE 





G 
œ 
H 

O 

B 

E 
a 

rs 

o 



> 



Or 
en 



5Ô6 ' S2 ï'EaJERAL REPORTER. 

southerly direction, following the course of Gold cafion, to tlie south 
boundary line of the Justice claim, and extending from the line of the 
Devil's Grate toU road easterly to the east line of said Justice Mining 
Company's claim," upon an agreed royalty or percentage of the value 
of ore extracted. Steele and Hobart testifled that, after the lease was 
executed, the siiperintendent of the Justice informed them that they 
could work as far east as the Justice claimed, or as far east as they 
pleased. Kespondenta Bell and Benham testifled that the lease was 
only intended for the main Justice Iode within the Justice patented 
Unes. The respondents, on January 1, 1896, locatéd certain mining 
ground, described in the answer as foUows: 

"Beginnlng at post No. 1 on the east side line of the mining claim and 
premises flrst described in plaintlffi's bill of complaint, being what was for- 
merly Ifnown as the Justice Independent claim, XJ. S. survey No. 48, but now 
linown as the Justice claim, from which post No. 7 of the Justice Independent 
claim bears south, 47° east, 307.1 feet distant; thence, for the flrst course, 
north, 41° west, 636.9 feet, to post No. 2, Identical with post No. 6 of the 
U. S. surrey No. 48; thence, second course, north, 49° east, 382.7 feet, to post 
marlied No. 3; thence, third course, along the west line of said Wood ville 
claim, south, 10° east, 743 feet, to the placé of beginning,— which said last 
described mining claim and BremlséB Is known as and called the HUls Giold 
and SEver Quartz Mine." 

This ground is situate within the triangle shown on the diagram 
between the Jiustice and Woodville side Unes. 

The reaj contention on the part of the complainant is that the Iode 
located by the respondents has its apex within the patented Unes of the 
Justice claim, and extends downward vertically, entering into the ad- 
joining land located by the respondents. The same contention is made 
with référence to the Woodville, the theory being that there is but one 
Iode, known as and called the "Gomstock Lode." The contention of 
the respondents is that the Hills Grold and Silver Quartz Mine is upon 
a separate and independent Iode, welUdeflned, between foot and hang- 
ing walls, having its apex outsiide of the surface limits of either the 
Justice or Woodville patented ground, and solely within the ground 
located by respondents. This is the principal and most important 
question in controversy^ and" upon' which there is a decided conflict 
in the testimony. 

It would serve no useful purpose togive the substance of the testi- 
mony as to the theory of the witnesses, with the facts upon which their 
conclusions are based. In ail controverèies concerning the identity of 
ore bodies found on différent lèyels at various depths beneath the sur- 
face, there is always room for a wide divergence of opinion among men 
of equal crédit and expérience as miners. The absolute truth is often 
diflficult to ascertain, except in cases where connections are made be- 
tween the différent bodies of ore found on the différent levels; and 
even then there is often room for controversies unless absolute con- 
tinuity of vein matter is found, until expensive explorations are made, 
for the continuity of ore may be broken by the injection of country rock 
into the vein, or what is known among miners as a "horse" is found, 
which is not always easily distinguished from the actual walls of coun- 
try rock. One witness, upon a careful inspection, may be of the opin 
ion that it is the hanging or foot wall of the lode; wMle another, from 
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hîs examination, gives it as his OBinion that it is simply a horse, and 
that further exploration will develop the îact that the différent bodies 
of ore are upon the same vein. ,,A wide latitude is always permissible 
for the purpose of ascertaining the reasoning upon which the conclu- 
sions of witnesses are based, as well aa their gênerai knowledge of 
the ground, their expérience and observation, and their qualifications 
as practical miners or experts, derived f rom years of expérience in the 
particular district where the ore bodies in question are found. Mining 
Co. V. Corcoran, 15 Nev. 153; Book v. Mining Ca, 58 Fed. 106, 111, 
120, 126; Consolidated Wyoming Gold Min. Co, y. Champion Min. Co., 
63 Fed. 540, 544. Courts, however, are always inclined to give heed 
to the actual facts which hâve been ascertained from the workings at 
différent points on the ground in dispute, and especially at the places 
where it is claimed on one side and denied by the other that the ore 
bodies unité. Upon this branch of the case a brief abstract of the tes- 
timony is flled herewith, giving a fair outline, in the language of the 
witnesses, as to their conclusions in relation to the developments ac- 
tually made in the Steele shaft and in the Hills or Barclay shaft, and 
the various levels, tunnels, drifts, and inclines connected therewith, 
and the character of rock, earth, and ore found therein, and particu- 
larly upon the point whether the ore found in the ground covered by 
the Hills location is connecte^ with, and forms a part of, the main 
Justice Iode, which bas its apex within the patented ground of the 
Justice, or is separated therefrom, and belongs to an independent vein 
or Iode, having its apex within the limits of the Hills location, to 
which référence will hereafter be made. 

In support of complainant's right to recoverherein,it is alleged in the 
bill that complainant is the owner of , in possession of, and entitled to 
the possession of, the mining ground, claim, real estate, and premises 
lying between the easterly side line of the Justice patented ground 
and the westerly side line of the Woodville patented ground, together 
with aU the veins of gold and silver bearing quartz rock, the apexes of 
which are within the surface boundaries of said claim, with the right 
to foUow such veins o,r Iodes to any depth; that while the respondents 
Charles Benham and Thomas Bell were in possession of and working 
on the Iode within the Justice ground, as tenants of complainant, the 
other respondents herein, on January 1, 1896, conspired with them, 
and made a pretended location of a portion of said ground bçtween the 
Justice and Woodville patented locations in the name of W. P. Hills, 
but for the use and beneflt of the other respondents; that, when said 
location was made by W. P. HiOs, the respondents Benham and Bell 
were in actual possession of said ground and vein as tenants of com- 
plainant, and were working the same for the purpose of complying 
with the laws of congress with référence to holding, possessing, and 
working mining claims; and that complainant had every year up to 
January 1, 1896, done and performed more than $100 worth of work 
for the purpose of holding and possessing said claim, in accordance and 
compliance with the provisions of the act of congress in regard thereto, 
The title of complainant to the particular pièce of ground in contro 
versy, independent of any rights it may hâve by virtue of its ownership 
in the Justice and Woodville patented ground, is derived from the 
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mining location made by A, Cummings on the 19t]i of March, 1875, 
which included in its description ail the ground embraced in the loca- 
tion of the Hills G-old and Silver Quartz Mine. This mining ground 
was on April 12, 1875, conveyed by deed to the Woodville Oon. S. M. 
Company. In July, 1880, the complainant acquired title to ail the 
mining property of the Woodville Oon. S. M. Company, including, 
among others, the Cummings claim. At this time S. T. Curtis was 
the superintendent of the complainant, and upon the trial hereof 
testifled that he went upon the ground, and took possession of ail the 
property, including the Cummings claim; that he received a tracing 
from the company's ofSce in San Francisco of ail the claims ; that he 
took the tracing, went upon the ground, and found a great many of 
the old monuments and stakes. It is claimed by complainant that 
from that time up to January 1, 1896, when the Hills location was 
made, it continued to remain in the possession of the ground loeated 
by Cummings, and that its possession was open and notorious. 

It is shown that respondents, at the time of, or soon after, the Hills 
location was made, were notifled of complainant's claim to the ground, 
and that they would be held responsible for any damage which they 
might commit. No work was ever done by the complainant within the 
surface Unes of the Cummings location. But it claims to hâve expend- 
ed during the year 1895 over $3,000 for the purpose of holding the 
Cummings and six other claims, to which it has title. This claim is 
partly based upon the theory that, inasmuch as the Cummings claim 
is contiguous to the Justice, work done upon the Justice within its 
patented Unes would inure to the beneflt of the Cummings, and consti- 
tute compliance with the provisions of the law requiring a certain 
amount of work upon unpatented claims to be performed every year; 
and, further, upon the ground that certain work performed by some 
of the respondents as lessees of complainant was for the purpose of 
saving it "a cash expenditure of money for the purpose of assessment 
on the différent claims," including the Cummingsj and that this was 
the principal object of making the lease. It is net claimed that the no- 
tice of location of the Cummings daim, as recorded, is not sufflciently 
descriptive to enable any one to ascertain therefrom what particular 
ground was claimed thereby. The objection urged against this loca- 
tion is that no évidence was ofEered that A. Cummings ever made the 
location, posted the notice, or put any stakes upon the ground, or that 
he or his grantees or predecessors in interest ever complied with the 
law requiring annual assessment work to be done upon the location ; 
that the ground was abandoned; that, if not abandoned, it was for- 
feited; that it was claimed by other parties who had regularly loeated 
the ground prior to 1895, but who failed to do the assessment work 
in 1895; and that the ground was therefore subject to relocation on 
January 1, 1896, when the Hills location was made. It appears from 
the évidence that some flve or six locations were made at the same 
time, or about the same time, as the Cummings, ail being in proximity 
with each other. Tlae plain inference to be drawn from ail the testi- 
mony is that thèse locations were made at the instance and request 
and for the use and beneflt of the Woodville Company, evidently for 
the purpose of protecting the Woodville claim. The natural presump- 
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tiqn to be drawn from the testimonj is that, at the time, the Iode or 
vein, or Iodes or yeins, if more than one, had not been clearly defined ; 
the explorations and developments that had been made were not suffl- 
çient to actually détermine whether certain seams of ore which were 
faund in différent places constituted différent Iodes or veins, or were 
in fact but parts of one Iode; and that future workinprs would demon- 
strate this to be a fact by absolute eontinuity and connection of the 
ore bodies. It is not shown that any. work was done by the Woodville 
Company on any of the six claims independent of the work that was 
being conducted and carried on by it within the surface limita of the 
Woodyille patented claim. Owing to controversies which thereafter 
arose between the Justice and the Woodyille as to whether both claims 
were not upon the same Iode, or from other causes, the Woodville Com- 
pany became involved, and ail its property, including the Cummings 
ground, was sold under exécution, and the Justice Company thereafter 
obtained the title to ail the property. The Justice never performed 
any work upon the ground within the surface limits of the Cummings 
location, or any work for its beneflt, save such as was performed in the 
regular course of work upon the Justice Iode within the surface limits 
of the Justice patented claim. It had a watchman employed to look 
after its property, including the Justice, Cummings, and Woodville 
claim's, and always asserted and claimed ail the ground embraced in 
said locations and others not involved in this controversy. 

It is a well-settled principle of law that abandonment of property 
is always a question of intention. It is a voluntary act. The property 
in question was never abandoned by complainant. It always asserted 
a claim to the ground. There is no évidence in the record which indi- 
cates any intention on its part to give up its right to this particular 
ground. Forfeiture may occur by failure to comply with some positive 
requirement of the statute, or of the miuing rules or régulations, if the 
statute or rules provide that such fâilure shall work a forfeiture of the 
claim. Forfeitures, however, are not, as a gênerai rule, favored by the 
law. A forfeiture of a mining claim cannot be established except 
upon clear and convincing proof of the failure of the owners of the 
claim to hâve the work done or imptovements made to the amount re- 
quired by law. Hammer v. Milling Co^, 130 U. S. 291, 301, 9 Sup. Ct. 
548. Obnceding, for thé purpose of this opinion, that complainant had 
failed to do any assessment work upon the ground, and that it was,prior 
to January 1, 1895, subject to be relocated, still the respondents are 
not in a position to take any advantage of such failure on the part of 
the complainant to do the assessment work. The évidence is direct 
and positive that the object of the lease, as executed by complainant, 
was for the express purpose of performing enough work to hold the 
Cummings and the other claims lying outside of the patented Unes of 
the Justice and Woodville. This testimony, although criticised and 
questioned by respondents' counsel, is undisputed. If true, it was 
sufiQcient to prevent the respondents from making any valid location in 
January, 1896. The assessment work by complainant in 1895, prier 
to the relocation of the grounds by Hills, on behalf of the respondents, 
a;nd before any intervening rights by other parties had been acquired, 
revived its rights under the Cummings location; and the ground eln- 
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braced in the Cummings claim could not therefore he considered as 
forfeited at the time Hills entered upon the ground, and made the loca- 
tion ûf the Hills Gold and Silver Quartz Mine. 

The language of section 2324, Eev. St, is clear, plain, and explicit 
upon this point. After stating the amount of work that must be an- 
nually perfonned on each claim, it reads as follows: 

"But, where such daims are held In common, su<ai expenditure may be made 
upon any one claim; and, upon a f allure to comply with thèse conditions, the 
daim or mine upon whlch such f allure occurred shall be open to relocation in 
the same manner as if no location of the same had ever been made, provided 
that the origlaaJ locators, their heirs, assigns, or légal représentatives, hâve 
not resumed work upon the claim after fallure, and before such location." 

North Noonday Min. Co. v. Orient Mi^. Co., 1 Fed. 522, 539; Jupiter 
Min. Co. V. Bodie Consol. Min. Co., 11 Fed. 668, 681; Lakin v. Mining 
Go., 25 Fed. 337, 343; Mining Co. v. Deferrari, 62 Cal. 160, 163; Greg- 
ory T. Pershbaker, 73 Cal. 109, 119, 14 Pac. 401; Pharis v. Muldoon, 75 
Cal. 284, 17 Pac. 70; Belk v. Meagher, 104 U. S. 279, 282. 

In order to comply with the law, it was not necessary that the as- 
sessment work should be done upon the surface of the claim. It 
may be done on the surface or beneath the surface, and tliis would be 
sufflcient although it might be that the work was perf ormed on a Iode 
having its apex outside of such surface Unes. Mining Co. v. Callison, 
5 Sawy. 439, 456, Fed. Cas. No. 9,886. It may be done on other claims 
or upon other ground, where, as hère, it is in reasonable proximity to 
it; and if the work, as done, would be bénéficiai, and tend to the future 
development or improvement of the claims, it is suflacient. Doherty 
V. Morris, 17 Colo. 105, 28 Pac. 85; U. S. v. Iron Silver Min. Co., 24 
Fed. 568. It has always been held by the suprême court that, when 
several adjoining claims to minerai lands are held in common, work 
for the benefit of ail done upon any onç of them in a given year to an 
amount equal to that required to be done upon ail in that year meets 
the requirements of section 2324, Eev. St. Smelting Co. v. Kemp, 104 
U. S. 636, 655; Jackson v. Eoby, 109 U. S. 440, 3 Sup. Ct. .^Ol: Cham- 
bers V. Harrington, 111 U. S. 350, 4 Sup.,Gt. 428; Book v. Mining Co., 
58 Fed. 106, 117; Koyston v, Miller, 76 Fed. 50, 52; Eberle v. Car- 
michael (N. M.) 42 Pac. 95; In Smelting Co. y. Kemp the court said: 

"Labor and Improvements, wlthin the meaning of the statute, are deemed to 
hâve been had on a mining claim, whether it consists of one location or several, 
when the labor is perf ormed or, the improvements are made for its develop- 
ment, — that is, to facilitate the extraction of the metals it may contain,— though 
In fact such labor and improvements may be on ground whlch originally con- 
stituted only oné of the locations, as in slnklng a shaft, or be at a distance 
from the claim Itself, as wiiere the labor Is perf ormed for the turning of a 
stream, or the introduction ojf water, or where the Improvement consists ta 
the construction of a flume to Cany off the débris or waste material. It would 
be absurd to requlre 4 shaft to be sunk on each location in a Consolidated 
daim, when one shaft would suflBce for ail' the locations." 

Some questions are suggested in reèpondents' brief as to whether 
the work performed within the patented Unes of the Justice could be 
"harnessed on" to the rule that work might be sufflcient if performed 
in a tunnel run for the purpose of developing a mine, etc. Where 
the work is not done within the surface boundaries of the location, the 
law undoubtedly casts thé burden upon the party claiming to hâve 
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done the work, not only to show that the work done outside of such 
boundary was intended as the annual assessment work on the claim, 
but that it was of such a character as that it would inure to the bene- 
fit of such claim. But, when such fsucis are clearly established, then 
it is wholly immateHal whether the work to accomplish such purpose 
was perfonned ofE the ground upon a patented or unpatented mining 
claim. Hall v. Keamy, 18 C!olo, 505, 509, 33 Pae. 373. The fact that 
the stakes and monuments, as designated in the notice and shown in 
the tracings, as seen by Curtis when he took possession of the Cum- 
mings ground for the Justice, were not visible at the time of the loca- 
tion of the Hills claim, does not vitiate the Cummings location, if the 
law in ail other essential respects has been complied with. Book v. 
Mining Co., 58 Fed. 106, 114. The fact that the "Leermo" and 
"Quinn" locations had been made within the surface boundaries of 
the Cummings prior to 1895 did not defeat complainant's title to the 
Cummings. If either of said locations were valid, the respondents 
would hâve no standing in court. They do not claim any rights under 
either of thèse locations; The proof is that both locations were either 
forfeited or abandoned, and the évidence in regard to thèse locations 
was only admissible as tending to suDoort the theory of the respond- 
ents that the triangular space of ground between the Justice and 
Woodville patented lines was generally considered by the miners as 
locatable ground, and that respondents, acting upon that belief, were 
not conspirators, acting in bad faith in making the Hills location. 

With référence to complainant's right to the Cmnmings claim, still 
treating it to be upon a separate and independent vein f rom the Wood- 
ville and the Justice, there still remains the further question whether 
the complainant has or has not been in the actuaJ possession of the 
ground since it acquired title thereto, and was in the actual possession 
thereof at the time the Hills daim was located. This matter has 
been incidentâlly referred to simply to show that complainant had not 
abandoned the ground, and that it was at ail times asserting jts rights 
to and claim of the ground in dispute. Was this a mère bald asser- 
tion, a sham, a prêteuse without any right, a mère bugbear to fright- 
en off ail corners ? Or was it acting in good faith, under color of right, 
in the honest belief that it was the owner of the ground? Its assert- 
ed claim was made at ail times, whenever, wherever, or by whom at- 
t^cked, The Quinn location was made in July, 1891. John O'Toole, 
who was intèrested therein, testifled as to what occurred when he and 
Mr. Quinn conimenced work on the local "m. He said: 

"At that time Charles Lyons was superinteûdent of the Justice, and Charles 
1/yons notlfled us that that ground belonged to the Justice, and we told hlm 
that we did not think It dld, and he said, If we took anything out, he would 
ftttàJcli It; and we took out some ore, not a great deal, and we got a little 
behind, and had no money to do further work, and Lyons was making It kind 
of interestlng, and we thought we had better leave It go, and we quit. We 
worked until some time in August, I believe, and we quit; and the ore that 
was there, we left it In the creek, and a freshet came along, and waahed it 
away, and we never got anything out of it. Q. What occurred that made you 
leave the place? A. It was simply through Lyons talklng to us, and telling us 
that we could not hold it. * * * Mr. Lyons simply told me the ground 
belonged to the Justice Company, and if we worked it, and took anything out, 
hé would take it from us." 
82 F.— 36 
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AltoonaQ. M. Co. v. Intégral Q. M. Co. (Cal.) 45 Pac. 1047, 1049, ia 
ci ted by respondents as establishing the proposition tliat: ; 

"If there was «nly the naked elalm to be loolseâ afteri, and a watchmau 
were placed tliere merely to warn prospectors, and tbus prevent a relocation, 
It would notbe labor upon the mine, in the sensé of ti^e statute." 

ït is shown, however, that the conaplainant perfôrmed the neces- 
sary amount of work in 1895. The présence of the watchman shows, 
or tends to show, the actual possession of the ground bj complainant, 
and that such possession was open and notorious. 

Thèse results, as to the acts of the complainant and its good faith 
with référence to its ownership of thé ground embracèd in the Cmn- 
mings claim, talien in connection with ail the circumstances under 
which respondents Bell and Benham took the lease, coupled, as it 
must be, with the f urther condition that, while working under the 
lease as tenants of complainant, they discovered the ore body in dis- 
pute, lead to the conclusion that complainant has established a better 
right and superior title to the mining ground in question than the re- 
spondents. But the judgment in this case need not be based solely 
upon this ground. The same resuit would probably be reached upwn 
thé theory that there is but one vein or Iode withii» the Justice or 
Woodville patented Unes, and that the ore extracted by the respond- 
ents was from thât Iode. But, be that as it may, after a càreful 
review and considération of ail the évidence, I am clearly of opinion 
that the decided weight and prépondérance at évidence upon the 
faets, shown by the developments as made in the Steele shaft and the 
Hills or Barclay shaft, with the différent levels, tunnels, drif ts, and in- 
clines connèoted therewith, is to the effect that the ore body, seam, or 
vein disclosed in respondents' workings is a part of, and is connected 
in vein matter with, the Justice Iode, having its apex within the pat- 
ented lines of the Justice» Let a decree be drawn in favor of com- 
plainant, in accordance with the views herein expressed. 



A. J. WHITB, Limited, v. PBASB et al. 

(Circuit Court, S. D. New Yorli. September 24, 1897.) 

IiiBBL— Bill of Particulaks. 

In an action for libel, where It Is plain that plalnilfE has no intention ot 
contending at the trial that every assertion contained in each of several 
alleged llbels is false, he should be required to set forth, by bill of partlcu- 
iai-s, what portions are claimed to be libelous and false. 

Action for libel by A. J. White, liimited, against Gkorge C. Pease, 
Robert G. Eccles, and others. Motion by défendants to require plain- 
tiff to make complaint more deflnite. 

Charles De Hart Brower, for the motion. , 

Townsend, Dyett & Levy, opposed. 

LACOMBE, Circuit Judge. The complaint is sufflciently deflnite 
and certain to enable ; 4ef endants to answer. It is perfectly plain, 
however, that plaintiff has not the remotest intention of contending at 
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the trial that every assertion contained in each of the alleged libels 
is false, and proper practice should require it to set forth in some way 
what portions are claimed to be libelous and false. The proper way 
to do this is by a MU of particulars, and there is no reason why there 
should be a second motion and a second argument to détermine what 
such bill should contain. An order may be taken requiring the flling 
of a bill of particulars showing (1) in what particulars the publication 
set forth in folios 12 to 21 is alleged to be false; (2) in what news- 
papers, journals, magazines, circulars, and gazettes the "other false 
and malicious articles substantially similar," etc., as set forth in folio 
23, were published, giving the text of such articles, or of so much 
thereof as plaintiff complains of, and like particulars as to the news- 
papers referred to in folio 27; (3) setting forth the analysis made by 
Charles T. F. Fennel (referred to in folio 24), and indicating in what 
respects it is contended that it was false. When such a bill of par- 
ticulars is filed, the précise issues will be suflSciently defined to enable 
défendants to answer and to prépare for trial, without requiring any 
répétition of the particulars as prayed for. In ail other respects the 
motion is denied. 



TJNITBID STATES ex rel. INTERSTATE COMMERCE COMMISSION v. 

SBABOARD EY. CO. 

(Circuit Court, S. D. Alabama. July 2, 1897.) 

No. 20a. 

0ARBIBR8 — Interstate Commercb — Common Arrangement for Contindous 
Carbiagb. 

The sliipment of freigàt over a number of Unes of railroad from a point 
in one state to a point in another, at a through rate of cliarges, under an 
agreeœent, express or Implied, for a eonventlonal division of tlie charges 
among the différent roads, constitutes a "coœmon arrangement for a con- 
tinuons earriage or shipment," within the meaning of the interstate com- 
merce act, and a road participa'ting in such arrangement is subject to the 
provisions of the act, though its Une lies entirely within one state, and its 
part of the joint charge is its regular local rate. 

Jos. N. Miller, Dist. Atty., for the United States. 
E. L. Kussell, for défendant. 

TOULMIN, District Judge. The question to be considered in this 
case is «phether the défendant, in transporting property from Fair- 
ford, in the state of Alabama, to Chicago, in the state of Illinois, and 
in transporting goods from Cincinnati, in the state of Ohio, to Fair- 
ford, is engaged in such transportation, under a "common arrange- 
ment for a continuons earriage or shipment," within the meaning of 
that language, as used in the act to regiilate commerce. The de- 
fendant claims that it is not engaged in interstate trafiSc; that the 
freight charge from Fairford to Chicago and from Cincinnati to Fair- 
ford is made up of a joint rate between Calvert, in the state of Ala- 
bama, and Chicago, and between Cincinnati and Calvert, and the 
regular local rate between Calvert and Fairford; and, as the amount 
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of the saîa regular local rate goes to it (the défendant), such a 
method of : carrying freight between the points named and of ap- 
portioning tlie money earned is net a transportation of property be- 
tween, those points "under a common arrangement for a continuons 
carriage or shipment." In other words, it is contended tbat, as the 
Seaboard Railway Company is a corporation of the state of Ala- 
bama, and as its road lies whoUy within that state, and as it exacts 
and receives its regular local rate for the transportation from Fair- 
ford to OalTert and from Galvert to Fairford, it is not, as to freight 
80 carried, 'tvithin the sèope of the act of congress to regulate com- 
merce. 

The suprême court, in the case of Cincinnati, N. 0. & T. P. Ry. 
Co. V. Interstate Commerce Commission, 162 U. S. 193, 16 Sup. Ct. 
704. held that: 

"When goods shipped under a through blU of lading from a point in one state 
to a point in anotlier are recel ved in transit by a state common carrier under 
a eonventlonal division of the charges, such carrier must be deemed to hâve 
subjected its road to an arrangement for a continuons carriage or shlpment 
■within the meaning of the act to regulate commerce." 

— And said: 

"When we speak of a through blll of lading, we are referring to the usual 
method in use by Connecting conipanies, and must not be understood to imi)ly 
that a common eontrol, management, or arrangement mlght not be otherwlse 
manifested." 

In the case cited there was a through bill of lading. In the case 
now under considération there is no évidence of a through bill of 
lading. But for that fact, the two cases would be almost identical. 
The suprême court, howe^er, say that they must not be understood 
to imply that a "common arrangement" might not be otherwise man- 
ifested than by a through bill of lading. Of course, it may be shown 
by an express agreementto that eSect. In this case there is no évi- 
dence of any express agreement. But I think such an arrangement 
may be manifested by circumstanceSj such, for instance, as vi'hen a 
carrier, in the usual course of business, enters into the carriage of 
foreign freight by agreeing to reçoive and ship goods from a point 
in one state to a point in another, and to participate in through rates 
and charges, under a conventional division of the same; that is, a 
division of the same, expressly or impliedly agreed to. The su- 
prême court, in the case cited supra, in efEect held that, when a rail- 
road enters into the carriage of foreign freight by agreeing to re- 
ceive and ship goods from a point in one state to a point in another, 
and to participate in through rates and charges, it thereby becomés 
part of a continuons Une, made by an arrangement for the contin- 
uons carriage or shipment from the one point to the other, and be- 
comés amenable to the act in relation to Interstate commerce. This 
déclaration of the suprême court, it seems to me, clearly shows that 
the "common arrangement" referred to is implied from the circum- 
stances stated. In that case the court held that a through bill of 
lading and a conventional division of the charges manifested a com- 
mon arrangement, and that, although one of the lines of railroad 
used was a state common carrier, with its Une wholly within the 
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State, and îts part of the charges was the regular local rate between 
two points within the state, it was subject to the Interstate commerce 
act. The facts of that case were that goods were shipped from Cin- 
cinnati, Ohio, to Social Circle, Ga., a station on the Georgia Eail- 
road. The initial carrier at Cincinnati issued through bills of lad- 
ing, and quoted through rates. Said rates were arrived at by add- 
ing to the rates from Cincinnati to Atlanta the full local rates of 
the Georgia Kailroad from Atlanta to Social Circle. The Georgia 
road received the goods at Atlanta, and transported them contin- 
uously to Social Circle, but it demanded and collected its full rates 
from Atlanta to Social Circle^ The United States circuit court of 
appeals and the suprême court held that the Georgia road was ame- 
nable to the Interstate commerce act. 

The facts of the case under considération are that the défendant 
received at Pairford, a station on its Une, lumber by car loads des- 
tined for Chicago, which was shipped over its road to Calvert, a 
station on the Mobile & Birmingham Eailroad, and a point where 
the two roads cross ; that the railroad agent at Calvert was the com- 
mon agent of the two roads at that point; that he issued freight 
waybills over the Mobile & Birmingham road from Calvert to Chi- 
cago, via Mobile, whence the shipment in the same cars continued 
over the Louisville & Nashville Kailroad and other Unes in succes- 
sion to Chicago. The waybills contained the name of the shipper 
and of Fairford, the place of shipment, and also the name of the con- 
signée, and of Chicago, the place of destination. There was a joint 
freight tariff on lumber in car loads from Fairford, Ala., to Chi- 
cago, m., expressly agreed to or concurred in, in writing, by ail rail- 
road Unes over which the shipments were made, except by the de- 
fendant. There was no évidence that the défendant expressly agreed 
to the tariflf, but that it received and receipted for its part of the 
through freight as the same was provided for in the tariff, its por- 
tion being 1§, which was équivalent to its regular local rate between 
Fairford and Calvert. The freight was paid to the terminal road at 
Chicago, and by it transmitted through the several intervening roads 
to the défendant, the initial road; each road, as is usual in such 
cases, retaining its part, and paying the balance over to the preced- 
ing road in the Une of transportation; the défendant receiving its 
part of said freight from the Mobile & Birmingham Eailroad. The 
facts also are that, in the usual course of business, goods are shipped 
from Cincinnati to Fairford over the Louisville & Nashville Eail- 
road, consigned to Fairford, with waybill to Mobile, and by contin- 
uons shipment from there to Calvert over the Mobile & Birming- 
ham Eailroad, and thence by continuons shipment to Fairford, where 
the freight is collected by the défendant, its part retained, and the 
balance transmitted to the other railroads in the Une in the usual 
course. My opinion is that the facts of this case manifest a com- 
mon arrangement for a continuons carriage or shipment of property 
from one state to another state of the United States, in contempla- 
tion of the act to regulate commerce, as the same is construed by the 
suprême court of the United States. Interstate Commerce Commis- 
sion V. Détroit, G. H. & M. Ey. Co. (U. S. Sup. Ct. décision, May 24, 
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1897) 17 Sup. C3t. 986. I am therefore constrained to grant the prayer 
of the petitioner, and to order the writ of mandamus to issue as 
prayed forj and it is so ordered. 



THE ISAAC REED. 

MONTAGUE et al. t. THE ISAAC REED. 

(District Court, N, D. Callfornla. August 31, 1897.) 

No. 10,906. 

1. Carkiers— Bill of Lading— Bdrden of Proof. 

Where the bill of lading under which merdiandise is sMpped exempts the 
carrier from Uabilitj' for damage to the goods "if properly stowed," if the 
goods are damaged the burden of proying proper stowage Is on the carrier. 
Z. Same— Action fob Négligent Stowage — Degree of Care. 

In an action. to recover for damage to range bollers because of négligent 
stowage, where the évidence shows that the bollers were stowed in the 
customary way, and according to the best judgment of experienced steve- 
dores, the fact that if they had been put in crates, or several of them lashed 
together, the injury sustamed might hâve been avoided, does not make the 
carrier liable, as he was not requlred to take such extraordinary précau- 
tions. 

C. M. Jennings, for libelant. 
Andros & Frank, for respondent. 

DE HAVEN, District Judge. This is an action to recover dam- 
ages on account of sundry range boilers and small articles of hard- 
ware shipped by the libelant at the port of Nev? York on board the 
ship Isaac Eeed, for carriage to San Francisco, and which the libel- 
ant allèges were crushed and broken during such voyage solely by 
reason of négligent and improper stowage. The bill of lading un- 
der which the merchandise was shipped contained this clause : "Ves- 
sel not accountable for breakage, chipping, chafing, leakage, rust, 
or numbers, or for splits or stains in plank, if properly stowed." 
Under such a contract of carriage, when the goods are damaged, the 
burden to prove and show proper stowage is on the carrier (Edwards 
V. The Cahala, 14 La. Ann. 224), and when the carrier has proved prop- 
er stowage such a contract exempts him from liability on account of 
breakage or on account of the other enumerated causes, unless the ship- 
per shall show that the damage might hâve been avoided by reason- 
able care upon the part of the carrier. In other words, under such 
a contract, when the carrier has shown proper stowage, the burden 
of proof is then cast upon the shipper to show that his goods were 
damaged by reason of the carrier's négligence; and without proof 
of such négligence the shipper is not entitled to recover. 

The only évidence in this case as to the manner in which the libel- 
ant's merchandise was stowed was produced by the claimants, and is 
contained in the dépositions of the master and the flrst officer of the 
vessel; and, as each supports the other, a very gênerai summary of 
the testimony of the flrst officer is ail that need be given liere. He 
testifled, in substance, that he had followed the occupation of a 
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steTedore for ten years in loading and nnloading sMps at the port of 
New York, and for about three years of that time was a gênerai f ore- 
man in such business; tbat tlie ship Isaac Eeed was loaded for tbe 
voyage upon whicli she carried the goods wliich are tbe subject of 
this action by an esperienced stevedore under tke supervision of the 
witness; that lier cargo was carefully stowed, and with référence 
to the fact that the voyage was to be a long one, as well as one upon 
which heavy weather might be encotintered. The évidence of this 
witness further shows that the ship met with unusually strong gales 
upon the voyage, during one of which a portion of the merchandise 
shipped by the libelant got "adrift," or shifted from the position in 
which it was originally stowed, and thereby sustained the damage 
complained of. That this >vitness was, by reason of his long ex- 
périence as a stevedore, and his personal knowledge of the manner 
in which the goods in question were stowed, entirely compétent to 
give évidence upon the gênerai question as to whether such goods 
were stowed with reasonable care, does not admit of doubt; and that 
his testimony, in the absence of any évidence tending to contradict 
it, must be accepted as sufficient proof of the fact that there was 
proper stowage, is equally clear. The facts testified to by this wit- 
ness on cross-examination, to the effect that, if the range boilers 
had been put in crates, or if several of them liad been lashed together, 
so as to form one package, the injury sustained by them might bave 
been avoided, is not sufficient to overthrow the évidence given by 
him on his direct examination to the eflect that there was proper 
stowage. If the shipper desired the boilers to be packed in crates, 
it was his duty to deliver them in that condition; and the failure to 
lash several of the boilers together, even though it should be con- 
ceded they would thus hâve been made more secure, does not neces- 
sarily show the absence of reasonable care in the manner in which 
they were actually stowed. It does not show that any usual précau- 
tions were omitted, or that the cargo was not stowed in the cus- 
tomary manner, and according to the best judgment of the mate and 
of the stevedore, both of whom had expérience in the loading of ships. 
Under the contract in this case the carrier was only required to 
exercise reasonable and customary skill in stowing' the cargo, as 
contradistinguished from unusual or extraordinary care; and the 
fact that a portion of the cargo got "adrift," and was damaged, while 
the ship was laboring and straining during a heavy gale, is not suf- 
ficient to show improper stowage, as against the positive testimony 
of a compétent witness that the cargo was stowed with reasonable 
or customary care; and upon this point I quote, as expressive of 
my own views, the foUowing from the opinion of Morris, J., in the 
case of The George Heaton, 20 Fed. 326: 

"It cannot be predieted with any reasonable certalnty Just what character 
of straining a cargo stowed In the customary and proper manner will with- 
stand. As Is the case with seaworthy wooden vessels, which sometimes spring 
a lealî In a rough cross sea, when they hâve stood the strain of most violent 
gales, I think it may be quite possible that one cargo, stowed with ail reasoim- 
ble and customary caution, may get adrift, when another, stowed with like pré- 
caution, wiU come safely through the stress of the same storm. Ail tliat can 
be demanded of the shipowner is reasonable and customary slîill; and where 
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ft ta shown that the Injury was sustalned 4urlng a severe streas of weather, 
and was the result pf It, and there Is also affirmative proof of the proper care 
In stowage, the ahlpper must sustain the onus of showing by affirmative proof 
that by proper attention the damage mlght hâve been avoided." 

The évidence in thls case being sufflcient to show proper stowage, 
and there being no claim that the carrier was négligent in any other 
respect, the claimants are entitled to a decree dismissing the Ubel. 
and for their costs. Let such decree be entered. 



VILLAGE OF OQUAWKA T. GRAVES. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1897.) 

No. 836. 

1. MuNicrPAi, CoRPORATioHB— Kefuhdino Bonds. 

Under the Illinois act of February 13, 1865, authorîzlng "countles or dt- 
les," under certain circumstances, to issue new bonds to satisfy or to take 
np prlor indebtedness, the cities referred to are those already incorporated 
as such when the act took effect; and it does not cover tovrns or villages, 
though afterwards incorporated as cities. 

a. samb. 

No power exists as of course in a municipal corporation to issue renewal 
or refunding negotiable bonds merely because the corporation is indebted. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 

This was an action at law by Luther E. Graves against the village 
of Oquawka to reeover the principal and interest of certain refund- 
ing bonds issued by the city. In the circuit court a judgment was 
entered for plaintiff, and the défendant has brought the case to this 
court on writ of error. 

I. M. Kirkpatrick and Raus Cooper, for plaintiff in error. 
0. J. Bailey and James W. Sedwick, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

BHOWALTEE, Circuit Judge. Plaintiff in error seeks the re- 
versai of a judgment rendered against it and in favor of défendant in 
error on April 23, 1896, for $25,534.55, the aggregate of principal and 
interest thereon from July 1, 1891, of certain bonds made by the city 
of Oquawka. The déclaration flled October 6, 1893, contained one 
spécial count on ail the bonds and the common counts; but with the 
déclaration was a notice In the words following: 

"Notice: The défendant is hereby notlfled that the sole causes of the action 
herein sued on, and of whlch évidence wlll be offered, are the twenty-three 
bonds mentloned in the spécial count, and that they are fac simlles of each 
other except the amounts and bond nnmbers, the amounts and bond numbers 
being as in said spécial count speclfied." 

There was also filed with t^e déclaration a oopy of one of tihe bonda 
in words following: 
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"No. 1. $1,000. 

"United States ot America. 

"State of Illinois. 

"City of Oquawka. 

"Twenty-Year Six per Cent. Bona. 

"Issued under an act of the gênerai assembly of the state of Illinois, entltled 
'An act relative to county and city debts, and to provide for payment thereof 
by taxation in such countles and citles,' approved February 13, 1865. 

"The City of Oquawka, in the state of Illinois, tvrenty years after date, wiU 
pay the bearer hereof one thousand dollars ($1,000) and six per cent, per 
annum thereon, payable annually on lîie first day of July In each year at the 
agency of the treasurer of the state of lUinois, In the city of New York, on 
présentation and surrender of the annexed coupons as they severally become 
due. 

"In pursuance of said act, the mayor of said city of Oquawlia has hereto set 
hte hand, and caused the seal of said city to be hereto affixed, and this bond to 
be countersigned by the clerk of said city of Oquawka, Illinois, thls flrst day of 
July, A. D. 1871. S. S. Phelps, 

"City of Oquawka. Mayor. 

"[Seal.] B. H. N. Patterson, 

"A. D. 18-. City Clerk." 

On written stipulation, the cause was heard without a jury, and 
a flnding was made in words following: 

"(1) Prior to 1871 the défendant was organlzed as a town, under and by 
virtue of the laws of the state of Illinois, and contracted a bonded Indebted- 
ness of some $60,000. 

"(2) That in the fall of 1870 the Merchants' National Bank of St. Louis, hold- 
ing a portion of said bonds, brought suit against the town upon said bonds held 
by It. 

"(3) In January, 1871, the président and board of trustées of said town were 
authorized to negotlate a settlement of the bonded indebtedness of the town 
held by the Merchants' National Bank of St. Louis, on the basis of fifty cents 
on the dollar. In pursuance of this authority, on or about the 30th of Janu- 
ary, 1871, an agreement was entered into between said bank and the agent of 
the town, to the effect that the town would refund the indebtedness by issu- 
ing and dellvering to the bank the bonds of said town, 'or of the corporation, if 
It Is thought best tJhat said town should become a city to give validity and value 
to said bonds,' at the rate of fifty cents on the dollar; such bonds to run for 
twenty years, with coupons attached for the annual interest at 6 per cent, per 
annum, the whole to bear date July 1, 1871. 

"(4) That on the 30th day of January, 1871, at a meeting of the président and 
board of trustées of said town, said agreement was ratifled and spread upon 
the records of the town, and at the same meeting an élection was ordered to be 
held on the 21st day of February, 1871, to vote for or against city organization. 

"(5) lihe gênerai laws then in force of the state of Illinois authorized towns 
having a population of 1,500 inhabitants to incorporate as cities upon an af- 
firmative vote of a majority of its inhabltants at an élection to be held 
therefor. 

"(6) That on the 21st day of February, 1871, at a meeting of the président 
and board of trustées of said town, the élection retums were duly canvassed, 
and tbe élection was declared to hâve been carried in favor of city organization, 
and that such city organization composed the same territorial limits as the 
town of Oquawka. 

"(7) That no census or computation of the inhabitants of the town was had, 
made, or attempted after the taking of the census under the laws of the 
United States in 1870, and prior to the élection to incorporate as a city, and 
that the census of the United States of 1870, completed September lOth of that 
year, showed the population to be 1,371. 

"(8) After said élection, ordinances were passed dividing the city into 
wai'ds, providing for the élection ot aldermen, mayor, and other city offlcers; 
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aridon the 14tli day of March, 1871, an élection for mayor and aldermen was 
held, and sald officers elect^d. 

"(9) At a meeting of ttie city council lield on May 17, 1871, the mayor and 
clty clerk were instructed to Issue to tlie liolders of bonds of tbe town of 
Oquawlîa, at tlie rate of fifty cents on each dollar of sucli bonds, bonds of the 
clty of Oquawka, to be dated July 1, 1871, due twenty years after date, betuing 
Intejrest at the rate of six per cent, per annum, payable annually ou the first 
day of July in each year, said bonds to show upon their face that they were 
Issued Under an act of the gênerai assembly of the state of Illinois, entitled 
'An act relating to county and city debts, and to provide for the payment 
thereof by taxation la counties and cities,' approved Februai-y 13. ISOS; sald 
bonds and coupons to be signéd by the mayor and city clerk, and the bouds to 
bear tbe.seal of sald clty, and hâve printed upon the baek thereof the act of 
the général assembly above ref erred to. The mayor was also Instructed to 
take ùp the bonds of the town of Oquawka to the amount of $23,000, held by 
the Merchants' National Bank of St. Louis, and exchange In Heu thereof bonds 
of the city df Oquawka in'conformity wlth an exlstlng contract between the 
town of Oquawka and said bank. 

"(lO) Thls action was brough't by the plaintiff upon twenty-three bonds of 
sald city of Oquawka, as above stated, and purehased by the plaintitl for 
value before maturity, which sald bonds were signed by the mayor and clty 
clerk of sald city of Oquawka, wlth the seal of the city attadied, and had 
printed on thelr face that they were Issued under an act of the gênerai as- 
sembly of the state of Illinois, entitled 'An act relative to county and city 
debts, and to provide for the payment thereof by taxation in such counties and 
cltles,' approved February 13, 1865, and that sald act is also printed upon the 
backs of said bonds. Sald bonds are dated July 1, 1871, payable twenty years 
thereafter, wlth Interest at the rate of six per cent, per annum, payable an- 
nually on tiie first day of July In each year. Said bonds were duly régis tered 
in the auditor's office of the state of Illinois. 

"(11) Said clty of Oquawka duly performed ail the functions of a city, passed 
ordinances for its government, coUected taxes for the payment of interest on 
said bonds and for other purposes, and paid said interest as it beeame due, 
wlthout any protest, until August, 1880, when sald city was organized as a vil- 
lage under the gênerai laws of the state of Illinois tlien in force. Said village 
comprised the sa,me territorial limits as the sald city. Sald village contmued to 
coUect taxes, and paJd the Interest on said bonds, up to and until the maturity 
of sald bonds, July 1, 1891, wlthout any protest. At the maturity of the bonds, 
It refused to pay the principal. 

"(12) Bonds of the plaintiff, numbered, respectively, 1, 2, 3, 4, 5, 6, lô, 10. 17, 
18, 19, 20, 21, 22, and 24, were delivered by the clty of Oquawka to the Mer- 
chants' National Bank of St. Louis, in settlement of indebtedness due it; and 
bonds numbered, respectively, 25, 26, 27, 28, 29, 30, 32, and 33, were delivered 
to varions other parties by sald clty in settlement of Indebtedness due them." 

On February 13, 1865, there was enacted by tbe Illinois législature 
an act entitled "An act relative to county and city debts, and to pro- 
vide for the payment thereof by taxation in such counties and cities." 
The first section was as follows : 

"Section 1. Be It enacted by the people of the state of Illinois, represented in 
the gênerai assembly, that in ail cases where counties or cities hâve hereto- 
(ore, under any law of thls state, issued bonds or securities for money on ac- 
count of any subseription to the capital stock of any railroad company, or on 
account of, or in aid of any public improvement, and the same remain out- 
standing, or any debt arising thereout remains unpaid, the board of super- 
vlsors or county court of such county, and the city councU or municipal au- 
thority of such city, as the case may be, having issued sucli bonds or securi- 
ties, may, upon due surrender of any such bonds or securities, or cancellation 
of such debt, issue In place thereof to the holder or owner, new bonds, in such 
form, for such amount, upon such time, and drawing such Interest as may be 
agreed upon with the hoider or o-^Tier; provided, such new bonds shall uot be 
for a greater sum than the principal and accrued or earned interest uupaid of 
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the bonds or debts In place of whlcb they shall be given, nor bear à greater 
rate of Interest than six per cent, per annum, payable on tbe flrst day of July 
ta each year; and sucli bonds shaU show on their face that they are Issued un- 
der this act, and, if so agreed, may provide for payment of flve per cent, of 
the principal thereof, annually, until fuUy paid." 

Sections 2 to 8, inclusive, concerned the registration of such new 
bonds, and the method of taxation and procédure for the payment of 
the interest, and eventually the principal. Section 9 was in words 
following: 

"Sec. 9. If It shall be deemed advlsable, any such county or clty may Issue 
such new bonds for the purpose aloue of satlsfying or taktng up their respective 
bonds or debts." 

On March 26, 1872, the Illinois législature enacted another statute, 
entitled "An act to enable counties, cities, townships, school districts 
and other municipal corporations to take up and cancel outstanding 
bonds and other évidences of indebtedness and fund the same." Sec- 
tion 1 of this act read : 

"That in ail cases where any county, clty, township, school-dlstrlct or other 
municipal corporation bas issued bonds or other évidences of Indebtedness for 
money on account of any subscription to the capital stock of any railroad Com- 
pany, or on account of, or in aid of any public improvement, or for any other 
purposes vi^hieh are now binding or subsisting légal obligations agalnst any 
such county, city, township, school-district, or other municipal corporation and 
remainlng outstanding and which were properly authorlzed by law, the proper 
authorities of any such county, city, township, school-district or other munici- 
pal corporation may upon the surrender of any such bonds, or other évidences 
of indebtedness, or any number thereof, issue in place or in lieu thereof to the 
holders or owners of the same, new bonds or other évidences of indebted- 
ness," etc. 

The emergency clause of this act declared that: 

"Whereas some counties, cities, townships and other municipal corporations 
in this State hâve outstanding bond and other évidences of indebtedness that 
will soon fall due and are without any remedy for renewing or fundlng the 
same, therefore this act sliall be in fuU force from and after its passage." 

The act of 1872 was amended April 14, 1875. Section 1 was made 
to commence, "That in ail cases where any county, city, town, town- 
ship, school districts or other municipal corporations," etc.; going 
on as in the original section 1, but putting in limitations as to in- 
terest and upon the increase of the aggregate indebtedness. 

Thèse statutes are discussed by the suprême court of Illinois in 
the case of People v. Ldppincott, 81 III. 194. That case was a man- 
damus proceeding to compel the auditor of public accounts to register 
a certain new bond issued by Macoupin county, in lieu of a prior in- 
debtedness incurred before March 26, 1872, and after Pebruary 13, 
1865. It was insisted that the auditor was bound to so register this 
bond by force of the act of 1865 ; but the suprême court held that the 
act of 1865 was limited in its application to debts which had been 
created prier to February 13, 1865. The court said in the course ol 
the opinion: "The act of 1865, with its provision for registration, 
etc., applies to only a comparatively small class of bonds, — those is- 
sued by counties and cities prior to February 13, 1865." By référ- 
ence to the terms of section 1 of the act of 1865, it will be seen that 
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that act concerns only certain cities, namely, those which had already 
been incorporated as such when that act took efiect. Th.e point can 
hardly admit of discussion. The debt of a town or village was not 
within the terms of that act. Moreover, this is plainly the under- 
standing of the courts and of the législature of Illinois, as will ap- 
pear from the case last referred to. The words of section 9, "any 
such county or city," cannot mean aiiy such county or any city. The 
Word "such" identifies the municipal corporation, whether county or 
city, as described in section 1. The city of Oquawka was not in 
existence until 1871. The act of Febrnary 13, 1865, was not author- 
ity, therefore, for isëning the bonds hère sùed on. Ogden v. Glidden, 
9 Wis. 50; U. S. v. Gooding, 12 Wheat. 476; Kelley v. Milan, 127 U. 
S. 139, 8 Sup. et. 1101. It may be questionable whether under Illi- 
nois law there be any distinction between a town and a village, but 
certainly a town or village in Illinois is not a city. See Welch v. 
Post, 99 111. 471, and Enfleld v. Jordan, 119 U. S. 680, 7 Sup. Ct. 358. 
Apart from the act of 1865, there was no statute of lUinois, so far as 
indicatçd to this court, which authorized, expressly or by necessary 
implication, negotiable bonds — that is to say, bonds intended to pass 
as commercial paper from hand to hand on the market, such as those 
hère sued on- — to be issued by the city of Oquawka in place of évi- 
dences of indebtedness previously existing. Nor does the power to 
issue renewal or ref unding negotiable bonds exist as of course, and 
merely because a municipal corporation is indebted. 

In Merrill v. Monticello, 138 U. S. 673, 11 Sup. Ct. 441, the town 
of Monticello, in 1869, had made a valid issue of bonds which were 
sold upon the market. In 1878, when this issue of bonds was about 
to mature, the authorities of the town, in order to obtain money for 
payment of the same, made another issue of bonds payable in 10 years. 
In a suit by a purchaser and holder of thèse latter bonds they were 
held illégal and void. Mr. Justice Lamar said : 

"The town had no power to pay off thèse bonds in this way, namely, by the 
issue of new bonds, or it could perpetuate a debt forever. * * * wiien bonds 
are once Issued for a lawful purpose, the town is functus officie as to that 
matter. To argue that the old bonds are a debt for school purposes, which may 
be liquidated by new bonds, is a reflnement of construction which the Sound 
sensé of the law rejects." 

In the case of Brenham v. Bank, 144 U. S. 173, 12 Sup. Ct. 559, the 
charter of the city of Brenham provided that "the said council shall 
hâve the power and authority to borrow for gênerai purposes not ex- 
ceeding flfteen thousand dollars on the crédit of said city" ; also, that 
the "bonds of the corporation of the city of Brenham shall not be 
subject to tax under this act." The suprême court of the United 
States ruled that negotiable bonds issued and sold by the city of Bren- 
ham for cash were invalid and void, as being in excess of any power 
or authority vested in the corporation; that even the express power 
to borrow money did not authoiize the issue of bonds to circulate as 
commercial paper. 

In County of Hardin v. McFarlan, 82 111. 139, the suprême court 
of Illinois ruled that certain bonds issued in 1869, in considération of 
the surrender of certain évidences of indebtedness in the shape of 
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county orders, were void, there beirig at the time no législative authoi- 
ity for the issue of the bonds. In that case the suprême court said: 

"To enable counties to fund thelr indebtedness, the législature passed an act 
approTed April 14, 1875. The question and policy is left by that act to a vote 
of the majorlty of the légal voters of the county. The implication would be 
that prier to the passage of this law counties had not the power exercised in 
thls case." ' 

In the case at bar it appears that there was a "bonded indebted- 
ness of some $60,000" against the town of Oquawka. This indebted- 
ness was to be taken up and canceled at the rate of 50 cents on the 
dollar in part by the bonds hère sued on. If there were no author- 
ity in the municipal corporation to issue bonds such as those hère sued 
on, we do not see how the mère measure of convenience or advantage 
to the town can help the matter. The suprême court of Illinois in 
the case last cited said : 

"It is not a question of advantage which the taxpayers may dérive from the 
exercise of the power claimed, but it is a question of the rlght to exercise the 
power." 

In Merrill v. Monticello and in Brenham v. Bank the municipal 
corporation itself sold upon the market, aind received cash for the 
bonds sued on. It does not appear, however, that it would hâve made 
any différence if the city had received some other considération, as 
the cancellation, for instance, of a prior indebtedness. The point 
against the municipal authority to issue such bonds is that they hâve 
the qualifies of negotiable paper. They are not mère évidences of in- 
debtedness, and nothing more. Police Jury v. Britton, 15 Wall. 566. 

It is strongly insisted by counsel for plaintiff in error that the city 
of Oquawka was not lawf ully incorporated, and that such illegality 
may be hère asserted against the validitv of the bonds. Possiblv, 
Shapleigh v. Œty of San Angelo, 167 U. "S. 646, 17 Sup. (3t. 957, is 
against this contention. At ail events, and for reasons before given, 
the judgment is reversed, and the cause remanded, with the direction 
that judgment for plaintiff in error be entered in the circuit court. 
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^TNA LIFE INS. CO. v. BOARD OF COM'RS OF SEWARD COUNTY 
SAMB j. BOAED OF COM'RS OF MEADE COUNTY. NATIONAL LIFH 
INS. 00. V. BOAED OF COM'RS OF HASKELL COUNTY. 

(Circuit Court, D. Kansas, S. D. September 18, 1897.) 

Nos. 624, 629, 626, and 668. 

CopHTiBs — Repunding Indbbtedskss— Countt Wabbants. 

Under the Kansas statute authorizing counties to refund ail matured and 
maturing Indebtedness, counties hâve authority to refund county warrants, 
as well as other indebtedness, without referring the matter to a vote of the 
people. Howard v. Kiowa Co., 73 Fed. 406, applied. 

Thèse were four suits, brought, respectively, against the défendant 
counties, upon past-due coupons eut from refunding bonds issued by 
isaid counties. 
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J. T. Herrick and Eossîngton, Smith & Dallas, for plaintiff Society 
for Sà-vings. 

Bentley & Hatfleld, for plalntiff iEtna Life Ins. Ck). 

Bentley & Hatfleld and J. T. Herrick, for plaintifl National Life 
Ins. Co. 

S. S. Ashbaugli, for défendants Board of Com'rs of Pratt Co., Board 
of Com'rs of Meade Co., Board of Com'rs of Seward Co., and Board of 
Com'rs of Haskell Co. 

WILUAMS, District Judge. Thèse are ail actions at law, and are 
upon past-due coupons detached from bonds issued by the various coun- 
ties sued upon, and the bonds from which the coupons are detached 
are ail of the class denominated "refunding bonds," issued by the va- 
rions counties. The court is constrained to say that ail the questions 
in thèse cases hâve been passed upon by this court, and by the cir- 
cuit court of appeals of this district ; and I know of nothing that I can 
say that will add anything to or detract from the décision by this court 
of the case of Howard v. Kiowa Co., 73 Fed. 406, in which every phase 
of the law as applicable to the refunding bonds issued by counties in 
the State of Kansas was passed upon, and not only by this court, but 
by the circuit court of appeals of this district So, with ail due défér- 
ence to the very leamed counsel who hâve made a vigorous, able, and 
lawyer-like défense in thèse cases, I am of the opinion that there is but 
one question in ail the cases that has not been clearly passed upon, 
and that is the question solely as to whether counties, under the laws 
of the state of Kansas, hâve the right to refund the warrants of the 
county that had been previously issued, without referring the proposi- 
tion to refund them to a vote of the people. The language of the stat- 
ute is that they hâve the right to refund ail matured and maturing 
indebtedness, and the question raised by the leamed counsel for the dé- 
fense is that county scrip is not the kind of indebtedness referred to 
in this act. I fail to see any différence between an indebtedness of the 
county, passed upon by the board of county commissioners, or the prop- 
er oflQcers to pass upon any claim against the county, as evidenced by 
the solemn issuance of a writing signed by the proper ofHcers, to which 
is afiSxed the seal of the county, and which calls upon the treasurer 
of the county to pay at sight to the bearer a certain amount of money, 
and a bond of the county executed by the same oiïicers. As has been 
said very aptly by counsel for one of the plaintifls in thèse cases, they 
are both évidences of indebtedness; and I fail to see any logic or rea- 
soning that places one évidence of indebtedness in any difEerent atti- 
tude or condition or light from the other. In fact, I think that this 
question has been well settled by the courts heretofore. In the case 
heretofore referred to (Howard v. Kiowa Co.), the court used this lan- 
guage: 

"And the fundlng of warrants is ofteu essentiel to tlie prosperity of the coun- 
ty. They become so mimerous that they are greatly depreciated tn value. 
Everything furnislied to the couuty is upon the basis of the actual value of the 
warrants, necessitatlng the création of a large debt for the purchase of trifling 
commodities. Under thèse circumstances, the only salvation lies In funding 
a portion of them, so that the remainder may gain something like their face 
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value, and thè business of the eciunt3''inay no longer be transacted upon fbe 
basis of à ruinous discount." 

I can add nothing to this language to convey the idea that the laws 
of the State of Kansas permitting county commissioners to refund the 
indebtedness of the counties authorizes the refunding of -warrants, as 
bas been done in thèse cases. This being the case, the court is content 
to let the matter, so far as it is concerned, rest on the adjudications 
it has Beretofore made in like cases. There should be a verdict and 
judgment in ail the cases for the plaintiiïs. 



LANNING V. OSBOR^^B et al. 

(Circuit Court, S. D. California. July 22, 1897.) 

No. 671. 

Watbr'Supplt in Califobnia— Conteacts Relating to Furnishing Watbr 
— Ambndment of Act. 

Thés àmendment of March 2, 1897, of Acts Cal. Marci 12, 1885, prescribing 
the manner of flxing water rates, by insertlng thereln a new section, 
■whlch provides that nothing contained in the act shall be construed to pro- 
hlbit or invalidate any con^ract relating to the sale, rental, or distribution 
of -water, or to the sale or rental of easements or servitudes of the right 
to the flow and use of water, nor to prohlbit or interfère with the vesting 
of rights under such contracts, does not ^ve validity to any such contracta 
whlch In the absence of Such amendaient -would be vold. 

Works & Works, for complainant. 

Haines & Ward, C. H. Kippey, and J. S. Chapman, for défendants. 

EOSS, Circuit Judge. This cause has been under considération 
on two previous occasions. 76 Fed. 319; 79 Fed. 657. In consid- 
ering the exceptions to the original answer the court held, among 
other things, that "as the -water in question, from the moment the 
appropriation became effective, became charged -with a public use, 
it was not in the power of either the corporation making the appro- 
priation, or of the consumers, to make any contract or représenta- 
tion that would at ail take away or abridge the po-wer of the state to 
fix and regulate the rates" at which it should be furnished; that the 
constitution of California conferred upon the législature of the state 
the power', and made it its duty, to prescribe the manner in which 
such rates should be established; and that the législature did that 
by an act approved March 12, 1885 (St. 1885, p. 95), entitled "An 
act to regulate and control the sale, rental, and distribution of appro- 
priated -water in the state other than in any city, city and county, or 
town therein and to secure the rights of way for the conveyance of 
such water to the places of use." Construing that act, this court 
said in Lanning v. Osbome, 76 Fed. 335 : 

"By the terms of this act of the législature, the boards of supervisors of tlie 
several counties are given povrer, and it is made their duty, in the manner 
prescribed in the act, to fix the maximum rates at which any person, company, 
or corporation may sell, rent, or distribute water appropriated for tlie purpose. 
The circumstances and conditions under which such board is authorized and 
required to do that thing are prescribed by sections 3, 4, 5, and 6 of the act. 
The action of the board can only be invoked in the flrst Instance by a pétition 
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in wrltlng of not less than 25 of the Inhabltants who are taxpayers of the coun- 
ty. It may be that the number thus flxed by the statute is too large; that 
in some cases it may be dlffleult, in others impossible, to obtain 25 inhabitants, 
who are taxpayers of the county, to join in the pétition aslîing the board to 
establish maximum rates. If so, it is a matter for the considération of the 
législature, with which the constitution bas left it. By the statute, as enacted, 
when such a pétition, so signed, has been presented, the board, upon giving 
the notice required, is empowered to examine witnesses; to send for persous, 
boolis, and accounts; to ascertain the value of the water System, and the rea- 
sonable expenses of its management and opération, including the cost of re- 
pairs, together with ail otlier faets, circumstances, and conditions pertinent to 
the question; and, after such investigation and considération, to flx and estab- 
lish the maximum rates at which the water shall be sold, rented, or dlstributed 
to the inhabitants of the county outside of any clty, town, or other municipality; 
the board being empowered to establish différent rates for water furuished 
for the différent uses, such as mlning, irrigation, mechanical, manufacturing, 
and domestlc, but belng requlred to make them equal and unlform as to each 
class, and being further requlred to 'so adjust them that the net annual reeeipts 
and profits thereof to sald persons, associations, and corporations so furnish- 
ijig such water to such inhabitants shall be not less than six nor mope thao 
eighteen per cent, upoh the said value of the canals, ditches, flumes, chutes, 
and ail other property actually used and useful to the appropriation and fur- 
nlshing of such water, of éaâi of such persons, companies, associations, and 
corporations; but in estimatlng such net receipts and profits, the costs of any 
extensions, enlargement, or other permanent improvements of such water 
rights or waterworks shall not be ineluded as part of the sald expenses of man- 
agement, repair, and operating of suchworks, but when accomplished may and 
shall be ineluded in the présent cost and cash value of such work.' By section 
6 of the act it is provided that at any tlme after the rates ha!ve been once es- 
tablished by the board of supérvisors the same may be established anew, or 
abrogated in whole or in part, by sueb board, to take effect one year next after 
such flrst establishment, upon elther the wrltten pétition of 25 lûhabitants who 
are taxpayers of the county, or 'upon the wrltten pétition of any persons, com- 
panies, associations, or corporations the rates and compensations of whose ap- 
propriated waters hâve already been flxed and regulated and are still subject 
to such régulation by any ôf the boards of supérvisors of this state, as in 
this act provided,' Not until after the rates hâve been once established upon 
the pétition of 25 of the Ihhabitants who are taxpayers of the county is the per- 
son, Company, or corporation furnishing the water authorlzed to make any 
application to the board. Theh, and then only, such person, company, or cor- 
poration may apply to hâve the rates established anew, or abrogated in whole 
or in part. Since, to make good the appropriation, it Is essential that the water 
be applied to some bénéficiai use, thèse provisions of the statute of themselves 
necessarily présuppose that, until the action of the board of supérvisors is 
called into play, the parties furnishing the water mnst designate the rates. 
It cannot be furnished for nothing. The law does not exact that, nor has any 
consumer the right to expect it, The statute evidently proceeds upon the theory 
that the rates charged by tliè person, company, or corporation may be satis- 
factory to the consumers, in which event there would be no occasion for thé 
Intervention of the board of silpervlsors. But, to protect the consumers in 
the event such charges should be unsatisfaetory, they, and they only, are giveu 
the right to flrst invoke the intervention and action of the board. Until that 
tlme the rates established and coUected by the person, company, or corporation 
furnishing the water prevail. 'Biis, it seems to me, would be the true and 
obvions construction of the statute if it had not so declared in terms. But the 
statute Itself does so déclare in terms, and in thèse words: 'Until such rates 
shall be so established [namely, those flrst established by the board], or after 
they shall hâve been abrogated by such board of supérvisors as in this act pro- 
vided, the actual rates established and coUected by each of the persons, com- 
panies, associations, and corporations now furnishing or that shall hereafter 
furnish approprlated waters for such rental or distribution to the inhabitants 
of any of the counties of this state shall be deemed and accepted as the légal 
rates thereof.' Act Cal. March 12, 1885, § 5." 
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Thèse riews were adhered to by the court on considération of tlie 
exceptions to the amended answer. 79 Fed. 663. After the décision 
of the court sustaining the exceptions to the original answer, and 
pending the submission of the exceptions to the amended answer, to 
wit, March 2, 1897, the législature of the state of California amended 
tlie act of March 12, 1885, by inserting a new section therein, num- 
bered 11*. and which is in thèse words : 

"Nothlng In thls act contalned shall be construed to proMbit or invalidate any 
contract already made, or which shaJl hereafter be made, by or with any of the 
persons, companles, associations, or corporations described in section two of 
tliis act, relating to the sale, rental, or distribution of water, or to the sale or 
rental of easements and servitudes of the right to the flow and use of water; 
iior to prohibit or interfère with the vestlng of rights under any sueh contract." 

To enable the respective parties to be heard upon the question as 
to what extent, if at ail, this amendment affects the rights of the 
parties to the suit, the cause was restored to the calendar, and upon 
that question they hâve been fully heard. The amendment ol March 
2, 1897, has not been construed by the suprême court of the state, so 
far as I am advised. Whatever the reason for its enactment, or its 
real design, it is very certain that this court has not the power to 
add to its language, nor the right, by construction, to import into 
its provisions a meaning not in consonance with the provisions of the 
constitution of the state. The amendment does not purport to pro- 
vide anv manner of âxing water rates, nor does it purport to make 
valid any con tracts otherwise invalid. In People v. Stephens, 62 Cal. 
209, the suprême court of California, in speaking of sections 1 and 2 
of article 14 of the state constitution, said: 

"By section 1 of article 14 the use of ail water heretofore or hereafter ap- 
propriated for sale, rental, or distribution is expressly declared to be a public 
use. It is not left to the législature, as formerly, to say whether it shall be a 
public use or not, but the constitution itself déclares it to be such, and then 
malles the use subject to the régulation and control of the state (that is to say, 
of the législature), in the manner to be prescribed by law, to wit, by statute 
law, subject, however, to certain enumerated provisions contalned ia the con- 
stitution itself; among them, to provisions in respect to the rates or compen- 
sation to be collected by any person, company, or corporation, for the use of 
water supplied to any city and county, or eity, or town, or the inhabitants there- 
of. Such rates or compensation the constitution expressly déclares shall be 
flxed in a certain specified manner, at a certain time, and by a certain body; 
and the body failing to do so is expressly made 'subject to peremptory process 
to compel action, at the suit of any party interested, and liable to such further 
processes and penalties as the législature may prescribe.' But by the next sec- 
tion of the same article of the constitution the right to collect the rates or 
compensation so established is declared to be a franchise, 'and can not be ex- 
ercised except by authority and in the manner prescribed by law,'— that is, 
by statute law. But, of course, the constitution contemplated the enacting by 
the législature, where they did not exist, of ail laws necessary to give effect 
to its commands, and that none should be passed in contravention of its pro- 
visions. When, therefore, the constitution fixed the manner of establishing the 
rates or compensation to be charged for water fumished to any city and county, 
or city, or town, or the inhabitants thereof, and further declared that the right 
to eoUect the rates or compensation so established is a franchise, and cannot 
be exercised except by authority of, and In the manner prescribed by, law. it 
was the duty of the législature, if they did not exist, to provide the needful 
laws. But the failure of the législature to do so, if failure there was, could 
not prevent the establishment of the rates or compensation specifically required 
to be established by the constitution." 
82 F.— 37 
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If the coiitracts set up in the ameïided answer of the défendants 
■were void in the absence of the statntory amendaient of March 2, 
1897, it is mâMf est that that amendment did not give validity to 
them. As already said, the amendment does not even purport to 
make valid any contract otherwise inyalid, nor does it purport to 
provide any manner of fixing water rates. The invalidity of any and 
ail contracts for the furnishing of water appropriated for sale, rental, 
or distribution under and by virtue of the constitution and laws of 
Oalifornia, other than as prescribed by that constitution and those 
laws, is, in my opinion, clearly and sufiQciently demonstrated in the 
opinions heretof ore rendered in this cause, to which référence has 
been made. Exceptions to the amended answer sustained. 



6ARRARD T. SILVBR PEAK MINES et al. 

(Circuit Court, D. Nevada. August 161, 1897.) 

No. 617. 

1. Pdblio Lands— Authosity to Issue Patent—Collatbral Attack ih Ac- 
tion AT Law. 

A patent valid on its face may be coUaterally attacked In an action at 
law, and sliown to be void by extrlnsic évidence whldi by its nature Is 
capable of showlng a want of authorlty to issue the patent or convey the 
title. 

a. Same—Patbnt pok Land Rbserved or Dedicated — Opbn to Challenge. 
Where by act of congress a tract of land has been reserved from entry, 
Or dedicated to any spécial purpose, proceedings in the land department to 
procure title thereto in défiance of such réservation or dedication, though 
eulmlnating in a patent, confer no title, and may be challenged in an action 
at law. 

8. Samk— Qrant to Statb— SELBCTiorr dp Reserved Lands— Patent by State. 
The sélection of a tract of either minerai or occupied lands by the state 
of Nevada, under the grant to the state by the United States of 2,000,000 
acres of unappropriated nonmlneral lands, to be selected by the state, la 
void, and a patent issued by the state for such tract conf ers no title on the 
patentée. 

4. Same—Patbnt for Mill Sitb— Mistakb is Description — Rights op Pat- 
entée. 

A patentée of a mill site, on whlch he had erected a quartz mlU, and 
who continues to occupy the site, and makes other valuable impiovements, 
but by reason of a mlstake in the survey the description In the patent does 
not cover the land occupied, has at least an équitable title that will prevail 
agalnst one who, wlth notice, attempts to acquire the légal title. 

6. Bamb— Description in Convetàncb—Fixed, Visible Monuments— Stabting 
Point. 

In determining the location of premises by the description in a convey- 
ance, a flxed, visible monument can never be rejected as false or mistaken, 
in favor of mère course and distance, as the starting point, when there is 
nothing else in the terms of the grant to control and override the fixed and 
visible cali. 

6. Samk— LiocATioN op Saline Land— Failurb to Record Bttrvbt in Time. 

A location of saline land, and the recordtng of the survey in accordance 

wlth the provision of the statute, though not withln the tune specified, 

is valid and sufflclent against ono who attempts to acquire an adverse title 

more than 20 years after the fleld notes were recorded. 
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7. Same— Extest of Olaim— Evidence of Occupanct— Saline and Minerai, 
Lands. 

The actual possession of the entlre tract claimed by occupancy under a 
mining or saline location need not be indicated by fence or otber inclosure 
as in the case of agricultural lands, compliance with the statutes as to rec- 
ord and notice, and the actual occupancy of a part of the premises, being 
sufflcient. 

This is an action in ejectment to recover of and from the défend- 
ant the Silver Peak Mines the following lands, situate in Esmeralda 
coùnty, Nev., to wit : "The north-east quarter of the north-east quar- 
ter of section twenty-two (22) in township two (2) south, range 
thirty-nine (39) east, Mt. Diablo base and meridian, containing forty 
acres." 

The complaint, among other things, allèges that In and upon said lands were 
and are valuable mlU tailings and slimes, containing gold, silver, and other 
metals; that défendants ever sinee June, 1895, hâve been, and now are, en- 
gagea in making excavations and openings in sald land, and removing and eon- 
vertlng to their own use large quantltles of sald taiUngs and deposits, contain- 
ing gold and silver of the value of $6,000, to the damage of plaintiff in said 
sum. The answer of the défendant Silver Peak Mines, after denying ail the 
allégations of the complaint, except as to there being upon sald land valuable 
tailings and slimes, containing gold and silver and other metals, allèges as a 
défense to sald action: That in the year 1865 the predecessors in Interest and 
grantors of thls défendant, under and by virtue of an act of the législature 
of the State o( Nevada entltled "An act to provide for the location of lands 
containing sait," dld loeate and hâve surveyed under and by virtue of the pos- 
sessory act of the said state a tract of land and mill site and water right in 
the Silver Peak and Red Mountain mining district, Esmeralda county, state 
of Nevada, described as foUows: "Beglnning at a post and mound situated 
about soutJi, 60° west, 24 chains, from the Great Sait Basin mill, and runs 
thenee, first, N., 19° 30' E., 45.71 chains, to a post and mound; thence, second, 
sonth, 70° and 30' E., 35 chains, to a post and mound; thence, thlrd, south, 19° 
and 30' W., 45.71 chains, to a post and mound; thence, fourth, north, 70° and 
30' W., 35 chains, to the place of beginning,— containing 160 acres." That sald 
land was upon the unsurveyed and unappropriated public domain of the United 
States. That in the years 1865, 1866, and 1867 the grantors and predecessors 
in interest of défendant caused to be erected and constructed on said land 
a mill site and water right and quartz mill costing the sum of $70,000. 'Xhat, 
after the construction and completion of the sald quartz mill, such steps were 
taken and acts done as requlred by the several acts of congress and the rules 
and régulations and instructions of the gênerai land office and secretary of 
the interior in relation to the locating and patentlng of mill sites. Tliat on the 
Ist day of May, 1879, the govemment of the United States Issued to the 
grantors and predecessors in Interest of the défendant the Silver Peak Mines 
a patent for 4.97 acres as a mill site, upon which land the said quartz mill was 
then constructed. That since 1865 this défendant, and those from whom it bas 
derived Its title, has been, and now Is, in the quiet, peaceable, and undisturbed 
possession of said 160 acres of land, and of the said patented ground. That 
since the year 1865 this défendant, through its predecessors in interest and 
grantors, bas been, and now is, a bona fide settler and occupant of the land and 
premises described in plaintiff's complaint, and the whole thereof. That Its 
grantors and Itself hâve made valuable Improvements thereon. That said set- 
tlement was made and Improvements constructed long prlor to any sélection 
of said land or claim of ownership by the plaintifC or hls grantor. That the 
plaintiff and his grantor were well aware at the date of the sélection of the 
said land that this défendant and its grantors were, and had been for a great 
number of years. In the open, notorious, and exclusive possession of ail of said 
land, claiming ownership of the same. That, prior to the time of the alleged 
sélection and claim of ownership of the land and premises on the part of the 
plaintiff, there was regularly located upon sald ground a mining claim known 
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as the "Manser Mining Claim," 1,500 feet in length by 600 feet In width, of 
wiJcli this défendant is in tlie quiet, peaceable and undisturbed possession, and 
Is ttie owner tliereof. ïliat the said plalntiiï and Ms grantor in the procuring of 
the said pretended tltle and claim of ownersliip -well Isnew that the same was 
proeured by fraud and false représentations, which said fraud and misrepre- 
sentations consist of the following facts: "That the pretended tltle to the said 
land was proeured by the plalntiffi and one Alexander Morrison, his grantor, 
through and from the state of Nevada; and the said state of Nevada derived 
Its right to receive applications for the sale of land within the territorial llmits 
of said state under and by virtue of an act of congress donatlng lands to the 
several states and territories, and the several acts amendatory thereof and 
supplemental thereto, in which said acts of congress it is expressly provided 
that 'the lands hereby granted shall be selected by the state authorities of said 
state from any unappropriated, non-minerai, public land in said state, in quan- 
ti ties not less than the smallest légal subdivision'; but notwithstanding the said 
A. Garrard, the plaintifC, and the said Alexander Morrison, his grantor, woU 
Imew that this défendant, the Silver Peak Mines, was, and had been for a long 
time prior to the date of maldng the application to purchase the land deseribed 
in the complaint, in the quiet, peaceable, and undisturbed occupancy of the 
said land, and every part thereof, and well knowing that this défendant, the 
Silver Peak Mines, and its grantors and predecessors In interest, had caused 
to be erected on said land valuable, prominent, and permanent improvements, 
at a cost of one hundred thousand dollars or thereabouts, and said plaintifC and 
his grantor well knowing that the said land was minerai in character, contain- 
ing gold, silver, and other precious metals, and also sait and saline, and that 
the said land was not fit for grazing or agricultural purposes, notwithstanding 
that ail of the above facts were within the personal knowledge of the plaintifC 
and his grantor, they and each of them falsely and fraudulently misrepresented 
and misstated the facts to the surveyor gênerai and ex otficio land reglster of 
the state of Nevada, and by such falsfe and frauduient acts and misrepresenta- 
tions induced the said surveyor gênerai, as ex offlcio land register of the state 
of Nevada, to believe that the said land was unoccupied and nonmineral in 
character, and he, the said surveyor gênerai, as ex ofBcio land register, so 
believing from the said statements as aforesaid, was induced to sélect the land 
deseribed In the complaint as a part of the lands granted by the acts of con- 
gress, » ♦ * when in truth and In fact the said land was not of the class of 
land granted or Included within the spirit or terms of the said act of congress, 
but, upon the contrary, were and are expressly excluded therefrom by reason 
of its being occupied, appropriated, and minerai, and not public, and was not 
open to sélection by the said state of Nevada, and by reason of the said false 
and frauduient misrepresentations as hereinbefore mentioned, and the sélec- 
tion of the said land by the state of . Nevada, through its surveyor gênerai, 
as ex officio land register, a fraud has been perpetrated against the government 
of the United States of America, and against this défendant, the Silver Peak 
Mines." 

The case was trled before the court without a jury. The évidence on behalf 
of the défendant shows: That in 1865 the Great Sait Basln Mlll & Mining Com- 
pany loeated, under the possessory laws of the state, 160 acres of unsurveyed 
and unappropriated publie land, including the 40-acre tract in controversy, and 
caused liie same to be surveyed, and the boundaries thereof marked by posts 
and mounds, and the field notes of the survey, with the diagram of the loca- 
tion and survey, were recorded in the county recorder's oflîce of Esmeralda 
county. That during that year Samuel B. Martin, John W. Harker, and Maj. 
Raymond constructed a 10-stamp quartz mill upon said land, which mlll was 
then known as, and commonly called, the "Great Sait Basin Gold & Silver 
Mining Company's Quartz Mill." That in February, 1866, this mill was closed 
down, and lie property was left in charge of the secretary of the company. 
That in the spring of 1866 the company dug a ditch around three sides of the 
160-acre tract of land. That in the fall of that year Samuel B. Martin caused 
to be graded a foundatlon for a new quartz mill, and during the year 18(57 
was engaged building a mill which was completed in 1868, and the company 
commenced crushing ore, and continued working until the fall of 1870. This 
mill was known and designated as the "Silver Peak & Ked Mountain Gold & 
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Silver Mining Company's Quartz Mill." That this mill Is stlU on the same 
land, and Is substantially In the same condition as It was at the time of com- 
pletion. That some of the machinery bas been replaced, and a building added 
thereto, to be used as a cyanide plant. That this land, including the new mill 
and otlier property, was conveyed by Samuel B. Martin and John W. Harker 
to the Silver Peak & Red Mountain Gold & Silver Mining Company in Kovem- 
ber, 1866, and a confirmatory deed executed in 1869. That in 1877 the Silver 
Peak & Red Mountain Gold & Silver Mining Company applied for a patent for 
a mill site. That on May 1, 1879, a patent was issued to It for said mill site, 
belng minerai entry No. 184, designated by the surveyor gênera] as lots Nos. 37A 
and 37B, embracing a portion of the unsurveyed public domain in the Silver 
Peak mining district. In the county of Esmeralda, descrlbed in the patent as 
foUows: "Beginning for the description of that portion of the premises desig- 
nated as lot No. 37B at a post marked 'No. 1, U. S. Survey No. 37, Lot B," 
from which post No. 1 of U. S. survey No. 37, lot A, herelnbefore described, 
bears south, eighty-four (84) degrees west, at the distance of eigMy-five huu- 
dred and fifty-eight (8,558) feet, the north corner of said company's mill on 
thia claim bears south, two (2) degrees thirty (30) minutes west, at the distance 
of one hundred and sixty-flve (165) feet, and the southeast corner of tlie stone 
offlce bears north, eight (8) degrees west, at the distance of four hundred and 
ninety (490) feet; thence from said corner No. 1 south, forty-five (45) de- 
grees east, seven hundred and twenty-two (722) feet, to corner No. 2, a post 
marked, ^No. 2, U. S. survey No. S7B;' thence south, forty-five (45) degrees 
west, three hundred (300) feet, to corner No. 8, a post marked, 'No. 3, U. S. 
Survey No. 37B;' thence north, forty-flve (45) degrees west, seven hundred and 
twenty-two (722) feet, to corner No. 4, a post marked, 'No. 4, U. S. Survey 
No. 37B;' thence north, forty-five (45) degrees east, three hundred (300) feet, 
to the place of beginning,— containing four (4) acres and ninety-seven hun- 
dredths (»'/ioo) of an acre of land, more or less." That the Silver Peak & 
Red Mountain Gold & Silver Mining Company afterwards became bankrupt, 
and proceedings in bankruptcy were thereafter iustituted in the district court 
of the Southern district of New York, where said corporation was organized, 
and Andrew C. Armstrong was duly appointed assignée of the bankrupt's 
estate. That Armstrong, as such assignée, on June 13, 18T7, conveyed the land 
In controversy in this action, with other property, to Charles E. Vail, who, 
with his wlfe, conveyed the same to tho défendant herein January 8, 1878. 
That the property of the bankrupt corporation, including the land in question 
in this action, was also sold at sherifC's sale, under an exécution issued out 
of this court in the suit of Blair v. The Silver Peak & Red Mountain Gold & 
Silver Mining Co., to John D. Vail, on February 5, 1878. That the said John 
D. Vail and his wife on September 13, 1879, conveyed the same, by deed, to 
the défendant herein. That this défendant has been ever sinco in the actual, 
quiet, peaceable, and undisturbed possession thereof, and it, and tbose througli 
whom it claims and dérives title, eaused to be constructed on said land and 
premises prominent and permanent improvements, consisting of a 30-stamp 
quartz mill, concrète houses, assay oflîce, blacksmith shop, store houses, build- 
ings, and corrals, at an expense of $50,000. That the 40-acre tract purchased 
by Morrison Is not agricultural land. That over one-half thereof, and ail that 
is covered with the tailings and slimes, is known to be saline land, and was so 
known at the time that Morrison made application to purcUase the same. 
That in .Tune, 1888, the Mànser mining claim was located, and in June, ISSO, 
conveyed to défendant, said claim being upon the land in question. 

The act to provide for the location of lands containing sait, approved Feb- 
ruary 24, 1865, reads as foUows: 

"346. Section 1. Any person may locate, claim, and hold not exeeedlng one 
hundred and sixty acres of the public lands wlthin this state containing sait or 
saline matter. 

"347. Sec. 2. It shall be the duty of any person or persons locating sait lands 
to hâve the same surveyed by the county surveyor oif the county in which said 
lands are located, within thirty days from the date of location; and the sur- 
veyor shall, within thirty days from the completion of said survey, make and 
deliver to the party employing him to make the survey, a correct description 
and plat of the lands thus surveyed, and the same shall be recorded in the office 
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of the conrity recorder of said county within thirty days from the dellvery 
thereof by the surveyor. 

"34È. Sec. S. AU locations made prior to the passage of thls act upon saline, 
lands are hereby ratified and conflrmed to the locators thereof, thelr heirs ami 
asslgns; provlded, the parties uow holding and occupying said lands sliall, 
within slxty days from the passage of this act, hâve the same surveypd and 
recorded as provlded in section two of thls act." Gen. St. Nev. §§ 846-348. 

The land in question Is a part of the 2,000,000 acres of land granted by the 
act of congress to the state of Nevada in lieu of the sixteenth and thirty -sixth 
sections In said state, approved June 16^ 1880 (21 Stat. 287). This act pro vides 
as foUows: 

"Sec. 2. The lands herein granted shall be seleeted by the state authorlties 
of said state from any unappropriated, non-minerai, public land in said state 
in quantities not less than the smallest légal subdivision; and when seleeted in 
conformity with the ternis of thls act the same shall be duly certlfied to said 
state by the commissioner of the gênerai land office and approved by the secre- 
tary of the interlor. 

"Sec. .3. The lands herein granted shall be disposed of under such laws, rules 
and régulations as rnay be prescribed by the législature of the state of Nevada." 

On March 12, 1885, the législature of Nevada passed "An act to provide for 
the sélection and Mile of lands that hâve been or may hereafter be granted by 
the United States to the state of Nevada." Gen. St. 1885, p. 97. Section 14 
of this act provides that "ail lands seleeted under the two million acre grant 
of .lune 16, 1880, may be sold in tracts equal to one section to eaeh applicant. 
* • * No lands shall be sold in tracts less than the smallest légal subdi- 
vision." On March 3, 1887, the législature passed "An act to encourage mining" 
(St. 1887, p. 102), declaring that the grants of land by the TJnited States to the 
state reserved minerai lands; that sales of such lands were made subject to 
such réservation; that eitizens "may enter upon any minerai lands In this state 
notwithstandlng the state's sélection," and explore for minerai, and obtain 
tltle thereto under the laws of the United States, "notwithstanding such sélec- 
tion"; and that every contract, patent, or deed hereafter made by the state 
shall eontain a provision "expressly reservlng ail minerai lands," etc. On March 
5, 1887, the législature passed "An act deflnlng the rights of applicants for 
and contractors to purchase land from the state of Nevada and providing for 
maintaining certain actions concerning such lands" (St. 1887, p. 124), declaring 
that purchasers of land from the State shall be deemed to hâve the right to the 
exclusive possession thereof, "provided no actual adverse possession thereof 
exlsted in another at the date of the application"; that such pm'chaser "shall 
be entitled to maintain or défend any action at law or in equity concerning 
said land or Its possession • • • provlded no actual adverse possession of 
such land exlsted in another at the date of such application." 

The patent was Issued to Morrison "according to the provisions of an act of 
the législature approved March 12, 1885, entitled 'An act to provide for the 
sélection and sale of lands that hâve been or may hereafter be granted by the 
United States to the state of Nevada' and the acts amendatory thereof and 
supplementary thereto"; and the land specifled was granted subject to tlie 
proviso "that ail mines of gold, silver, copper, lead, cinnabar, and other valu- 
able minerais that may existin said tract are hereby expressly reserved." 

Reddy, Campbell & Metson, tor plaintiff. 

Rush Taggart, Clarence W. Mitckell, and M. A. Murphy, for dé- 
fendants. 

HAWLEY, District Judge (orally). 1. The plaintiff's title to the 
land described in the complaint rests upon the validity of the patent 
from the state of NeA'-ada to Alexander Morrison, dated May 22, 
1891, and the deed from Morrison to the plaintiff, executed June 
29, 1891. The défendant introduced testimony tending to support 
the various allégations of its answer, which, if admissible, waa 
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claimed to be sufficient to invalidate the plaintiff's patent, and en- 
title it to the juâgment. This testimony was admitted for the con- 
sidération of the court, subject to the objections of plaintiff. The 
contention of plaintiff is that aJl the testimony which tended to 
invalidate the patent was inadmissible; that in an action at law a 
patent cannot be collaterally attacked. This gênerai rule is well 
settled, but there are also certain exceptions to the gênerai rule 
that are as well settled as the rule itself. The difficult question to 
détermine is whether the case comes within the gênerai rule, or be- 
longs to the class of cases which are excepted from the rule. A 
vast nmnber of authorities hâve been cited by the respective coun- 
sel, ail of which hâve been carefully examined, as well as many 
others which shed more or less light upon this subject. There is a 
clear distinction between the two lines of cases, although it is not 
always easy to ascertain from the particular facts within which line 
the case falls. In Doolan v. Carr, 125 U. S. 618, 624, 8 Sup. Ct. 
1231, the court, in discussing this question, said: 

"There Is no question as to the prlnciple that where the officers of the gov- 
emment hâve issued a patent In due form of law, which on its face Is sufficient 
to convey tlie title to the land described in it, such patent is to be treated as 
valld In actions at law, as distinguished from siilts In equlty, subject, however, 
at ail tlmes to the inquiry -whether such ofBcers had the lawful authority to 
malie a conveyance of the title. But if those officers acted wlthout authority, 
If the land which they purported to convey had never been within their con- 
trol, or had been withdrawn from that control at the time they undertoolî 
to exercise such authority, then their act was void,— void for want of power 
m them to act on the subject-matter of the patent, not merely voldable, in 
which latter case, If the cireumstances justifled such a decree, a direct pro- 
ceeding, with proper averments and évidence, would be requlred to establish 
that It was voldable, and should therefore be avoided. The distinction is a 
manifest one, although the cireumstances that enter Into it are not always 
easily defined. It is nevertheless a clear distinction, established by law, anrl 
It bas been often asserted in this court, that even a patent from the government 
of the United States, issued with ail the forms of law, may be sliown to be 
void by extrlnsic évidence, if it be such évidence as by its nature Is capable 
of showlng a want of authority for its issue. The décisions of this court on 
this subject are so full and décisive that a référence to a few of them is ail 
that is necessary: Polk v. Wendall, 9 Cranch, 87; New Orléans v. U. S., 
10 Pet. 662, 780; Wileox v. Jackson, 13 Pet. 498; Stoddard v. Cham- 
bers, 2 How. 284, 317; Easton v. Salisbury, 21 How. 426, 428: Reichart v. 
Felps, 6 Wall. 160; Best v. Polk, 18 Wall. 112, 117; Leavenworth Railroad v. 
U. S., 92 U. S. 783; Newhall v. Sanger, 92 U. S. 761; Sherman v. Buiek, 98 
TT. S. 209; Smelting Co. v. Kemp, 104 U. S. a36; Steel v. Reflning Ce, 10<î 
U. S. 447, 1 Sup. Ct. 389; Railway Co. v. Dunmeyer, 113 U. S. 629, 042, 5 
Sup. Ct. 566; Reynolds v. Miâing Co., 116 U. S. 687, 6 Sup. Ct. 601." 

In Burfenning v. Eailroad C!o., 163 U. S. 321, 323, 16 Sup. Ct. 1019, 
the court said: 

"It has undoubtedly been affirmed over and over again that, in the adminis- 
tration of the publlc-land System of the United States, questions of fact are 
for the considération and judgment of the land department, and that its judg- 
ment thereon Is final. Whetlier, for instance, a certain tract is swamp land 
or not, saline land or not, minerai land or not, présents a question of fact not 
resting on record, dépendent on oral testimony; and It cannot be doubted that 
the décision of the land department, one way or the other, in référence to 
thèse questions is conclusive, and not open to relitigation in the courts, except 
In those cases of fraud, etc., which permit any détermination to be re-examined. 
Johnson v. Towsley, 13 Wall. 72; Smelting Co. v. Kemp, 104 U. S. 636; Steel 
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V. Reflnlng Oo., 106 U. S. 447, 1 Sup. Ct. 389; Wrlglit v. Roseberry, 121 U. 
S. 488, 7 Sup. Ct. 985; Heath v. WaUace, 138 U. S. 573, 11 Sup. Ct. 380; Mc- 
Cormick v. Hayes, 159 U. S. 332, 16 Sup. Ct. 37. But it is also equally true 
that wlien by act of congress a tract of land bas been reserved from bome- 
stead and pre-emption, or dedicated to any spécial purpose, proceedlngs in tbe 
land department in défiance of sucb réservation or dedication, although cul- 
minating in a patent, transfer no title, and may be challenged in an action 
at law. In other words, tbe action of tbe land department cannot override 
tbe expressed wiU of congress, or convey away public lands in disregard or 
défiance thereof. Smeltmg Co. v. Kemp, 104 U. S. 636, 646; Wright v. Rose- 
berry, 121 U. S. 488, 519, 7 Sup. Ct. 985; Doolan v. Carr, 125 U. S. 618, 8 Sup. 
et 1228; Davis' Adm'r v. Welbbold, 139 U. S. 507, 529, 11 Sup. Ct. 628; Knigbt 
V. Association, 142 U. S. 161, 12 Sup. Ct. 258." 

Thèse cases sufficiently indicate, in gênerai terms, the Une of dis- 
tinction wWch should always be obseryed and foUowed by the 
courts; the question being aJways dépendent upon the peculiar facts 
of each particular case. I hâve had occasion in numerous cases, 
under a great variety of facts, to consider the question in many of 
its différent phases, and to make the application under the rules 
above stated. Heydenfeldt v. Mining Co., 10 Nev. 290, 308, afflrmed 93 
U. S. 634; Eose v. Mining Co., 17 Nev. 25, 64, 27 Pac. 1105, afflrmed 
114 U. S. 576, 581, 5 Sup. Ct. 1055; Whitney v. Taylor, 45 Fed. 616, 
affirnaed 158 U. S. 85, 88, 15 Sup. Ot. 796; Lakin v. DoUy, 53 Fed. 
333, 336, affirmed 4 G. C. A. 438, 54 Fed. 461. 

2. Was the 40-acre tract selected by Morrison, at the time the sé- 
lection was made, unappropriated, nonmineral, public land? If it 
were, the state had no authority, under the law, to issue a patent 
theref or. The évidence shows that prier to the sélection of this 
land by Morrison the government of the United States had issued 
a patent to the defendant's grantors for 4.97 acres as a mill site; 
and the défendant, at the time of the sélection of the 40-acre tract 
and the issuance of the patent to Morrison by the state, and at the 
time of plaintiff's purchase, was in the actual possession of the mill 
site, and had erected thereon a 30-stamp quartz mill, and made other 
valuable improvements thereon. Thèse facts were well known by 
the plaintiff at the time he procured the deed from Morrison. He 
relies, however, upon a mistake in one of the courses described in 
the United States patent, which, literally followed, without référ- 
ence to the buildings and monuments mentioned in the patent, 
would place the land for the mill site in section 15 instead of in sec- 
tion 22 ; but, if you take the buildings and monuments referred to 
in the patent as found upon the ground, {he land for the mill site 
described in the United States patent is in section 22, upon the land 
claimed by plaintiff. This is made absolutely clear by the testi- 
mony of Mr. L. F. J. Wrinkle, a surveyor called by the plaintiff, 
who, after describing certain surveys made by him, testiâed as 
f oUows : 

"If you wlU allow me to explain, I will explain, to my mind, at least. Tbe 
question was presented to me wbetber tliis mil! site lies, according to the calls 
of the patent and other United States maps, in section 15 or section 22. Now, 
if you take the call of tbe patent in connection witb the United States map 
alone, it will place it in section 15; but if you go upon the ground, and supplé- 
ment the knowledge in tbe patent, or ratber, substitute what you get in the 
patent by linowledge you acquire on the ground, it will place it in section 22." 
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The law is well settled that courses and distances mnst always yield 
to natural and well-defined and easily ascertained objects and monu- 
ments. The gênerai principle is clearly expressed in Tyler, Ej. 569 : 

"What Is most material and most certain in a description shall prevail over 
that which Is less material and less certain. Tiius, course and di&tanee sliall 
yleld to natural and ascertained objects, as a river, a stream, a spring, or a 
marked troe. Indeed, it seems to be a universal rule that course and distance 
yleld to natural, visible, and ascertained objects. Newsom v. Pryor's Lessee, 7 
Wheat. 10; Preston v. Bowmar, 6 Wheat. 582; Jackson v. Camp, 1 Cow. 605; Doe 
V. Thompson, 5 Cove. 371; Jackson v. Moore, 6 Cow. 706. And a false or mis- 
taken particular in a conveyance may be rejected when there are deflnlte and 
certain particulars sufficient to locate the grant. But, prima facie, a flxed. 
visible monument can never be rejected as false or mistaken, in favor of mère 
course and distance, as the startlng point, when there is nothlng else in the 
terms o( the grant to control and override the flxed and visible call. The gên- 
erai rule that courses and distances must yield to natural or artificial monu- 
ments or objects Is upon the légal presumption that ail grants and conveyances 
are made with référence to an actual view of the premlses by the parties there- 
to. Raynor v. Timerson, 46 Barb. 518." 

See, also, Bock y. Mining Ce, 58 Fed. 106, 115; Higueras v. U. S., 
5 Wall. 827, 835; Adair v. White, 85 Cal. 313, 24 Pac. 663; Ander- 
sen V. Eichardson, 92 Cal. 623, 28 Pac. 679 ; StoU v. Beecher, 94 Cal. 
1, 29 Pac. 327; Kanne v. Otty, 25 Or. 531, 36 Pac. 537; Eobinson v. 
Laurer, 27 Or. 315, 40 Pac. 1012; Gréer v. Squire, 9 Wash. 359, 37 
Pac. 545; Richwine v. Jones, 140 Ind..289, 39 N. E. 460; McCul- 
longh V. Improvement Ce, 48 N. J. Eq. 170, 21 Atl. 481; Thompson 
V. Harris, 40 Neb. 230, 58 N. W. 712; Peterson v, Skjelver, 43 Neb. 
663, 666, 62 N. W. 43; Pitman v. Nunnelly (Ky.) 32 S. W. 606. 

The mistake in the présent case was not of such a character as 
could be taken advantage of by the plaintifE or his grantor. There 
was no mistake in making the survey of the mill site. There was 
simply a clérical mistake made in the entry of the United States dep- 
uty minerai surveyor in his field notes as to one course, — 84° west; 
but the north corner of the mill site, and the southeast corner of the 
stone office, and the place where post 1 of the survey is found and des- 
ignated in the fleld notes and other référence in the patent, show 
very clearly what land was really included in the mill site, viz. the 
land upon which the company's mill was then situated, in section 22. 
In Washington & I. R. Co. v. Cœur D'Alêne Ry. & Nav. Co., 160 
U. S. 77, 96, 16 Sup. Ct. 231, there was a controversy between two 
railroad companies over a right of way claimed by both companies. 
It appears that the Cœur D'Alêne Company made a survey of three 
différent Unes as to the route of its road ; that on the 9th day of No- 
vember, 1886, ten days after the completion of the survey of the three 
Unes, A, B, and C, the company flled in the United States land office 
a map and profile, which were, on December 3, 1886, approved by the 
secretary of the interior, and that on this map the Une B, through 
the toAvn of Wallace, in Idaho, was platted as the Une of the said 
railroad; that in the fall of 1877 the company constructed its rail- 
road upon Une C, and across the land in controversy, but no amend- 
ment of the said map was made, nor was any approval of the secretary 
of the interior obtained to any map covering Une 0. After comment- 
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îng upon the facts as to tlie filing of the map of one route, and the 
building of the route and station on another, the court said : 

"If the United States could not and do not complaln, tliere Is no foundatlon 
for the plalntlfC company to do so, as It was found by the trial court that the 
platting of line B instead of Une O W^ througli à mlstake, and that such mis- 
take was not discovered until after thiB completion of the def endant's railroad 
and dépôt over and upon the ground in controversy, and that the flling of the 
plat showing Une B was not done fot the purpose of in any manner deceivîns 
the plaintlfC or any one elae, and that the plaintiff was not in any manner mis- 
led or prejudiced by the fiUng of said plat, or by said mlstake." 

And at the close of the opinion the court said : 

"When a court of law is construing an instrument, whether a public law or 
a private eontraet, it is legitimate, if two constructions are falrly possible, to 
adopt that one whieh equity would favor." 

Admitting that the defendant's grantors are responsible for the acts 
of the surveyor, it cannot be claimed that they lost or forfeited any 
of their rights by a mistake which injured no other party. Watson 
V. Robey, 9 Cal. 52. The défendant has at least an équitable title. 
under its patent obtained frpm the "United States, to the land and mill 
site in section 22, even if the land was misdescribed in the original 
application. This équitable title can be enforced as against any one 
who afterwards, with fuU knowledge of ail the facts, obtained the 
légal title from the state. The holder of a légal title in bad faith 
must always yield to a superior equity. Sensenderfer v. Kemp, 83 
Mo. 581; Hedrick v. Beeler (Mo. Sup.) 19 S. W. 492; Widdicombe v. 
Childers, 124 U. S. 400, 404, 8 Sup. Ct. 517. In the case last cited 
the défendants claimed title under one Smith, who applied at a pub- 
lic land office for the S. E. i section of land, but by a mistake the 
register described it as the S. W. i. Many yeai's afterwards, Widdi- 
combe, with knowledge of the mistake, obtained a patent from the 
United States for the S. E. i section. The court said: 

"The mistake in this case does not appear to hâve been discovered by Smith, 
or those claiming under him, imtil after Widdicombe had got his patent, ani 
after they had been In the undisputed enjoyment for thirty-flve yesirs and 
more of w"liàt they supposed was their own property, under a completed pur 
chase, with the price fully pald. Widdicombe, being a purchaser with fuU 
knowledge of their rights, was in law a purchaser in bad faith; and, as their 
equities were superi >r to his, they were enforceable against him, even though 
he had securèd a patent vesting the légal title In hlmself ." 

See, also, Godkin v. Cohn> 25 0. C. A. 557, 80 Fed. 458, 464. 

Apply thèse principles to the facts of the case at bar. The com- 
pany's mill mentioned in the patent was in section 22. There was no 
mill in section 15. When the entire description and références con- 
tained in the United States patent are considered, any person going 
upon the ground would at once discover where the land mentioned in 
the patent was. and that a mistake had been made in one of the 
courses given by the surveyor. Tliis is as clear as the noonday sun 
when it shines, although it was obscured at the trial by the testimony 
of witnesses, by ingénions questions asked by counsel. The plaintif! , 
a surveyor by profession, knew it. He knew that the mill men- 
tioned in the patent was in section 22, and was also aware that by 
literally following the fleld notes of the United States surveyor a sur- 
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vey could be made that would not include the mill. He sought, and 
now seeks, to take advantage of this mistake, and objecte to the con- 
sidération of any and ail testimony which tends to establish the truth, 
upon the ground that if the truth be ascertained, and effect given 
to it by the court, his title under the state patent will be invalidated. 
"My patent," he asserts, "cannot be collaterally attacked in an action 
at law." But why not? Is it not always permissible in any case 
at law or in equity to show that a patent upon which either party 
relies was issued without authority of law? In Polk v. Wendall, 9 
Cranch, 87, 99, the court said: 

"But there are some thlngs so essential to the Talidlty of the contract that 
the great principles of justice and of law would be violated, did there not exist 
some tribunal to whieh an Injured party might appeal, and In which the means 
by which an elder title was acquired might be examined. • * * But there 
are cases In which a grant is absolutely vold, as where the state has no title 
to the thlng granted, or where an officer had no authority to issue the grant. 
In such cases the validity of the grant is necessarily examinable at law." 

In Patterson v. Winn, 11 Wheat. 380, 384, the court, after review- 

ing previous décisions, said: 

"We may therefore assume, as the settled doctrine of tMs court, that If a 
patent is absolutely void upon its face, or the issuing thereof was without au- 
thority, or was prohiblted by statute, or the state had no title. it may be im- 
peached collaterally in a court of law, In an action of ejectment." 

In Eose t. Mining Co., supra, speaking for the suprême court of 
this state, I said: 

"In cases where a patent is issued without authority of law, there is no 
necessity to resort to a court of equity to hâve It declared void. ïhe question 
of its in validity can be raised and determined In any proceeding either in law 
or equity. The authority of the court to déclare the St. George and Victoria 
patents void, under the pleadings in this action, is too well settled to require 
discussion." 

And in this case, upon the eyidence introduced by the défendant, 
the same conclusion is reached as to plaintiff's patent. Ail the 
presumptions in favor of the patent are fully met and overcome by 
the proofs, which are, under the authorities, held to be admissible 
in actions at law as well as in suits in equity, as will more fully ap- 
pear hereafter in the discussion as to the spécifie facts of this case. 
In the présent case the plaintiff's patent is not absolutely Toid upon 
its face, but the testimony offered by défendant tends to show, and 
does show, that it was issued without authority, that it was pro- 
hibited by the statute of this state, and that the state had no title 
to the land conveyed. In ail such cases the patent may be im- 
peached collaterally in a court of law. 

3. The 2,000,000-acre grant by the United States to the state of 
Nevada was not intended to include any minerai lands. Hermo- 
cîlla V. Hubbell, 89 Cal. 5, 26 Pac. 611; Heydenfeldt v. Mining Co., su- 
pra. It has been the universal policy of the gênerai government to 
exclude such lands from its grants. Saline lands are minerai, and 
were therefore reserved from the grant to the state. In re Eagle 
Sait Works, Copp's U. S. Minerai Lands, 324; Hall v. Litchfield, Id. 
321; Morton v. Nebraska, 21 Wall. 660, 667; Milling Co. v. Clay 
(Ariz.) 29 Pac. 9. The land upon which the slimes and tailings are 
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situated beîng sait or saline lands, it foUows that tHe state ac- 
quired no title thereto, because such lands were exempted from the 
grant. The same principle applies to the ground included in the 
location of the Manser mine. The state authorities were to sélect 
the land granted "from any unappropriated, nonmineral, public 
land." They were. not invested with the duty of passing upon the 
question of fact as to whether or not each particular section of land 
"was nonmineral or unappropriated; nor was this duty imposed upon 
the commissioner of the gênerai land office when he certifled to the 
sélection, or upon the secretary of the interior when he approved 
the same, to the same extent as in cases of applications made by 
individuals or corporations for a patent to agricultural or minerai 
lands, where spécifie proofs are required, and the land department 
is clothed with the power to hear and détermine ail questions as to 
the character of the land, the right of the applicant to apply for 
and receire the same, and the sufflciency of the proofs to show a 
compliance with the law entitling the applicant to a patent. Ail 
of thèse acts upon the part of the offlcers were subject to the rés- 
ervations specifled in the act itself. This is true of the grants made 
by the government to the railroad companies, and ail other grants 
of similar character. In Mining Co. v. Consolidated Min. Go., 102 
U. S. 167, 174, the court, upon this subject, said: 

"Taking into considération what la well known to hâve been the hésitation 
and difiîculty in the minds of eongressmen in dealing with thèse minerai lands, 
the manner in which the question was suddenly forced upon them, the uniform 
réservation of them from survey, from sale, from pre-emption, and above ail 
from grants, whether for railroads, public buildings, or other purposes, and 
looking to the fact that from ail the grants made In this act they are reserved, 
one of which Is for school purposes besides the sixteenth and thirty-sixth sec- 
tions, we are forced tô the conclusion that congress did not intend to départ from 
Its uniform policy In this respect in the grant of those sections to the state. 
It foUows from the flnding of the court and the undisputed facts of the case 
that the land in controversy, belng minerai land, and well known to be so wlieu 
the surveys of It were made, did not pass to the state under the school-section 
grant." 

In Morton v. Nebraska, supra, the court, after declaring that it 
had been the gênerai policy of the government to reserve saline 
lands from its grants, and that the section of the act under consid- 
ération shoidd be construed in conformity with this policy, said: 

"The language of the section is imperative, and leaves no room for construc- 
tion. Besides, why should an Intention be imputed to congress to exclude 
actual settlers from saline lands, but leave them open to prlvate entry by specu- 
lators? The législation upon the subject of public lands has always favored 
the actual settlers, but the construction contended for would discriminate 
against them, and m favor of a class of people whose interests congress has 
never been swift to promote. * * • It does not strengthen the case of tue 
plaintifCs that they obtalned certificates of entry, and that patents were subse- 
quently Issued on thèse certificates. It has been repeatedly decided by this 
court that patents for lands which hâve been previously granted, reserved 
from sale, or appropriated, are void. The executive officers had no authority 
to issue a patent for the lands In controversy, because they were not subject 
to entry, having been previously reserved, and this want of power may be 
proved by a défendant in an action at law." 

In Hermocilla v. Hubbell, supra, which was an action of eject- 
ment, the plaintiff claimed title under a patent from the state; the 
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state having acquired whatever right it had from a grant from the 
gênerai government of sections 16 and 36 for school purposes. Tlie 
défendants, after denying plaintiff's title, averred that they were 
th.e owners of certain mining ground situate on the land claimed by 
plaintifE. The court, after declaring that the title to minerai lands 
did not pass by the grant to the state, among other things, said: 

"It Is also claimed that the défendants were not In a position to attack the 
patent. But, as we hâve seen, the state had no title to the minerai lanrt, and 
passed none to Its patentée. The title stUl remained in the gênerai govern- 
ment, and under its laws the land was open to occupation and purchase as 
minerai land. The défendants were In possession of their claims under loca- 
tions vyhich were made in accordance with the law and the local rules and cus- 
toms. They were therefore in privity wlth the United States, and had a clear 
right to contest the patent and assert their rights." 

If it could possibly be held that the title of the government to 
the minerai land passed to the state, it would not beneflt the plain- 
tiff; for it has always been the policy of this state, as expressed in 
the varions acts to which référence has already been made, to ex- 
clude the minerai lands from sale. The state has no authority 
■whatever to issue a patent for any minerai land. Heydenfeldt v. 
Mining Co., supra. 

4. There is still another branch of this case, which leads with 
equal certainty to the same conclusive results. Take the facts in 
relation to the 160 acres of land, the improvements made thereon, 
the change of title, the possession of the parties, and the actual occu- 
pancy of the land by the défendant under a claim of title, and we are 
forced to the conclusion that the land in controversy was at the time 
of its sélection by Morrison and the issuance to him of the patent by 
the state, and of the purchase by plaintiff, in the actual, adverse pos- 
session of another, which, under the provisions contained in sections 
1 and 2 of the act approved March 5, 1887, is of itself sufScient to pre- 
vent the plaintifE from maintaining this action. In this connection 
it must be remembered that the sélection of the land is made by the 
applicant at his own péril, and he cannot shield himself from his own 
error or fault by showing that his sélection was approved by the prop- 
er state officers. It must also be borne in mind that neither the 
plaintiff nor his grantor was ever in the possession of any part or 
portion of the land. He has no title, interest, claim, or right to the 
land, or to the possession thereof, except such as is derived from and 
through the patent from the state. He must recover, if at ail, upon 
the strength of his own patent, and cannot rely upon the weakness 
of his adversarv's title. The législature of this state, guided by the 
Sound policy so long adopted and universally followed by the gênerai 
government, and, in the exercise of its own wisdom and good faith to 
the citizens of this state, early had in view the local conditions witb 
référence to the unsurveyed lands, and the difflculties under which 
the early settlers were prevented from acquiring any title, either from 
the state or national government, and the lapse of time that might oc- 
cur before such titles could be obtained, fostered, encouraged, and 
protected, so far as state législation could, the possessory rights of 
individuals upon lands ceded or granted to the state by the gênerai 
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govemment, and ail other public, unappropriated, and nnsurveyed 
lands. It will be noticed tbat in ail the acts found in the statutes 
of this state "vvith référence to such lands, or the sale tliereof, great 
care bas been manifested by inserting provisions so as to guard and 
protect the possessory rights acquired either prior or subséquent 
to the survey or sale of the land. This court is not called upon to 
answer ail of the varions objections urged by plaintiff's counsel, as 
to whether ail the varions deeds and other documents by which the 
title of the Great Sait Basin Gold & Silver Mining Company and 
of the Silver Peak & Red Mountain Gold & Silver Mining Company 
passed to the défendant. The question, and the only question, that 
need be discussed upon this branch of the case, is whether or not at 
the time Morrison made his application to purchase the 40-acre tract 
the land was in the actual, adverse possession of another. It is ar- 
gued that the Great Basin Company did not regularly locate the land. 
It is enough to say upon this point that it followed and complied with 
the provisions of the statute. Next, it is contended that the fleld 
notes of the surveyor were not recorded within the time mentioned in 
the act. True; but is this a matter of which plaintiff can complain? 
Certainly not. He does not prétend to bave acquired any rights prior 
to the recording of the fleld notes. The incipiency of plaintiff's rights, 
if any he ever obtained, did not arise until over 21 years had elapsed 
after the fleld notes were duly recorded. It is manifest that this ob- 
jection is totally without merit. In Johnson v. Towsley, 13 Wall. 72. 
90, it was claimed that the pre-emption claim of Towsley was governed 
by the flfth section of the act of 1843, and that, inasmucb as he did 
not flle his déclaration of intention within three months from the 
time of the settlement, his claim was forfeited. The court, in answer 
to this, said: 

"If no other party has made a settlement, or has glven notice of sucli Inten- 
tion, then no one has been injurôd by the delay beyond three months; and if 
at any time after the three months, while the party is still in possession, he 
maljes his déclaration, and this Is done before any one else has initiated a 
rlght of pre-emption by settlement or déclaration, we can see no purpose In 
forbldding him to make his déclaration, or In making It void when made. And 
we think that congress Intended to provide for the protection of the flrst settler 
by giving him three months to make his déclaration, and for ail other settlers 
by saying, 'If this is not done within three months, any one else who has set- 
tled on it within that time, or at any time before the flrst settler makes his 
déclaration, shall hâve the better right.' As Towsley's settlement and possession 
were continuons, and as his déclaration was made before Johnson or any one 
else asserted claim to the land or made a settlement, we think his right was not 
barred by that section." 

See Piper v. Wyoming, 15 Land Dec. Dep. Int. 93, 97; Mining Co. 
v. Barclay, 82 Fed. 554, and authorities there cited ; Taylor v. Brown, 
5 Cranch, 234, 243. 

It is argued that the testimony fails to show that défendant was in 
the adverse possession of the land at the time of Morrison's applica- 
tion. The contention of the plaintiff is that the défendant abandoned 
the possessory rights of its grantors, if any they ever had, by its fail- 
ure to keep possession and control of it, and that in any event it has 
not retained possession of any portion of the land save and except 
those portions upon which the buildings and improvements were 
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erected. If the 160 acres had beeu taken up as agricultural land, the 
argument of plaintiff^s counsel would hâve much weight. It may be 
admitted that there was no such location or inclosure of it as would 
be required to establish a possessory right to 160 acres of agricultural 
land. The land, however, is not agricultural. It is not claimed by 
the défendant as such. A portion of the land, including a part of 
the 40-acre tract claimed by plaintiff, is saline land. It is true that 
there was no spécifie location or désignation, of the land as saline, ex- 
cept such as is to be inferred from the steps that were taken — by hav- 
ing it surveyed, and the ôeld notes thereof recorded — as required 
by the act of the législature with référence to saline lands. The 
law does not require such land to be fenced, in order to sjibject it to the 
dominion and control of the claimant. The évidence of acts sufifi- 
cient to constitute possesskn of land must always, in a great meas- 
ure, dépend upon the character of the land, its locality, and the ob- 
ject and purpose for which it was taken up and claimed. The law 
does not require vain and useless things to be done. It only requires 
such acts to be performed as are nacessary to subject the land to the 
will and control of the claimant, suflàcient to notify the public that the 
land is claimed and occupied, and is in the possession of the claim- 
ant. Silver Peak Mines v. Valcalda, 79 Fed. 886, 888, and authorities 
there cited. In Rogers v. Cooney, 7 Nev. 213, 218, the court, in dis- 
cussing the question as to what acts were necessary to constitute pos- 
session of land upon which tailings from a mine had been deposited. 
said: 

"It Is the suggestion of justice and the clearest rea$on that the same acts 
which are required to enahle a settler to obtain actual possession of pasture 
or agricultural land should not be demanded where the clalm is only of mining 
ground. In the flrst case, fencing is often Indispensable to completely subject 
the land to the purposes for which alone It is useful. Hence it is generally 
held that such acts must be performed as will brihg It within this rule of 
utillzatlon. But fencing a mining clalm would be; au ,utterly useless act. It 
would in no wise improve its value, and would often be a mère Incumbrance. 
It would not in the remotest manner further the purpose for which alone the 
land is valuable. The rule requiring fencing and improvement is a rule of 
utility, requiring the land to be subjected to the purposes for which it is use- 
ful; but the reason for requiring such improvements in respect to agricultural 
lands has no application to a mining claim, nor to land lllie this, which is 
valuable only fôr mining purposes. It has therefore beeu uniformly held that 
fencing is not necessary; that to do so could serve no purpose except to 
mark the boundaries, and any other means which wlU àccomplish that object 
will equally answer the requirements of the law." 

Applying to the évidence in this case thèse gênerai rules, it is, in 
my opinion, sufflcient to establish a possession of the land under the 
provisions of the law of this state conceming saline lands. The land 
in question was never abandoned by the défendant, or by any of its 
grantors or predecessors in interest, af ter the survey was made. 
Abandonment is always a question of intention. The various claim- 
ants had valuable mines and water rights in the mining district and 
région of country where the land is situated. They had erected large 
and expensive improvements of various kinds thereon. The court has 
the right to assume from the évidence that their early investments 
and efforts to develop their naining property were not a complète 
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success. Thé property was situated in a mountainous région, far re- 
moved f^om transportatibn facilities, and difflcult of access. They 
closed down fheir mills and suspended opérations for several years, 
but they never abandoned the property which they acquired. They 
always asserted a title and claim thereto, and always had an agent or 
watchman in charge thereof. Under thèse circumstances, I am of 
opinion that a fair, just, and libéral construction ought to be given 
to the provisions of the statutes of this state which express a clear pur- 
pose to protect the settlement, buildings, and improvements of ail 
parties in their possessory rights ; and, when such construction is 
giyen, it follows that the acts performed by the défendant brought it 
withiii the protection of the statute. The possession of the défend- 
ant having been acquired, kept up, and maintained in good faith, 
with full knowledge of the facts upon the part of the plaintiff, it can- 
not be devested of such rights because it did not avail itself of the 
privilèges granted by the statute to apnly to the state, after the land 
was surveyed, and make the claim of a preferred right to purchase the 
same. Nickals v. Winn, 17 Nev. 189, 195, 30 Pac. 435, and authorities 
there cited; Stewart v. Doll, 18 Land Dec. Dep, Int. 309; Ohapman v. 
Toy Long, 4 Sawy. 28, 35, Fed. Cas. No. 2,. 10. 

Upon ail the facts established by compétent évidence in this case, 
it cannot, under the repeated décisions of both national and state 
courts, be successfully maintained that the land in controversy in this 
case was "unappropriated, public land" at the time of its sélection by 
the state, or at the date when it was listed to the state, or that it was 
not "in the actual, adverse possession of another" at the time Morri- 
son made his application to the state to purchase the 40-acre tract. 
In addition to the authorities hereinbef ore ref erred to, see U. S. v. 
Williams, 12 Sawy. 138, 30 Fed. 309; M., 138 U. S. 514, 11 Sup. Ct. 
457, and authorities there cited. Judgment is ordered to be entered 
herein, in accordance herewith, in f avor of the défendant, for its 
coets. 



UNITED STATES V. CITY OF MOLINE.i 

(District Court, N. D. lUlnois. July 3, 1897.) 

1, Navigable ■^ateMs— Power of CongresS to Remove Obstruction. 

When congfèss has assiimed jur^sdlctlon bver a navig-able river lylng 
wlioUy within one state, congress has power to order obstructions to 
navigation removed, even tbougl} tlieir construction was autliorlzed by sucb 
. state. 
â. Same— Bridges— Bminbnt Domain. 

When a bridge over a navigable river la authorized by a state législature, 

\ reservlng a right to require a draw in the bridge on a certain contingency, 

congress, on assuming control of the river, may require the construction of 

a draw in the bridge upon the happening of such contingency, without 

providing for compensation to the bridge owiers. 

à. CONSTITUTIONAL LAW — DELEOATING LEGISLATIVE AND JUDICIAL POWEHS — 

Bridges. i 

Act Oong; Sept. 19, 1890,, §4, authorizing the secretary of war to give 
notice for the altération of bridges that he believes to be unreasonable 

» Reported by Louis Boisot, Jr., Bsq., of the CLlcago bar. 
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Obstructions to navigation, and empowering the district attomey tç prose- 
cute parties refuslng to comply wlth sudi notice, is not tinconstitutlonal, 
as vesting the secretary wlth either judlcial or législative powers. 

At Law. On motion to quash information. 

Infonnation against the city of Moline for obsti-ucting a navigable 
water way. 

John 0. Black, U. S. Dist. Atty, 

S. W. Odell and W. E. Moore, for défendant 

GBOSSCXJP, District Judge. The information, read în connection 
with the plans for the building of the Illinois & Mississippi Canal, 
shows that it is the purpose of the United States to construct a canal 
from the Illinois river, at or near the town of Hennepin, to the Missis- 
sippi river, at or above the mouth of Bock river, together wlth the nec- 
essary feeders thereto; that at Milan, about five or six miles below 
VFhat is known as the "Moline Bridge," to a point about five or six 
miles above this bridge, the proposed canal is to follow the bed of and 
use Eock river as a part thereof ; that Rock river is situated in the 
State of Illinois, Tvlthin this district, and is a navigable water way of 
the United States; that the bridge known as the "Moline Bridge," and 
owned and controlled by the city of Moline, is now, and will be when 
said canal is finished, an unreasonable obstruction to the navigation 
of said water way ; that the secretary of war, in pursuance of statute, 
bas notifled the city of Moline so to alter the bridge by putting in 
draws, etc., as will make said river at said point practically navigable; 
that the period for making such changes bas passed, and the city of 
Moline still neglects and refuses to conf orm to the requirements of such 
notice and order of the secretary of war, and continues to maintain 
such obstruction, whereby its acts in the premises are a misdemeanor, 
under section 5 of the act of September 19, 1890. 

The motion to quash necessarily admits the truth of the averments 
of the information. The city, by its counsel, in effect contends: First, 
that the river in question is wholly within the state of Illinois, and has 
never been declared, by the govemment of the United States, to be a 
navigable stream; second, that the bridge in question was lawfuUy au- 
thorized by the législature of Illinois, is the lawful property of the 
city of Moline, and cannot be taken or injured by the government of 
the United States without Just compensation; third, that the proceed- 
ings of the secretary of war giving rise to this information are in pur- 
suance of a statute unconstitutional, and therefore void. Many stat- 
utes of the state of Illinois providing for and authorizing dams and 
bridges across Kock river are exhibited by counsel in support of this 
contention, and hâve been judicially taken notice of in the disposition 
of this motion. 

The constitution confers upon congress the exclusive right to regu- 
late Interstate commerce. A water way like Rock river, emptying 
into the Mississippi river, though lying wholly within the state of 
minois, is, if navigable, one of the highways of interstate commerce. 
It leads, with its connections, from points within Illinois to points in 
other States, and is thus a part of the water way which, as an entirety, 
82 F.— 38 
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intercorinects'cities in many states, and carrifes the commefce of many 
stàtës. f^ny obstruction to such awater way, in the face of a ûian- 
date of cbngress that the river shall be used as one of its interstate 
water ways, is open to removal by the proper authority of the United 
States government. The fact that the state may hâve authorized the 
structure is of no avail from the moment that the government of the 
United States détermines to employ the river as such an interstate 
highway. 

Has congress indicated such a purpose? The act of 1888 pro- 
vides for the location of a canal from the Illinois river, at or near 
the town of Hèhnepin, to the Mississippi river, at or near the mouth 
of Eock river, to be 80 feet wide at the water line, and to hâve a depth 
of not less than 7 feet of vrater, M^ith locks, feeders, etc., and that the 
secretary of war shall cause to be made and submitted to congress de- 
tailed plans and estimâtes for such construction. In pursuance of 
this act the canal was, by the secretary of war, duly located, and de- 
tailed plans and estimâtes for its construction submitted, which plans 
and estimâtes included the use of Eock river, averred by the informa- 
tion to be navigable, from a point five or six miles below the bridge in 
question to a point flve or six miles above. FoUowing this action of 
the war departinent, the congress of 1889-90 passed an act authorizing 
the secretary of war to construct the canal upon the plans and speciâ- 
cations submitted, with power to make certain altérations in respect of 
the locks and feeders, and with the necessary powers of eminent do- 
main. Following this, the congress of 1891-92 made appropriations 
for the construction of such canal, and the acquirement of right of 
way; and évery congress since has ^ continued such appropriations. 
Thèse acts clearly indicate a deflned purpose upon the part of congress, 
as far back, at least, as 1889 or 1890, to use Rock river for a distance 
of several miles above and below the bridge in question as a part of 
the proposed water way. As a navigable water of the United States, 
congress had, at any timé, the right to enter upon its improvement; 
and the plans adopted by congress in effect adopt the river, for the 
distance nointed ont, as a part of the proposed water way. The 
acts of congress, read in connection with the plans and spécifications 
of the war department upon which the acts proceed, look to a navigable 
water way from the Illinois river to the Mississippi, and utilize towards 
that end so much of the Eock river — ^a stream admittedly navigable — 
as seems best adapted to that purpose. The improvement, therefore, 
is, in effect, an improvement in the navigabilily of the river. The 
eflect of ail thèse acts is that congress has taken into its jurisdiction, 
as one of the navigable waters of the United States, that portion of 
Éock river where this bridge is located, intehding thereby to make 
it a part of the proposed water way from the Hlinois river to the Mis- 
sissippi river. From the moment of such a déclaration, the power of 
congress over the portion of the river designated is suprême. Any ob- 
structions, however authorized by the state law, must yield to this 
superior authority. 

But the right of congress to remove the obstruction does not, of 
itsélf, exempt the government of the United States from the duty of 
making just compensation for such property rigfats as are taken. 
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Monongahela Nav. Co. v; U. S., 148 U. S. 312, 13 Sup. Ct. 622. The 
right of congress to interfère with such property rests simply upon its 
power to regulate commerce. It has no other right touching such 
property. But, says Justice Brewer, for the suprême court, in Monon- 
gahela NaV. Co. v. U. g., supra: 

"Like the other powers granted to congress by the constitution, the power 
to regulate commerce Is subject to ail the limitations imposed by such instru- 
ment, and among them is that of the fifth amendment we hâve iieretofore 
quoted. Congress has suprême control over the régulation of commerce; but 
If, in exercising that suprême control, it deems It necessary to take private prot)- 
erty, then it must proceed subject to the limitations Imposed by this fifth 
amendment, and ean take only on payment of just compensation. The power 
to regulate commerce is not given in any broader terms than that to establish 
post offices and post roads; but, If congress wishes to take private property 
upon wîiich to build a post office, it must tither agrée upon the price with the 
owner, or In condemnation pay just compensation therefor." 

The inquiry, then, is: Has the city of Moline a property right in 
this bridge inconsistent with the control to be taken by congress, and 
the changes made in conséquence thereof ? If so, compensation must 
be first made. The ownership of the city of Moline is as successor to 
the Moline & Kock River Plahb & Macadamized Eoad & Bridge Com- 
pany, which Company was, on the 14th of February, 1855, authorized 
to build a toll bridge across Rock river at the point where the bridge 
in question crosses the river. The franchise thus granted was pur- 
chased by the city of Moline May 6, 1876. This act of the législature 
provided that a draw should not be required in such bridge until such 
time as the législature should require draws to beplaced in the Chica- 
go & Rock Island Railroad Company's bridge and the Rock Island & 
Camden Railroad Company's bridge, — the flrst located about eight 
miles above the Moline bridge, and the other at Milan, several miles 
below. Now, it seems to me that this franchise to the bridge company 
clearly contemplated that Rock river might, at some time in the future, 
be used for the purpose of practical navigation, and that, when that 
time came, the bridge company should so readjust its structure, with- 
out cost to the state, as to make it adaptable to such navigation. The 
company was exempt ed from such readjustment only so long as the 
two railway bridges — the one above and the other below — enjoyed a 
like exemption. The franchise was unquestionably accepted with 
référence to this possible changed use of this river in the future, and 
with equal référence to the duty of the company to change its bridge 
accordingly, without further compensation, when that time came. 
The implied stipulation to change the structure without compensation 
was a part of the terms on whioh the franchise was granted. Un- 
questionably, the législature of Illinois could, without compensation, 
hâve required the construction of a draw at the time that a like draw 
was required of the two railway companies. 

The proceedings to change the use by the construction of the draws 
both hère and at the railway bridges are under acts of congress instead 
of the législature of the state. It is true that at the point where the 
railway bridges cross the river the proposed water way is not in the bed 
of the river, but at one side. But this can make no différence in the sub- 
stance of the requirement. It is true, also, that because the water way 
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is not in the bed of the river the railroads will be compensated for such 
draw. But there is no provision in the franchise to the bridge company 
providing that it shall receive like compensation, or that the draw shall 
not be required until a draw without compensation is required of the 
two railway companies. It is true, also, that the government of the 
United States, not the législature of Illinois, is the power that com- 
manda this change. This, lîterally, is a variance from the terms of 
the franchise. But the actin question must be considered upon no such 
narrow lines. It contemplated simply immunity from change in the 
matter of the draw until the river was needed for navigation, and it is 
iramaterial whether that need is now declared by the législature of 
the state or the government of the United States. The real sub- 
stance of the contract between the bridge company and the state was 
that the company should hâve the right to erect, control, and use the 
bridge as a toll bridge, without interférence in the way of putting in, 
compulsorily, a draw, until, under the acts of some authority compé- 
tent to act, the river should be employed for the purposes of practical 
navigation. The provision looked towards ultimate improvement of 
the river's navigability; and that such improvement might corne at 
the hands of the nation was certainly contemplated. The only inter- 
férence with the bridge proposed by congress is this compulsory con- 
struction of a draw, — a right clearly reserved by the législature of 
Illinois in granting the franchise. Congress, in effect, proposed to 
take, for the purpose of making the river navigable, only what the 
législature of Illinois could, under the literal terms of its contract with 
the company, hâve taken for the same purpose. Such a réservation in 
favor of the state of Illinois inures, in my judgment, to the nation, 
when the autLority of the United States is exercised for the same 
purpose. 

But it is contended that the proceedings of the secretary of war un- 
der the fourth section of the act of September 19, 1890, axe invalid, 
because such section is unconstitutional. The section provides that, 
whenever the secretary of war shall hâve good reason to believe 
that any bridge now constructed over any navigable water way of 
the United States is an unreasonable obstruction to the free naviga- 
tion of such waters on account of insuflficient height, width of span, 
or otherwise, it shall be his duty, first giving the parties reasonable 
opportunity to be heard, tO give notice to the person owning or con- 
trolling such bridge so to alter the same as to render navigation un- 
der it free, easy, and unobstructed, and in giving such notice to 
specify the changes required to be made, and prescribe a reasonable 
time in which to make them. If, at the end of such time, the altéra- 
tion has not been made, the district attorney for the proper district 
is empowered to bring the criminal proceeding hère instituted. U. S. 
V. Keokuk & H. Bridge Co., 45 Fed. 178, was a case where a bridge 
had been built and maintained in accopdance with the requirements 
of the act of congress across the Mississippi river at Keokuk. The 
secretary of war declared that, by reason of its location, it rendered, at 
certain stages of the water, navigation over the Des Moines rapids 
through the west draw difflcult, and ordered that it be so altered 
as to render navigation through or under it free, easy, and unobstruct- 
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éd. On demurrer to the pétition, Judge Sliiras held that, the présent 
status of tlie bridge having been flxed by act of congress, and the 
bridge being, tberefore, a lawful structuré, it was not within the 
power of congress to delegate to the secretary of war power to change 
such status; but that such power of cliange, whatever it might be, 
was exercisable only by congress itself. U. S. v. Eider, 50 Fed. 406, 
was a case where the county commissioners of Muskingum county, 
Ohio, were notifled by the secretary of war to change a bridge then 
being over the Musliingum rivei", a navigable stream of the United 
States, so as to provide a draw span in said bridge whereby free navi- 
gation of the river could be obtained. Judge Sage held the notice 
given to hâve been unreasonable, and, f urther commenting upon the 
case, expressed his concurrence in the conclusion of Judge Shiras 
in U. S. V. Keokuk & H. Bridge Go., supra, to the effect that congress 
could not delegate, as it had undertaken to do, its authority in thé mat- 
ter under discussion to the secretary of war. Thèse two cases are 
the only adjudications I know of upon the constitutionality of this 
statute. In Lake Shore & M. S. R. Co. v. Ohio, 165 U. S. 365, 17 Sup. 
et. 357, the suprême court, having under considération a similar case, 
expressly passed, withdut deciding, the question whether congress 
could lawfully delegate to the secretary of war ail its powerâ to au- 
thorize structures of every kind over ail navigable waters. 

I hâve already held, for the purposes of this motion, that Rock 
river, at the point under considération, is, in fact, a navigable stream; 
that congress has, by the acts, beginning in 1888, relative to the Illi- 
nois & Mississippi Canal, assumed jurisdiction of such stream from 
the point below the bridge to the point above the bridge, between 
which the canal uses, for its purpose, the river; that through that 
space of the river the proposed government work îâ, in effect, an im- 
provement of the navigation of Rock river; that the bridge of the 
city of Moline over the river is unprovided with a draw, and is, in 
such condition, palpably, an obstruction to the navigation of the 
stream ; that the necessity of a draw was recognized with the increase 
of navigation of the river, and the right to impose it reserved, in the 
act of législature creating the bridge franchise. Now, if congress 
can constitutionally authorize any of its executive officers to deal 
with a case like this, whereby the obstruction may be removed, and the 
water way opened up, without having flrst passed an act speciflcally 
applicable to the given obstruction, thèse proceedings ought to be 
maintained. It will be observed that the power claimed in this in- 
stance is not to either authorize the building of a bridge, or ordering 
its construction, thereby drawing with it the décision of wbat streams 
congress either takes or surrenders jurisdiction over. The power claim- 
ed is, in effect, an incident only to the exécution of the largef purpose 
of congress respecting Rock river, and administrative of that purpose. 
It is one of the essential administrative acts towards carrying out the 
spécial acts of congress, to the effect that through this river, at this 
point, there shall be a waterway having capacity for vessels of at least 
280 tons burden. The bridge, during the time of its présent construc- 
tion, is an effectuai obstruction to such water way. If congress can, 
by spécial act, constitutionally endow the arm of the secretary of war 
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with power to remove everji;]iing that lies in or across thai river 
obstruçtive to thé propose^ water way, why may it not grant such 
power, with equal efp,'cacy, by a, gênerai act applying to ail cases as 
tiiey arise? Wbether the act conferring the power be spécial or gên- 
erai, thç war department becomes simply the ai'in that carries oiit the 
législative will. It is trii,e that this iûvolves décision of the depart- 
naent, but the department can in no instance be an eiïective, and at 
the feame tinie an insensate and unjudging, executive instrument. In 
adminisjiiratiTe, undertakings of this character the directions cannot 
be so completely foredrawn by congress that there will be left 
no questions to ,the administrative mind to décide. The test of the 
legality of the délégation of power is, not that the administra tor must 
himself décide questions as they arise, but, are the questions thus pre- 
sented essentially judicial? 

In this case, two questions alone axise: First. Is the bridge 
an obstruction to navigation? Second. Is it there by any such légal 
, right that the government may not interfère with it in the respect des- 
jgnated without just compensation? The flrst question is purely ad- 
ministrative, 9iid is one that congress can certainly delegate to the 
secretary of war. A thpusand questions of equal moment to the 
parties inferested, and of equal difiQculty, are necessarily delegated 
to the great departments of the government every month. In the 
very nature of , things, congress cannot dispose of them. A govern- 
ment of the size of this, operated upon such a conception, would be 
clogged immediately. The second question is, undoubtedly, judicial, 
and for that very reason is not subject, constitutionally, to the déci- 
sion of congress any more than of the secretary of war. If the bridge 
be there by légal right,^if it be a franchise or property that cannot 
be taken except after just compensation, — congress is powerless, either 
by spécial or gênerai acts, to touch it. In the face of such property 
right, congress is as helpless as the war department. In the end, 
such right, whether it be attacked by spécial act of congress, or by 
some action of the war department, will, through some channel, ûnd 
an appeal to the judiciary, This right of appeal to the judiciary in ail 
questions in their nature judicial is preserved in the sections of the 
statute under discussion. The secretary of war has no power to carry 
out his décisions respecting thèse obstructions except through a court. 
Any question, whether of law or fact, essentially judicial, may be 
raised under thèse informations. A court of the United States stands 
always, by the clear provisions of the act, between the décision of the 
secretary and its exécution. There is, therefore, in the act, no délé- 
gation of judicial power to the secretary that is not open to review 
in the courts. I hold, therefore, that the act, so far as it is applica- 
ble to the case in hand, is constitutional and valid, and the motion to 
quash will be overruled. 
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UNITED STATES V. NUNEZ et al. 

(Circuit Court, S. D. New York. November 19, 1896.) 

Nbothality Laws — Military Expédition Aidino Coban Insurgbnts — Eeîv. 
St. ç^ 5286. 

The transportation of goods for commercial purposes only and the 
carriage of persons separately, though their individual design may be to 
enlist in a foreign strife, are not prohibited by our law if the transportation 
Is without any features of a military character. Indications of a military 
opération or of a military expédition are concert and unity of action, organi- 
zation of men to act togéther, the présence of weapons, and some form of 
command or leadership. When thèse exist and are known to the person.s 
engaged in the transportation, ail who knowingly ald In such transportation 
for military purposes are liable under section 5286, Key. St. 

Indictment for breach of section 5286, Kev, St. tl. S., for setting on 
foot or providing the means for a military enterprise against Spain, 
and fitting ont the steamship Laurada from the city of New York in 
aid of Cuban insurgents in May, 1896. 

The vessel left Philadelphia on the 8th day of May. She had several boats 
In her hold, and one on deck. She arrived in the city of New York on the 
Saturday foUowing; cleared at the custom house the same afternoon for Port 
Antonio, upon a manif est stating a few chairs and tables as cargo, and salled 
for Montauk Point at the east end of Long Island. The same nlght two light- 
ers were loaded wlth arms, ammunition and men at pler 39 East river and at 
Astoria in the East river, and were thence towed to Montauk Point, Where the 
men and arms were transferred to the Laurada, which then proceeded directly 
to Cuba, where the men and arms were secretly landed. On the voyage the 
boxes of arms were opened, and the men were supplied wlth arms and drilled. 
Gen. Ruiz went on board the Laurada In the harbor of >few York In Company 
wlth the défendant Nunez, and continued on board and was landed wlth the 
expédition in Cuba. Nunez left the Laurada at Montauk Point and returned 
to this port by one of the tugs that had towed down the Ughters. At Mon- 
tauk Point, where the men and arms were transferred to the Laurada, her 
firemen and crew struck and refused to work. The tug containing Nunez was 
called back and the captain of the Laurada reported to him thelr refusai to 
procèed without further pay "if the expédition meant Cuba"; whereupon $100 
was given to tiie captain for them, elther by Nunez or acompanlon, upon whlch 
the Laurada proceeded. Nunez afterwards proceeded to Charleston where he 
was awaiting the retum of the Laurada from Cuba. 

Wallace Macfarlane and Jason Hinman, for the United States. 
Gen. Tracy, for défendants. 

BEO\\T^, District Judge (af ter stating tlje fftcts as above). • As bas 
been rightly stated to you, gentlemen, by counsel, this is a case of more 
than usual interest and importance; because it not only aiïects as bas 
been said the individual défendants and their relations perhaps to a 
fe\y persons, but it involves also indirectly international relations. 
The séries of laws or enactments of which the statute under which this 
indictment is framed is one, known usually as the "Neutrality Laws," 
were enacted long since, and substantially in the same form in which 
they exist to-day, during the administration of Washington in 1794. 
Thèse enactments pretty much covered what it was considered neces- 
sary to provide in order to prevent entanglements between this govern- 
ment and foreign powers, by prohibiting expéditions from this country 
interfering wi^ belligerents, or with the relations between a mother 
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country and its insurgent people, in such a way as to entangle ns, and 
become justly a subject of contention, and in that way, if not checked, 
liable to lead ns into serions complications. For that purpose the 
statute of 1794, embracing a number of différent provisions, was 
passed to endeavûr to check the varions forms in which thèse evils 
might arise. I bave regarded it from the flrst as of some conséquence 
to look to that statute as a whole, because what it prohibited, as well 
as what it did not prohibit, was such as to throw some light upon the 
différent parts oî the statute, and show what was intended. This will 
aid in the interprétation, inasmuch as io the section under which this 
indictment is drawn, there is such generality of language as to lead to 
some dififlculty or perplexity in its application to particular cases. This 
observation upon the statute is not my own. It was made by Ohief 
Justice Marshall only a few years after this statute was passed, when 
he said that there was in this section "a lack of précision in defining 
the offense, which might hereafter lead to difflculty in its application." 
It is for that reason that I ask your attention for a few moments to the 
diiïerent provisions of the law, that you may understand more clearly 
the différences between what is lawful, and what is unlawful within 
our statute. I should say that there hâve been one or two miuor 
amendments to this statute since it was passed; but they are of quite 
a minor charactèr, and in no way affect this prosecution. The old 
law has been embodied in the provisions of the Revised Statutes, 
adopted in 1874, and is now referred to in différent sections of the Ke- 
vised Statutes. 

Section 5282 deals with the enlistment of individuals. Section 5286, 
under which this indictment is framed, deals with military expédi- 
tions or enterprises. Section 5283 deals with armed cruisers, designed 
to commit hostilities in favor of one foreign power as against another. 
The section which deals with the enlistment of individuals, section 
5282, prohibits any persoij from enlisting in this country as a soldier 
in the service of a foreign power. It also prohibits any person from 
hiring or retaining any other person to enlist or to go abroad for the 
pùrpose of enlisting; but it does not prohibit any person, whether he 
is a citizen or not, JErom going abroad himself for the purpose of enlist- 
ing in a foreign itate or foreign anny. 

By our législation, therefore, on this subject, it is évident from 
this statute, and from what is prohibited and what is not, that indi- 
viduals 'are permitted to go abroad to foreign countriee to enlist, when 
théy' do so voluntarily and' without being induced by other persons, 
or without hiring, and theré is no enlistment in this country. So 
there is nothing in this statute which prohibits a commercial enter- 
prise. The transportation of gçods in a commercial -way, whether it 
be contraband of war or Hot, is not prohibited by the fàct that other 
nations are at war, or that à colony is in a state of insurrection against 
the parent country. As there is no prohibition against persons going 
ihdividuaUy to enlist in foreign armies, so it is compétent for them, 
as a necessary incident to this right, to go in company with one an- 
other, one or a dozen or a hundred, and in any way they see fit, so 
long as they do not infringe the only provision beàring upon that sub- 
ject, namely, that they do not constitute any military expédition or 
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enterprîse. It îs the same with the transportation of goods. So long 
as it is a commercial transaction, so long as it is a peaceable transpor- 
tation by a vessel either of goods or of men, and is without any fea- 
tures of a mUitary character, such as would constitute it a military 
enterprise or expédition, our statutes do not prohibit it. 

The flrst question, then, whicii you hâve to consider, is whether 
there was in this case a military expédition or not; whether the facts 
proved bef ore you show that there was what should be properly termed 
a military enterprise. The indictment is either for beginning or set- 
ting on foot a military enterprise or for providing the means for it. If 
you do not flnd there waa any military enterprise at ail, of course that 
ends the case. 

What constitutes a military enterprise? What are some of the 
features that mark a military enterprise or expédition as distinguished 
from a peaceable transportation of passengers, arms, ammunition, or 
goods? The essential features of military opérations are évident 
enough. They are concert of action, unity of action, by a body organ- 
ized and acting together, acting by means of weapons of some kind, 
acting under command, leadership. Thèse are the three most essen- 
tial éléments of military action. On this subject I will read a few 
passages from the récent case of The Horsa [16 Sup. Ot. 1134], which 
was before the suprême court, in which this subject is touched on in 
three or four paragraphs. Ohief Justice FuUer in referring to this 
point says as f ollows : 

"The définitions of the lexicographers substantîally agrée that a military ex- 
pédition Is a journey or voyage by a company or body of persons, having tlie 
position or cliaracter of soldiers, for a spécifie warlllie purpose; also the body 
and its outfit; and that a military enterprise Is a martial undertaklng, Involv- 
Ing the Idea of a bold, arduous and hazardous attempt. The word 'enterprise' 
Is somewhat broader than the word 'expédition'; and althoiigh the worda are 
gynonymously used, It would seem that under the rule that Its every word 
should be presumed to hâve force and effect, the word 'enterprise' was em- 
ployed to glve a sllghtly wider scope to the statute." 

In quoting from the opinion of the court below in approval, the 
court say : 

"If the persons referred to had combined and organlzed in this country to 
go to Cuba and there make war on the govemment, and intended when tliey 
reached Cuba to join the Insurgent army and thus enllst in Its service, and the 
arms were taken along for their use, that would constitute a military expédi- 
tion, and the transportlng of such a body from this country for such a purpose 
would be an offense against the statute." 

Again the court say in approval: 

"Any combination of men organlzed hère to go to Cuba to make war upon 
Its government, provided with arms and ammunition, we being at peace with 
Cuba, constitutes a military expédition. It is not necessary tlhat tlie men shall 
be drilled, put In unlform, or prepared for efficient service, nor that they shall 
hâve been organlzed as or according to the tactics or rules which relate to what 
is known as infantry, artillery or cavalry. It is sufficlent that they shall hâve 
combined and organlzed hère to go there and make war on a forelgn govern- 
ment, and to hâve provided themselves with the means of dolng so." 

And once more: 

"If they Intended to stand together and défend themselves, if necessary, the 
Jury had a right, under the cireumstances stated, to flnd that this was a mili- 
tary expédition or enterprise under the statute." 
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Under thèse rulings and définitions of the suprême court, I must in- 
struct you tbat if you flnd upon tlie évidence tliat this body qf men, 
whea they landed in Cuba, landed with. arms in tbeir hands, wliicli liad 
been provided for their use; tliat tbey were then organized together in 
such a way that they should stand by èach other and fight their way if 
necessary, and défend themselves, or make attack, as the case might 
be, that would be in fact a military descent upon the Island of Cuba, 
and the organization or combination would be a military combination 
— a military enterprise. If you do not flnd from the évidence that 
state of things existed, then you will dismiss this case; for if a mili- 
tary expédition is not shown to hâve existed at that time, it certainly 
did not exist before. If you do flnd that the character of that landing 
was military in its form and substance — namely, a body of men com- 
bined and organized, intending to stand by each other for attack or dé- 
fense, and having arms in their hands for that purpose when they land- 
ed — then you flnd a military expédition at that time; and the question 
will then remain for you to détermine if that was the expédition intend- 
ed when they left the harbor of New York; and, if so, whether thèse 
défendants, or either of them, were privy to it, or provided the means 
for it. 

I shall refrain from commenting to any extent upon the évidence, as 
it is so freshly before you, and has been commented upon so f ully by 
both counsel. I hâve already said that, the transportation of arms 
and the transportation of men may be perfectly lawful. By way of 
illustration I will say further that, for aught I can perceive, if this 
same association or group of individuals had been taken by the I-iau- 
rada to the coast of Cuba, to the very spot where they landed, and they 
had been put ashore in thèse same boats, and thèse boxes coutaining 
ammunition and otlier military implements had not been opened or 
distributed, but had been landed like merchandise, — for aught I can 
see, that would hâve been purely a nonmilitary landing, and there 
would hâve been no military enterprise. It would hâve been a case 
of smuggling; the endeavor to smuggle arms and ammunition for the 
help of the Cubans in Cuba; and the endeavor of individuals to go 
there secretly and join the Ouban army, both of which are perfectly 
lawful, so far as this country is concerned. Those who engage in it 
take the risk of the Spanish authorities, that is ail. 

!Now, what are you to infer from ail the other évidence in the case 
as to the nature of this expédition when the Laurada left New York? 
The charge is that the défendants in the Southern district of New York 
began or set on foot or provided the means for a military expédition. 
If you flnd that this was a military expédition when it landed in Cuba, 
do you flnd that it was so within the knowledge of the captain (taking 
him flrst) when the Laurada left New York? In an indictment of this 
kind it is a necessary averment that the offense took place in some dis- 
trict, and that must be proved as stated in the indictment. Hère it 
is alleged to hâve been done. in New York. If this landing, in the 
form described, was not the undertaking that existed wheu the Lau- 
rada left New York, or if the captain did not know of it, he is not liable. 
But in order to constitute an unlawful expédition "to be carried on 
from this country," — for that is the language of the statute — and to be 
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carrîed on from the city of New York, it is not necessary that every- 
thing shall be complète when it leaves this district. The statute says: 
"Erery one who shall begin or set on ioot" such an expédition. There- 
fore, by way of illustration again, if a person takes part in collecting a 
body of men, and in collecting arms and equipment witli the intent 
that those shall be combined afterwards so as to form a complète ex- 
pédition, I must say to you that that is a beginning or setting on f oot 
of the expédition which is planned from the first and which is after- 
wards completed. Such an enterprise falls within the statute. It 
is an enterprise which wonld be begun and set on foot hère, provided 
the first important steps were taken hère, with the intent to hâve it 
completed afterwards, and it was completed in accordance with that 
intent. If then, when this vessel sailed from New York, there was no 
intention to make an armed descent upon Cuba, but a mère peaceable 
transportation of merchandise, of munitions of war, and the peaceable 
transportation of men as indiriduals, without any military form or 
military force at Cuba, then there is no case: the subject-matter, the 
unlawful expédition, has not arisen. But if thèse men were coUected 
together hère, and were forwarded in the ways you hâve heard alleged, 
and if the munitions of war and war material were collected together 
hère with the intent to hâve them combined, and to form a military 
descent upon the Island of Cuba, then that enterprise, that undertak- 
ing, was begun hère. 

If you flnd that was the case, then you will next inquire whether 
either of thèse défendants were concerned in beginning or setting this 
expédition on foot, or whether either of them provided the means for 
it, in this district. As to the commencement or beginning or setting on 
foot of whatever was done, the testimony is not very complète. The 
expédition, you will observe, is not the vessel; the vessel is a mère 
means of transportation. The vessel was not a war vessel; it is very 
évident that the vessel contemplated no flghting. She was only a 
means of transportation. But the persons who furnished the vessel 
at New York, and who started her from New York, in pursuance of 
a plan to transport an expédition that was intended from the start to 
be a military expédition, would be providing the means for that ex- 
pédition; and whoever furnished the vessel, knowing that intent, 
would be liable under this statute, as providing the means for the enter- 
prise. If the captain, therefore, as the master of the ship, understood 
that this expédition was to be a military descent upon the Island of 
Cuba, or, to put it in another way, that the men were to be landed in 
a body armed and drilled, ready to stand by each other and to défend 
themselves, if he understood that when he left this city, he is guilty. 
If he understood nothing of that, or if you are not satisfled beyond a 
reasonable doubt that he must hâve understood that, then whatever 
else there may be in the case, it would be your duty to acquit him. 

It is true, as has been urged by counsel, that matters of précau- 
tion or secrecy, irregular modes of transportation, are consistent 
with a peaceable transportation of contraband of war. In any case, 
the hazards of loss are so great that the only prudent course for 
persons who are engaging even in a perfectly lawful enterprise of 
that kind, would be to make their proceedings as secret as possible. 
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It is, hLOwever, «qually consistent with an imlawful purpose. If thé 
purpose.was a military descent, tliere is the same necessity for se- 
crecy, and the same resuit in that respect would follow. 

New. in regard to the captain. There are yery strong circomstan- 
ces to show that this vojage was not intended to be simply a voyage 
to Port Antonio, So much, it is plain, he must hâve understood. He 
took on extra boats in the Delaware river. They could be used, it 
is true, for the landing of the cargo ,at Ouba, for the Cuban army, 
in a perfectly legitimate and lawful manner. That circumstance is 
not of itself indicative of guilt, or even of an unlawful expédition. 
It is precisely what would be done for the smuggling of thèse goods 
into Cuba, if it was a smuggling expédition that the captain intend- 
ed; or if it was the landing of individuals merely for the Cuban 
army. To élude the Spanish vessels, it was necessary as much for 
the lawful enterprise as it would be for the unlawful. You will un- 
derstand gentlemen, that I am speaking of lawful in référence to tlds 
country. So, in going to Montauk Point. If the captain were di- 
rected to go to Montauk Point and there await orders, or to wait 
for cargo to be landed on the Cuban coast, he would understand that 
his voyage was not for Port Antonio direct, but that he was to be 
engaged in some kind of irregular transportation for Cuba. He may 
not hâve known for what destination, but when he left New York it 
was plain that he must hâve known, as I should infer — and thèse mat- 
ters, gentlemen, are ail for you; what I observe on matters of 
fact you are to give no weight to except as they commend them- 
selves to your judgment — but when he went to Montauk Point, away 
from his course towards Port Antonio, he knew that something else 
was to take place. Ordinarily, it is reasonable to suppose that per- 
sons intend what happens under their administration. The captain 
is the master of the ship. What is done on board the ship, if it is 
a matter that would naturally attract attention, or would corne to th(; 
attention of the offlcers of the ship and be reported to him, it is fair 
to assume must be known to him. There is no évidence from the 
several witnesses who hâve come hère from the ship tending to show 
that there was any objection on the part of the master, or of any- 
body else belonging to the ship, when thèse cases were opened and 
the arms distributed. If there had been évidence of that kind, that 
would hâve tended to show that there was a surprise to the master ; 
something différent from what he anticipated. The absence of such 
testimony, while it is not conclusive, is a circumstance which you 
take into account. 

The captain in civil matters is held answerable for what takes place 
upon his ship. He is supposed to know what takes place, and to 
accède to what takes place, uniess the contrary appears;. because he 
is the suprême commander. If from what there is before you, you 
consider that there is no reasonable doubt but that the master ac- 
quiesced in what has been described and made no objection to it, 
you will be authorized to find that he understood that what was 
done was expected to be done, certainly, when he left Montauk Point. 
Up to Montauk Point, however, there had been three persons come 
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on the ship with. him; the défendant Nunez for one, Dr. Castilio for 
another — 

Mr. Macf arlane : He was on tke tugboat. Captain Morton went, 
according to the testimony. 

The Court : Tes, it was he, Captain Morton. There is no évidence 
hère as to when Captain Dickman received his instructions on any 
of thèse subjects. We only know he left New York harbor with thèse 
two gentlemen, ciTilianSj on board, who went with him to Montauk 
Point, and remained there until thèse arms and men were shipped 
on board and then left, and then he pursued his voyage, and you hâve 
the armed landing on Cuba. 

A défendant is entitled to ail reasonable presumptions in his favor. 
In order to convict, you must find in your own minds beyond a rea- 
sonable doubt, that the défendant Dickman knew the purpose of this 
expédition, and that it was intended to be a military descent upon 
Cuba. It is for you to draw your inference on that subject from ail 
the circumstances before you. The court cannot aid you, and must 
not attempt to take your place. If you are satisfled beyond reason- 
able doubt that the captain understood in substance that it was in- 
tended that that should be done which was afterward accomplished 
— if he understood that when he left the harbor of New York — ^then 
it is your duty to convict him. It is not necessary that he should 
hâve understood every détail, but it is necessary that he should hâve 
understood sulflcient of the facts to show that an expédition of an 
unlawful character was planned, and that he was expected to carry 
it out by furnishing transportation for it. If you are satisfled of 
that, then it is your duty to convict. If you are not satisfled of that 
beyond reasonable doubt, it is your duty to acquit him. 

In regard to the défendant Nunez, there is no évidence to show that 
he had any part in the collection of the men, in the purchase of the 
arms, in the hiring of the tugs, in the ownership of the vessel or the 
chartering of the vessel, if she was chartered; and, so far as I recol- 
lect, no évidence that he had done anything to promote this expédi- 
tion until the arrivai at Montauk Point, where he had gone on board. 

Mr. Hinman : Where he was on board. He went on board in New 
York. 

The Court: Yes, he went on board in New York. The statute 
in this case does not include the words "aiding and abetting" ex- 
pressly. What is prohlbited is to begin or set on foot such an 
enterprise. I do not perceive anything (and if I am in error about 
this, I will ask counsel to correct me) tending to show that the de- 
fendant Nunez did anything in regard to this expédition, either as 
regards the men or the vessel or the arms within this district — any 
direct évidence, I mean — ^towards setting it on foot or beginning it. 
The rest of the statute is against providing or preparing the means 
for it. If the défendant Nunez did either of thèse things in the city 
of New York, then it is your duty to convict him, if you flnd that 
this was a military enterprise. Unless you flnd he did some one of 
those four things, it is your duty to acquit him; that is to say, took 
some part in beginning or setting on foot this expédition, or else 
providing or preparing the means for it within this district. 
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I said there was no direct évidence of any act of his done hère. 
Tlie reliance of the government, as I uuderstand, is upon th.e in- 
direct évidence, which they claim vsrarrants your conclusion that he 
was the manager of the expédition. To illustrate once more. If the 
défendant, Nunez, was a mère passenger on board the Laurada when 
she went down to Montauk Point, and there at the captain's request 
gave him |100 to satisfy the requirements of the crew, if that was 
ail that Nunez had to do with this enterprise and had nothing to 
do with it in fathering it before that, that act was not done within 
this district, and he is not liable for that. So in regard to what 
happened in Jacksonville harbor or at Mayport. But if he did go 
there, and if he went to Mayport or Jacksonville to be on the watch 
for the Laurada when she should hâve finished her work in Cuba and 
returned to Jacksonville according toappointment, and met her there 
in order to give her further instructions; if that waa part of a pre- 
arranged plan, or if the évidence that has been given hère warrants, 
in your judgment, your finding that, then that would point very 
strongly to show a connection with the enterprise as a principal ; and 
that, as I understand, is the contention of the government. Not that 
those single acts, not that the payment of |100 at Montauk Point, 
makes him liable for that act, nor the order or request that the ship 
should go to Charleston, if he did give it; but that thèse things, if 
you crédit the évidence that they were done in the way the govern- 
ment contends for, indicate so strongly the relation of Nunez to this 
enterprise that you are warranted in finding that he was the man- 
ager of it from the start; and that therefore he was concerned in 
setting it on f oot in the harbor of New York. The fact that nobody 
else is shown to hâve very much connection with it cannot weigh 
much with you in flnding that it was Nunez. It is only upon affirm- 
ative évidence, that is to say, direct évidence, and the circumstances, 
and such inferences as may be rightly and reasonably drawn from 
such évidence, that you can convict in a criminal case. 

The évidence, as I said a few moments ago, of who it was that set 
on foot this expédition and managed it hère, is very meager. There is 
some direct évidence in relation to Dr. Castilio and Mr. Espin and Gen- 
eral Euiz — some direct évidence of their action hère, but none as re- 
gards the action of Nunez hère in âtting ont the expédition. 

Mr. Macfarlane: If your honor will permit me, I would like to call 
your attention to the fact that the évidence shows that Colonel Nunez 
went with General Ruiz on the Laurada. General Ruiz was one of 
the men who went on board the steamer hère. 

The Court: Yes; I know. He went on board the Laurada. 

Now, gentlemen, it is for you to say whether you are satisfied, as 
reasonable men, and beyond reasonable question, from the circum- 
stances of this case, that Mr. Nunez was engaged in setting on foot 
this expédition ; that he was engaged in planning it hère, and planned 
to make it such a military expédition as was landed in Cuba. If you 
are satisfled of that beyond reasonable doubt, it is your duty to con- 
vict him; otherwise not. 

Some other observations will be necessary in commenting upon the 
various requeststo charge that hâve been made, and I will take them 
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upseriatim. Many of tbese, Ithink, Ihavecovered already; but, per- 
haps, it will be shorter for me to read them. 
Défendants' counsel hâve asked me tô charge as follows: 

"To constitute a milltary expédition, witliiii the meaning of our statute, It 
must be proved in this case beyond a reasonable doubt that a body or Com- 
pany of men combined and organized in tliis conntry to go to Cuba and make 
■war on ttie Spanish government, that the arms supplied tbem were supplied 
for taiat purpose, and tbat they were acting under some leadership for that pur- 
pose." 

I charge that must appear, or else that the beginning of such an or- 
ganization was started in this country with the intent to comjjlete it 
so as to make a military descent upon the Island of Cuba; one or the 
other. 

I further charge you, as requested: 

"That It Is entirely lawful for a number of men to leave this country, with 
the intent to go to Cuba and there join the Cuban army and fight against the 
Spanisih government, and that the transportation of such a body of men, 
linowing thelr intention, does not constitute the aidlng or abetting or setting 
on foot of a military expédition or enterprise, and is not an offense within the 
meaning of our statute. 

"It la entirely lawful for an American citizen, or any other person residing 
In ttie United States, to sell and ship arms to the Ouban army in Cuba, or to 
sell to the agents of the Insurgents in this country, with a view to tbeir being 
shipped to the insurgents in Cuba, there to be used against the Spanish govern- 
ment, and that such act is not unlawful, even although it la done with the iïi- 
tent thereby to aid and assist the insurrection In Cuba," 

I charge you that. 

The fact that the men are transported and the arms and ammunition 
carried in boxes as merchandise upon the same ship, does not of itself 
constitute a military enterprise or expédition within the meaning of 
our statute. 

And I add to that that the intent of the men to enlist after they get 
to Cuba does not make an expédition, which is otherwise lawful, un- 
lawful. 

I further charge you as requested, that if you flnd the expédition as 
fitted out was an unlawful expédition or enterprise, but that no knowl- 
edge of the facts which constituted it an unlawful expédition or enter- 
prise came to Captain Dickman's knowledge until after he left the port 
of New York, he must be acquitted. 

AIso, that to convict the captain of the ship you must find from the 
évidence, not only that the enterprise was an unlawful one within the 
meaning of the statute, but that the captain had in New York knowl- 
edge of sufficient facts to show that an unlawful enterprise or expédi- 
tion was contemplated. 

Even should the jury find that the captain, before he left New York, 
knew that he was to transport from ofl Montauk Point on the Laurada 
a number of men and a cargo of arms and ammunition, that alone is 
not enough of itself to convict him. The jury must also flnd that 
before leaving this district he had reason to believe that the men and 
arms were to be so combined on the way to Cuba as to constitute a mili- 
tary expédition, within the meaning of the statute. 

I also charge you that it was entirely lawful for the captain to en- 
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gage in the secret transportation of arms and ammunition intended for 
the Ouban service in Cuba, in a commercial and nonmilitary way, and 
that any step taken by him to conceal from the Spanish man of war, 
or the agents of the Spanish govemment, the fact that he was about 
to engage in such an enterprise, is as consistent with a lawful purpose 
as it is with an unlawf ul purpose, and theref ore is not of itself any cer- 
tain évidence of guilt against the captain of the ship. 

Inasmuch as the transportation of passengers and merchandise in a 
perfectly lawful way would be accompanied with danger, theref ore it 
would be only the part of prudence in those who would wish to con- 
duct a perfectly lawful enterprise to be cautions, careful, and to take 
ail the means of secrecy possible to prevent the anticipation and 
thwarting of the enterprise. 

I charge you that the mère fact of secrecy or mystery that might 
hover around such enterprises as hâve been described does not of 
itself give it an unlawful character. 

In regard to Nunez I also charge, as requested, that the présence 
of Nunez on board the Laurada oiï Montauk Point and his visit to that 
vessel off Jacksonville are not in themselves alone sufiicient to prove 
that he began, set on foot, prepared or provided the means for a mil- 
itary expédition or enterprise. 

"To convict Nunez you must find, beyond a reasonable doubt, that 
before leaving the Southern district of New York he either began, set 
on foot, prepared or provided the means for a military expédition or 
enterprise, or took part in some one of those things." 

"Even if you flnd that Nunez, within the Southern district of New 
York, had knowledge that the Laurada was going to carry men, arms 
and ammunition to Cuba, you must acquit him, unless you also find 
that he did some act towards beginning, setting on foot, preparing and 
providing the means for a military expédition or enterprise." 

"Even if Nunez knew that arms and ammunition would be carried 
on board the Laurada, you must acquit him, unless it is proved beyond 
a reasonable doubt that he knew within the Southern district of New 
York, that thèse men and arms would be so combined as to constitute a 
military enterprise." 

Instead of "knew" I should say "had reason to believe and intended, 
within the Southern district of New York, that thèse men and arms 
would be so combined as to constitute a military enterprise; and that 
he did some act towards beginning, setting on foot, preparing or pro- 
viding the means- for a military expédition or enterprise." 

Finally, I charge as requested, that if the jury flnd that ail the évi- 
dence and circumstances relied on to show guilt, taken altogether, are 
as compatible with the theory of innocence, or with the theory of an 
innocent undertaking, as with the theory of a prohibited undertaking, 
it is their duty to find the défendant not guilty; for that would con- 
stitute a situation of reasonable doubt, the beneflt of which must be 
given to the défendant. 

I am requested by the govemment to charge that if the jury believe 
that the arms were opened on the ship, and the men armed before land- 
ing, and drilled during the voyage, and landed with the arms in the 
manner testiiied to, then the expédition or enterprise was military. I 
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State that the jury would be authorized to find from thèse facts that ît 
was a military expédition. 

I am requested to charge you also by the government that if the 
captain knew when he left New York that he was going to take in 
his ship a body of men and a quantity of arms, which the men in- 
tended from the start to use in warlike opérations against Spain, 
in Cuba, he is guilty. 

I shall need to qualify that. 1 shall say that if the captain knew 
when he left New York that he was going to take in his ship a body 
of men and a quantity of armd, which the men intended from the 
start to use in making a hostile landing or a military landing in the 
sensé I hâve stated, he would be guilty. I qualify that, because the 
men might hâve intended to ose them only after they had enlisted in 
the army. 

How about the third request; do you want me to charge that? 

Mr. Macfarlane: I withdraw the third request. I ask your honor 
to call the attention of the jury to this, that in determiuing the guilty 
intention of thèse défendants in leaving this jurisdiction they must 
consider ail the évidence of what happened afterwards. 

The Court: That is right. 

Mr. Macfarlane: And if they believe that the défendants in leav- 
ing this district had the intention to do those things in furtherance 
of this Project, then they are warranted in finding liim guilty of the 
offense chargea. 

The Court: Yes. I intended, gentlemen, to say to you also that 
in ail such cases the commission of such an offense is almost never 
to be proved by a single pièce of évidence or a single witness. You 
judge from the testimony ail together, pièce by pièce, part by part, 
one thing that flts into another; and in judging the motives and in- 
tentions, and knowledge particularly, it is impossible to judge other- 
wise than from the circumstances ; the history of events as they 
succeed each other. You judge of it, therefore, as a whole, and you 
take the testimony together as each part bears upon the other, so 
far as you crédit it, and from thèse éléments you draw your conclu- 
sion. 

Mr. Tracy: I ask your honor to charge the jury that in order to 
convict the captain they must be satisfled from the évidence intro- 
duced on the trial beyond a reasonable doubt that he knew before he 
left New York that the guns, the ammunition, and the men were to 
be so combined on their way to Cuba as to make a miiitary descent 
upon the island; and that if that knowledge came to him after he 
reached Montauk Point or on his way to Cuba, then it Ja their duty 
to acquit. 

The Court: I think I did state that substantially, perhaps in a 
little différent form. I hâve no hésitation in stating substantially 
the same thing again, if I did not so state. I think I said unless the 
jury were satisfied that the captain within the Southern district of 
New York had reason to believe, either knew or had reason to be- 
lieve, that thèse arms and men were to be combined so as to form a 
military enterprise at the time they landed in Cuba, that he fib'tvdd 
be acquitted. 
82 F.-39 
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Mr. Tracy: The criticism I kave to your honor's charge, and the 
only criticism in that respect, is that you leave ont that they must 
be satisfied from facts proved, net imaginary spéculation. 

The Court: Undouhtedly. 

Mr. Tracy: That the facts proved must satisfy them beyond a rea- 
sonable doubt that he did know. 

The Court : Gentlemen, that goes without saying. You are not to 
imagine a person guilty, or convict him because you might fancy he 
may be. Wliat you are authorized to go upon is the évidence in the 
case as a whole, and the inferences that as reasonable men you are 
warranted in dravifing from that évidence. It is not spéculation, not 
possibilities, not imaginings, not mère surmises of any kind; but 
those rational conclusions which you cannot help drawing as rea- 
sonable men from the facts proved. That is what I mean. You take 
the facts proved, and from them you are bound to draw such reason- 
able inferences as flow from them, because the facts proved are évi- 
dence of knowledge or intent so far as they reasonably go. It ex- 
cludes ail mère surmise, mère imagining, mère fancy; but it includes 
ail those rational conclusions which as reasonable men you cannot 
help drawing. With thèse comments and that explanation, I say 
to you that the évidence must show, and show in that way, that he 
had that knowledge, or that means of knowledge or that reasonable 
belief. 

Mr. Reubens: We except separately to your honor's refusai to 
charge each of our requests as put and without modification. 

The Court: Yes. 

Mr. Tracy : And we also except to the modifications as made. I 
désire also to except to that part of your honor's charge in which 
you submit to the jury to flnd whether or not Nunez did any act in 
the city of New York towards setting on foot or preparing for the 
transportation of this expédition. I except to that on the ground 
that your honor, having charged that what he did at Montauk Point 
would not constitute him guilty, that there is no évidence of any 
fact proved, no évidence of any act committed by him in the city of 
New York that tended in any way to set this expédition on foot, and 
therefore there is nothing on which the jury could flnd such a fact 
as that. 

Mr. Macfarlane: I did not understand your honor to charge the 
jury that what he did at Montauk Point would not be suificient to 
flnd him guilty if they found that he did it with intent to further an 
expédition which he had aided and abetted in when he left New 
York. 

The Court: If both counsel so far misunderstood what the court 
intended to say, I think possibly the jury may hâve misunderstood 
equally, and that I had better state once more what I did intend to 
say. What I intended to state to the jury was this: That the act of 
Nunez in giving |100, if you should believe the évidence upon the 
government's side that he did give |100 to the captain for the pur- 
pose of quieting the men — I say that act alone would not constitute 
any ground for finding him guilty, for the reason that the act was 
done outside the district of New York, which is the district where the 
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indictment charges the offense to hâve been committed. If that was 
the only thing in the case, that act alone would not support the 
indictment by itself. And so with what took place in Jacksonville. 
I said, however, that as I understood the government's contention, 
its claim was not for those acts as independent acts, but that they 
were very strong évidence that he was the father of this expédition, 
that he was the manager or principal who was setting on foot the 
enterprise, attending to it, mangging it, carrying it out. It is for 
you to judge of the strength of that testimony. If you believe it in 
the shape in which it was presented to you by counsel for the gov- 
ernment, it still remains for you to consider what conclusions that war- 
rants, how far it is sufficient to sustain the claim of the government 
that he was the manager of this expédition. It is only as évidence as 
upon that question that I consider it has any bearing upon this case. 

Mr. Tracy : I désire to except to that part of your honor's charge 
even as modified. I submit that does not warrant any such conclu- 
sion. 

The Court: I leave that to the jury. I express no opinion as to 
its weight or force. 

The jury tbea retlred, and h&vlng falled to agrée Hiêj were subsequently dl»- 
cbarged. 
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PaKJCRT — POWEK OF CIRCUIT COUKT COMMISSIONKES TO ADMINISTEB OaTHS. 

A charge of perjury cannot be predicated upon an oath admlnistered by a 
commlssloner of the circuit court, in taklng bail in a crimlnal case, In a state 
where the state laws do not authorlze justices of the peace to admlnlster 
oaths for similar pnrposes. 

Greeley Whitford, U. S. Dist. Atty. 

John D. Fleming and John T. De Weese, for défendant. 

EINER, District Judge (orally). This indictment charges the de- 
fendant with the crime of perjury, under section 5392. A motion to 
quaah has been âled to the indictînent, and the case is now before the 
court on the motion. The question presented for détermination is 
whether, under the laws of the United States, the indictment on its 
face States an offense against the laws of the United States. It is 
urged in favor of the motion that the United States circuit court com- 
missioner before whom the alleged false oath was taken had no power 
to administer the oath, either under the laws of the United States or 
the laws of the state of Colorado. On the other hand, it is urged on 
behalf of the government that, even if the power is not expressly con- 
ferred by statute, it is incident to the exercise of the power to take bail, 
which is expressly conferred by the statute. Section 1014, Rev. St. The 
décision of this question involves the investigation of the powers of 
United States circuit court commissioners under the laws of the Unit- 
ed States. It may be of interest to examine briefly the législation 
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relating to the appointment and the powers of thèse commissioners. 
In volume 1 of the Statutes at Large, page 334, 1 flnd the first législa- 
tion upon this question to be in this form : 

"That bail for the appearanee In any court of the United States In any crlm- 
inal cause In whlch bail is by law allowed, may be taken by any judge of the 
United States, any chancellor, Judge of a suprême or superlor court, or chief 
or first judge of a court of eommon pleas of any state, or mayor of a clty In 
elther of them, and by any person having authority from a circuit court, or the 
district courts of Maine and Kentucky to take bail; which autliority revocable 
at the discrétion of sueh court, any circuit court or elther of the district courts 
of Slaine or Kentucky, may give to one or more discreet persons leained in the 
law in any district in ■which said court is holden, where, from the extent of the 
district, and remotenesa of its parts from the ususi résidence of any of the before 
named offlcers, such provision fshall, in the opinion of the court, be necessary." 

This is, in substance, the power contained in section 1014 of the 
Eevised Statutes, the Revised Statutes extending it to other persons 
than the persons herein named, viz. to circuit court commissioners 
and justices of the peace, etc. This statute was araended in volume 
2 of the United States Statutes at Large, page 679, by an act of con- 
gress passed February 20, 1812. The first section is as follows: 

"It shall be lawful for the circuit court of the United States, to be holden In any 
district in which the présent provision, by law, for taking bail and afBdavits in 
civil causes (in cases where such affldavits are, by law, admissible) is inadéquate, 
or on account of tlie extent of such district, inconvénient, to appoint such and so 
many discreet persons, in différent parts of the district as such court shall deem 
necessary, to take acknowledgments of bail and affldavits; wliich acknowledg- 
ments of bail and affldavits shall hâve the llke force and effect as If taken before 
any Judge of said court." 

This confines the taking of bail and making aflidavits to civil causes, 
as did the first statute. The statute was again amended (3 Stat. 350) 
by an act entitled "An act in addition to an act, entitled 'An act for 
the more convenient taking of afBdavits and bail in civil causes, de- 
pending in the courts of the United States.' " The language of the 
simendatory act is as follows: 

"The commissioners who now are, or hereafter may be, appointed by virtue of 
Ihe act, entitled 'An act for the more convenient taking of affldavits and bail jn 
■îivil causes, depending in the courts of the United States,' are hereby authorized 
to take affldavits and bail in civil causes, to be used in the several district couita 
of the United States, and shall and may exercise aU the powers that a justice 
or judge of any of the courts of the United States may exercise by virtue of the 
SOth section of the act, entitled 'An act to establlsh the Judlcial courts of the 
United States.' " 

This was the législation down to the time of the Revised Statutes. 
The repeal provisions of the Eevised Statutes (section 5596) provide: 

"Ail acts of congress passed prior to said Ist day of December, 1873, any por- 
tion of which Is embraeed in any section of said revision [referring to the revision 
which is mentioned in the preceding section] are hereby repealed and the section 
applicable thereto shall be In force In lieu tbereof; ail parts of such acts not 
contained In such revision having been repealed or supeiseded by subséquent acts, 
or not being gênerai and permanent In their nature; provided, that the incorpora- 
tion into said revision of any gênerai and permanent provision, taken from an act 
making appropriations, or from an act containing other provisions of a private, 
local, or temporary character, shall not repeal, or in any way affect any appro- 
priation, or any provision of a private, local or temporary character, contained 
in any of said acts. but the same shall remain in force; and ail acts of congress 
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passed prîor to the said last named day, no part of wWch are embraced in sald 
revision, shall not be aiïected or changed by Its enactment." 

— That is, by the enactment of the revision which was adopted by con- 
gress. , 

We flnd, upon examination, that thèse statutes relating to commis- 
sioners corne withiû the first portion of the repealing section referred 
to, viz.: 

"That the acts passed prior to the Ist of December, 1893, any portion of which 
is embraced in the section of the Kevised Statutes, are hereby repealed." 

Section 627, Eev. St., provides: 

"Each circuit court may appoint in différent parts of the district for which It 
is held, so many discreet persons as it may deeni necessary who shall be called 
commissioners of the circuit court and shall exercise the powers which are or 
may be expressly conferred by law upon commissioners of thô circuit court." 

This section, I flnd, has been construed in the case of Chittenden 
V. Darden, Fed. Cas. No. 2,688, in the circuit court for the Northern 
district of Georgia, Judge Woods vprîting the opinion. In this case 
there was an attempt to urge upon the court that a circuit court com- 
missioner had the power to issue attachments, because under the laws 
of the state of Georgia that power was conferred upon justices of the 
peace; and upon that question the leamed judge said: 

"It Is insisted that, as section 915 of the Revised Statutes provides that in com- 
mon-law cases the plaintiffi shall be entltled to similar remédies, by attachment 
or other process, as:ainst the property of the défendant, which are now provided 
by the laws of the state where this court is held, and as under the law of Georgia 
a justice of the peace may Issue an attachment agalnst the property of the de- 
fendant, It foUows by analogy that the same power is possessed by commissioners 
of the circuit coui-ts. I think this is stretching too far the Interprétation of sec- 
tion 913, Rev. St. Commissioners can only exercise powere expressly conferred. 
Section 627 of the Revised Statutes provides for the appointment of commission- 
ers, and déclares they shall exercise the powers which are expressly conferred by 
law upon commissioners of circuit coui'ts." 

The power of commissioners to take and administer oaths in certain 
cases is provided for in section 1778 of the Revised Statutes as follows: 

"In ail cases In which, under the laws of the United States, oaths or acknovvl- 
edgœents may now be taken or made before any justice of the peace of any 
state or territory, or in the District of Columbia, they may hereafter be also 
taken or made by or before any notaiy public duly appoînted in any state, dis- 
trict or territory, or any of the commissioners of the circuit courts, and, when 
certifled under the hand and officiai seal of such notary or commissioners, shall 
bave the same force and effect as if takeu or made before such justice of the 
peace." 

It will be noticed that the limitation upon the power of the com- 
missioner to take oaths is that his power shall not extend to cases 
other than those where the power was conferred by law upon a justice 
of the peace. In 107 U. S. 671, 2 Sup. Ot. 507, we flnd this question 
somewhat discussed by Mr. Justice Harlan of the suprême court in 
U. S. V. Curtis, although the facts there were somewhat différent. 
That was a case where a cashier of a national bank made oath to a 
statement of the condition of the bank before a notary public. The 
case, I think, went up from the Eastern district of Missouri. The 
court in that case held that the offlcer was not authorized to admin- 
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ister the oath, and therefore there could be no conviction, but in 
discussing the question now before this court lie states tbe gênerai 
proposition as follows: 

"They [refening to circuit court commissioners] could take afadavlts, when re- 
quired or allowed, in any civil cause in a circuit or district court, under section 
945 of the act ot February 20tli, or administer oaths wliere, in tlie sauie state. 
under the laws of the United States, oaths in liUe cases could be administered 
by justices of the peace [Rev. St. § 1778, to whlch I bave just called attention]. 
or they could take évidence, alfldavits, and proof of debts In proceedings in 
bankruptey under sections 5003, 5076, Rev. St. But the authority of comniis- 
sloners dld net extend to such oaths as were administered to Curtis In this 
case." 

The learned justice then refers to the case of U. S. v. Bailey, 9 Pet. 
267, where it seems the sàme contention was made as is made in the 
case at bar. But Mr. Justice Harlan holds that it is not in point on 
this question, and calls attention to the fact that the case was dis- 
posed of on the ground that the act of congress authorizing the treas- 
ury department, or the secretary of the treasury, to prescribe rules and 
régulations, which should hâve the force of law; that the secretary 
had made certain régulations; that the oath in that case was taken 
in violation of the régulations made pursuant to authority from con- 
gress, and therefore came within the provisions of the statute. 

Another case r-eferred to by counsel for the government was the 
Ambrose Case, 2 Fed. 556. It was held in that case that the judge 
of the district court had the power, incident to his judicial duty as 
judge of the court, to administer an oath to his clerk. The case wàs 
certifled, but the suprême court did not décide that question. They 
said it was not certifled, and therefore they did not pass upon it. So 
that the only décision we hâve upon that question is the décision of 
the court below. However, I am inclined to think that the position 
of the trial court was well taken. But hère we hâve thèse commis- 
sioners who the statute déclares shall hâve just such powers, and no 
other powers, as are expressly conferred by statute. In the New 
York case referred to, in which the suprême court sustained the lower 
court, the question as to the power of the commissioner to take bail 
was evidently not urged upon the court, and is not referred to by the 
court in deciding that case. The court in that case must necessarily 
hâve held a motion to quash not well taken, because under the laws 
of the state of New York a justice of the peace was expressly author- 
ized to administer oath in such cases. 

I hâve, in the limited time at my disposai, examined this question as 
best I could, and I hâve been unable to flnd any authority wl::<^h per- 
mits commissioners, in taking bail in such cases, to administer an 
oath on which perjury could be predicated, where the laws of th^ 
state do not authorize the state ofQcers mentioned in the statute to ad- 
minister oaths for similar purposes. The motion to quash will be 
sustained. 
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SAWRIE V. STATE OF TEiNNBSSEB. 
(Circuit Court, M. D. Tennessee. September 30, 1897.) 

CONSTITTJTIONAL LAW — InTERSTATB COMMERCE — StATE StATDTES — ORIGINAL 

Package. 

The Tennessee statute entirely probibiting the Importation or sale of 
cigarettes Is invalid, as an interférence wltli Interstate commerce, in so far 
as it applies to cigarettes brought Into the state from other etates or foreign 
countries, and sold in the original packages of importation. 

This was a Pétition by W. S. Sawrie for a Writ of Habeas Corpus. 

W. H, Fuller and Bryan & Cartwright, for petitioner. 
G. W. Pickle and J. L. Eogers, for the State. 

LUETON, Circuit Judge. The petitioner, W. 8. Sawrie, allèges 
that he is unjustly and uniawfully detained and restrained of his lib- 
erty by one Edward Willard, a constable of the county of Davidson 
and State of Tennessee, by virtue and authority of a judgment or war- 
rant of commitment issued by a justice of the peace of the county of 
Davidson, a copy of which judgment and warrant is attached to his 
pétition. The petitioner, Sawrie, allèges that he was arrested under 
the warrant issued as aforesaid, charging him with the violation of a 
certain statute of the state of Tennessee, passed May 1, 1897, which 
act is in the following words and ûgures : 

"An act to prohibit the sale, offering for sale, or giving away of any cigarettes, 
cigarette paper or substitute thereof . 

"Section 1. Be it enacted by the gênerai assembly of the state of Tennessee. 
that It ^all be a mlsdemeanor for any person, flrm or corporation to sell, offer 
to sell, or bring into the state for the purpose of selling, giving away or other- 
wise dlsposing of any cigarettes, cigarette paper or substitute for the same, and 
a violation of any of the provisions of this act shall be a mlsdemeanor, punisha- 
ble by a fiLe of not less than fifty dollars. 

"Sec. 2. Be it further enacted, that the grand juries shall hâve inquisitorial 
power over offenses committed under this act. 

"Sec. 3. Be it further enacted, that this act take effect from and after the 
first day of May, 1897, the public ^velfare requiring it." 

He allèges that he was arrested and tried before the sald justice of 
the peace, and by him judged guilty of violating said act of the légis- 
lature of the state of Tennessee, and required to enter into a bail for 
his appearance at the next term of the criminal court of the county of 
Davidson, and, in default of said bail, to stand committed to the 
county jaU of said county, and that in pursuance of said judgment 
and sentence he was placed in the custody of Edward Willard, a cou- 
stable of said county, and, not having given said bail, he is by said 
Willard, constable as aforesaid, under and by authority of the judg- 
ment or warrant of commitment aforesaid, detained and restrained of 
his liberty. 

The facts constituting the alleged offense committed by the said 
W. S. Sawrie, as stated by his pétition, are as follows: That in the 
month of May, 1897, and after the iirst day thereof, the petitioner 
purchased in the state of Kentucky, from the American Tobacco 
Company, a corporation of the state of New Jersey, and having a 
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factory for the manufacture of cigarettes in thé city of New York, 
and similar factories at several other points in the United States, but 
having no factory or ofSce or warekouse in the state of Tennessee, 
a number of packages, each containing 10 Sweet Caporal cigar- 
ettes, and directed such packages of cigarettes to be shipped to him 
at Nashville, Tenn. Petitioner allèges that thèse cigarettes were 
manufactured by the American Tobacco Company at its factory in 
said city of New York, and there packed by it, in quantities of 10, in 
pasteboard slide boxes, upon each of which such boxes or packages 
were printed the name of the manufacturer of the cigarettes therein 
contained, the name or brand of the cigarettes therein contained, the 
number of the factory and internai revenue collection or manufac- 
turing district in which such cigarettes were made, and the name of 
the state in which said factory was located, the number of cigarettes 
contained in the box or package, the caution notice required by the 
laws of the United States, the internai revenue stamp for 10 cigar- 
ettes pasted across the end of such box or package so as to act as a seal 
thereon and therefor, and which had to be broken and destroyed to 
open said box or package, and ail the other requirements of the laws 
and régulations of the United States governing the packing and sale 
of cigarettes. He avers that ail of said boxes or packages of cigar- 
ettes so bought by him were manufactured and packed by the Amer- 
ican Tobacco Company, and were by the said company, immediately 
after their sale to the petitioner, shipped from the state of Kentucky 
to petitioner, in the city of Nashville, in the state of Tennessee, in 
the original packages above described, without case, covering, or in- 
closure of any kind arounJ or about any of said packages, but each 
such package loose and separate from each other, and were by the 
petitioner received in such separate packages in the same condition 
in which they were shipped, and just as they were shipped in Ken- 
tucky and received in Tennessee, and were exposed for sale by the 
petitioner at his place of business in the city of Nashville, and one 
of said packages containing 10 Sweet Caporal cigarettes as afore- 
said was sold by petitioner on the 5th "day of May, 1897, which such 
sale was the basis of the criminal proceedings herein referred to, 
and was sold by the petitioner only in the original, unbroken pack- 
age, as packed at its said factory in the state of New York by the 
manufacturer, and shipped from the state of Kentucky to the state 
of Tennessee, and as received by him, in the state of Tennessee, from 
said state of Kentucky aforesaid. Petitioner further allèges that 
his détention and restraint of his liberty as aforesaid are illégal and 
unjust, and in contravention and violation of article 1, § 8, cl. 3, of 
the constitution of the United States, in that said act of the législa- 
ture of the state of Tennessee, by virtue of which, and for the alleged 
violation of which, your petitioner M'as arrested, tried, and con- 
victed, and is now detained and restrained of his liberty as aforesaid, 
is, in so far as it applies, or is intended to apply, to the acts doue 
by petitioner, unconstitutional and void, because in conflict with, 
and in violation of, the constitution of the United States, particularly 
article 1, § 8, cl. 3, thereof. Whereupon, to be relieved from such 
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unlawful détention and imprisonment, petitioner prays that a writ 
of habeas corpus be directed to the said Edward Wlllard, constable 
as aforesaid, and that he be brought before the circuit court of the 
United States, to the end that the validity of his unprisonment be 
inquired into, and that he be discharged and suffered to go at lib- 
erty. 

The Tennessee act is an absolute prohibition of ail commerce in 
cigarettes. There is no discrimination between cigarettes of domes- 
tic manufacture and those imported from another state. A sale by 
an importer in the original package is just as distinctly pénal as 
would be a sale of an article which was of domestic manufacture. 
Limited to cigarettes of domestic origin, or cigarettes which, though 
imported from a foreign nation or another state, hâve lost their char- 
acter as an import by a breaking of the original package, or by hav- 
ing once been sold in the state, the act would not conflict with any 
provision of the fédéral constitution. Powell v. Pennsylvania, 127 
V. S. 678, 8 Sup. et. 992, 1257; Mugler v. Kansas, 123 U. S. 623, 
8 Sup. et. 273; Plumley v. Massachusetts, 155 U. S. 461, 15 Sup. 
C5t. 154. The question for my détermination is whether or not the 
act is valid in so far as it prevents the importation and sale by the 
importer of cigarettes in original packages. The facts make a clear 
case of importation from another state, and a sale in this state by 
the importer in original packages. Such an importation and sale 
are not only prohibited by the broad and gênerai terms of the stat- 
ute, but an importation for the purpose of selling within the state is 
expressly made a pénal offense. Though the act contains no récital 
of the objects or purposes of the législature in imposing so absolute 
a prohibition upon this particular article of commerce, yet I feel 
authorized to assent to the assumption of the attorney gênerai, who 
has appeared for the state, and to treat the act as passed fct the pur- 
pose of protecting the health and morals of the people of the state 
against the evils incident to the cigarette habit. In favor of the 
validity of the act, it has been urged that the police power of the 
state has not been delegated to the gênerai government, but has been 
reserved to the states and the people thereof, and that this act is but 
an exercise of the state's police power, and not, therefore, a régula- 
tion of commerce among the states, within the meaning of article 1, 
§ 8, cl. 3, of the constitution of the United States, which conféra 
upon the congress power "to regulate commerce with foreign nations 
and among the several states." It will not be contended that the 
délégation to congress of the power to regulate commerce in and of 
itself involved a surrender of the police power, — a power so wide and 
comprehensive that it has been said to extend "to the protection of 
the lives, limbs, health, comfort, and quiet of ail persons and the pro- 
tection of ail propertv within the state." In the case of Bailroad 
Go. V. Husen, 95 U. S. 465-470, the court said: 

"We admit that the deposit in congress of the power to regulate foreign com- 
merce and commerce among the states was not a surrender of that which may 
properly be denominated 'police power.' What that power is, it is difflcult 
to deflne with sharp précision. It is generally said to extend to making regn- 
Jations promotive of domestic order, morals, health, and safety." 
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But in the same case the court also said: 

"But, wliatever may be the nature and reacli of the police power of a state, 
It cannot be exercised over a subject conflded exclusively to congress by the 
fédéral constitution. It cannot invade the domain of the national govemment. 
It was said in Henderson v. Mayor of Olty of New Yorli, 92 U. S. 259, to 
'be clear, from the nature of our compxex form of govemment, tbat, whenever 
the statute of a state Invades the domain of législation which beiongs ex- 
clusively to the congress of the United States, It is void, no matter under what 
class of powers it may fall, or how closely aliied It may be to powei's con- 
ceded to belong to the States.' Substantially the same thing was said by Chief 
Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1. Nelther the unlimited 
powers of a state to tax, nor any of its large police powers, can be exercised 
to such an estent as to work a practical assumption of the powers properly con- 
ferred upon congress by the constitution. Many acts of a state may, indced, 
afCect commerce, without amounting to a régulation of it, in the constitutional 
sensé of the term. And it is sometimes difflcult to deflne the distinction be- 
tween that which merely afCects or influences, and that which régulâtes or 
furnishes a rule for conduct." 

In the latest expression of that court in the very âne opinion of 
.Tustice Harlan in Hennington v. Georgia, 163 U. S. 299-317, 16 Sup. 
et. 1086, the learned justice, after reviewing a number of cases in 
which the validity of varions state statutes passed in pursuance of 
the police power of the states which indirectly or in a slight degree 
affected commerce among the states was under considération, said : 

"Thèse authorities make it clear that the législative enactments of the 
states, passed under their admitted police powers, and having a real relation to 
the domestic peace, order, health, and safety of their people, but which, by their 
necessary opération, affect to some extent, or for a limited time, the conduct 
of commerce among the states, are yet not invalid by force alone of the grant 
of power to congress to regulate such commerce, and if not obnoxious to 
some other constitutional provision, or destructive of some right secured by 
the fundamental law, are to be respected ta the courts of the Union until 
they are superseded and displaced by some act of congress passed in exécution 
of the pdwer granted to it by the constitution. Local laws of the character 
mentioned hâve their source in the powers which the states reserved, and 
never surrendered to congress,— of providing for the public health, the public 
morals, and the public safety,— and are not, within the méanlng of the con- 
stitution, and considered in their own nature, régulations of Interstate com- 
merce, simply because, for a limited tlme or to a limited extent, they cover 
the field acquired by those engagea in such commerce." 

Does thia Tennessee législation, adopted, in the exercise of the po- 
lice power of the state, for the protection of its people against the 
evils of unrestricted commerce in the cigarette, helong to that class 
of enactments described by Justice Harlan in Hennington v. Georgia, 
cited above, as an act valid until superseded by some act of congress 
which, by its necessary opération, affects to some extent, or for a 
limited time, the conduct of commerce among the states; or doea it 
belong to that other class of state enactments which invade the do- 
main of the national govemment by undertaking to regulate a subject 
which is committed to the exclusive jurisdiction of congress? The 
principle by which the courts are to be governed in determining 
whether a particular statute belongs to the one class of statutes or 
the other was thus stated bv Chief Justice Fuller in the opinion of 
the court in Leisy v. Hardin,'l35 U. S. 100-119, 10 Sup. Ct. 687: 

"The doctrine now firmly establlshed is, as stated by Mr. .Justice Field in 
Bowman v. Sailway Co., 125 U. S. 507, 8 Sup. Ct 689, 1062, that wbere 
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the subject upon which congress can act under Its commercial power Is local 
In its nature or sphère of opération, such as harbor pilotage, the improvement 
of harbors, the establishment of beacons and buoys, to guide vessels in and eut 
of port, the construction of bridges over navigable rivers, the érection of 
wharves, piers, and docks, and the lilie, which can be properly regulated only 
by spécial provisions adapted to their localities, the States can act until con- 
gress interfères and supersedes Its authority; but where the subjeet Is national 
in its character, and admlts and requires uniformity of régulation, affecting 
alike ail the states, such as transportation between the States, Including the 
Importation of goods from one state into anôther, congress can aloBe act upon 
it and provide the needed régulations. The absence of any law of congress 
on the subjeet is équivalent to its déclaration that commerce in that matter 
shall be free. Thus, the absence of régulations as to Interstate commerce vrith 
référence to any particular subjeet is taken as a déclaration that the importa- 
tion of that article into the states shall be unrestricted. It is only after the 
importation Is completed, and the property imported has mingled with and 
become a part of the gênerai property of the state, that its régulations can 
act upon it, except so far as may be necessary to insure safety in the dis- 
position of the import until thus mingled. The conclusion foUows that as the 
grant of the power to regulate commerce among the states, so far as one 
System is required, is exclusive, the states cannot exercise that power wlthout 
the assent of congi-ess, and, in the absence of législation, it is left for the 
courts to détermine when state action does not amount to such exercise, or, 
in other words, what is or is not a régulation of such commerce. When that 
is determined, controversy Is at an end." 

In the later case, In re Kahrer, 140 U. S. 545, 11 Sup. Ct. 865, the 
court again said : 

"TTie power of congress to regulate commerce among the several states, 
when the subjects of that power are national in their nature, is also exclusive. 
The constitution does not provide that Interstate commerce shall be free, but, 
by the grant of this exclusive power to regulate it, it was left free except as 
congress might Impose restraint. Therefore it has been determined that the 
failure of congress to exercise this exclusive power in any case is an expression 
of its wlll that the subjeet shall be free from restrictions or impositions upon 
it by the several states. Robbins v. Taxing Dist., 120 U. S. 489, 7 Sup. Ct. 
592. And, if a law passed by a state in the exercise of its acknowledged 
power cornes into confllct with that will, the congress and the state cannot 
occupy the position of equal opposing sovereignties, because the constitution 
déclares its supremacy and that of the laws passed in pursuance thereof. 
Gibbons v. Ogden, 9 Wheat. 1, 210. That which is not suprême must yieW 
to that which Is suprême. Brown v. Maryland, 12 Wheat. 419, 448." 

In the case last cited the court adopta the observations of Mr. Jus- 
tice Catron as to the distinction between the incidental régulation 
of commerce admissible under the reserved police power of the states 
and the power of commercial régulation delegated to congress. Oon- 
cerning a statute of the state of New Hampshire regulating the sale 
of liquor in the state, Justice Catron said, in the License Cases, 5 How. 
599, that: 

"The law and the décision apply equally to foreign and to domestic spirits. 
as they must do on the principles assumed in support of the law. The assump- 
tion is that the police power was not touched by the constitution, but left 
to the states as the constitution found it. This is admitted; and whenever 
a thing, from character or condition, is of a description to be regulated by 
that power in the state, then the régulation may be made by the state, and 
congress cannot interfère. But this must always dépend upon facts, subjeet 
to légal ascertainment, so that the injured may hâve redress. And tbe fact 
must find its support in this: Whether the prohibited article belongs to, and 
is subjeet to be regulated as part of, foreign commerce, or of commerce among 
the states. If, from its nature, It does not belong to commerce, or l£ its con- 
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dltlon, from putrescenee or other cause, Is such, when it Is about to enter the 
State, that it no longer belongs to commerce, or, in ottier words, is not a com- 
mercial article, tlien the state power may exclude its introduction. And as 
an incident to this power a state may use means to ascertain the fact. And 
hère is the limlt between the sovereign power of the state and the fédéral 
power. That is to say, that which does not belong to commerce is within the 
jurisdiction of the police power of the state, and that which does belong to 
commerce is within the jurisdiction of the United States." 

In Leisy v. Hardin, 135 U. -S. 100-110, 10 Sup. Ot. 681, the question 
involved was the validity of an lowa act in so far as it prohibited the 
importation and sale within the state of lowa, except for mechanical, 
culinary, and médicinal purposes, of ardent spirits, distilled liquors, 
aie, and béer. The validity of the act was def ended upon the grounds 
assumed hère, namely, that the act was not expressly intended to 
regulate interstate commerce, but was an exercise by the state of its 
police power for the purpose of protecting its people against the evil 
conséquences of unrestricted trade in such deleterious articles. The 
court in that case said: 

"That ardent spirits, distilled liquors, aie, and béer are subjects of exchange, 
barter, and trafic, like any other commodity in which a right of trafic exists, 
and are so recognized by the usages of the commercial world, the laws of 
congress, and the décisions of the courts, is not denied. Being thus articles of 
commerce, can a state, in the absence of législation on the part of congress, 
prohibit their importation from abioad, or from a sister state? or, when 
imported, prohibit their sale by the importer? If the importation cannot be 
prohibited without the consent of congress, when does property imported 
from abroad, or from a sister state, so become part of the common mass of 
property within the state as to be subject to its unimpeded controlî" 

So in this case it must be recognized that tlie cigarette is equally 
a well-known subject of barter, sale, trade, and commerce, — so recog- 
nized in ail the channels of commerce, and by the laws of congress 
which prescribe the original package for purposes of taxation. The 
question hère, as in the Whisky Case, just cited, is : Whether, be- 
ing an article of commerce, can the state of Tennessee, in the absence 
of législation by congress, prohibit their importation from a sister 
state? Or, when imported, prohibit their sale by the importer? No 
important distinction can be drawn between this case and Leisy v. 
Hardin. If ail that can be said touching the evil conséquences of the 
use of the cigarette upon the health and morals of the state be ad- 
mitted, much more can be said> and was said, of the evils sought to 
be guarded against by the lowa prohibition statute. If the trafûc 
in ardent spirits is a recognized and legitimate subject of commerce, 
so is the trafQc in the cigarette. If congress bas recognized the fact 
that the one is an article of trafflc and commerce, by prescribing an 
original package and imposing a tax thereon, so it has recognized the 
other. A distinction is sought to be drawn by the state's counsel 
between the case at bar and Leisy v. Hardin, in that the Tennessee 
statute absolutely prohibits ail commerce in the cigarette for any 
purpose whatever, while the lowa statute under considération in 
Leisy v. Hardin recognized ardent spirits, wine, béer, and aie as ob- 
jects of commerce, by permitting their sale by licensees of the state 
for mechanical, médicinal, and sacramental purposes. The argu- 
ment based on this différence is that under the police power a state 
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may prohibit ail trafflc in a given article which, in the judgment 
of the législature, is deleterious to the health or morals of its peo- 
ple, and that the power of congress to regulate commerce among the 
states can hâve no application in respect to an article when its com- 
mercial qualities hâve been destroyed by an exercise of the police 
power. This argument was met by Justice Catron in the License 
Cases, 5 How. 599 et seq. : 

"If thls be the true construction of the constitutionaJ provision," said Justice 
Oatron, "then the paramount power of congress to regulate commerce Is 
subject to a very material limitation; for it xaKes from congress, and leaves 
with the States, the power to détermine the commodities or articles of prop- 
erty which are the subject of lawful commerce. Congress may regulate, but 
the States détermine what shall or shall not be regulated. Upon this theory, 
the power to regulate commerce, instead of being paramount over the subject, 
would become subordinate to the state police power; for it Is obvious that the 
power to détermine the articles which may be the subjects. of commerce, and 
thus to circumserlbe its scope and opération, is, in effect, the controlling one. 
The police power would not only be a formidable rival, but, in a struggle, 
must necessarily trlumph over the commercial power, as the power to regulate 
Is dépendent upon the power to flx and détermine upon the subjects to be 
regulated. The same process of législation and reasoning adopted by the state 
and Its courts could bring within the police power any article of consumption 
that a state might wish to exclude, whether it belonged to that which was 
drunk, or to food and clothing, and with nearly equal claims to propriety, 
as malt liquors and the produce of fruits other than grapes stand on no higher 
grounds than the light wines of this and other countries, excluded, in effect, 
by the law as it now stands." 

This argument is adopted and repeated in Ee Kahrer, 140 U. S. 558, 
559, 11 Sup. et. 865. This récognition in the lowa statute of the commer- 
cial character of ardent spirits for some purposes was not the subject 
of any observations by court or counsel, so far as can be learned from 
the report of that case. 

In Ee Eahrer, already cited, the court, referring to Bowman v. Bail- 
way Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, and Leisy v. Hardin, 135 
U. S. 100, 10 Sup. Ct. 681, say that the laws under considération in 
thèse cases — 

"Were enacted in the exercise of the police power of the state, and not at 
ail as régulations of commerce with foreign nations and among the states, 
but as they inhibited the receipt of an imported commodity, or its disposition 
before It had ceased to become an article of trade between one state and 
another, or another country and thls, they amounted, in efCect, to a régulation 
of such commerce. Hence It was held that Inasmuch as Interstate commerce, 
consisting in the transportation, purchase, sale, and exchange of commodities, 
Is national in its character, and must be governed by a uniform System, so long 
as congress did not pass any law to regulate it speclflcally, or in such way 
as to allow the laws of the state to operate upon it, congress thereby indicated 
Its wlU that such commerce should be free and untrammeled, and therefore 
that the laws of lowa, referred to, were inoperative, in so far as they amounted 
t» régulations of foreign or Interstate commerce, in inhibiting the réception 
of such articles within the state, or their sale, upon arrivai, in the form In 
which they were imported there from a foreign country or another state." 

If the régulation is in respect to a subject within the exclusive 
domain of the national government, the enactment is répugnant to 
the commercial clause of the constitution, without regard to whether 
the prohibition of commerce be partial or complète. The lowa stat- 
ute was held to be répugnant to the constitution, not because com- 
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merce in the article was permitted for a limîted purpose and nnder 
State license, but because any régulation of traffic in a commercial 
commodity of recognized character, as sucb, was an intrusion upon 
the exclusive power of the national government. Tlie lowa statute 
would hâve been no less répugnant if it had prohibited ail commerce 
in ardent spirits, wines, etc. It must follow, if it was not compétent 
to inhibit the importation and sale by the importer in original pack- 
ages of spirits, wine, béer, to be consumed as a beverage, that it 
would be equally inadmissible to make the exclusion absolute. If 
the state may not regulate commerce among the states in a commer- 
cial article at ail, it may not oust the national jurisdiction by merely 
declaring a commercial commodity not to be a commercial commodity 
merely because the local policy of the state would be subserved there- 
by, The conclusion of the opinion of the chief justice fully and 
clearly states the ground upon which the lowa statute was held to 
be void. The learned chief justice, after discussing the many cases 
where state enactments had been upheld, said: 

"Thèse décisions rest upon the undoubtea rlght of the states of the TTnIon 
to control thelr purely Internai affalrs, In dolng which they exercise powers 
not surrendered to the national government; but whenever the law of the 
state amounts essentlally to a régulation of commerce with foreign nations 
or among the states, as It does when It Inhihlts, dlrectly or Indirectly, the 
reeeipt of an Imported commodity or Us disposition before it has ceased to 
become an article of trade between one state and another, or another country 
and this, it cornes in conflict with a power which, In this particular, has been 
exelusively vested In the gênerai government, and Is therefore void. * • • 
Whatever our Indlvldual views may be aa to the deleterious or dangerous 
qualities of particular articles, we cannot hold that any articles which congress 
recognlzes as subjects of Interstate commerce are not such, or that whatever 
are thus recognized can be controUed by state laws amountlng to régulations, 
whlle they retaln that character, although, at the same tlme, if directly 
dangerous In themselves, the state may take appropriate measures to guard 
agalnst Injury before It obtalna complète Jurisdiction over them. To concède to a 
state the power to exclude, dlrectly or Indirectly, articles so situated, without 
congresslonal permission, Is to concède to a majority of the people of a state, 
represented In a state législature, the power to regulate commercial Inter- 
course between the states, by determinlng what shall be its subjeets, when that 
power was dlstlnctly granted to be exercised by the people of the United States, 
represented In congress, and Its possession by the latter was considered essential 
to that more perfect Union which the constitution was adopted to create. 
Undoubtedly, there Is difficulty in drawing the Une between the municipal 
powers of the one government and the commercial powers of the other, but 
when that Une Is determined. In the particular Instance, accommodation to it, 
without serlous Inconvenience, may readily be found, to use the language of 
Mr. Justice Johnson In Gibbons v. Ogden, 9 Wheat 1, 238, In 'a franli and caadid 
co-operation for the gênerai good.' " Leisy v. Hardin, 135 U. S. 12:^-125, 10 
Sup. et. 681, 689. 

If the state enactment regulating trafflc in a particular article be 
In fact a quarantine or an inspection statute, and, as such, is aimed 
at something uncommercial, by reason of its state or condition, such 
as articles infected, or disguised so as to be a cheat calculated to 
lead a purchaser into buying something he did not intend to buy, 
as in PÏumley v. Massachusetts, 155 Û. S. 461, 15 Sup. Ct. 154, 
the enactment may be upheld as an exercise of the police power of 
the states, and not a régulation of commerce. But this Tennessee 
statute, in so far as it prevents importation and sales in the original 
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package by the importer, is net a quarantine or inspection statute, 
and is not based upon the state or condition of the cigarette. Hen- 
aington v. Georgia, 163 U. S. 299, 16 Sup. Ct 1086, involved a statute 
of the state of Georgia prohibiting any opération of railroad trains on 
the Sabbath day. It was upheld as an exercise of the police power 
of the state, and not a régulation of Interstate commerce. The opin- 
ion contains no language in any way modifying the doctrine of Leisy 
V. Hardin, or that of the cases following and reasserting the doctrine 
of that case. ïhere is no possible conflict between Hennington v. 
Georgia and Leisy v. Hardin. It is but another of the class of cases 
like those considered and distinguished in Bowman v. Eailway Oo., 
Leisy v. Hardin, and In re Eahrer. The case at bar does not fall 
within that class, and is controlled by Leisy v. Hardin, from which it 
cannot be distinguished. The case reported in 69 Fed. 233, under 
the style of "In re Minor," is not precisely in point, as the statute 
under considération was purely a revenue enactment. In lowa v. 
McGregor, 76 Fed. 956, a police statute precisely like the Tennessee act, 
except for a proviso that the act should not apply to jobbers doing 
an Interstate business with customers outside the state, was held to be 
invalid, so far as it applied to sale by the importer in original pack- 
ages. The Tennessee statute is too broad, and is répugnant to the 
commercial clause of the constitution of the United States, in so far 
as it inhibits the importation of cigarettes from foreign nations ^or 
other States, or their sale by the importer in the form in which they 
were imported. I reach this conclusion without any hésitation, 
though reluctant to even partially strike down a statute aimed at the 
suppression of an evil of most pronounced character. Tlie détention of 
the petitioner under the commitment of the state court is illégal, and 
he must be set at liberty. 



In re HONG WAH. 

(District Court, N. D. California. September 7, 1897.) 

No. 11,360. 

1. CONSTITUTIONAL LAW — NUISANCES — LaUNDRIES— ClTY ObDINANCES. 

A City ordinance provided that It ^ould be unlawful for any person to 
establlsh, maintaln, or carry on the business of a public laundry, wliere ar- 
ticles are; washed and cleansed for Wre, within the city, except in certain 
designated localities, and declared any such laundry established or carried 
on iû violation of this provision a public nuisance, and the violation of the 
ordinance a misdemeanor punishable by fine or Imprisonment. Held, that 
the ordinance was in contravention of the fourteentti amendaient of the 
constitution of the United States. 

2. Samb— RiGHT TO Use One' s Puopehtt. 

The ownership of property, no matter where loeated, carries with It the 
right to use, and to permit the use of, such property in the prosecutlon of 
any legitlmate business which is not a nuisance in itself; and the exclusion 
of any such lawful business from a partlcular locality can only be justifled 
upon tte ground that the health, safety, or comfort of the surrounding com- 
munity requires such exclusion. 
8. Nuisances— Laundries. 

A public laundry is not a nuisance per se, and cannot be made so by the 
législative déclaration of a city council. 
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Hearîng on Return to a Writ of Habeas Corpus. 

Thos. D. Riordan, for petitioner. 
Clms. N. Kirkbride, for respondent 

DE HAVEN, District Judge. This is a proceeding npon a writ of 
habeas corpus issued in behalf of one Hong Wah. The return to the 
writ shows that the said Hong Wah is imprisoned by the sherifl of 
the county of San Mateo in exécution of a judgment of the recorder 
of the city of San Mateo convicting the said Hong Wah of the vio- 
lation of section 1 of a certain ordinance of that city, by which it 
is made "unlawful for any person to establish, maintain or carry on 
the business of a public laundry or wash-house where articles are 
washed and cleansed for hire within the city of San Mateo," except 
within the part of said city which lies without certain designated 
limits. By section 2 of the ordinance, "any public laundry or wash- 
house, established, maintained or carried on in violation" of the pre- 
ceding section of the ordinance, is declared to be a public nuisance; 
and by section 3 the violation of the ordinance is declared to be a 
misdemeanor punishable by a fine not exceeding |300, or by impris- 
onment not exceeding three months, or by both such fine and impris- 
onment. The pétition, in addition to some matters which I do not 
deem material, allèges that the ordinance, if enforced, will deprive 
the said Hong Wah of his property and the good will of his business, 
and will operate as a direct prohibition of his pursuit of such business 
upon the premises occupied by him as a public laundry, and that such 
ordinance is in conflict with the constitution of the United States. 
Upon the other hand, it is alleged in the return to the writ "that 
said ordinance was passed and adopted by said board of trustées of 
said citv of San Mateo as a reasonable police and sanitary régulation 
of said city"; and in this connection the return further avers that 
the city of San Mateo includes within its exterior boundaries about 
1,000 acres of land, and that the district from which the business of 
conducting a public laundry is excluded by said ordinance comprises 
about 300 acres of land, and that there is no law of the state or or- 
dinance of the city of San Mateo which makes it unlawful to con- 
duct a public laundry upon any part of the remaining 700 acres lying 
within the limits of that city, and ail of which land is alleged to be 
"available" for that purpose. 

It is manifest from the foregoing statement that there is présent ed 
for décision the question of the constitutionality of the ordinance un- 
der which the respondent seeks to justify the imprisonment of the 
said Hong Wah; and that such an ordinance is in contravention of 
the fourteenth amendment to the constitution of the United States 
was decided by the circuit court for the district of California in the 
Stockton Laundry Case, 26 Ped. 611, in which case it was distinctly 
held that a public laundry is not a nuisance per se, and cannot be 
made so by the législative déclaration of a city council, and that, 
therefore, an ordinance which prohibited the maintenance of a public 
laundry within the inhabited and inhabitable portions of the city of 
Stockton could not be sustained as a police régulation. The rule of 
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law as thus declared was reaffirmed in Ee Sam Kee, 31 Fed. 681, in 
which case, in speaking of an ordinance in ail respects similar to the 
one under considération hère, it was said by Judge Sawyer: 

"To make an occupation Indispensable to the heaith and comfort of clvilized 
man, and the use of the property necessary to carry It on, a nuisance, by a 
mère arbitrary déclaration in a clty ordinance, and suppress it as such, Is sim- 
ply to confiscate the property and deprive Its owner of It wltliout due process 
of law. It also abridges the liberty of the owner to sélect his own occupation 
and Ws own metbods in the pursuit of bapplnes*, and thereby prevents him 
from enjoying his rights, privilèges, and immunlties, and deprives bim of the 
equal protection of the laws secured to every person by the constitution of the 
United States." 

With the views thus expressed I entirely agrée, and the décision of 
the court in this proceeding might well rest upon the authority of 
the cases above cited; but in Re Hang Kie, 69 Cal. 149, 10 Pac. 327, 
a différent conclusion was reached, — the court in that case holding 
that an ordinance of the city of Modesto which prohibited the car- 
rying on of any public laundry in that city, except within certain 
prescribed boundaries, was a valid exercise of the police power of 
the state. The respondent insists that this court ought, in déférence 
to this décision of the highest court of the state upon the précise 
question involved hère, deny the prayer of thfe petitioner herein; and 
it thus becomes proper for me to state more fully the fundamental 
principles which, in my judgment, are controlling in the présent case. 
The opinion in the case just referred to undoubtedly supports the 
contention of respondent that the ordinance of the city of San Mateo 
now under discussion is valid; but that case has been virtually, al- 
though not expressly, overruled by the suprême court of the state of 
Oalifornia, and I do not think would now be regarded as authoritv 
in that court. In Ex parte Whitwell, 98 Cal. 73, 32 Pac. 870, the 
provision of an ordinance which prohibited the maintenance of a 
private asylum for the treatment of inebriates and persons suflering 
from mild forms of insanity within 400 yards of any dwelling or school 
was held to be invalid. In passing upon that particular provision of 
the ordinance the court said: 

"A law or ordinance, the effect of which is to deny to the owner of property 
the right to conduct thereon a lawful business, is invalid unless the business to 
which it relates is of such a noxlous or offensive character that the heaJth, 
safety, or comfort of the snrrounding community requires its exclusion from 
that particular locality; and an asylum for the treatment of mild forms of 
insanity is not properly classed as such. If rightly conducted, such asylum 
would not render the occupation of dwellings or schools in its neighborhood 
uncomfortable to such a degree that Its maintenance would be deemed a 
nuisance, or any impairment of the substantial rights of occupants of such 
dwellings or schools." 

It will be observed that in the case just cited the décision of the 
court rests upon the broad proposition that the ownership of prop- 
erty, no matter where located, carries with it the right to use, and 
to permit the use of, such property in the prosecution of any legiti- 
mate business which is not a nuisance in itself , and that the exclusion 
of any such useful business from a particular locality can only b^ 
justified upon the ground that the heaith, safety, or comfort of the 
surrounding community requires such exclusion. A moment's reflec- 
82 F.-40 
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tion will show tkat any ruie less broad would fail to give full effect to 
this comprehensive déclaration of the fourteenth amendment to the 
constitution of the United States: 

"No State sliall make or enforce any law which sliall abridge the privilèges 
or Immunities of citizens of the United States; nor shall any state deprive auy 
person of life, liberty or property without due process of law, nor deny to any 
person within its jurisdlctlon the equal protection of the law." 

The right to use property in the prosecution of any business which is 
not dangerous to others, nor injurions nor offensive to persons within its 
vicinity, is one of the légal attributes of the ownership of property, of 
which the owner cannot be deprived by the arbitrary déclaration of any 
law of the state, or municipal ordinance; nor can the right of any per- 
son to engage in any useful occupation, not a nuisance per se, at such 
place as he may choose for that purpose, be denied by any law or ordi- 
nance. Thèse are the fundamental principles underlying the décision 
in Ex parte Whitwell, before referred to, and the rule of law as thus de- 
clared is entirely inconsistent with the préviens case of In re Hang Kie, 
69 Oal. 149, 10 Pac.327, unless the business of conducting a public laun- 
dry is to be deemed and treated as a nuisance per se; and that such 
business cannot be so regarded was not only deçided in the cases flrst 
cited in this opinion, but also by the suprême court of Calif ornia in Ex 
parte Sing Lee. 96 Cal. 354, 31 Pac. 245. It is certainly a matter of 
common observation that a public laundry is harmless in itself, and, 
if properly conducted with référence to sanitary and other conditions 
which may easily be complied with, not offensive or dangerous to 
the health of the community in which it may be located; and, this 
being so, a person has, under the constitution of the United States, 
the same right to engage in the business of conducting a public laun- 
dry as in any other, and has, equally with the grocer, the lawyer, or 
carpenter, the right to sélect the particular locality in which he shall 
conduct such business. The ordinance in question dénies this right, 
and is for that reason in conflict with section 1 of the fourteenth 
amendment to the constitution of the United States; and the conflict 
is not removed by the fact, alleged in the return, that there are with- 
in the limits of the city of San Mateo, outside of the district from 
which laundries are excluded, places equally as well suited for their 
location as any within the district from which they are excluded. As 
already stated, a person desiring to carry on such a business has the 
right to sélect his own location, and cannot be required to go elsewhere. 
It follows from thèse views that the prayer of the pétition must be 
granted, and the said Hong Wah discharged from his imprisonment. 
The respondent, however, will be allowed, if he desires, an appeal from 
this judgment, in which event the said Hong Wah will be required to 
give a bond in such sum as may be fixed by the court, with suflBcient 
sureties, for his appearance to answer the judgment of the appellate 
court. 
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UNITED STATES v. 1,150^ POUNDS OF CELLULOÏD, 

(Carcult Court of Appeals, Slxth Circuit. October 11, 1897.) 

No. 470. 

L CUSTOMS LAWS — FORFEITUBES FOR FrAUDTILENT EnTRIES— InTENT. 

In order to enforce a forfelture under the customs administrative act of 
June 10, 1890 (section 9), It Is necessary that tlie acts made a ground of for- 
felture shall be done by the owner, or some one for whom he is responsiWe, 
or under whom he dérives tltle; and goods wlll not be forfeited whlch are 
unlawfully brought Into thls country by a mère trespasser, wlthout the 
knowledge of the owner or his agent, and wlth Intent to himself approprl- 
ate the money provided by the owner for the payment of the lawful dutles. 
2. 8amb— Construction of Statute. 

The customs administrative act of June 10, 1890, provides. In section 9, 
"that If ony owner, importer, consignée, agent or other person" shall make 
or attempt to make a fraudulent entry of goods such goods shall be for- 
■ felted, etc. Held, that the words "or other person" mean some one of the 
same gênerai class as those described by the precedlng words, and hence 
do not Include a stranger who Is a mère trespasser In respect to the goods. 

In Error to the District Court of the United States lor the Eastern 
District of Michigan. 

Thls is a proceeding for the forfelture, under section 9 of the customs ad- 
ministrative act of June 10, 1890, of 1,150% pounds of celMoid, on the ground 
that it was smuggled into the United States by moans of a false and fraudu- 
lent invoice. The elalmant and owner of the celluloïd, which has been seized 
as forfeited, Is the Water Lily Kollar & Kuff Company, a corporation of the 
State of Michigan, dolng business in Détroit, Midi. The elalmant, by answer, 
denied ail compliclty in, or knowledge of, the fraudulent device by which tbis 
celluloïd had been smuggled Into the United States. The issues between the 
government and the elalmant were submitted upon the évidence to the Honora- 
ble Henry H. Swan, judge of the district court of the United States for the 
Eastern district of Michigan, who made the foUowlng findlng of faets: 

"The United States government seized l.lSOi^ pounds of celluloïd at the port 
of Détroit on the 18th day of May, A. D. 1892, claiming the same to be for- 
feited under the revenue laws of the United States. The celluloïd seized was 
the property of the Water Lily Kollar & KufC Company, a corporation organ- 
ized under the laws of the state of Michigan, and having its office in the city 
of Détroit, in sald state. The dlrectors of the corporation are reputable busi- 
ness men of the elty of Détroit, a majorlty of the dlrectors being the owners 
of a large piano and organ manufactory In Détroit, established for upward of 
thlrty years. The Water Lily Kollar & Kuff Company had Imported 5,800 
poimds of celluloïd into Canada from Scotland and France. The celluloïd was 
stored In Windsor, Canada, for the purpose, in part, of supplying the Oanadian 
trade, and for the additional reason that such storage reduced the expenses of 
the business In Détroit in the matter of fire Insurance and customs duties, duty 
only being pald on sélect stock and net weight, instead of upon the bulk pack- 
ages. The storage of the celluloïd in Windsor was open and noterions. It 
was stored wlth one Joseph H. EUiott in a storage shed upon his premises. 
Elliott was employed In the organ factory referred to; lived in Windsor, goïng 
and returning from his work eaeh day. S. B. Warren was tl:e seeretary and 
manager of the Water Lily Kollar & KufC Company, and acted, with référence 
to importations of celluloïd, under the direction and control of the board of 
dlrectors of the corporation. It was the custom In the business of the cor- 
poration to Import celluloïd from the place of storage In Windsor to Detroït 
in small quantifies and selected lots, from tlme to time, as needed in the De- 
troït business. The first importation was made by Blllott brlngïng the cellu- 
loïd deslred across the river to Détroit, being there met by Mr. Warren; they 
together going to the custom house, and Mr. Warren there paying the lawful 
duties. Subsequently the celluloïd was Imported by Elliott alone, when m- 
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Btructed so to do by Warren, he belng fumished the money wlth whlch to pay 
the duties by Mr. Warren. About 4,000 pounds out of the total 5,800 pounds 
was Imported In thls manner; tbe duties regularly paid thereon. A larger 
amount had been pald in duties tham flrst appeared by the books of tlie gov- 
ernment, but upon investigation the books of the govemment showed errors, 
and the books of tîtie corporation showlng payments made were found to be 
correct. On or about the 15th day of May, A. D. 1892, Elllott made a bargain 
with one EUston, a friend of his, living in Détroit, by which EUston agreed to 
allow Elliott to store the remainder of the celluloïd in his (EUston's) premises, 
ta Détroit This was witbout the knowledge or consent of any of the officers, 
agents, or employés of the corporation. Elllott then caused about 1,200 
pounds of the celluloïd to be taken from his storage shed, and eoneealed in the 
drawers of his household furniture, caused the household furniture to be packed 
and placed in a moving van, and on the 18th day of May, 1892, moved the 
celluloïd, eoneealed in and among a portion of his household effects, to Bllston's 
house, in Détroit. Mrs. Elllott signed and swore to the invoice, and caused 
the goods to be entered as household efCects, fraudulently concealing the fact 
that celluloïd was contalned in the packages. The expense of renting EUston's 
premises, the hlring of the moving van, the freight, and other ineidentals, 
were paid by Elliott from his own funds. He obtained $25 from the cashièr 
at the organ factory for this purpose, upon the false statement that he needed 
the money to pay the expenses of his wife to Toronto to attend the funeral 
of one of her relatives. Mr. Warren, who was the sole manager of the business 
of the corporation, was, at the time of this unlawful conduct on the part of 
Elliott, and had been for several weeks prlor thereto, at his home, in Détroit, 
In attendance upon the sickbed of hîs wife. She died a few days prior to the 
seizure of the property. Mr. Warren's attendance at his business during the 
weeks mentloned was at long intervais, and for brief periods at eaeh visit. 
No other person in the corporation had any share in the management or direc- 
tion of its affairs. Noue of the directors, stockholders, agents, or employés 
of the corporation had any knowledge of the removal of the ceUuloid in question 
from the storage shed. None of the directors, employés, or agents had any 
knowledge or information of Elllott's arrangement with EUston. No authority 
or direction of any kind had been given to Elliott to disturb the ceUuloid in 
question in Its place of storage, or to bring the same, or any part of It, into the 
United States. There was no intention on the part of the directors, employés, 
or agents of the corporation, wltù the exception of Elliott, to defraud the gov- 
emment. BUiott was an agent at spécial times only, with limited powers, 
working under spécifie instructions.. He had no authority to remove a pound 
of ceUuloid, excepting when so directed. Spécial orders were given to him in 
each instance as to the time and quantity of ceUuloid to be brought by him. 
At the time the ceUuloid was fraudulently entered, he had no right to the pos- 
session of the property excepting in Its place of storage. He was a trespasser 
in its possession, endeavoring, for private and personal gain, to avoid the 
payment of the duties. He stated on several occasions after the seizure that, 
if he had been successful, he would hâve made a gain of $800 to the transaction. 
This sum— $800— is approximately the amount of eustoms duties for which the 
property seized would be legally chargeable. He did not report to the corpora- 
tion, or any of its officers or agents, that he had removed the ceUuloid, until 
after Its seizure by the govemment. After its seizure, the property was sold 
under a stipulation, and the proceeds are now held ta lieu thereof. The re- 
mainder of the property stiU on storage In Windsor was regularly entered by 
the owner, and duty paid. EUiott was indlcted for smuggllng. Elllott and 
Warren were also indlcted for conspiring together to defraud the revenue. 
EUiott pleaded guUty in the flrst case, the govemment enterlng a nol. pros., 
and he being set free. He then appeared as a wltness against Mr. Warren, 
but the Jury found Mr. Warren not guUty." 

Upon the facts thus found, the proceeds of the seized celluloïd were ordered 
paid over to the clalmant, The record has been filed, and error assigned by 
the United States. 

Ohas. E. Whitman, for the United States. 
Thomas Lette, for défendant. 
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Before TATT and LUKTON, Circuit Judges, and CLAHK, District 
Judge. 

LTJETOlSr, Circuit Judge (after making the foregoing statement of 
facts), delivered the opinion of the court. 

The facts found by the district court make a case where it is sought 
to forfeit the goods of an owner as a resuit of the wrongful conduct of 
one Elliott, a mère trespasser, who removed the celluloid from its law- 
ful place of storage in another country, with the purpose and intent of 
defrauding the revenue laws of this country by smuggling them into 
the United States, to the end that he might himself profit by appropri- 
ating the lawful duties thereon when thereafter directed by the owner 
to make a lawful importation, and intrusted with the money to pay 
the duties. The owners, by the facts found below, are completely 
acquitted of ail complicity with Elliott, and ail knowledge of his pur- 
pose or conduct in respect of his fraudulent scheme. It is, neverthe- 
less, insisted that this merchandise is forfeited as a resuit of the acts 
and conduct of Elliott, and that the Innocence of the owners is no dé- 
fense. If this celluloid has been forfeited under thèse circumstances, 
and as a conséquence of the unauthorized acts of a mère trespasser, 
over whom the owners had no control, it must be the resuit of some 
very plain and positive provision of law by which the sins of one are to 
be visited upon another. Such has not been the spirit of the revenue 
laws of this country prior to the customs administrative act of June 
10, 1890. 

In the early case of U. S. v. Cargo of Ship Favorite, 4 Cranch, 347, 
a fort eiture was sought of certain wine and spirits saved from a wreck, 
because unaccompanied with such marks and certiflcates as were re- 
quired by the collection law of 1799, and because they were removed, af- 
ter being landed, by strangers to the owners, without the consent of 
the collecter, and before duties were paid. The court held: (1) That 
merchandise saved from a wreck, and landed, as a necessary means 
for the préservation of the goods, was not thereby forfeited because 
found by the collector unaccompanied by the marks and certificates 
prescribed by the act of 1799. (2) That the removal of thèse wrecked 
goods from the place where they were deposited when landed, without 
a permit from the collector or the payment of duties, did not subject 
them to forfeiture where such removal was made by strangers to the 
title, and without the consent or procurement of the owners. Mar- 
shall, O. J., on this subject, said : 

"That the removal for wMch the act punishes the owner with a forfeiture o£ 
the goods must be made with his consent or connivance, or with that of some 
person employed or trusted by him. If by private theft, or opea robbery, with- 
out any fault on his part, his property should be invaded while in the custody 
of the ofBcer of the revenue, the law cannot be understood to punish liim with 
the forfeiture of that property. * • • The court Is of opinion that those pen- 
alties cannot be so applied in this case, not only because, from the whole ténor 
of the law, its provisions appear not to be adapted to goods saved from a vessel, 
under the circumstances in wUch the Favorite was found, but because, also, 
the law is not understood to forfeit the property of owners or consisnees on 
aceount of the misconduct of mère strangers, over whom such owners or con- 
signées could hâve no control." 



630 82 FEDERAL REPORTER. 

In U. s. y. Eighty-Four Boxes of Sugar, 7 Pet. 453, a forfeiture was 
claimed of certain boxes of sugar as having been entered as brown 
sugar, when they should hâve been entered as white sugar, and sub- 
jected to a higher rate of duty. Tbe court said : 

"The statute under whlcli thèse sugars were seîzed and condemned is a highly 
pénal law, and should, In conformity with the rule on the subject. be con- 
strued strictly. If, either tiirough accident or mistake, the sugars were entered 
by a différent dénomination from wtiat their quality required, a forfeiture is 
not incurred." 

In Six Hundred and Pifty-One Chests of Tea v. U. S., 1 Paine, 499, 
Fed. Cas. No. 12,916, it was sought to déclare a forfeiture of certain 
cliests of tea because found witliout the certiflcates of importation re- 
quired by section 43 of the collection act of 1799. It appeared that the 
owners were not at fault, thèse teas having been removed from a stor- 
age warehouse, where they were held under bond, without obtaining 
proper certiflcates showing duty paid, by persons not under the con- 
trol of the owner, and not acting for him, and that the owner was 
guilty of no fauJt. Mr. Justice Thompson heard the cause on appeal 
to the circuit court, and decided against the forfeiture. Among other 
things, the learned justice said : 

"I am not aware of a single instance where, by any positive provision of the 
revenue laws, a forfeiture is Incurred, that It does not grow out of some fraud, 
mistake, or négligence of the party on whom the penalty has been visited." 

In U. S. V. Ftfty-Three Boxes of Sugar, 2 Bond, 346, Fed. Cas. No. 
15,098, a forfeiture was sought of certain sugars as having been 
entered as of a lower grade, and subject to a lower duty, than their 
real quality demanded. The absence of any fraudulent intent upon 
the part of the owner was offered as a défense, and sustained. The 
case arose under the act of March 3, 1863, § 1, which provided for a 
forfeiture of any goods when the owner, consignée, or agent "shall 
knowingly make, or attempt to make, an entry thereof by meaus 
of any false iuToice, * * * or of any invoice which should not 
contain a true statement of ail the particulars." The court said: 
"It is clearly incumbent on the government, in order to establish its 
right to a forfeiture, to bring the knowledge home to the parties 
charged with the fraud, as the basis of a judgment of forfeiture. 
* * * The fraudulent intent must also appear, and such intent 
must be fairly inferable from the facts proved, and cannot rest upon 
mère suspicion." 

In an action brought to recover a penalty accruing under the forty- 
fourth section of the act of March 2, 1799, for the purchase and 
removal of certain empty casks, which had contained imported spir- 
its, and from which the brands showing importation had not been 
removed, as required by the section cited, the purchase and removal 
having been made by a clerk in the employment of défendant, the 
jury were instructed that if, in their opinion, the défendant had no 
agency in, or knowledge of, the purchase or removal of the casks, 
nor any acquiescence in the illégal proceedings of the clerk, although 
he might be the owner, in whole or in part, of the casks, he was not 
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liable to the penalties of the act, but the punishment should be vis- 
ited on the offender, or the person who actually sold or removed the 
casks in violation of law. Upon the motion for a new trial the 
court overruled the motion, and, among other things, said: 

"On gênerai prlneiples of responsibillty of one for the acts of another, the 
défendant cannot be answerable penally, or even civilly, for acts not done by 
his direction, by his authority, with his knowledge, or wlthin tfee scope of his 
authority. In the case of Parsons v. Armer, 3 Pet. 428, referred to by the dis- 
trict attorney, it Is sald that 'the gênerai rule Is that a principal is bound by the 
acts of his agent no further than he authorizes that agent to bind Mm.' It 
Is truly added that 'the estent of the power given to an agent Is deducible as 
■well from facts as from express délégation.' In Daley's work on Agency (page 
226): The responsibllity of the master for the servant's négligence, or unlaw- 
ful acts, is limited to cases properly within the scope of his employment.' " U. 
S. V. Halberstadt, 26 Fed. Cas. 68, Gilp. 262. 

In U. S. V. Two Hundred and Eight Bags of Kainit, 37 Fed. 326, 
a forfeiture was sought of certain merchandise which had been felo- 
niously taken when afloat on shipboard, and brought ashore in 
contravention of the revenue law, by persons unknown to the own- 
er, and with the intention of depriving the owner of his property. 
Judge Simonton said: 

"Whatever doubt may hâve existed on this subject, it has been removed by 
the act of 1874 (18 Stat. 189), whieh makes an actual intention to defraud an 
essential question in suits to enforce forfeitures under the customs laws. Sinn 
V. U. S., 14 Blatchf. 550, Fed. Cas. No. 12,906; Lewey v. U. S., 15 Blatchf. 1, 
Fed. Cas. No. 8,309. Ihe question of fact which I must pass upon Is 'whether 
the alleged facts were done with the actual Intention to defraud the United 
States.' 1 Supp. Rev. St. p. 80, § 16; The Purissima Concepclon, 24 Fed. 3.58. 
This means an actual Intent on the part of the owner, or of some person acting 
under his authority, or belng his agent, or under whom he dérives title. U. 
S. V. Diamonds, 30 Fed. 364. In this case the master and stevedore of the ves- 
sel had informed the elalmant that ail the cargo was discharged. Without 
the knowledge of the claimant, they concealed 208 bags of kainit in the ship. 
Tîiey left elaimant's wharf and service, and then clandestinely and furtively 
sent the kainit ashore. Under the circumstances stated, the claimants cannot 
be charged with the conséquences of this act, so as to forfelt their property." 

In The Cargo Ex Lady Essex, 39 Fed. 765, a forfeiture of mer- 
chandise was sought upon the ground, among others, that the goods 
had been smuggled into the United States. The facts were that the 
schooner Victor, lumber ladfen, and bound from a Canadian port, 
arrived within the limits of the collection district of Port Huron, 
and there stranded. A part of her cargo was sold to the master 
of the schooner Lady Essex before the Victor had been authorized 
to unload, and contrary to section 2867, Eev. St. The master of 
the Essex, knowing that this cargo had not been properly unioaded, 
and the duty paid, fraudulently concealed the part purchased by 
him in the hold of his vessel, and proceeded to Mt. Olemens, and 
began to unload without reporting to the collector. Judge Brown 
(now Justice Brown) held that the lumber so sold the Essex and so 
smuggled in by the Essex was not forfeited, because the owner was 
not responsible for the wrongful acts of the master of either schoon- 
er. Among other things, the leamed judge said: 

"It Is clear that goods taken and unioaded from a foreign vessel wrecked 
upon the coast are not subjected to a forfeiture because landed without a pet- 
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mit. The Gertrude, 3 Story, 68, Fed. Cas. No. 5,370; Peisch v. Ware, 4 
Cranch, 347; The Concord, 9 Oraneh, 387; Merrltt v. Merehandise, 30 B'ed. 195. 
The stranding of the Victor made a clear case of unavoidable accident, neces- 
sity, or stress of weather, within the meanlng of this section; and the only 
Irregularlty In tlie proceeding was the failure to give notice to the eustoms au- 
thorities of snch contlngency. No forfeltnre, however, is Imposed for the fail- 
ure to glve such notice, though it would seem, from the following section, tliat 
the vessel recelving such lumber from the stranded vessel ineurs the penalty 
of forfeltnre, aod the master of such vessel a penalty of treble the value of the 
merehandise. WhUe It is possible that section 2867 might be construed by In- 
ference to work a forfeltnre of the cargo where no notice has been given of 
accident, necesslty, or distress; stlU, although the statute may not be snbject 
to the strict construction of a pénal one, a forf eiture ought not to be imposed 
unless the language virill bear no other reasonable construction. Sixty Pipes 
of Brandy, 10 Wheat. 421; U. S. v. Carr, 8 How. 1; U. S. v. Twenty-Four Colis 
of Cordage, Baldw. 502, Fed. Cas. No. 16,56a So far as a forfelture is claimed 
by reason of the goods having been smuggled into the United States at Mt. 
Clemens, or, in the language of the statute, having been knowingly and wlllf ully 
Imported Into the United States, contrary to law, the case dépends upon différent 
considérations. The authoritles are direct to the proposition that the forfelture 
of goods for violation of the revenue laws ■wïll not be imposed unless the 
owner of such goods or his agent has been guilty of an Infraction of snch 
laws. Peisch v. Ware, 4 Cranch, 347; The Waterloo, Blatchf. & H. 120, Fed. 
Cas. No. 17,257; Six Hundred and Fifty-One Ohests of ïea v. U. S., 1 Paine, 
507, Fed. Cas. No, 12,916; U. S. v. Two Hundred and Eight Bags of Kainlt, 
37 Fed. 326. It Is clear that. If goods be stolen from the owner, or If a per- 
son has obtalned possession of them fraudulently, or wlthout authority, no act 
of hls can forfeit them as against the true owner. Section 16 of tie act of 
1874 déclares, in express terms, that in cases of thls description It is the duty 
of the judge to submlt to the jury, as a sépara te and distinct proposition, 
whether the alleged acts were done wlth an actual Intention to defraud the 
United States; or. If such Issues be tried by the court without a jury, It 
shall be the duty of the court to pass upon and décide such proposition as a 
distinct and separate finding of fact. Thls language must apply to the owner 
of the goods, or hls authorized agents, and not to a mère trespasser." 

But it is argued that the décisions we hâve quoted were made 
prior to the act of June 10, 1890, and that such changes were made 
by that act in the law as to resuit in a forfelture without regard to 
the conduct of the owner, or his control over the person violating 
the law. For the purpose of contrasting the provisions of the act 
of 1874, under which were decided the two cases of U. S. v. Two 
Hundred and Eight Bags of Kainlt and The Cargo Ex Lady Essex, 
cited above, we hère set out sections 12 and 16 of the act of 1874, and 
section 9 of the act of June 10, 1890: 

Sections 12 and 16 of the act of 1874 are as foUows: 

"Sec. 12. That any owner. Importer, consignée, agent or other person who 
shall, wlth Intent to defraud t3ie revenue, nrnke or attempt to make, any entry 
of Imported merehandise, by means of any fraudulent or false invoice, aftlda- 
vlt, letter or paper, or by means of any false statement, written or verbal, or 
who shaU be guilty of any wlllful act or omission, by means whereof the United 
States shall be deprlved of the lawful duties, or any portion tliereof, accrulng 
upon the merehandise, or any portion theréof, embraced or referred to in such 
Invoice, affldavlt, letter, paper or statement, or affected by such act or omis- 
sion, shall, for eaeh offense, be flned tn any sum not exceedlng five thousand 
dollars nor less than fifty dollars, or be Imprisoned for any tlme not exceedlng 
two years, or both; and, in addition to sucli fine, such merehandise shall be 
forfelted; whlch forfelture shall only apply to the whole of the merehandise 
In the case or package containing the partlcular article or articles of merehan- 
dise to which such fraud or alleged fraud relates; and anythlng contained in 
any act which provides for tlie forfeitmre or confiscation of an entire invoice 
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In conséquence of any Item or items contalned in the same being undervalued, 
be, and the, same is hereby, repealed." 

"Sec. 16. That in ail actions, suits and proceedings in any court of the 
United States now pending or hereafter commenced or prosecuted to enforce 
or déclare the forfeiture of any goods, wares or merchandise, or to recover 
the value thereof, or any other sum alleged to be forfeited, by reason of any 
violation of the provisions of the customs-revenue laws, or any of such pro- 
visions, in which action, suit or proceeding, an issue or Issues of fact shail hâve 
been jained, it sliall be the duty of the court, on the trial thereof, to submit to 
the jury as a distinct and separate proposition, whether the alleged acts were 
done with an actual intention to defraud the United States, and to require 
upon such proposition a spécial finding by such jury; or, if sûch issues be trled 
by the court without a jury, it shall be the duty of the court to pass upon and 
dedde sueh proposition as a distinct and separate finding of fact; and, in such 
cases, unless intent to defraud ^all be se found, no fine, penalty or forfeiture 
shall be Imposed." 

Section 9 of the act of June 10, 1890, is as follows. 

"That if any owner, importer, consignée, agent or other person shall make 
or attempt to make any entry of imported merchandise by means of any f raud- 
ulent or false Invoice, affidavit, letter, paper, or by means of any false state- 
ment, written or verbal, or by means of any false or fraudulent practice or ap- 
pliance whatsoever, or shall be guilty of any wiUful act or omission by means 
whereof the United States shall be deprived of the lawful duties, or any portion 
thereof, accruing upon the merchandise, or any portion theçeof, embraced or 
referred to in sueh invoice, afBdavit, letter, paper or statement, or afCected by 
such act or omission, such merchandise, or the value thereof, to be recovered 
from the person maklng the entry, shall be forfeited, which forfeiture shall 
appJy only to the ^^'hole of the merchandise, or the value thereof, in the case or 
package containing the particular article or articles of merchandise to whicli 
Buch fraud or false paper or statement relates; 

"And such person shall, upon conviction, be flned for each offense a sum not 
exceeding flve thousand dollars, or be imprisoned for a time not exceeding tvFO 
years, or both, in the discrétion of the court." 

For the United States it has been very earnestly argued that the 
omission of the words "with intent to defraud" from the ninth section 
of this act of 1890, and the repeal of the sixteenth section of the act 
of 1874, without the substitution of anything substantially the same, 
Works a most signiûcant change in the law, and that a forfeiture of 
the goods of the owner results from the doing of the acts forbidden, 
or the failure to do the acts required, by any person dealing with the 
merchandise seized, without any regard to the complicity of the own- 
er, or his responsibility for the conduct of the person who actually 
violated the law. In other words, the contention is that the mer- 
chandise is forfeited, without any regard to the innocence of the 
owner, provided it appear that any person has done or attempted to 
do any of the acts prohibited in respect to the merchandise seized, 
or omitted to do any act required to be done for the protection of the 
revenue. The competency of the congress to impose the penalty of 
forfeiture upon merchandise which is unlawfully brought into this 
country, irrespective of the circumstances under which it came in, or 
the intent with which it was brought in, or the responsibility of the 
owner for the acts of those bringing it in, cannot be doubted. The 
maxim that crime proceeds only from a criminal intent has its excep- 
tions, and is not of universal application. The lawmakers may dé- 
clare any act criminal without respect to the motive of the doer of 
the act. In respect to statutory olïenses, an evil intent is not nec- 
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essarilj an ingrédient, and the offense may be complète if such is the 
plain intent of the lawgiver. The cases are numerous in which thèse 
principles are recognized, and they are collected in U. S. v. Curtis, 
16 Fed. 184, and in the argument of the attorney gênerai in the case 
of Halsted v. State, 41 N. J. Law, 577-583. The statute under con- 
sidération is highly pénal, and as such falls within the gênerai rule 
which requires a strict construction. U. S. v. Eighty-Four Boxes 
of Sugar, 7 Pet. 453. We must eo construe it as to carry ont the 
obvions intention of congress; but, being pénal, every case must 
come, not only within its letter, but within its spirit and purpose. 
We must hâve regard to the maxim, "Actus non facit reum nisi 
mens sit rea;" and, unless it clearly and unequivocally appears 
that the lawmaker intended a forf eiture without regard to the con- 
duct or intent of the owner, there can be no condemnation of the 
claimant's property. The case of Eeg. v. Toison, 23 Q. B. Div. 168, 
is an instructive case upon this subject of criminal intent as a pre- 
requisite to crime; and in the able work of Mr. Sutherland upon Stat- 
utory Construction (sections 346-407) may be found an admirable 
considération of the rigid rule applicable in the construction of pénal 
statutes generaUy. 

From the cases aiready cited it most clearly appears that under 
the act of 1874, as well as under the collection acts antécédent, 
a forfeiture was never declared of the goods of an owner unless 
there was an actual intent upon the part of the owner, or those 
under whom he claimed, or his authorized agent, to defraud the 
revenue; and the merchandise of an owner was nôt subjected to 
forfeiture by the acts and conduct of a mère stranger and tres- 
passer. From a comparison of the acts of 1874 and 1890 it is évi- 
dent that under neither can there be a condemnation unless there 
be an attempt to make an entry by means of some fraudulent or 
false invoice, afiSdavit, letter, or paper, or some other false or fraud- 
ulent practice or appliance, or there shall be some "willful act or 
omission," by means whereof the United States shall be deprived 
of the lawful duties. Now, it is clear that under either of thèse 
acts there may be a person who has done one or ail of thèse acts, 
or used one or ail of thèse means, in respect to goods not his own, 
and in respect to which he is a trespasser; and that his intent was, 
for Ms own private purposes, to cheat and defraud the United States. 
Such a person would undoubtedly be liable to the penalties of either 
act, for both acts contemplate and authorize a criminal proceeding, 
independently of a civil proceeding, for the condemnation of mer- 
chandise which has been the subject of the fraudulent acts mention- 
ed in the law. If the person guilty of thèse violations of the law 
be also the owner of the merchandise, he may be punished by a for- 
feiture of his goods in addition to punishment by fine, etc. But 
a proceeding for the forfeiture of the merchandise may be instituted 
irrespective of any criminal proceedings, for the owner of the goods 
may be an entirely différent person from the person liable criminallv. 
Origet V. U. S., 125 U. S. 240, 8 Sup. Ct. 846. Undoubtedly, Elliott 
was a person who, on the facts found below, might hâve been prose- 
cuted criminally; but, unless he was the owner of the merchandise 
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which was the subject of his fraudulent practice, there could hâve 
been no valid condemnation of the cdluloid as a part of a judgment 
against him. 

If it be conceded tbat by the repeal of the sixteenth. section of tbe 
act of 1874, and by the omission from the language of the ninth 
section of the act of June 10, 1890, of the words "with intent to 
defraud," that congress has intended to eliminate ail question of 
the intent of the doer of the acts for which a forfeiture results, — ^a 
concession which we do not make, — ^how far has the government ad- 
vanced its contention? That EUiott intended to defraud the Unit- 
ed States is not debatable. If his intent would affect the claimant's 
title, then, even under sections 12 and 16 of the act of 1874, a case 
for the forfeiture of the goods of an innocent owner would be made 
out. But we hâve already seen by the cases heretofore cited that 
under ail the preceding collection acts, including that of 1874, 
there could be no forfeiture unless the owner, or some agent for 
whose acts he was responsible, or some one under whom the owner 
claimed, had, with intent to defraud, done the acts prohibited, or 
left undone willfuUy some of the acts required, that there could be 
no forfeiture. 

In U. S. V. Two Hundred and Eight Bags of Kainit, 37 Fed. 326, 
there was no doubt of the intent with which the trespasser had 
made the unlawful removal of the merchandise involved in that 
case. The forfeiture was defeated because the owner had not done 
or authorized thèse acts, and could, therefore, hâve had no guilty 
intent; and the case was decided against the government because 
it was necessary to show an actual intent on the part of the owner, 
or some person acting under his authority. or under whom he de- 
rived title. So, in the case of The Cargo Ex Lady Essex, 39 Fed. 
765, there was no doubt of the intent of the master of the Lady Es- 
sex. But the owner of the merchandise had not attempted to smug- 
gle the goods into the United States, nor authorized the acts of 
those who had made such an attempt, and therefore could hâve no 
intent to defraud; and the language of sections 12 and 16 of the 
act of 1874 was construed by Judge Brown to "apply to the owner 
of the goods. or his authorized agent, and not to a mère trespasser." 
The utmost eiïect which can be claimed as a conséquence of the 
différences between the acts of 1874 and 1890 is that the intent with 
which the law was violated is not an ingrédient in a proceeding for 
a forfeiture. That the acts made a ground for forfeiture shall be 
done hj the owner, or some one for whom he is responsible, or un- 
der whom he dérives title, is just as essential under the act of 1890 
as it was under any of the preceding statutes. But it is said that 
by the ninth section of the act of June 10, 1890, it is provided that, 
if any "owner, importer, consignée, agent, or other person" do, in 
respect to the goods seized, any of the forbidden things, a forfeiture 
results, and that, if EUiott was neither the owner nor the con- 
signée, importer, or agent, he is included in the words "other per- 
son." Thèse words "other person" appeared in the same connection 
in the twelfth section of the act of 1874. The descriptive words 
preceding ail describe some person having a relation to the owner, 
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and for whose conduct, in respect to his marchandise, lie may be 
responsible. The words "other person," when a forfaiture of mer- 
chandise is sought, mean some one of tha same général class as 
those described by the words with which it is associated. The rule 
"Noscitur a sociis" has application. Newport News & M. Val. Co. 
V. U. S., 22 U. S. App. 145, 148, 9 G. 0. A. 579, and 61 Fed. 488; 17 
Am. & Eng. Enc. Law (Ist Ed.) p. 280. We sea nothing in the act 
of 1890 which would justify the court in holding it subject to the 
harsh and inéquitable construction sought to be placed upon it. 
There is no language which indicates a purpose to so radically départ 
from the spirit of the former collection statutes, as to condemn the 
property of an innocent owner for the acts of a mère trespasser. 

The writ of error must be dismissed, and the judgment of the dis- 
trict court afflrmed. 



KING DRILL CO. et al. v. MTJLLEN et al. 

(Circuit Court of Appeals, Seventh Circuit. October 15, 1897.) 

No. 360. 

Patents— Invention— Grain Drtlls. 

The Mullen patent, Xo. 355,402, for a grain drill to be used in sowing 
grain between rows of corn, and liaving, for ttie purpose of sowing close 
to tlie hills of corn, pivoted slde wings wliich swing laterally under tlie 
control of springs interposed between the wings and the main frame, l3 
void for want of patentable invention. 75 Fed. 407, reversed. 

Appeal fron iiie Circuit Court of the United States for the District 
of Indiana. 

This was a suit in aquity by Winfleld W. Mullen, Francis M. Mul- 
len, George W. Blue, the Spring Grain Drill Manuf acturing Company, 
and George W. Graves against the King Drill Company and others, 
for alleged infringament of a patent for a grain drill. The circuit 
court sustained the patent, found that it had been infringed, and en- 
tered a decree for complainant. 75 Fed. 407. The défendants hâve 
appaalad. 

The questions presented on this appeal are of the valldity and Infrlngement 
of letters patent of the United States, No. 355,462, Issued January 4, 1887, to 
W. W. and F. M. Mullen, for Improvements In grain drills. The first two 
claims, which alone are in issue, read as follows: "(1) The combination, in 
a grain drill, of the main or central frame, A, the usual drill mechanism ann 
drill teeth, and the outer frame parts or wings, B; said wings being pivoted 
to the frame, A, with springs Interposed between said wings and said frame. 
12) The combination of the main frame, A, the usual seed box and feeding 
mechanism, the sprlng-mounted wings, B, and spouts leading from the seed 
box to the drill teeth, the spouts whidh lead to the teeth on said wings being 
of a telescopic construction, substantially as set forth." Referring to the ac- 
companylng drawings, the spécification, in so far as It need be quoted, says: 
"In said drawings, the portions, marl^ed A represent the frame of the drill; 
B the side frames or spring-mounted wings; C the feed box or hopper; D 
the feed wheel; E our improved feeding regulator or cut-olï; and F the drlll 
teeth. The frame. A, is of any usual or desired construction, and Is supported 
by the usual main wheel. Ai, and carries the drill teeth, F, the handles, A^, 
and the feed box or hopper, 0. The side wings or sprlng-mounted frames, B, 
are connected to the main frame, A, by pivot bolts, b, which pass through 
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ears, a, provided for that purpose on the frame, A, and also by slotted plates, 
bi, which are connected thereto by bolts, b2, and extend across the side beams 
of the frame, A, over pins, ai, therein. Springs, B2, are secured to the frame, 
A, by bolts, a2, and adjusting bolts, a^; and their free ends rest against the 
Inner surfaces of the wings, B. By means of the bolts, as, thèse springs may, 
of course, be adjusted as deslred, and the wings, B, thus held outwardly with 
more or less force. Of course, we may use spiral or other springs instead 
of the variety shown, without departing from our Invention. • » ♦ The 




drlU teeili, F, are or may be of the usual or any desired construction, and are 
connected to the casing surrounding the feed wheel by spouts, as shown. The 
spouts leading to the two drill teeth, or the ones which are mounted upon the 
wings, B, are constructed in telescopic sections, one running inslde of the 
other; so that, as said wings move in and out, the spoiit sections may slide 
over each other, and the length of the spouts, as a whole, be thus varied ac- 
cordingly. This drill is mostïy used where it is desired to sow grain between 
rows of corn, and its opération is as follows: The three central drill teeth, 
being rlgidly mounted on the frame, A, move directly forward, as the driU 
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progresses through the fleld, In parallel Unes; but the onter drlll teeth, belng 
mounted on the spring-mounted wlngs, B, as they move along next the hlUs, 
wlll swing In and«out, and accommodate themselves to the inequalities In the 
ground produced ,by such hllls, and leave a line of seed which practieally 
foUows the bases of the hîUs of corn. By this means any tearing up of the 
hills of corn Is avolded, and at the same tlme the grain is drlUed rery close 
to them, whlch is very désirable. We are aware that the frames of cultl- 
vators and other Uke machines hâve been made wlth flexible slde pièces, 
and that springs bave been employed to hold said pièces outward. We there- 
fore désire to be understood as Umltlng onrselves to the particular construction 
hereln shown and clalmed." The circuit court found that the clalms were 
▼alld, and had been infrlnged by the défendants, and gave a decree for an 
Injunction and an accounting. The substance of the court's opinion, as re- 
ported (75 Fed. 407), Is that the légal presumptlon of novelty and utllity of the 
patent had not been rebutted, but, on the contrary, strengthened by the évi- 
dence adduced; that no anticipation of fâie complalnants' combination bad 
been shown; and that Infringement was admltted by défendants' expert 

L. L. Coburn and H. G. Strong, for appellants. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judgé, after making the foregoing statement, de- 
livered the opinion of the court. 

We hâve not been aided by brief or argument for the appellees. 
It appears from the testimony of one of the complainants that the 
patentées thought themselves "the first to get an automatic side ad- 
justment." The flrst claim of the patent was designed to cover that 
feature, but in view of the admission in the spécification that the 
frames of cultivators and other like machines had been made with 
flexible side pièces and springs employed to hold the pièces outward, 
and in view of the prior art in évidence, consisting of the patents of 
Thomas and Mast, No. 55,742, W. T. Walker, No. 138,964, J. A. Bar- 
nett, No. 149,181, and.W. H. and F. M. Mullen, No. 308,090, we deem 
it clear that patentable novelty is not shown in the combdnation d- 
ther of the flrst or second claim. The distinction asserted by the ex- 
pert between the side pièces and springs of this patent and of prior 
machines of like construction, referred to in the spécification, is hard- 
ly intelligible. His position is that, according to the patent, the springs 
need not be of the particular construction shown, but need only be 
of such a nature that, when adjusted, they will hold the side frames 
or wings outwardly with more or less force, and that for this purpose 
the flat spring shown can be employed, or, as stated in the patent, 
spiral or other springs may be used; that the novelty of this part of 
the invention is in so mounting the side wings as to give them an ad- 
instable support by which they can hâve a latéral swing under spring 
control ; and that, while the claim specifles that the springs are inter- 
posed between the wings and- the main frame, whether so interposed 
or placed as shown in tiie construction of the défendants' drill in a 
place above the wings, or in some other position, can make no dif- 
férence if the springs employed be adapted to subserve the office con- 
templated in the patent. This is équivalent to a déniai of the con- 
ceded and proven fact of adjustable side pièces controUed or moved 
by springs in some of the earlier machines in the art, unless the 
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springs of the earlier dcTices were too weak or too rigid to accom- 
plish the purpose intended, — a proposition which, even in the absence 
of proof on the point, is not admissible, because it could hâve required 
no inventive power to substitute an efficient spring for one found to 
be defective either for lack or for excess of strength. The corn plow 
of Barnett shows a combination substantially identical and designed 
for a like purpose with the combination described in the flrst of thèse 
claims; and it certainly could not hâve involved invention or dis- 
covery to put into the Thomas and Mast seed planter. In lieu of the 
devices there shown for moving the pivoted side wings, the springs 
either of the Barnett plow or of the Walker cultivator. With such 
substitution, the Thomas and Mast planter would contain a complète 
exempliflcation of the first claim, as it does, also, of the telescopic 
spout, which alone distinguishes the second claim from the first. The 
decree below is reversed, with instruction to dismiss the blll. 



STEPHENSON et al. v. LYON. 

(Circuit Court o£ Appeals, Seventh Circuit October 5, 1897.) 

No. 226. 

Patents— Infbingement— Machines for Stupping Mattresses. 

The Stephenson patent, No. 376,399, for a machine for stufSng mattresses, 
eonsisting of a box in which the fiUing Is molded, a plunger to press it for- 
ward into the tleli, and a gâte in front of taie spout over which the tick is 
placed, and which is raised when the flUing is pushed forward, construed, 
and àeld not infringed by a device in which the filling is not molded, but 
is reduced to appropriate dimensions by the pressure of feed roUs, which 
carry It forward and press it Into the tick. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This was a bill in equity by Edwin N. Stephenson and others against 
George Lyon for alleged infringement of certain patents granted to 
complainants, and relating to machines for stuifing mattresses. The 
circuit court dismissed the bill, and complainants hâve appealed. 

John H. Whipple, for appellants. 

James H. Peirce and Geo. P. Fisher, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge. This was a bill for an injunction 
and an accounting. The appellants were complainants in the court 
of original jurisdiction. The cause of action is an alleged infringe- 
ment of letters patent of the United States numbered 376,399, and 
letters patent numbered 399,093. The case was abandoned in the 
trial court as to the latter patent, and after a hearing on the merits 
as to the former the bill was dismissed for want of equity. Com- 
plainants thereupôn brought the record to this court. 

As stated in the spécification of letters patent numbered 376.399. 
the invention of that monopoly "relates to a machine for stufQng mat- 
tresses." In this machine the compartment for réceiving the stufif- 
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ing materiaJ is a rectangular box, set with its greater longitudinal 
section horizontal. TMs box is of the width of the mattress to be 
made. The vertical extension of its longitudinal sides is somewhat 
greater than the thickness of such mattress. The bottom is firmly 
attached to the sides, and is a continuons horizontal plane. A gâte, 
movable up and down in vertical side grooves, constitutes, when in 
its lower position, the front end of this box. Outwardly from this 
gâte is a rectangular, horizontal extension, adapted in width and 
thickness to the form of the molded mattress stufflng, and called in 
the spécification "the spout." Over this spout the mattress tick — 
being, for the purpose, open at one end — is drawn in numerous slight 
folds, and through this spout, when the gâte is raised, the molded 
or formed stuflSng material is thrust, carrying with it the enveloping 
tick; the latter, as the formed material enters, being gradually pulled 
ofE the spout, until completely fllled. At the rear end of the compart- 
ment already mentioned, wherein the stufHng material is initially 
received, is an upright board, fixed transversely, and adapted, by 
means of a rack bar in the rear, to be moved over the stationary 
bottom of the box, and through the spout, in expelling the formed or 
molded stufBng material. This board constitutes, when in its rear- 
most position, the rear boundary of the compartment or réceptacle 
for the stufiQng material for a single mattress. This movable end 
pièce is called in the spécification "the plunger." The stationary por- 
tion of the compartment referred to, namely, the bottom and sides, 
is called in the spécification "tbe box." At the rear end of the box, 
and extendiiig transversely, between uprights, from one side to the 
other, is a horizontal bar, to which is hinged a cover, which is let 
dpwn from its f orward end when the material has been placed in the 
stufflng compartment. This hinged cover is thereupon further press- 
ed down and held in its lowest position by means of a lever and 
crossbar. When the cover is so pressed down, the mattress fllling is 
reduced to the thickness and width of the proposed mattress. The 
plunger is then moved forward until, by pressure from it and from 
the closed gâte in front, the stufflng material (being meantime held 
between the sides, bottom, and cover) is reduced in length to that 
of the mattress. By this procès» the stufflng material is pressed, 
and in a manner molded or formed, so as to fit the tick. The gâte in 
front, and covering the spout, is then raised ; and by the further for- 
ward movement of the plunger the molded stufflng material is pushed 
so that it slides over the smooth bottom of the box, and through the 
spout, and into the tick. In this machine the box, the plunger, the 
gâte, and the cover constitute, in substantial measure, a former or 
mold; and by pressure in this mold or former, as described, the mat- 
tress fllling is flrst compacted to the dimensions of the tick, and then 
thrust forward by the plunger into the tick. 

The alleged infringing machine has the spout over which the tick 
is drawn, and through which the material passes into the tick. Im- 
mediately in the rear of the spout are two cylinders or rollers, so 
placed that the approach to the rear opening of the spout is between 
them. One of thèse cylinders is immediately above the other, the 
axis of one being parallel with that of the other. The distance be- 
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tween the outer surfaces of thèse rollers is the thickness of the 
proposed mattress, and also, of course, the thickness of the spout. 
Immediately behind and adjoining thèse two cylinders is the gâte, 
and at the rear end of the box or compartment in which the stufflng 
material is first received is what is called in that mechanism a "fol- 
lower." The sides of the box are upright, as in the appellants' ma- 
chine. A cover is also, or may be, made use of in the appellee's ma- 
chine; but this cover is constructed of slats at considérable distances 
apart, and the function of this cover is to aid in getting or holding 
the material ready for pressure, rather than to assist in forming or 
molding the same, as in the appellants' machine. The follower in 
the appellee's machine is attached to the bottom of the box; and the 
bottom, instead of being a stationary and smooth structure, as in 
the appellants' machine, is flexible, — being made of cloth, or some 
such material, and having a continuons movement over the under- 
most roller, like an endless chain. In the process of making a mat- 
tress in this machine, the material is flrst distributed in the com- 
partment hère described. The cover, if it be used at ail, is then low- 
ered to a horizontal position, but not for the purpose of compressing 
the material to the thickness of the mattress. The gâte in front is 
then removed. The cylinders or feed rolls are then made to revolve, 
and the material is carried forward, and by their action is drawn be- 
tween them, being compressed from point to point as it passes 
through. The follower in one of the machines introduced in évidence, 
when it reached the point where the cylinders weve, passed on through 
to the mouth of the spout; thus driving the rear end of the mat- 
tress through the spout, and into the tick. This follower in the ma- 
chine spoken of was made of two upright boards set parallel with 
each other, and connected together with crosspieces so that when the 
rear board was at the rear end of the spout the front board was at 
the front end. The évidence shows, however, that in making mat- 
tresses in séries on the appellee's machine this follower consists, or- 
dinarily, of a single board, and the rear end of one mattress, after it 
has passed through the feed rolls, is driven out of the spout by the 
front end of the next mattress as it follows through the feed rolls. 
It will be seen that in the appellee's machines the mattress is not 
molded, but the stufiQng material is reduced in thickness to the ap- 
propriate dimensions of the mattress by the pressure of the feed rolls. 
The mattress is not flrst formed or molded to the dimensions of the 
tick, and then thrust into the tick, as in the appellants' machine. 

There are seven claims in the appellants' patent. Each of thèse 
claims is on a combination, and in each one "the box" is a factor. As 
already stated, "the box" in the appellants' patent consists of the 
two longitudinal upright sides, and the smooth stationary bottom. 
This box, the plunger, the gâte, and the cover, together, constitute a 
former, in which the stufiing material may be compressed to the di- 
mensions of the tick. The upright sides, and the moving, adhering 
bottom, of what must be considered, for the purposes of the argu- 
ment, the box, in the appellee's device, are not the same as the box 
in the appellants'. The bottom is not stationary, the compressed 
material does not slide over it, and it and the sides are not the in- 
82 F.— 41 
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strumentality for compressing tlie stufflng material. The function 
performed by the box in the appellants' machine is not performed by 
the correspondîng parts in the appellee's. Again, the foUower in the 
appellee's machine is not analogons to the plunger in the appellants' 
machine. The function of the plunger, aside from its aid in the mold- 
ing or forming process, is to push the formed stufifing material be- 
tween the cover, bottom, and aides, through the spout, and into the 
tick. Nothing of this kind takes place in the opération of the appel- 
lee's machine. The material is simply laid in the compartment con- 
stituted by the gâte, follower, sides, and movable bottom, and is 
thence drawn, by force of the feed roUs and the movement of the bot- 
tom, through the feed rolls, and in that way the mattress is made. 
There is not in the appellee's device any factor or élément which an- 
swers either to the bo« or to the plunger in the appellants' device. 
In each claim the box is a factor; in each, the plunger is a factor. 
Since the appellee's device shows no combination of éléments which 
contains either of thèse features, there is no infringement. The de- 
cree dismissing the bill for want of equity is afSrmed. 



CONTINENTAL TRUST CO. et al. v, TOLBDO, ST. L. & K. C. R. CO. 

(Circuit Court, N. D. OUo, W. D. September 18, 1897.) 

No. 1,205. 

1. Fbdekal Courts — AkcilijAkt JxrRisBicTioir — Moktgage Foreclostire — 
Possession op Res. 

A fédéral court bas ancillary jurlsdiction of a mortgage foreclosure suit. 
Irrespective of the citizenship of the parties, -wliere ail the property alïected 
is ahready in its possession through its reeeiver in another suit. 

i. Bame — Akcillaby Juhisdiction — Pleadihg AMD Praotice. 

The dependenee of an ancillary upon an original suit for purposes of 
Jurisdiction does not throw both suits into hotchpot, and dispense with the 
ordinary rules of pleading and practice as to parties proper and necessary 
to each cause of action. Parties to the original blll are not thereby made 
parties to the dépendent biU, nor hâve they any more right to intervene 
In the dépendent cause than if the court had indépendant jurisdiction 
thereof. And the dépendent cause is proceeded in. without regard to the 
pleading or course of the principal suit. 

8. Consolidation op Causes — Okiginal and Anoillabt Suits. 

Original and ancillary suits shonld be Consolidated, where no one will be 
Injured thereby and where their nature permits, as in the case of a creditors' 
bill and a foreclosure bill against the same insolvent railroad corporation. 

4. Same— Pakties. 

A reeeiver appointed in a creditors' suit against an Insolvent railroad 
Company is not a proper party to an ancillary suit against the same Com- 
pany to foreclose a mortgage on the property in his hands. 

6. Creditors' Bill — Practice — Heabing ce Claims — Advertisement by 
Mastbr. 

In a creditors' suit against an insolvent railroad company, it is the proper 
practice to require the master to advertise the hearing of claims against 
the Company, fixlng a time for their présentation in his office, and a time 
for hearing objections to the same. 

6. Equity Pleading — Intbrvening Pétitions — Restrictions by tue Coi-rt. 
Where intervening pétitions are flled without leave in a railway mortgage 
foreclosure suit three years after they might hâve been tendered, and 
where the delay has the appearance of lâches, it is In the discrétion of the 
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court to détermine how much of such pétitions may be regarded as mailing 
proper issues for ttie bondholders to meet 

7. Consolidation op Causes— Cbbditors' Bill and Poreclosore Suit— In- 

tebvenikg petitions. 

The consolidation of a creditors' bill against a raiiroad company wlth 
an ancillaiy foreclosure suit does not so merge tlie former into tlie latter 
as to prevent gênerai creditors from contesting ttie validity or amount ol 
the mortgage lien. 

8. Cbeditors' Bill— Intervbning Creditors— Plbamn<4. 

While an intervening créditer cannot defeat the Judgment claim upon 
which the bill is founded and the court obtains jurisdiction, he is not con- 
cluded by collatéral averments in the biil wUeh concède the validity of 
certain bonds and mortgages afifectlng the properly, and he is therefore 
free to attaclî the validity thereof. 

9. Samb— Suit against Corporation— Rights of Intbrveneks. 

In a creditors' suit against a corporation, an Intervening creditor cannot 
urge against the claim of mortgage bondholders the invalidity of the 
bonds, on the ground that the corporation never had any légal existence, 
since. If thls were true, the Interveners' debt would hâve no more validity 
than the bonds, and the court would hâve nothîng upon whlch to exercise 
its jurisdiction. 
•10. De Facto Corporations — Rights of Creditors and Bondholders— Bs- 
toppel. 

Creditors of a de facto corporation veho hâve dealt wlth It as a corpora- 
tion, and whose claims hâve arlsen after the issuanee of mortgage bonds, 
are estopped from attacking the validity of Its organizatlon for the pur- 
pose of invalidating such bonds and mortgage. 
11. Same — How Arising. 

When persons assume to act as a body, and are permltted by acquiescence 
of the public and the state to act, as If they vrere a légal corporation of a 
particular kind, for the organizatlon, existence, and continuanee of which 
there is express récognition by gênerai law, such a body of persons Is a 
corporation de facto, though the individuals thus exercising the franchise 
may hâve been Inéligible or Incapacitated by law to do so. 

13. Consolidation op Railroad Compakibs — Statutory Authobitt. 

In the Illinois statute authorlzlng certain railroad companies to "purchase" 
the franchises, etc., of other railroad companies (3 Starr & 0. Ann. St. 
[2d Ed.] p. 3241, par. 33), the term "purch.ise" contemplâtes a consolidation. 
18. Same. 

Rev. St. Ohio, § 3380, authorlzlng the consolidation of certain Ohio rail- 
road companies wlth certain railroad companies In "adjoining" states, 
authorizes the consolidation of an Ohio corporation wlth an Indiana cor- 
poration and an Illinois corporation. 

14. Corporations— Rights op Creditors — Imfeachmbnt op Contract. 

Creditors of a corporation, who became such after an agreement or settle- 
ment eflfected In its behalf, cannot impeach the same for fraud, where no 
stockholder or officer of the company has taken steps to procure relief, and 
where the transaction had become an accomplished fact, constituting a con- 
dition of the situation of the debtor company at the time sudi creditor gave 
crédit. 

15. Railroad Companies — V^alidity op Seourities — Overissues. 

The provision in the Illinois constitution (article 11, § 13) that "no railroad 
corporation shall issue any stock or bonds exeept for money, labor or prop- 
erty aetually received, and applied to the purposes for which such cor- 
poration was created; and ail stock dlvldends, and other fictitious increase 
pf the capital stock or indebtedness of any such corporation shall be void," 
does not invalldate stock or bonds merely because the value of what is re- 
jeived in exchange for them is not equal to their par value, provided the 
transaction is a real one, and not entered into merely to évade the law. 

16. Same. 

Rev. St. Ohio, § 3290, regulatlng the rates and priées at which railroad 
corporations may sell their bonds and other securities,* does not invalldate 
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bonds received by a contracter for work done, unless it Is clear that the cost 
of tbe work was palpably less than tbe statutory price of the bonds, so 
that the parties knew it to be so when the contract was made. 

Thia cause cornes before this court upon several motions made by 
the Rhode Island National Bank, Jules S. Bâche, and others, creditors 
of the Toledo, St. Louis & Kansas City Railroad Company, the purport 
of which can hardly be understood without a short statement of the 
course of the litigation: 

On May 13, 1893, Stout and Purdy, eitizens of New York, filed a creditors' 
bill against the défendant company (hereafter called the "Kansas Oity Com- 
pany"), which was a Consolidated corporation, organized under the laws of 
Illinois, Indiana, and Ohio. The complainants were judgment creditors, and 
filed thelr bill on behalf of themselves and ail other creditors of the Kansas 
City Company. Similar bills were filed in Indiana and Illinois, and the same 
receiver was appointed to take charge of and operate the railroad in the three 
jurisdictions. The receiver took charge of the road and operated it. Varions 
creditors of the company filed Intervening pétitions. Among them were the 
owners of bonds issued by the défendant, and secured by a mortgage upon the 
road given to the Continental Trust Company, of New York, and .Tohn M. 
Butler, of Indiana, trustées. Thèse bondholders were permitted, on their péti- 
tion, to become parties as a committee representing themselves and ail others 
of their class. Subsequently, in December, 1893, the trustées under the mort- 
gage filed in this court a bill to foreclose it against the Kansas City Company, 
as a citizen of the three states of Illinois, Indiana, and Ohio, and made parties 
défendant with the company Calloway, the receiver, a citizen of Ohio, and 
several judgment creditors oî tîhe Kansas City Company, eitizens of New York 
and other states. The receiver was made a défendant by leave of court 
granted In the creditors' suit. Xhe receiver was continued in charge under the 
foreclosure bill. At the same time an order was made consolidating the action 
under the creditors' bill and the action of foreclosure, and directing that the 
Consolidated cause take the same title as the foreclosure suit. In the creditors' 
suit, Intervening pétitions were filed by creditors claiming liens on part of the 
equipment prier in right to that of the mortgage bondholders. Thèse pétitions 
were answered by the trustées under the mortgage, and the issues thus made 
were referred to a master to take testimony. Answers were filed to the bill 
of foreclosure by the judgment creditors made défendants thevein, and after 
replication the issues were referred to a master to take évidence, and the 
master has not yet reported. Intervening pétitions hâve now been filed by 
the Signal OU Works, the Rhode Island Locomotive Works, the Rhode Island 
National Bank, the Contractlng & Building Company of Kentucky, Jules S. 
Bâche, and Ferdinand B. Canda, as creditors of the Kansas City Company, 
and some of them by motions seek an order compelling the complainant trustées 
to answer the intervening pétitions. The pétitions of the Signal Oil Works 
and of Canda attack the validity of the mortgage bonds, (1) in that they were 
issued for an inadéquate considération, and in violation of the constitution of 
Illinois; and (2) on the gronnd that many of them were issued to dlrectora 
of the company at less than par, and to others at less than 75 per cent, of par. In 
violation of the laws of Ohio rendering such bonds void. The other pétitions, in 
addition to the foregoing, also attack the validity of the bonds and mortgage on 
the ground that they were issued by a pretendedocorporation purporting to be 
the resuit of a consolidation of three corporations, one of Illinois, one of Ohio, 
and one of Indiana, when there was no law authorizing such a corporation, and 
on this ground ask for relief of a peculiar character, more fully to be stated. 
Other motions hâve been filed by the petitioners as foUows: (1) A motion to 
dismiss the foreclosure bill of the Continental Trust Company and John M. But- 
ler, trustées, for want of jurisdiction, on the ground tliat the necessary diverse 
citizenship between complainants and défendants is shown on the face of the bill 
not to exist. (2) A motion to set aside the order granting leave to the complain- 
ant trustées to make Calloway, receiver, party défendant to the bill, and the de- 
cree pro confesse taken against him, on the ground that he was not a proper par- 
ty to the action. (3)r A motion to set aside the order consolidating the two causes. 
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(4) A motion to set aside the order appointing a spécial master to talie and 
report the évidence, and to suppress the évidence already talien. (5) A motion 
tor a décrétai order in the creditors' suit, refeiring the same to the standing 
or a spécial master for proceedings in accordance with chancery practice in 
gênerai creditors' bills, flxing a time in which ail creditors may présent tbeir 
elaims to the master, and a time when ail parties in interest may flle objec- 
tions to the clalms presented, and excluding from the beneflt of the suit ail 
creditors not presenting their elaims to the master wlthin the time fixed. 

Cary & Whitridge and Henry Crawford for the Continental Trust 
Company. 

Coudert Bros., J. D. Springer, and Squire, Sanders & Dempsey, for 
petitioners. 

TAFT, Circuit Judge (after stating the facts as above). The mo- 
tion to dismiss the foreclosure bill must be denied. It is conceded 
that the court had jurisdiction of the creditors' bill flled by Stout 
and Purdy, and that, at the time when the trustées under the mort- 
gage flled their foreclosure bUl, ail the property of the railroad cot- 
ered by the mortgage was in the possession of this court, by its 
receiver. The trustées could obtain no substantial relief by a fore- 
closure of the mortgage and a sale of the road in a state court, so 
long as this court had possession of it. To avoid injustice, this 
court was obliged, therefore, to exercise a jurisdiction ancillary in its 
nature, for the beneflt of those otherwise injured by its possession of 
the property, and had power to entertain a foreclosure bill to which 
the parties complainant and défendant were not of such diverse citi- 
zenship as to give the court independent jurisdiction. The circuit court 
of appeals of this circuit bas considered at length this kind of juris- 
diction, and the basis upon which it rests, and the authorities sus- 
taining it, in the case of Compton v. Eailroad Co., 31 U. S. App. 486, 
522, 529, 15 C. C. A. 397, 68 Fed. 263. The foreclosure bill stated the 
fact that the railroad, the mortgage on which it was flled to fore- 
close, was in the hands of this court. That was the jurisdictional 
fact, and made immaterial the circumstances that one complainant 
was a citizen of New York and the other of Indiana, and that among 
the défendants were citizens of Indiana and New York. It cannot be of 
importance that the bill was apparently flled as an independent bill. 
If in fact the only way of maintaining jurisdiction of it is as a dépend- 
ent bill, ancillary to the creditors' action, it is the duty of the court 
so to treat it, provided it appear, as it does, that it can be main- 
tained as such. But care must be taken not to give too much eflect 
to the dependence of one suit on the other for jurisdictional purposes. 
Such dependence does not throw both suits into hotchpot, and dis- 
pense with the ordinary rules of pleading and practice as to parties 
proper and necessary to each cause of action. Because the res ac- 
quired under the original bill gives ancillary jurisdiction to entertain 
a dépendent bill seeking relief in respect of the res, parties to the 
original bill are not thereby made parties to the dépendent bill. 
The parties to the original bill hâve no more right to intervene in 
the dépendent cause than if the court had independent jurisdiction 
thereof. Hence the rule as to who may appear to a foreclosure bill 
and flle answers is the same hère as if the bill had in fact been an 
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independent bUl. In otlier words, the relation between tke two suits 
is principal and ancillary only so far as that, without possession of 
the res in the former suit, the court would hâve no jurisdiction of 
the latter; but, having thus acquired and thus maintaining its ju- 
risdiction in the second suit, the court proceeds in it without further 
regard to the pleading or course of the principal action. In this view 
of their relation to each other, there cannot be the slightest objection 
to conâolidating the two suits, if they are otherwise of such a char- 
acter as to permit it. I shall not stop to discuss the power of the 
court in this regard. It suffices to say that the duty of the court to 
consolidate causes, where no one will be injured thereby, is plainly 
suggested by the fédéral statute on the subject (Rev. St. § 921), and 
one of the commonest instances of the exercise of this power is in 
the consolidation of a creditors' bill ajid a foreclosure bill against 
the same insolrent railroad corporation. The motions to dismiss the 
foreclosure bill and to set aside the order of consolidation are denied. 

The motion to set aside the order making the receiver a party to 
the foreclosure bill, and the decree pro confesso against him, is grant- 
ed. He is not a proper party to such a proceeding, and the decree 
against him is idle. 

I see no reason for suppressing the évidence taken on any of the 
issues already framed and sent to a master, nor is there any reason 
to set aside the orders of référence. The motions for this purpose 
are denied. 

The motion for an order requiring the master in the creditors' suit 
to advertise the hearing of claims against the railroad company, and 
flxing the time of their présentation in his office, and the time for 
objections to the same, in accordance with the usual practice in a 
proceeding by gênerai creditors' bill, is granted. The order ought 
to hâve been made at a much earlier time in the proceedings, but it 
is not too late now. Such a course is expressly approved by the su- 
prême court of the United States in Trustées v. Beers, 2 Black, 457 ; 
In re Howard, 9 Wall. 175; Johnson v. Waters, 111 U. S. 674, 4 Sup. 
Ot. 619; Coal Co. v. McOreery, 141 U. S. 476, 12 Sup. Ct. 28. The 
proper course to be taken is described in 2 Daniell, Ch. Prac. (Eng. 
Ed. 1837-40) 854. This is the édition to which Mr. Justice Brad- 
ley refers in a note to his opinion in Thomson v. Wooster, 114 U. 
S. 104, 112, 5 Sup. Ct. 788, as the most authoritative work on Eng- 
lish chancery practice when the equity rules were adopted by the 
suprême court, in 1842, and as exhibiting that "présent practice of 
the high court of chancery in England," which by the ninetieth equity 
rule was adopted as the standard of equity practice in cases not 
covered by the spécial provisions of the equity rules. 

We must now return to the principal motion urged by the petition- 
ers, to wit, that the trustées be ordered to answer their pétitions. 
The action was begun in 1893. The creditors' bill of Stout and Purdy 
expressly recognized the validity and priority of the bonds which are 
now attacked in the pétitions under considération. Three years hâve 
elapsed since thèse pétitions might hâve been tendered. Even if it 
be granted that the concession in the bill does not prevent interveners 
from attacking the bonds and their origin, certainly it lies with the 
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court, after this long delaj, and after what looks much like lâches, 
now to détermine how much. of thèse pétitions which were flled with- 
out leare may be regarded as making proper issues in the case for 
the bondholders to meet at this stage of the proceedings. The pow- 
er of the court to supervise and restrict the matter of pleadings flled 
under such circumstances is well established. Eitchie v. McMullen, 
25 C. C. A. 50, 79 Ped, 522, 529; Toler v. Eailway Go., 67 Fed. 168, 
175. 

It is first said on behalf of the bondholders that the interveners 
should not be permitted to contest the validity of the bonds in this 
action, because since the consolidation the action on behalf of cred- 
itors has become so absorbed in the foreclosure bill that the latter 
action dominâtes the whole proceeding, and that, as in a foreclosure 
bill a gênerai créditer could not contest the validity or amount of 
the mortgage lien, the same rule must prevail hère. No such effect 
can be given to an order of consolidation. So to hold would be to 
construe the order into one dismissing the creditors' bill. Causes 
are consolidated only when they may proceed to judgment under one 
title without impeding or diminishing the remédiai object and effect 
of the proceeding for each complainant. In a hearing on a creditors' 
bill, any creditor making himself a party by presenting a claim may 
be heard to contest the claim of every other creditor seeking pay- 
ment ont of the estate of the debtor. 2 Daniell, Ch. Prac. (6th Ed.) 
1210, note 3; Shewen v. Vanderhorst, 1 Russ. & M. 347; Owens v. 
Dickenson, Craig & P. 48, 56; Woodgate v. Field, 2 Hare, 211, 213; 
Whitaker v. Wright, Id. 310, 314; Fieïd v. Titmuss, 1 Sim. (N. S.) 218, 
223; Graves v. Wright, 2 Dru. & War. 77, 79; Woodyard v. Polsley, 14 
W. Va. 211. I can see no reason why any creditor intervening in 
this action under the creditors' bill may not attack the claim of any 
otner creditor seeking the benefit of that bill. The bondholders hâve 
made themselves parties to the creditors' bill by a committee of their 
number, and hâve set up their claims and lien. Why may not an- 
other creditor attack their claims? It is said that every creditor is 
bound by the concession of the bill that the bonds and mortgage are 
valid. Why should this be so? TJndoubtedly an intervening créditer 
may not defeat the judgment claim of the complainant, upon which 
the bill is founded and the court obtains jurisdiction. Fuller v. Red- 
man, 26 Beav. 614; Briggs v. Wilson, 5 De Gex, M. & G. 12. But 
why should the collatéral averments of the bill not necessary to the 
cause of action stated, or to the relief praved in the bill, conclude 
the intervening creditors? I can see no reason, and I am not dis- 
posed to recognize or enforce unnecessary estoppels in procédure 
which would only increase the necessity for additional litigation. It 
must be held, therefore, that the petitioners may attack, under the 
creditors' bill, the validity and extent of the mortgage lien. And 
those creditors who hâve expressly conceded the validity and extent 
of the bonds may hâve leave to amend their pétitions by striking out 
the concession. 

Coming now to the matter of the pétitions, the question is whether 
the issues the petitioners seek to make with the bondholders are 
sufûciently germane and important to justify the court, at this late day 
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in the litigation, in delaying the cause until they can be formally 
answered, heard, and decided. Let us consider ârst th.e averment 
that the Toledo, St. Louis & Kansas Oity Railroad Company is nei- 
ther a corporation de jure nor a corporation de facto. Gan such a 
défense be urged by one. purporting to be a créditer of tlie pre- 
tended corporation? If tlie bonds are null and void because the cor- 
poration issuing them was a nullity, clearly the debts of the peti- 
tioners and the complainant are in no better condition, and the court 
has nothing upon which to exercise its jurisdiction. Anticipating 
this dilemma, the petitioners allège, that the money they seek to re- 
cover was advanced by them to one Kneeland, the contractor who 
widened the gauge of the railroad, on his false représentation that 
the extended corporation was a real corporation of Illinois, Indiana, 
and Ohio, the resuit of a lawful consolidation of three constituent 
corporations, one of Illinois, one of Indiana, and one of Ohio ; that, 
by reason of his construction of the road, he has équitable claims 
against the three constituent corporations, and that, because of his 
insolvency, the petitioners, his creditors, are entitled in this action 
to subject such equities of Kneeland to the payment of his debts to 
them; and that, though thèse debts also purport to be debts of the 
pretended consolidated corporation, they are not obliged to rely on 
any such obligation, and may, without weakening their own position 
in the cause, show the nonexistence of the pretended consolidated 
corporation, in order to render null and void its pretended bonds. 
If this cause were a creditors' bill against the three constituent cor- 
porations, it is possible that this somewhat awkward method of 
escaping suicide might be successful, but the difficulty is that the 
only ground upon which interveners may invoke the action of this 
court is the sufflciency of the creditors' bill by which this cause was 
begun. They hâve no standing in court at ail to take part in the dis- 
tribution of the assets of the défendant debtor, save as they accept 
the tender of the beneflt made to them by the complainant in his bill. 
If they would be independent of this restriction, they are at liberty 
to put their claims in judgment, and, after a nuUa bona return, to 
file a creditors' bill of their own against any défendants they may 
sélect, and under it they may dispute ail other claims. But, so long 
as they owe their right to be in court at ail to the sufQciency of the 
averments of the bill for the relief asked, they cannot be heard to 
question the very basis upon which alone the court can act. If it 
is true that the défendant in the bill is not an entity at ail, but only 
an empty name and nullity, the bill must fail for want of a défend- 
ant, and with it must fall ail the pétitions herein. We bave seen at 
another part of this discussion that, according to the chancery prac- 
tice under such bills, a créditer intervening will not be permitted to 
urge the statute of limitatians against the complainant's claim, for 
the reason that, if that claim is utterly defeated, the whole proceed- 
ing must fail for want of jurisdiction in the court to grant any relief 
under the bill. Fuller v. Redman, 26 Beav. 614; Briggs v. WUson, 
5 De Gex, M. & G. 12; 2 Daniell, Ch. Prac. 1211. In the light of 
this rule of practice, it seems hardly necessary to point out that a 
défense urged by one creditor against the claim of another, which 
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must defeat, not only that at which it is aimed, but also that of the 
complainant and ail other daims, and wMch dénies the existence of 
the défendant against whom the action was brought, cannot be per- 
mitted to an intervener. But, aside from the diflBculty it meets in 
the chancery practice, the défense has no merit in it. It is conceded 
that ail the petitioners hâve dealt with the company as a corpora- 
tion, and that they hold claims against it contracted with it as a real 
corporate entity. "It is too well settled to need discussion that both 
a de facto corporation and the persons exercising the rights of stock- 
holders in such a corporation are estopped to assert its unauthorized 
existence as a corporation to avoid a debt incurred in the actual ex- 
ercise of corporate franchises and the doing of corporate business." 
Parmers' Loan & Trust Co. v. Toledo, A. A. & N. M. Ry. Co., 67 
Fed. 49, 55, and cases cited. Certainly, if a pretended corporation is 
estopped to make a défense of this character against bondholders, its 
subséquent creditors, who must dérive their right to make a défense 
at ail through the debtor corporation, are equally estopped. 

A distinction between this case and those authorities in which the 
foregoing rule is recognized is pressed upon the court. It is said 
that the principle that the acts of a de facto corporation can never 
be assailed coUaterally has no application where the law makes no 
provision for a de jure corporation of the kind which the one in ques- 
tion hère purports to be, and that, as there was no law of Illinois 
or Ohio authorizing the consolidation of the three corporations which 
it was attempted hère to consolidate, there could be no de jure cor- 
poration, and so no de facto corporation. The case of American 
Loan & Trust Co. v. Minnesota & N. W. R. Co., 157 111. 641, 42 N. E. 
153, is cited and relied on to support the argument. In that case 
it was hdd that the attempted consolidation of an Illinois corpora- 
tion with one of another state at a time when there was no gênerai 
law in force permitting the consolidation of an Illinois corporation 
with that of another state was void. and that the force and validity 
of attempted action by the pretended Consolidated corporation must 
be denied, even when coUaterally attacked. It is certainly true that 
the rule of public policy which validâtes, for ail purposes save that 
of direct inquiry by the sovereign, acts of those who, without lawful 
authority, assume an ofScial or corporate character, and actually ex- 
ercise officiai or corporate functions, must hâve the limitation that 
the character assumed and functions exercised are those which it is 
the declared purpose of the sovereign to hâve some one lawf ully assume 
and discharge. The limitation is declared and fullv explained in the 
case of Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 1121. In that 
case it was sought to hold a county of Tennessee lîable for bonds is- 
sued by persons purporting to be a board of county commissioners. 
The suprême court of the state had held the act creating the board 
void, and that the board was a body not known to the constitution 
of the state, and was an anomaly in its System of administering coun- 
ty affaire. It was sought to make the county liable on the ground 
that the board was a de facto board. It was held by the suprême 
court of the United States that the pretended commissioners could 
not be de facto incumbents of an office which could not exist, and that 
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the idea of an ofiScer implies tke existence of an office wMch lie 
holds. It is to be observed, however (and this distinction seems to 
hâve escaped tlie attention of learned counsel for petitioners), that 
the Talidity of the acts of a de facto ^offlcer or corporation in a col- 
latéral proceeding is not affected by the circnmstances that the par- 
ticular persons or constituent» assnming and discharging the officiai 
or corporate functions could not by any steps hâve acquired the req- 
uisite légal qualifications; for lawfully exercising such functions. 
They may be completely inéligible, and yet, if they are allowed to 
discharge the duties and exercise the powers of an oflQce or a corpo- 
ration whlch the law recognizes as in existence or capable of lawful 
existence, their acts as such cannot be impeached as invalid in a 
collatéral proceeding. In Ashley v. Board of Sup'rs, 16 U. S. App. 
656, 668, 8 G. 0. A. 455, 60 Ped. 55, a case decided by the circuit court 
of appeals for this circuit, the action was on certain bonds issued by 
the county of Presque Isle, in the state of Michigan. In that state, 
by constitutional restriction, no county could be organized until more 
than one township had been organized in the proposed county terri- 
tory. The county of Presque Isle had been organized under an act 
of the législature when it had within its borders only one township. 
This was offered as a défense to the suit upon the bonds issued by 
the actÏBg authorities of the pretended county, but the circuit court 
of appeals, in an extended opinion by Judge Severens, held that, be- 
cause a county was a public corporation of a kind recognized by 
the organic law of the state, the persons assuming to act and exercise 
powers as the county of Presque Isle, without direct interférence by 
the state, would be treated as a de facto corporation, and would be 
held liable upon their bonds issued as such- The whole question of 
who are de facto offlcers was elaborately examined in the case of 
State V. Carroll, 38 Conn. 449, and a définition given to cover ail 
cases. For the purposes of this case, it sufflces to quote from the 
définition the following: 

"An offlcer de facto Is one whose acts, though not those of a lawful offlcer, 
the law, upon principles of policy and justice, will hold valid, so far as they 
Involve the interests of the public and third persons, where the duties of the 
office were exercised— First, ♦ • ♦; second, * * *; third, under eolor of a 
known élection, or appointment, void because the offlcer was not eligible, or 
because there waa a want of power In the electing or appointing board, or 
by reason of some defect or Irregularlty in Its exercise, such ineligibility, want 
of power, or defect belng unknown to the publie; fourth, * * *." 

This language is quoted with approval in Norton v. Shelby Co.. 118 
U. S. 425, 6. Sup. et. 1121. See, also, Blackburn v. State, 3 Head, 
690. It is true that the authorities just quoted related to offlcers 
de facto, and not to corporations de facto, but the cases are quite 
analogous; and it may be safely stated as the rule that when persons 
assume to aet as a body, and are permitted by acquiescence of the 
public and the state to act, as if they were legally a particular kind 
of corporation, for the organization, existence, and contiuuance of 
which there is express récognition by gênerai law, such body of per- 
sons is a corporation de facto, although the particular persons thus 
exercising the franchise of being a corporation may hâve been inéligi- 
ble and incapacitated by the law to do so. 
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In the light of this statement of tie law, the averments of the pé- 
titions are quite insufficient to show that the Toledo, St. Louis & 
Kansas City Kailroad Company was not at least a de facto corpo- 
ration. It is not denied that under the gênerai laws of Illinois, Ohio, 
and Indiana a corporation mav be organized by consolidation which 
shall be a corporation of each of the three states. Indeed, the pé- 
titions themselves refer to a corporation known as the Toledo, Cin- 
cinnati & St. Louis Company, a former owner of the railroad hère 
in controversy, as a lawfully Consolidated corporation of Illinois, 
Indiana, and Ohio. If there could be a de jure Consolidated cor- 
poration of the three states, as there undoubtedly could be, then the 
Kansas City corporation, in exercising the functions of such a con- 
sohdated corporation, was a de facto corporation of the three states. 

The averments of the petitioners and their arguments in this be- 
half ought, perhaps, to be stated a littlemore in détail. They allège 
that when the property of the Toledo, Cincinnati & St. Louis Rail- 
road was about to be sold in f oreclosure under two mortgages, the one 
covering what was known as the "St. Louis Division," and the other 
the "Toledo Division," the bondholders under each mortgage made a 
contract with one Kneeland by which he agreed to buy in for them 
at the judicial sale the two divisions of the road; to organize three 
corporations, one in Illinois, one in Indiana, and one in Ohio; to 
convey to each the part of the road lying in the state of its origin 
in exchange for ail its shares of capital stock; and then to bring 
about the consolidation of the three corporations as a Consolidated 
corporation of the three states. Part of the line of railroads operat- 
ed by the Toledo, Cincinnati & St. Louis Railroad Company was 67 
miles in length, running from the state line between Indiana and 
Illinois to Frankfort, Ind., owned and built by the Frankfort & 
State Line Railroad Company, a corporation of Indiana. The péti- 
tions aver that a contract of sale was made by which ail the stock 
of this Company became the property of the Toledo, Cincinnati & St. 
Louis Company, and its road was turned over to the latter company 
as its property, and was operated by it as part of its line; that 
much of the line was built by money borrowed by the St. Louis Com- 
pany on mortgage security; and that formai consolidation proceed- 
ings merging the Frankfort Company in the St. Louis Company were 
not had for fear that such a merger or consolidation might forfeit 
certain légal aids and municipal subscriptions. At the time of the 
consolidation by Kneeland, in 1886, there was a statute of the state 
of Illinois permitting consolidation of railway corporations with 
those of other states, passed in 1883, which provided as follows: 

"Whenever any railroad which is situated partly in this state, and partly In 
one or more other states, and heretofore owned by a corporation formed by 
consolidation of railroad corporations of this and other states, has been sold 
pursuant to the decree of any court or courts of compétent jurisdiction, and 
the same has been purchased as an entirety and is now or hereafter mây be 
held In the name or as the property of two or more corporations incorporated 
respectively under the laws of two or more of the states in which said railroad 
is situated, it shall be lawful for the corporation so created in this state to 
consolidate its property, franchises and capital stock with the property, fran- 
chises and capital stock of the corporation or corporations of such other state 
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or States In which the remainder of such railroad is situated and upon sneh 
terms as may be agreed upon between the directors, and approved by tlie 
stocldiolders owning not less than two-thirds in amount of the capital stock of 
such corporations." 3 Starr & 0. Ann. St (2d Ed.) p. 3241, par. 33. 

The coTlnsel of the petitioners contend that this statute did not 
authorize the consolidation hère — Fii-st, because the line of railroad 
from St. Louis to Toledo was not, prior to the judicial sale, owned by 
a Consolidated corporation of Illinois and other states, for there were 
67 miles of the line from the Illinois and Indiana state line to Frank- 
fort owned by a distinct corporation, to wit, the Frankfort & State 
Line Eailroad Company; and, second, that the road was not "pur- 
chased as an entirety," because, though the whole road was bought in 
by Kneeland at the same time, the sales of the two divisions were 
eeparate, being covered by separate mortgages. With déférence, it 
seems to me that this is toorefined. The averments of the pétitions 
clearly show that in equity the St. Louis Company owned the 67 miles 
of road between the state line and Frankfort, both by owning ail 
the capital stock of the Frankfort Company, and by having built the 
road with money raised by its own bonds, and that it was in fact a 
part of the through line from St. Louis to Toledo. The same péti- 
tions also show that the chief purpose of the preliminary contracta 
between the bondholders under the two mortgages and Kneeland 
was to bring about the purchase of the whole line as an entirety. I 
cannot doubt that if the question were raised in a direct proceeding, 
and the averments of the pétition were proven, it would be held that 
the consolidation hère shown was within the letter and the spirit of 
the act of 1883 of Illinois. But, even if it were not, there was in 
force another law of Illinois at the time of the consolidation whicb 
fully authorized it. An act approved June 30, 1885 (3 Starr & C. 
Ann. St. [2d Ed.] p. 3243, par. 36), provided: 

"That ail railroad companies now organized, or hereafter to be organized 
under the laws of this state, which now are or hereafter may be, in possession 
of and operating in connection with or extension of their own railway Unes 
any other railroad or railroads in this state, or in any other state or states, 
or owning and operating a railroad wliich connecta at the bomidary line ot 
this state with a railroad in another state, are hereby authorized and empowered 
to purchase and hold in fee simple or otherwise and to use and enjoy, the rail- 
way property, corporate rights and franchises of the company or companies 
owning such other road or roads upon such terms and conditions as may be 
agreed upon between the directors and approved by the stockholders," etc. 

Although this act uses the word "purchase," it plainly contem- 
plâtes consolidation, and this is the holding in Illinois. Eailway Co. 
V. Ashling, 56 111. App. 327. Now, it is quite manifest tLat after 
Kneeland's purchase and conveyance of the road, in three parts, to 
the three separate corporations, the Illinois corporation owned and 
was operating a line in connection with a line of railroad extending 
into Indiana and into Ohio, which was owned partly by an Indiana and 
partly by an Ohio corporation, and that under this statute the Illinois 
corporation was authorized to acquire the whole line on terms and 
conditions which might include consolidation. And even if I am 
wrong in my construction of thèse two laws, and it is true that the con- 
solidation hère under discussion was détective, nevertheless thèse 
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laws plainly show that a Consolidated corporation of Illinois, Indiana, 
and Ohio, authorized to operate a Une of railroad through the three 
States, was a possible légal entity recognized by Illinois statutes. 
Therefore any body of persons assuming to act and permitted to act 
as such a corporation would be a corporation de facto, according to 
the principles above stated. 

It is also objected that the consolidation under the OMo statute 
was a nullity. Section 3380 of the Eevised Statutes of Ohio, in force 
at the time of the consolidation of this case, provided that : 

"A Company organlzed In this state for tlie purpose of constructing, owning 
and operating a Une of railway or whose liue of road is made or is In process 
of construction to the boundary line of this state or to any point either in or 
ont of the state may consolidate Its capital stock with the capital stock of any 
Company in an adjoining state organlzed for a like purpose and whase line of 
road has been projected, constructed or is in process of construction to the 
same point where the several roads so united and constructed will form a con- 
tinuons line for the passage of cars." 

It is contended that although the Ohio corporation organlzed by 
Kneeland might, under this statute, hâve been Consolidated with the 
Indiana corporation organized by the same person, it does not permit 
an Ohio corporation to be Consolidated with an Indiana and an Illi- 
nois corporation, because Illinois does not adjoin Ohio. It cannot 
be denied, however, that under the Illinois statute the Illinois and In- 
diana corporations might hâve united, and that then the Consolidated 
corporation, being a corporation of Indiana, could be Consolidated 
with the Ohio corporation; and we should hâve had just what the cor- 
poration under considération purports to be, to wit, a legally Consoli- 
dated corporation of Ohio, Indiana, and Illinois. It is obvious that, 
if such a corporation could hâve been legally formed, the mère mis- 
take in the mode by which the union was brought about (if it was a 
mistake, which I do not décide) does not prevent the corporation 
from being a de facto corporation, under the principles stated at 
length above. In so far, then, as the pétitions base any défense 
against the bonds and mortgage on defects in the corporate origin of 
the Consolidated company. they do not need an answer from the bond- 
holders, and to this extent the motion is denied. 

We corne now to the alleged irregularity, illegality, and fraud set 
up in thèse .pétitions. The Toledo, Cincinnati & St. Louis Railroad 
Company, a Consolidated corporation of Illinois, Indiana, and Ohio, 
in 1882 owned and operated a narrow-gauge railroad, 450 miles in 
length, from St. Louis to Toledo. The mortgage indebtedness of the 
company aggregated $9,500,000, of which about $5,000,000 were flrst 
mortgage bonds, and the remainder were income bonds. The com- 
pany had also issued |2,000,000 of preferred stock and $19,000,000 
common stock. The two separate mortgages on the Toledo and the 
St. Louis Divisions were foreclosed, and the two divisions were sold, 
in December, 1885. The road was bought by S. H. Kneeland for the first 
mortgage bondholders of the two divisions. The sale was subject to the 
lien of an indebtedness of about $1,200,000. A new Consolidated cor- 
poration was formed by Kneeland, and it issued bonds secured by 
mortgage on the entire road amounting to $9,000,000, preferred stock 
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amounting to $5,805,000, and common stock amounting to |12,250,000, 
and deposited ail the securities with trustées. Tke purckase of the road, 
the organization of the new corporation, and the issue of the bonds 
and stock were in accordance with an agreement made between Knee- 
land and the bondholders under the two mortgages which were being 
foreclosed. In effect, the agreement provided that Kneeland should 
buy the road, making the down payment, and using the old mortgage 
bonds to complète the purchase price; that he should reconstruct the 
road, renew its equipment, and widen its gauge; that he should pay 
the claims against the road, subject to which it was bought, should 
pay ail attorney's fées and expenses not included in, and provided for 
in, the final decree in the foreclosure suit; and that he should pay the 
interest on the bonds to be issued pending the reconstruction. As 
compensation, he was to receive bonds at the rate of |20,000 and com- 
mon stock at the rate of |25,000 per mile of reconstruction, to be de- 
livered by the trustées as the work progressed, according to its value, 
on certiûcates of the company's engineers. Kneeland was to receive 
in advance |2,000,000 of the bonds and |2,500,000 of the stock. He 
was aiso to be given so much of |1,000,000 of preferred stock as he 
paid off of the prior lien claims against the road. |4,805,000, par 
value (i. e. the remainder), of the preferred stock, was to be distributed 
by the trustées to the holders of the bonds secured by the foreclosed 
mortgages. Ten shares of stock were to be exchanged for one bond 
under the St. Louis Division mortgage, and ten shares for one bond and 
one-half under the Toledo Division mortgage, By another and secret 
agreement, Kneeland stipulated that the holder of ten shares of the 
preferred stock might, by paying $1,000, receive one mortgage bond 
and ten shares of common stock. It also appears that each member 
of the committees of bondholders received seven bonds as compensa- 
tion for his services. It also appears that each member of the commit- 
tee who chose to do so was given the privilège, after a certain time, 
of purchasing the preferred stock not exchanged for the old mortgage 
bonds by paying a certain portion of the purchase price of the road at 
judicial sale, but it is not averred how much stock was taken under 
this privilège. Kneeland proceeded with the reconstruction, and re- 
ceived ail the bonds and stock to which he was entitled under the con- 
tract. Of thèse bonds and shares of common stock, he sold to the old 
bondholders under the above privilège bonds to the par value of 
$1,382,000, and common stock of the same par value, for the cash 
price of $1,382,000. Kneeland paid off ail but $500,000 of the prior 
lien debts on the road. It is averred that Kneeland did not expeiid 
more than $6,000,000 in the reconstruction of the road; that he did not 
do the work as it should hâve been done; tliat, by reason of his owner- 
ship of the common stock, he was able to control the board of directors, 
and secure the appointment of his créatures as the company's engi- 
neers, whose reports of work done were fraudulent ; that he had as a 
secret partner in his contract, one Quigley, the chairman of the two 
bondholders' committees, and the président and a director of the Com- 
pany; and that the deliberate intention of the contractors was to make 
an inordinate profit, by a corrupt failure to do the work of construc- 
tion as provided in the contract. An examination of the évidence 
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already taken on some of the issues made in the case sliows a contro- 
versy between the company and Kneeland over the manner in which 
the work had been done, and other stipulations of the contract had 
been perfonned, and one or two contracts of settlement made between 
him and the trustées, against which others in interest protested. As 
has already been stated, the debts against the company held by thèse 
petitioners were ail contracted several years after the work of recon- 
struction was concluded, and long after the formation and exécution of 
the plan of reorganizing the old company into the new. Upon thèse 
facts and averments the petitioners contend: First. That the mort- 
gage bonds are void because the contract of January 23, 1886, made be- 
tween the old bondholders, on behalf of the company to be formed, 
and Kneeland, the contractor, was conceiyed in fraud, and was brought 
about by the secret interest which Quigley, the chairman of the com- 
mittee of the old bondholders, and subséquent président of the com- 
pany, was given by Kneeland in the profits of the contract; and be- 
cause there was fraud in the exécution of the contract, in that Knee- 
land, through his ownership of common stock, controlled the ofîScers of 
the road and the engineers who supervised the performance of his 
stipulations. Second. That the bonds are void because of the viola- 
tion of the thirteenth section of the eleventh article of the constitution 
of Illinois. Third. That they are void because they are issued at a 
price less than 75 cents on the dollar of par value, in violation of the 
laws of Ohio. Fourth. That in any event many of the bonds are void 
because issued to the directors of the company at a price less than par, 
which, by tLe laws of Ohio, renders them void. 

1. It is said that thèse bonds were issued in pursuance of a corrupt 
and fraudulent agreement, and that they are, therefore, not valid obli- 
gations of the company. At the time the contract of January 23, 
1886, was made, the petitioners had no relation whatever to the com- 
pany or its incorporators. The debts of petitioners were none of them 
contracted until 1892 and 1893. The real parties to the contract of 
January, 1886, were the bondholders under the old mortgages, the then 
owners of the road, and Kneeland, who proposed to rebuild and im- 
prove it. By the incorporation of the company the real parties to the 
contract did not change, — so far, at least, as to the interests actually 
conflicting. The contractor became, by the plan of reorganization 
and the rebuilding, the owner of much of the common stock and of the 
bonds, while the preferred stockholders continued to be those for whom 
the work was being done, and whose interests would be prejudicially 
affected by fraud either in the inception of the contract or in its exé- 
cution. The contract was made in 1886j and was executed, so far as 
it was executed, in 1890. Disputes arose between Kneeland and the 
company which resulted in agreements of settlement before the debts 
of petitioners were contracted. Now, it may be that thèse settlements 
can be set aside by the company for fraud. It may be that the con- 
tract itself can be impeached for fraud by the company or some of its 
stockholders. But it is very certain that unta the company, or some 
one interested in it as a stockholder, shall take the proper steps to 
secure such relief, it is not in the power of creditors, who became such 
after the transaction with respect to which fraud is chargea was an ac- 



656 82 FEDERAL REPORTER. 

complished fact, aod was a condition of the situation of the debtcr 
Company when they gave it crédit, to impeach the obligations arising 
ont of the transactions. This is a well-settled principle of equity 
jurisprudence, afflrmed by the suprême court of the United States in 
Graham v. Railroad Ck)., 102 U. S. 148, and in Porter v. Steel Co., 120 
TJ. S. 673, 7 Sup. et. 1206. In the latter case the court announces it 
as "a well-settled principle that subséquent creditors cannot be heard 
to impeach an executed contract, where their dealings with the Com- 
pany of which they claim the benefit, occurred after contract became 
an executed contract." It follows that in the case at bar the aver- 
ments of the pétitions as to the fraud which entered into the inception 
or exécution of the Kneeland contract do not properly raise issues 
which the bondholders can be compelled to meet, even in the creditors' 
suit. I do not mean by this to express an opinion upon the right of 
the corporation itself, or of the preferred stockholders in its name, to 
raise such an issue against the bondholders. 

2. It remains only to inquire whether there are any provisions of 
positive constitutional or statutory law to which petitioners can appeal 
as having the effect of absolutely nuUifying the bonds hère in question 
on grounds of public policy. Section 13, art. 11, of the constitution of 
Illinois, provides as follows: 

"No railroad corporation shall issue any stock or bonds, except for money, 
labor or property actually recelved, and applied to the purposes for wliicli sucli 
corporation was created; and ail stock dlvidends, and otlier flctitious Increase 
of the capital stock or indebtedness of any such corporation, shall be void." 

This section, it is contended, renders void ail the issues of bonds and 
stock under the plan of reorganization, because they were, in effect, a 
flctitious increase of stock and indebtedness. An article exactly like 
this in the constitution of Arkansas has been construed by the êu- 
preme court of the United States, in the case of Eailroad Co. v. Dow, 
120 U. S. 287, 7 Sup. Ct. 482, In that case the bondholders under two 
mortgages securing a total debt of about $4,000,000 foreclosed the 
mortgages and bought the road. A new company was organized, 
wbich issued to the bondholders $1,300,000 of paid stock and $2,600,000 
of new bonds in exchange for the road. It was admitted that the 
actual value of the road did not exceed $1,300,000, and the contention 
was that, as the stock to that amount had flrst been issued, the subsé- 
quent issue of bonds was flctitious, and was void, under the article in 
question. ïo this the suprême court, speaking by Mr. Justice Harlan, 
replied as follows: 

"We do not concur in this view of the ease. It does not, we thlnk, rest upon 
a Sound interprétation of the state constitution. The prohibition against the 
issuing of stock or bonds, except for money or property actually received or 
labor done, and against the flctitious increase of stock or indebtedness, was 
intended to protect stockholders against spoliation, and to guard the public 
against securities that were absolutely worthless. One of the mischiefs sought 
to be remedied is the flooding of the market with stock and bonds that do not 
represent anything whatever of substantial value. In référence to a provision 
In the constitution of Illinois, adopted in 1870, containing a prohibition, as to 
railroad corporations, similar to that imposed by the Arkansas constitution 
upon ail private corporations, the suprême court of the former state, in Rail- 
road C!o. V. Thompson, 103 111. 187, 201, said: 'The latter part of the clause of 
the constitution in question, which déclares that "ail stocks, dividends, and 
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other flctitious increase ot the capital stock or Indebtedness of such corpora- 
tion shall be vola," we thlnk, clearly points out the chlef object which the con- 
stitutional convention sought to accompUsh In adoptlng It; and to this we 
must look, Jn a large degree, for a solution of tbe language which précèdes It. 
The object was doubtless to prevent reckless and unscrupulous speculators, 
under tlie guise or pretense of building a railroad, or of accomplishing some 
other legltimate corporate purpose, from fraudnlently issuing and putting upon 
the market bonds or stocks that do not, and are not intended to, represent 
money or property of any kind, either in possession or expectancy, the stock 
or bonds In such case being entirely flctitious. * * * Under this provision 
of the constitution, railroad companles hâve no rlght to lend. give away, or 
sell on crédit their bonds or stock, ndr hâve they the right to dispose of either 
except for a présent considération and for a corporate purpose.' Recurring 
to the language employed in the Arkansas constitution, we are of opinion it 
does not necessarily indicate a purpose to make the validity of every issue of 
stock or bonds by a prlvate corporation dépend upon the inquiry whether the 
money, property, or labor actually received therefor was of equal value In the 
market wlth the stock or bonds so Issued. It Is not clear, from the words 
used, that the framers of that instrument intended to restrict private corpora- 
tions— at least, when acting with the approval of their stockholders— in the 
exchange of ttieir stock or bonds for money, property, or labor, upon such 
terms as they deem proper, provlded, always, the transaction is a real one, 
based upon a présent considération, and having référence to legitlmate cor- 
porate purposes, and is not a mère deviee to évade the law and accomplish that 
which is forbidden. We cannot suppose that the scheme whereby the appel- 
lant acqulred the property, rights, and privilèges in question, for a given 
amount of Its stock and bonds, falls wltliin the prohibition of the state consti- 
tution. The bénéficiai owners of such Interests had the right to fix the terms 
upon which they would surrender those interests to the corporation of which 
Hiey were to be the sole stockholders. And, that subséquent holders of stoclî 
might not be mlsled, each certiflcate of stock states upon Its face that the holder 
takes this stock subject to $2,850,000 of mortgage bonds of the company, 
which are secured by two mortgages dnly recorded. Ali that was doue was to 
reorganize the Little Rock & Memphis Railroad Company upon the same basis, 
substantially, as to capital stock and bonded indebtedness, as exlsted, in re- 
spect to thèse properties, rights, and privilèges, before the adoption of the state 
constitution, and while they were held and controUed by the companies which 
preceded the appeUant in the ownership. There was consequently no flctitious 
Increase by appeUant of its stock or indebtedness. Under thèse circumstances, 
it cannot be fairly sald that the bonds secured by the mortgage were Issued 
wlthout any considération whatever actually received In property." 

I do not think the case at bar can be distinguished from that con- 
sidered in the opinion cited. The Toledo, Cincinnati & St. Louis Eail- 
road Company had a mortgage indebtedness of nearly $10,000,000, and 
capital stock of $21,000,000, and the reorganized company called the 
Toledo, St. Louis & Kansas City Railroad Company, by this plan, had 
a mortgage indebtedness of $9,000,000 and a capital stock of about 
118,000,000, and, by the plan, added to the actual value of the road in 
cash not less than |6,000,000, and probably more. This would seem 
to hâve been a scaling down of the new company's securities about 
one-third below those issued by the old company, in proportion to the 
actual value represented by them. But it is said the case hère dilïers 
from the Dow Case, in that hère ail the bonds and a large part of thé 
stock were issued to a stranger, whereas in the Dow Case it was 
merely a distribution of securities among the former owners of the 
same road. If the stranger received the bonds and stock as a gif t, 
merely, that might make a différence; but where, as hère, in exchange 
for the bonds and stock he actually rebuilt the road, it seems to me to 
82 F.— 42 
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make the présent a much stronger case for refusing to apply the article 
of the constitution t}xaa the Dow Case. The bonds ànd stock were 
issued to Kneeîahd "for money, labor and property actually received 
and applied to the purposes for which such corporation was created." 
And the Dow Case expressly holds that the mère fact that that which 
is received is not equal in value to the par value of the stock and 
bonds issued in exchange for it does not invalidate the stock and bonds, 
provided the transaction is a real one, and not one entered into merely 
to évade the law. The petitioners hère are concerned only with the 
bonds. The stock does not interfère with the collection of their debts. 
Now, certainly, the bonds are not within the mischief which the article 
was adopted to remedy; for they do represent substantial value, and 
the public, in purchasing the bonds, were not misled into paying value 
for securities which were worthless. The bonds are practically a first 
lien on property which was bonded with a first mortgage of at least 
19,000,000, and to which at least |6,000,000 in improvements was add- 
ed. The suggestion that the property was worth $9,000,000 before 
the sale will not meet the concurrence of the petitioners, who rely on 
the price bid to show much less value. It is true that the upset price 
of the property at the judicial sale before reorganization was but 
11,500,000, and that the price actually bid exceeded this very little; 
but I venture to think that no one who has any expérience in railroad 
foreclosures would regard the price bid by a committee of bondholders, 
with bonds in their possession euabling them to bid double the amount 
without the additional outlay of one dollar, as évidence having any 
weight as to the money value of the property purchased. It may be 
conceded that the common stock of the new company had little actual 
value except that incident to the control of the company's policy; and 
if, when it was issued, or shortly thereafter, any one interested in the 
road, or the state, had sought to hâve it declared void, it is possible 
that another question might hâve been presented than the one under 
discussion. But I am very clear that subséquent creditors cannot 
now avoid bonds, representing real value, issued to a contracter for 
money, services, and property actually delivered to the company, be- 
cause, in addition to such bonds, the contracter at the same time re- 
ceived common stock, which, by reason of the amount of prier securi- 
ties made a lien on the road, represented very little of real value. The 
pétitions, so far as they are based on the thirteenth paragraph of the 
eleventh article of the constitution of Illinois, do not require any an- 
swer from the mortgage bondholders or their trustées, and to this es- 
tent the motion is denied. 

3. It is contended that the bonds are invalid under section 3290 of 
the Eevised Statutes of Ohio, relating to railway corporations, which 
provides as follows: 

"The directors of the company may sell, negotlate, mortgage or pledge such 
bonds or notes as well as any notes, bonds, scrip or certiflcates for the payment 
of money or property which the company may hâve theretofore received, 
and shall hereafter recelve, as donations, or in payment of subscriptions to 
the capital stock or for other dues of the company, at such times and in such 
places, either wlthîn or without the state, and at such rates and for such 
priées at not less than seventy-flve cents on the dollar, as In the opinion of 
the directors ■wlU best advance the interests of the company; and if such notes 
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or bonds are thus sold at a discount, wlthotit fraud, the sale shall be aa valld 
In every respect, and the securities as blndlng for the respective amounts 
thereof, as if they were sold at their par value." 

The argument ia that Kneelanâ received $9,000,000 of bonds and 
112,000,000 of stock for an outlay of only |6,000,000, and that he there- 
fore paid for the bonds only two-sevenths of their par value, and that 
the old mortgage boijdholders, the présent preferred stockholders, who 
exercised the privilège of taking one bond and ten shares of common 
stock for $1,000, paid only one-half of the par value for -the bonds 
which they bought, to the amount, in the aggregate, of $1,382,000; that, 
as in both instances the purchasers paid less than 75 per cent, of the 
par value of the bonds, the transaction was in violation of the charter 
power of the corporation, and the bonds are void. There is nothing 
in the claim. Kneeland's contract was to do certain work for $9,000,- 
000 of bonds and $12,000,000 of common stock. There was no stipu- 
lation as to how much money he should expend in doing the work, and 
there is nothing to show that those with whom he contracted expected 
him to spend only $6,000,000. He had a right to make a profit on the 
transaction if he could, and the mère averment as to what he actually 
expended can hâve little or no bearing upon the question whether the 
contract was, to the knowledge of the parties making it, and at the 
time of making it, a sale of the bonds at less than 75 cents on the dol- 
lar, and a violation of the section. The mère fact, as alleged, that he 
failed to fulflll his contract, would sufflciently explain the failure to 
expend more money than $6,000,000. It must certainly appear, be- 
fore such a contract as that with Kneeland can be said to be a viola- 
tion of the section above quoted, that the cost of reconstruction which 
he agreed to do was palpably less than 75 per cent, of the par value of 
the bonds and the actual value of the stock, so that the parties to the 
contract knew it to be so when made. There are no averments of this 
kind in the pétitions. The preferred stockholders gave $1,000 for a 
bond and ten shares of stock. Until it is averred or made to appear 
that the stock was worth more than 25 per cent, of par, it may be in- 
f erred that, of the amount paid, at least 75 per cent, of it was paid for 
the bonds, and the remainder only for the Btock. The petitioners 
make no averment as to the actual value of the stock, and their péti- 
tions, therefore, fail to make a case under the statute relied on. 

4. It is averred by the petitioners that certain of the bondholders 
acquired the bonds while they were directors of the company by the 
purchase from the company at a price less than par. Section 3.313 of 
the Revised Statutes of Ohio provides that "ail capital stock, bonds, 
notes, or other securities of a company, purchased of a company by a 
director thereof, either directly or indirectly, for less than the par 
value thereof, shall be null and void." The petitioners seek to apply 
this section flrst to certain bonds held by one Quigley, who was the 
chairman of the two committees of old bondholders who made the 
contract of January 23, 1886, with Kneeland. It is charged in the 
pétitions that Quigley was jointly interested with Kneeland in the 
contract of January 23, 1886, as a secret partner, that Kneeland and 
Quigley quarreled after the contract had been partially executed, 
and that Quigley retired after receiving several hundred bonds. It 
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is averred that as, by the contract, tlte services and work to be done 
by Kneeland and Quigley were not equal to tlie par value of tke 
stock and bonds to be delivered tO Kneeland as compensation, the 
bonds whicb Quigley obtaiued from tke transaction are within tbe 
section above quoted. The pétition expressly avers that Quigley's 
connection with the contract as a partner of Kneeland was secret, 
and it is therefore to be inferred that the others, who represented 
the corporation to be formed, and who acted for the corporation 
after it was formed, did not know that in making the contract they 
were dealing with one of their own directors. It would certainly 
be an unreasonable construction of this statute to hold that, because 
Quigley was secretly interested in the contract for the issuing of 
the bonds, that invalidated ail the bonds issued by reason of the con- 
tract, and coming into the hands of those who were not advised that 
Quigley had any connection with them. The attack, therefore, upon 
the bonds, growing out of the connection that Quigley had in the mat- 
ter, could only affect those which were received by him when he set- 
tled with Kneeland. I think, however, without deciding any ques- 
tion involved in the issue, that I ought to allow the présent petition- 
ers to raise the issue whether the bonds which Quigley acquired (as 
averred in the pétition) from Kneeland by virtue of this secret part- 
nership were not obtained by him indirectly from the company for 
less than par. If they were, the question would still remain whether 
section 3313 avoids them in Quigley's hands, so that their invalidity 
can be availed of by subséquent creditors, I must reach the same 
conclusion with référence to the averments as to the application of sec- 
tion 3313 to the case of those bondholders who received bonds, while 
they were directors of the company, from Kneeland, at the price of 
$1,000 for a f 1,000 bond and ten shares of the common stock. In 
the absence of proof, I suppose it must be assumed that the common 
stock is worth something, because it would hardly be offered as an 
inducement if it did not hâve some value. If it did hâve anv value, 
then it would seem that the bonds, under such a contract, must hâve 
been sold at less than their par value. If the purchase from Knee- 
land of thèse bonds was a purchase from him, and not from the com- 
pany, of course, the transaction would not be within section 3313, 
because that section only applies to purchases, direct or indirect, 
from the company. The petitioners, however, aver that, while the 
purchases seemed to be from Kneeland, they were the resuit of an 
option secm'ed by the old bondholders from Kneeland at the time of 
the contract of January 23, 1886, and therefore were a part of that 
contract. Their contention is that any acceptance by directors of 
the company thereafter afflrming the option thus secured would, in 
effect, be a purchase from the company, because, it would be a privi- 
lège secured by the company to the old bondholders with référence to 
the sale of the stock to Kneeland. I do not intend to décide the ques- 
tion thus raised. I think it sufflciently serions to require that the 
issue should be regularly framed to raise it, that évidence should be 
taken, and that the question should be fully discussed. The interven- 
ing petitioners will be given leave to lile new pétitions which shall 
raise the question as to the part of the bonds, if any, purchased directly 
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or indirectly by the directors of the company from it, and lield by them, 
or by persons acquiring the bonds from such directors. Whether bona 
âde purcbasers of such bonds, who had no knowledge of their origin, 
would be exempted from the eiïect of the statute is a question the dé- 
cision of which may be postponed till a regular hearing of the péti- 
tions., 

The last averment in some of the intervening pétitions which re- 
mains to be considered is that which charges that the receiver is in 
possession of a large amount of property, the title to which is in Syl- 
vester H. Kneeland. The intervening petitioners aver that they are 
the holders and owners of notes made by the company to S. H. Knee- 
land, and by him indorsed to them; that Kneeland is wholly insol- 
vent; and that they, as creditors of Kneeland, are entitled to subject 
the property of Kneeland held by the company, and subsequently by 
the receiver, to the payment of the indebtedness of thèse written ob- 
ligations. I do not think that the petitioners are in a condition to 
raise any such question. They do not aver that they hâve taken judg- 
ment against Kneeland, or that they hâve issued exécution on judg- 
ments against him, and hâve had them returned nulla bona. They 
hâve, therefore, no équitable interest, which they can assert in a 
fédéral court, in Kneeland's assets. They hâve not filed a creditors' 
bill against Kneeland, and they are not entitled to make this action 
such a proceeding by intervening pétition. It is true that if they had 
acquired a judgment against Kneeland, and then had levied exécution, 
they, pro interesse suo, might then come to this court, as a court 
of equity having possession of Kneeland's assets, and ask that the 
assets be subjected to the payment of their debts. But they cannot, 
in the absence of a suit against Kneeland to establish their claims, 
intervene in this suit, which is a creditors' suit, not against Kneeland, 
but against the railroad company, to assert an interest in Kneeland's 
assets held by the companv and its successor, the receiver. If the 
receiver has any property which belongs to Kneeland, Kneeland him- 
self may intervene and assert his interest in the same; but certainly 
his gênerai creditors cannot until they hâve reduced their claims t-o 
judgment, and brought a proceeding in the nature of a creditors' bill. 
This principle is so clearly settled in the fédéral équitable jurispru- 
dence that it is sufQcient to cite, as conclusive upon the point, Scott 
V. Neely, 140 U. S. 106, 11 Sup. Ct. 712; Cates v. Allen, 149 U. S. 451, 
13 Sup. Ct. 883, 977; Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 
129; Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276. 

Thèse intervening pétitions were flled without leave. The order 
of the court will be that they are stricken from the files, with leave 
to the petitioners to file intervening pétitions against individual bond- 
holders under the flrst mortgage issued by the Toledo, St. Louis & 
Kansas Citv Eailway Company, against whom they can aver that the 
bonds held by them were purchased from the company by a director of 
the company at less than the par value, and that they are now held by 
such director, or by persons purchasing the same from the director. 
The scope of the pétitions will be limited, in so far as they attack the 
validity of the bonds of the flrst mortgage, to the subject-matter above 
stated. 
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JOHNSON & JOHNSON v. BAUEB & BLACK. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1897.) 

No. 389. 

Tradb-Mark— Inïringbment. 

Wliere médicinal and surgical plasters had long been put up in pdclcages 
bearing a red Greek cross, so that they had become known and weve asked 
for as "Red Cross Plasters," fteW, that the use by another of a Greek cross 
of somewhat difCerent form, witii a large red cirele in the center, was an 
Infrlngement, though bearing on Its face letters and marks not on the other, 
and though there was little resemblance In the packages or other indicia. 
79 Fed. 954, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Johnson & Johnson, the appellant, a corporation existlng by virtue of the laws 
of the State of New Jersey, brought suit in the court below against Bauer & 
Black, a corporation existlng by virtue of the laws of the state of Illinois, to 
enjoln the alleged Infringement of the trade-mark of the appellant, and brlngs 
this appeal from a decree dismisslng Its bill for want of equity. The appellant 
had long been engaged In the manufacture and sale of médicinal and surgical 
plasters of various kinds, put up In varlous descriptions of boxes, and bas 
adopted as a trade-mark, in addition to other Insignia, a red Greek cross, the 
panels of the boxes contalning words and letters Indicating that the appellant 
is the manufacturer, and announcing directions for the use of the contents. 
The appellee, since the adoption and use of such trade-mark by the appellant, 
has engaged In the like business, one of the members of the corporation being 
formerly In the service of the appellant, and acquainted with its busines^s and 
methods. The appellee uses upon its goods a Maltese cross in white and gilt, 
with a red eircle thereon, and the words and letters "B & B Trade Mark," 
except that upon its boxes havlng a red groundwork the cirele of the cross is 
black. The foUowing are sufficlently accurate représentations of the respective 
trade-marks: 







Red Cross. 



Red Cross. 



The évidence dîscloses that the plasters of the appellant had become known 
and were ordered and sold as "Bed Cross Plasters." Otherwise than the mark- 
ed resemblance in thèse crosses, there was but little, if any, similarity between 
the packages contalning the goods of the appellant and tliose contalning the 
goods of the appellee. ïhe court below dismissed the bill for want of equity, 
upon the ground that there was no Infringement shown, stating: "The com- 
plainant's sole individuality, if he has any at ail, rests on that red Greek cross. 
I do not think that is sufflcient to mark to him an exclusive right to use 
the Greek cross. I do not think that the défendant so nearly imitâtes his 
trade-mark, or comes anything like so nearly imitating it, as to deceive the pub 
lie who are looklng for the complainant's goods." 79 lî'ed. 954. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

Eowland Cox and Williana O. Belt, for appellant. 
Moran, Mayer & Shrimski and Walter H. Chamberlain, for ap- 
pellee. 
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JENKINS, CSrcuit Judge. We hâve reached a conclusion upon the 
évidence in this case directly opposed to the flnding of the court below. 
It suiBciently appeared by the testimony that the goods of the appellant 
hâve corne to be known, and are offered, ordered, and sold, as "Ked 
Cross Plasters"; and we cannot but think that the Maltese cross adopt- 
ed by the appellee, in so far as it contains a red circle, has a tendency to 
promote confusion, and will interfère with the legitimate trade of the 
appellant. It may be true that those engaged in the trade and acquaint- 
ed with the manufactures of both parties would not be deceived; but as 
the goods of the appellant hâve come to be known as "Eed Cross Plas- 
ters," and notwithstanding a discriminating examination would de- 
tect the distinctions in the trade-marks, the casual observer might 
easily be mistaken, and imposition would be easy. Th'^ red cross 
speaks to the eye, and the article being known by that désignation 
speaks also to the ear by that name. It is the one peculiar and 
commanding feature imposed upon the package to designate its 
origin, and, in the absence of critical examination, the one manufac- 
ture may readUy be imposed upon the purchaser desiring the other. 
This is peculiarly true where, as hère, the mark is displayed upon the 
package containing the articles, and not upon the article itself. 

In Pillsbury v. Flou»Mills Co., 24 U. S. App. 395, 64 Fed. 841, 
and 12 C. C. A. 432, we observed with respect to the ground upon 
which courts of equity interfère in such cases that: 

"Disfrulse defeats the very end and objent of legitimate compétition, whlch 
Is the f ree choice of the public. One may not legally use means, whether maries 
or other indicise, or even bis own name, witb the purpose and to the end of 
seUing bis goods as tbe goods of another. If such means tend to attract to 
hlmself the trade tbat would hâve tlowed to the person previously accustomed 
to use them, their use wlll be restrained by the law." 

And we also there said: 

"A spécifie article of approved excellence cornes to be known by certain 
catchwords easily retained in memory, or by a certain plcture whlch the e.ye 
readlly recognizes. The purchaser Is required only to use that care which per- 
sons ordinarily exercise under like circumstances. He Is not boimd to study 
or reflect, he acts upon the moment. He is without the opportunity of com- 
parison. It is only when the différence Is so gross that no sensible man actlng 
on the Instant would be deceived that It can be eald that the purchaser ought 
not to be protected from imposition. Indeed, some cases hâve gone to the 
length of declaring that the purchaser has a right to be careless, and that his 
want of caution In Inspecting brands of goods with which he supposes hlmself 
to be familiar ought not to be allowed to uphold a simulation of a brand that la 
designed to work a fraud upon the public. However that may be, tbe Imita- 
tion need only to be slight, If It attaches to what Is most salient, for the usual 
inattention of a purchaser renders a good wIU precarious If exposed to Imposi- 
tion." 

Within thèse principles, we cannot doubt that the use of the red 
Maltese cross upon the goods of the appellee is wrongful. If a less 
quantity than a full package is ordered under the name of "Red Cross 
Plasters," there would be no means of discovering the imposition 
upon the purchaser, the trade-mark not being attached to the goods 
themselves. If full packages of Eed Cross plasters be ordered by 
one knowing of and desiring the goods of the appellant, a package 
of the appellee's goods bearing this salient feature of the red cross 
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wonM be well ealculated to deceive. The red crosses beîng the dis- 
tinguishing marks of the goods of both parties, it would naturally 
resuit that the goods of each would corne to be known, as the évi- 
dence shows the appellant's goods hâve come to be known, as "Red 
Cross Plasters," and such infringement upon the appellant's rights 
ought net to be permitted. 
Thus, in Seixo v. Provezende, 1 Ch. App. 192, it was said : 

"If the goods of a manufacturer hâve, from the mark or device he has used, 
become known In the market by a particular name, I think that the adoption 
by a rival trader of any mark which wiU cause hls goods to bear the same name 
In the market may be as mueh a violation of the rights of that rival as the actual 
copy of hls device." 

In one case before the United States patent office there was an 
interférence with respect to two trade-marks for hams, the one of 
which consisted of the word "Bouquet," and the other of a bouquet 
of flowers ; and the one was held, and we think properly, an infringe- 
ment upon the other, because, as stated by Mr. Brown in his work 
upon Trade-Marks (section 449), while it was true that there was an 
utter lack of physical resemblauce, and the one delineation could not 
be mistaken for the other, yet the test is: 

"Would the use by différent houses of the two tUngs cause confusion? The 
ear is the médium to mislea^ the purchaser. He might ask this question, 'Hâve 
you the bouquet ham?' and either of the traders could trutihfully reply in the 
affirmative. The picture and the word could not lawfuUy co-exist as marks 
for rivais dealing In the same class of merchandise." 

So, also, in Eead v. Richardson, 45 Law T. (N. S.) 54, the corn- 
plainant's béer had acquired, because of the manner of its identifi- 
cation, the name of "Dog's Head Béer." The label consisted in 
part of the représentation of a dog's head. The défendant used a 
label upon his béer utterly unlike complainant's, but consisting in 
part of a dog's head, but the représentations were wholly unlike. The 
master of the roUs observed: 

"Of course, they are both dogs and dog's hêads, but I think the resemblance 
stops there. They are differently colored. One is yellow and wMte, and the oth- 
er is brown and tan. They are a very différent klnd of dog,— remarkably différ- 
ent. This bulldog's head Is a most emphatlc buUdog's head, whereas the terrier 
Is a remarkably mild species of terrier. They are very différent animais Indeed. 
The terrier looks somewhat llke a cat. It Is a very mîld spécimen. The dogs, 
too, hâve différent coUars on. I don't think that ordinary people would take 
one of thèse for the other." 

Yet, notwithstanding, the court of appeals sustained the complain- 
ant's ïight, Lord Justice Brett asserting: 

"If the goods of a manufacturer hâve, from a mark or device which has be- 
come known in the market, acquired a particular name, the adoption by a rival 
trader of any mark which will cause his goods to bear the same name In the 
market is a violation of the rights of his rival." 

And Lord Justice Cotton observes: 

"It merely cornes to this: Is It possible from the use of this label that the 
defendant's béer may be called or be passed off on unwary or ignorant pur- 
chasers as 'Dog's Head Beer'î" 

The cases of Keddaway v. Banham [1896] App. Cas. 199, Saxleh- 
ner v. Apollinaris Co. [1897] 1 Ch. 893, and N. K. Fairbank Co. v. 
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m. W. Bell Manufg Co., 45 U. S. App. 190, 77 Fed. 869, and 23 0. 
C. A. 554, may profltably be consulted in this connection. 

It bas been urged to our attention by supplemental brief tbat the 
trade-mark of the appellant is in the nature of a false représenta- 
tion, inducing tbe public to purchase and deal with the article un- 
der the belief that it is an article manufactured by the International 
Eed Cross Society, or which had its sanction and indorsement. No 
such défense is asserted by the answer, nor are we advised that the 
International Red Cross Society, which we understand to be a So- 
ciety composed ol charitable and benevolent individuals, associated 
to relieve suffering upon the battle fleld, and to mitigate the horrors 
of war, has ever engaged in the production and sale of médical and 
Burgical plasters. Unless the matter be brought to our attention In 
proper pleadings and by proper proofs. we are not at liberty to con- 
sider the suggestion. Bell v. Bruen, 1 How. 187; Badger v. Eanlett. 
106 U. S. 255, 1 Sup. et. 346, 350; Burbank v. Bigelow, 154 U. S. 
558, 14 Sup. et. 1163. 

The decree will be reversed, and the cause remanded, with direc- 
tion to the court below to enter a decree in favor of the appellant 
hère (complainant below), restraining the use of the Maltese or other 
description of cross of red color upon the goods and packages of the 
appellee, and for an accounting with respect to the damages which 
hâve accrued by reason of the use of the infringing design. 



THE OOLIMA. 

(District Court, S. D. New York. July 24, 1897.) 

1. Capsizing AT Sea— Seaworthinbss— Tbndkr Model— Dbck Load— Distbi- 
BTjTioN oî" Cargo— Stokms. 

The steamship C. on a voyage from San Francisco to Panama capsized 
In a storm about 25 miles off ttie Mexican coast not far from Manzanillo, at 
about 11 a. m., May 27, 1895. The weather dld not amount to a gale untU 
8 a. m., but at 6 p. m. the master, in order to head the seas, had turned 
the ship two points off her course. The ship could not be lîept head to the 
seas, and oceasionally fell off Into the trough of the sea where she roUed 
heavily, and in three successive larger waves was turned over completely 
with nearly a total loss of ship, passengers and crew. She carried a deck 
k)ad of 47 tons of lumber. Deck loads were customary on such trips. Such 
storms were not expected at that time; but the disaster was within five 
^yeeks of the season of dangerous storms on that coast. The ship had run 
for 20 years on that Une. Her beam was somewhat narrower in comparison 
with her depth than in most steamers of her class. Upon very great con- 
flict in the évidence as to the nature and severity of the storm: HeW, tiiat 
the storm was not phénoménal In character, nor more severe than every 
steamer should be prepared to meet; that a steamer is not seaworthy, 
whlch in such a storm can neither keep out of the trough of the sea, nor 
ride safely in it; that though a deck load was justiliable under the custom 
of San Francisco, no custom can validate navigation by an unstable ship, 
nor excuse the neglect to load sufficlent heavy welghts below; that such 
neglect combined with the naturally tender model of the ship was the cause 
of this catastrophe, through shifting of the cargo when rolling heavily in the 
trough of the sea, constituting unseaworthiness for which the ship and 
owners are answerable, except so far as relieved by statute. 
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S. Hartbr Act — Nboligenck in Loading — Limitation op Liability — Rbv. 
Bt. § 4283. 

It being found that the disaster was caused through neglect to load the 
vessel In such a manner as to secure reasonable and necessary stability, 
and that the loading was done by the stevedore under the Immédiate su- 
pervision and direction of the master and livst oflScer of the ship, but with- 
out any other supervision or immédiate control by any of the gênerai of- 
flcers of the corporate owner: Edd (1) that this négligence was in law im- 
putable to the owner so far as to render inapplicable the exemption from 
Uabillty provided by the third section of the Harter act, requiring the 
"exercise of due diligence by the o-mier"; (2) that the owner was entitled 
to the limitation of liability provided by section 4283 of the Revised Stat- 
tites, Inasmuch as the négligence was In the superlntendenee of the load- 
ing, whlch was properly commltted to the master and the flrst offieer of the 
ship, and specially belonged to. their duties, and the neglect was not in fact, 
nor by construction of law, within the knowledge or prlvity of the owner, 
or any of Its gênerai offlcers; (3) that the cargo was entitled to participa te 
with other clalms In the distribution of the proceeds of the ship and freight. 

Hoadly, Lauterbach & Johnson, for petitioner the Paciflc Mail 
Steamship Oo. 

E. D. Bénedict and3Iaxwell Evarts, advocates. 

Butler, Notman, Joline & Mynderse, Convers & Kirlin, and Cowen, 
Wing, Putnam & Burlingham, for creditors. 

BROWN, District Judge. The pétition in the above matter was 
filed by the above-named company, a New York corporation and owner 
of the steamship Colima, for a limitation of liability under section 
4283 of the Revised Statutes, against claims arising out of the loss 
of that steamer by capsizing in a storm about 25 miles off the coast 
of Mexico, at about 11 a. m. of May 27, 1895. The steamer and her 
cargo were totally lost ; and out of about 209 persons, composiug her 
passengers and crew, only 29 or 30 were saved. The sum of $23,846.58, 
freight, has been paid into court or secured. 

The petitioner allèges that the loss of the steamer arose through 
périls of the seas, without any négligence or fault; or if there was 
fault, that the loss and damage were done. occasioned or incurred 
without the privity or knowledge of the owner; that due diligence was 
used to make the ship seaworthy, and exemption is therefore claimed 
also under the act of 1893. Six answers to the pétition hâve been 
interposed by varions damage claimants, for the loss of life, loss of 
cargo, baggage, and effects, and for personal injuries and suffering. 
The answers deny that the loss was by sea périls and aver that it arose 
through the négligence of the petitioner and of the persons in charge 
of the ship, with the petitioner's privity and knowledge; that the 
steamship was sent to sea in an unseaworthy condition by reason of an 
improper deck load, and of bad stowage of the cargo, and that she was 
not properly manned and equipped for the voyage. Several of the 
answers also allège that the petitioner failed to exercise due diligence 
to make the ship seaworthy; and that the loss also occurred through 
the incompétence and inefflciency of her master and officers, and 
through their négligent and unskillful management of the ship. The 
principal question litigated is whether through her model and the 
mode of loading and distributing her cargo, she was so lacking in sta- 
bility as to be deemed unseaworthy. 
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The Colima was one of a Une of steamers engaged in tlie carriage 
of passengers and cargo between the ports of San Francisco and Pana- 
ma, and intermediate ports. She was built of iron, in 1873, 312 feet 
long, 40 feet extrême beam on lier steerage deck (architecturally lier 
main deck) with a tumble home of 4 feet, to 36 feet beam on the hurri- 
cane deck; depth 36i feet from the floor of the hold to the hurrieane 
deck, 29 feet 1 inch to the main deck, and 20J feet to the steerage 
deck. Her tonnage was 2,906 gross tons, 2,143 tons net. Her bot- 
tom plates were about 23 inches below the floor of the hold, and her 
keel 10 inches deeper. Forward of her engine room she had flve decks 
above the hold, namely, the orlop, freight, steerage, main, and hurri- 
eane deck; aft, there was no orlop deck. On her hurrieane deck she 
carried two houses, one 4 feet long, the other 25 feet, each about 7 
feet high. 

The steamer sailed from San Francisco on May 18, 1895, 4| feet by 
the stem, with a mean draft of 20^ feet. Her Lloyd's load mark al- 
lowed 22^ feet. She had on board a mixed cargo, amounting in 
ail to about 1,476 long tons weight, viz.: 1,166 tons of heavy dead 
weight cargo, and 666 "measurement" tons of light cargo, weighing 
310 long tons. She also carried 140 tons of ballast, 500 tons of coal 
in her bunkers, 65 tons of stores, and about 13,000 gallons of water 
for use on the voyage. Of her dead weight cargo, about 821 long 
tons consisted of flour and corn, the larger part of which probably was 
stored in the lower hold and on the orlop deck. But light and heavy 
goods destined for the same port, were generally stored together, 
for convenience in unloading at the eight or nine way ports. A deck 
load of lumber, about SJ to 4 feet high, and of from 39 to 43 long 
tons (43 to 47 short tons) was carried on the hurrieane deck, extend- 
ing forward from a few feet aft of the fore rigging to within three or 
four feet of the capstan, and across the sliip to within about 2^ feet 
of the rail on each side, to which the lumber was securely lashed. Mr. 
Bingham, the stevedore, thought that two loads or about four tons 
of the lumber were put below the hurrieane deck, but as he spoke from 
information only, the objection to that testimony must be sustained, 
and there is no compétent évidence, therefore, that any of the 47 tons 
of lumber were below deck. 

On leaving San Francisco the ship rolled heavily in crossing the 
bar, so that Pilot Kerts found diflSculty in getting off the ship. He 
says the bar was very rough, though not breaking. Others say the 
bar was not very rough; if it was, the tide gauge on shore did not in- 
dicate it. At the way ports of Mazatlan, San Blas and Manzanillo, 
67 long tons of cargo were discharged and 77 long tons taken on 
board. While lying at thèse way ports, as well as in crossing the 
bar, several witnesses testify to the excessive roUing of the ship; 
and the seamen Zangaree and Johnson then considered the ship 
cranky. The pilots say she behaved well. 

The steamer left Manzanillo at 4 p. m. of May 26th, with her mean 
draft diminished to about 19^ feet, through the consumption of fuel 
during the previous eight days. The weather was then elear, and 
the sea calm, with swells from the southeast. A blood-red sunset 
was thought by some seamen to indicate wind ; and later the captain 
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predicted a stonn. Between midnight and i a. m. the weather be- 
came squally, with increasing wind. At 3:40 a, m. in rounding a 
point, the ship's course was changed from S. E. to E. S. E. At 6 
a. m., as tlie ship was rolling considerably, she was again turned to 
the S. E., in order to head the seas; and that course, so far as pos- 
sible, wa6 thereafter maintained. It was not until 8 a. m. that the 
weather amounted to a gale, but the wind and seas were still in- 
creasing. By 9 a. m. she was rolling heavily and began to hâve difQ- 
culty in keeping steerageway. At that time she fell off into the 
trough of the sea for about 5 minutes, then came up, but soon fell 
off again, for almost 15 minutes, during which time she shipped a sea 
aft which carried away the af ter-house and injured one seaman at the 
relieving tackle. More steam was ordered and given; she came up 
again head to the sea, but did not maintain herself steadily and con- 
tinued to fall off from time to time. Nearly ail the witnesses say 
that by this time the ship was rolling very heavily. 

Between 9 and 10 a. m. oil was thrown over to ease the ship, but 
without much avail. About 10 :15 she again fell oflf into the trough 
of the sea, took a heavy lurch, and shipped a sea on. the lee side, 
so as to carry away three of the starboard life boats, shift her cargo, 
and give her a strong list to starboard, from which she never recov- 
ered. Eight of the twelve witnesses from the Colima testify to this 
strong list about a half hour before the ship went down; five of them 
testify to great noises heard from below at the same time, which they 
describe as a rumbling, a thundering, or a blow. The judgment was 
then formed that the cargo had shifted, and I hâve no doubt that 
such was the fact. Several witnesses speak of a slight list from the 
time of leaving San Francisco. I do not find sufflcient évidence of any 
material list until that above stated. When the storm came on the 
natural inclination of the ship to leewaxd, increasing in the increas- 
ing wind and sea, affords a sufflcient explanation. of the witnesses' 
impressions as to an increasing list prier to that above ref erred to. 

From the time of this heavy roll and list taken about half an hour 
before she sank there was much gênerai alarm on board, though three 
of the petitioner's witnesses disclaim any such alarm. Several of the 
witnesses testify to a graduai increase of the list to starboard there- 
after. 

There is no évidence of any further efforts to relieve the ship until 
just before the final disaster. She had two masts, schooner rigged, 
and a full set of sails below; but except one, or at most two, of the 
head sails, none of the sails were bent or ready for use; so that the 
spanker could not be set in order to assist in keeping head to the sea, 
by the use of which as two of the seamen testify, the steamer might 
possibly bave been saved. 

At 10:40 a. m., the ship being again in the trough of the sea and 
heading S. by W., the third mate was ordered by the captain to eut 
loose the deck-load, which was done at once. It did not move, how- 
ever, immediately; but just as the lashings were eut, three heavy 
seas came in succession, and the ship, not recovering from the one 
before she was stnick by the next, was carried over completely upon 
her beam ends, so that her masts touched the water and her decka 
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were perpendicular, and in five minutes after she fllled and sank stem 
first. The captain remained on, tlie bridge to the last. 

Before the vessel sank a few of the passengers and crew had been 
carried away by the lee wash; many others made their way to the 
outside of the ship and along the keel, where a few, including the 
third mate, jumped overboard, while the rest remained there until the 
ship went down. Soon afterwards the sky partly cleared, the sun 
became visible, and the wind was much abated; but after 15 or 30 
minutes, a squall broke forth with a violence that seemed much great- 
er than before. The small boats, rafts, or wreckage on which the pas- 
sengers and crew had taken refuge, or to which they were clinging, 
were overturned; pièces of the floating lumber or wreckage were 
caught up from the crests of the waves by the circling wind, carried 
for considérable distances through the air and dashed against the 
persons who could not avoid them, by which some were killed and 
many others injured. This soon abated and after a time, variously es- 
timated from one to three hours, the weather again became calm. 
Most of the 29 or 30 survivors were picked up the next day by the 
steamer San Juan; a few reached the shore on rafts. Hansen, the 
third mate, was the only ofificer who was saved. 

Of the survivors, twelve hâve been examined as witnesses in the 
présent case; four for the petitioner and eight for the claimants. 
Many other witnesses hâve aiso been called. The testimony is volu- 
minous, and conflicting as respects the nature and severity of the 
storm, and the loading, the stability, the behavior and the seaworthi- 
ness of the ship. Some of the apparent conflict is no doubt due to 
the lack of distinction between the weather before the ship sank and 
the weather that followed. AU that is material to the Oolima is its 
character before she went down, not what it became afterwards. 

1. To exempt the petitioner from ail liability under section 4283, it 
must appear that the loss or damage was "done or incurred without 
the petitioner's privity or knowledge." To exempt it under the Harter 
act from the claims of cargo owners (27 Stat. 445 ; 2 Supp. Eev. St. p. 
81), it must appear that the ship was seaworthy in fact, or that "due 
diligence" was used to make her so. The burden of proof is upon the 
petitioner. It accordingly accounts for the disaster by the severity 
of the storm, contending that the storm was so extraordinary, that 
the loss of the ship affords no presumption of her unseaworthiness, 
and that it was only one of the unavoidable risks and périls of the sea. 

This is a crucial point. For no steamship can be deemed fit for a 
sf^a. voyage if in an ordinary storm, when not disabled, she can neither 
keep out of the trough of the sea, nor ride safely in it. Steamers 
ougiit not to capsize, except under most extraordinary circumstances. 
As respects stability, they hâve naturally a double advantage over sail 
vessels, in the great weight of their engines and boilers below, and 
in the absence of heavy spars and sails aloft. They should be stable 
enough to lie safely, in ordinary storms, in the trough of the sea; be- 
cause they are liable at any time to be forced into that situation, and 
often are forced into it, for considérable periods, by the accidentai dis- 
abling of their machinery. Mr. Vining and Mr. Martin, experts of 
great expérience, say that the Colima was of a tender model, from 
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the narrowness of Ler beam (40 to 36 feet) in proportion to her depth 
(29.1 to 36 feet). Their testimony is to some extent confirmed by a 
comparison of her dimensions with recognized standards of stability 
and witli other vessels of ber class. Her extrême breadtb of 40 feet, 
as against a depth of 29.1 feet, was nearly 7 per cent, below the aver- 
age proportion; and her "tumble home" of 4 feet materially increased 
this disadvantage. She was natnrally, therefore, a somewhat tender 
ship, and required more than usual care in the distribution of her 
cargo to lîeep abundant heavy weight in the hold. Walton's Know 
Your Own Ship, 136, 137, 110, 111. Uniess, therefore, the weight of 
évidence shows that this storm was really one of such extraordinary 
severity that a steamship could not reasonably be expected to weather 
it, the f act that the Colima capsized in it, in the absence of any cer- 
tain évidence of the amount of heavy weight cargo in the hold, war- 
rants the inference that she was lacking in seaworthy stability through 
her tender model and the mode of loading combined; and such is my 
conclusion. 

As to the character of the storm the petitioner bas examined four 
witnesses from the Colima; the claimants, eight. The witnesses for 
the former are Hansen, third mate; Carpenter, the ship's storekeeper; 
Avilas, the engineer's storekeeper; and Sutberland, a passenger. Of 
the claimants' eight witnesses from the Colima, four were seamen, viz. : 
Johnson and Ailiman, belonging to the Colima's crew, and Ross and 
Zangaree, who were seamen in the United States navy, returning as 
passengers to New York. The other four were passengers and ail 
intelligent witnesses. The testimony of Ross, boatswain's mate on 
the battle ship Texas. I consider speeially valuable, from bis long ex- 
périence of 31 years in the navy, and 39 years as seaman. From his 
familiarity with the sea, he apparently did not màke much account of 
the excessive roUing of the vessel, to which most of the witnesses tes- 
tify, until about half an hour before she went down. He says that 
she then began to roll very heavily, and in a heavy roU, took a list 
to starboard, from which she did not afterwards recover; that she 
shifted her cargo at that time, as he judged, agreeing on that point 
with six of the other witnesses. From that time he was alarmed for 
their safety. 

Both Ross and Zangaree say that the storm was an ordinary gale, 
or only a little more, and nothing lilœ a hurricane or a cyclone. John- 
son and Ailonan and the four passengers say the same. Aikman says 
the storm before the ship went down was "nothing out of common, 
nothing that a vessel ought to take any notice of." Johnson also says 
that the Colima acted cranky from the start; that in passing over 
the bar she "rolled deep and recovered slowly" ; because top-heavy in 
the whole loading from having too much on deck, and because the 
aft hold was only about half full; to which Aikman also testifles in a 
gênerai way, though it appears on cross-examination that he did not 
fully examine the hold in the darkness. Johnson further says that 
the Colima always acted a little cranky, and would always roll in the 
outside ports down the coast, and was "never considered a steady 
ship, in his opinion and in that of everybody else." Zangaree also 
says that she acted cranky; and that on the coast, before the storm, 
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she "rolled more than any other vessel he was ever în." Other wit- 
nesses speak of her excessive rolling before the storm; and nearly 
ail testify to her ûeavy rolling after 9 a. m., when she fell into the 
trough of the sea; and with this agrées the shifting, about that time, 
of the loosely piled sait on the steerage deck, and of the cases and 
drums of oil on the main deck. Nine of the witnesses testify to the 
heavy list taken a half hour before she went down. Zangaree, Boyd 
and Cushing say this list was from 20° to 30°. Six of the witnesses 
testify to the rambling noises heard below, indicating a shifting of 
the cargo at that time, and to the increasing list subsequently, as 
would naturally ensue. Water temporarily taken on deck by the lee 
wash, does not account for such a list. 

Hansen, on the other hand, who had been on the Colima 22 months 
and made 10 voyages in her, and who came on watch at 8 a. m., says 
that the weather was then a gale and increasing, with a cross, choppy 
sea, and the wind in puffs, squally, unsteady and varying ail the time 
from three to four points viz., from E. x S. to S. Several witnesses 
State the contrary; and with that agrées Hansen's statement, that at 
10 :4;0 a. m. when the ship was in the trough of the sea, flve minutes be- 
fore sàe went down, "she was heading W. x S." He says he was in a 
storm in the Colima about a year before; but that this storm after 
10 a. m., was the worst he was ever in. He was not used to the At- 
lantic. After the ship went down, there was a lull, and after that a 
squall which seemed fiercer than before, with the wind circling. The 
ship fell off, he says, because she could not get headway enough against 
wind and sea to answer her helm; he had had no similar difiSculty be- 
fore with the Colima, or in any other steamer; and he says she show- 
ed n.0 signs of being cranky, or of excessive rolling, but behaved well 
throughout, until the three seas came that carried her over; and that 
he would call her "a very stiff ship, very steady indeed." He says 
nothing of any permanent list taken a half hour before the three 
waves, though at 10:40 a. m., flve minutes before she went down, he 
says "she was leaning about 10 degrees to starboard," and that the car- 
go did not shift. Up to 9 a. m., he says there was nothing particular 
calling for mention in the log beyond what he had noted at 4 a. m. ; 
that they "were used to heavy wind and squalls, and didn't count that 
much of anything." 

Avilas was below in the angine department until about half an 
hour before the ship went down, when he was sent up to call ail hands 
in. order to right the things that had gone adrift below; he confirma 
the heavy list taken at that time, which he says he noticed below, but 
which was more noticeable on deck. The passenger Sutherland had 
never been in a storm at sea before; he had seen heavier seas, but the 
wind he says was the worst he ever saw. His account is very con- 
fused and untrustworthy. Garpenter says that at 5:30 a. m. the 
weather was not bad, but squally and stormy ; that it began to increase 
about 8 a. m., and that the wind and seas got heavier; before the 
three seas struck her, the wind, he says, was blowing hea^y and a big 
sea running, but she was behaving well enough; he noticed her roll- 
ing, but it was not very heav'y before the three seas. He was then 
on the main, deck, but when those seas came he ran to the hurricane 



672 82 mOmULh REFORTBIR. 

deck, just as Hansen had eut loose the lumber. He heard nothing 
of any sMfting of cargo, and he makes no mention of any previous list, 
or heavy lurch. I flnd nowhere any contradiction of Johnson's tes- 
timony, that from the first the Colima "rolled deep and recovered 
slowly"; the latter a circumstance of the greatest signiflcance. Car- 
penter further says that the storm was the worst he was ever in; 
but from the context this seems to refer to bis expériences when be 
was in the water in the subséquent squall after the sliip sank. It is 
at that time, and not before, that the squall is described by some of 
the witnesses as a cyclone; and though the testimony derived from 
the impressions and expériences of the witnesses while struggling in 
the water, does not afford a very trusty basis for a comparison of the 
storm as it was then with the preceding storm, as felt on shipboard, 
or with other stonns; stUl it may be, from the graphie incidents 
narrated, that after the short clearing up after the ship went down, 
the squall that broke out afresh was much severer than before, and 
for a brief period had the character of a local cyclone or whirlwind. 
It is évident, however, that this character was not long retained, and 
in from one to three hours, the weather was again,calm. The ques- 
tion hère is not whether there was a brief cyclone or whirlwind in the 
squall that arose after the ship sank, but what was the weather up to 
the time she went down. Up to that time no incidents are mentioned 
analogous to those occurring afterwards, nor anything suggesting a 
whirlwind, hurricane, or cyclone, as that word is ordinarHy under- 
stood. The weight of évidence is that when the ship went down the 
storm was "but little more than an ordinary gale," "nothing that a 
vessel like the Colima ought to take any notice of." 

The testimony of the claimants' witnesses is, indeed, given in their 
own interest, as ail hâve claims which their évidence supports; but I 
hâve not found that mère pecuniary interest is usually more productive 
of distorted testimony than is often caused by the bias of officers 
and seamen when testifying in behalf of their own ship, and their 
own employers. The claimants' testimony seems for the most part 
free from extravagance and inconsistency. Carpenter's statement on 
the other hand, that the ship was not rolling heavily until the "three 
seas" that capsized her, is not consistent with a "big sea running," 
to which he testifies; and Hansen's statement that he "should call 
the Colima a very stifE ship, very steady indeed," is so contrary to the 
great weight of évidence, that I cannot give much crédit to any of 
his testimony as to matters of opinion, judgment, or estimate. The 
fact also that Hansen, Carpenter and Sutherland make no mention of 
the strong and permanent list to starboard, taken about half an hour 
before the ship sank, to which the other nine witnesses testify and of 
which I cannot hâve any doubt, — a circumstance of vital import, which 
they must bave observed and could not hâve forgotten, — seriously dis- 
crédits the candor of their narratives, and the confidence to be placed 
in their testimony. 

As respects the character of the storm before the ship went down, 
the weight of the direct évidence, therefore, as I hâve aiready said, 
seems to me decidedly with the claimants ; that this storm was not a 
hurricane, nor a cyclone, as that word is commonly understood, nor a 
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storm of such severity, nor accompanied by any sucli extraordinary 
f eatures, as to account for the sMfting of cargo and capsizing of a sea- 
worthy steamship. Although most of our extensive storms are rotary 
or cyclonic in movement, the term as thus used does not dénote unusual 
violence; many of such storms are not severe; and ail seagoing ves- 
sels are expected to be prepared to meet them. The weight of évi- 
dence, and even Hansen's testimony itself, caref uUy examined, does not 
show any such continuons or permanent change of wind as to justify 
the conclusion that this storm was of a cyclonic character. It was, 
moreover, comparatively brief and limited in extent. It did not amount 
to a gale for more than six or seven hours altogether; consisting, as 
Zangaree describes it, of two heavy squalls, one from 8 to 11 a. m. and 
the other from 12 to about 3 p. m', with the sun shining out between. 
No maritime reports give it any wide area. The San Juan felt it 125 
to 150 miles to the southward of the Colima, and lay to until 4 p. m.; 
but veithout damage or any other incidents mentioned. Of two or 
three schooners making a harbor on the Mexican coast, one ran upon 
the rocks. No other casualty is reported ; while a little 20-foot sailing 
boat weathered it, and came into Manzanillo the next day, without 
damage. 

Other négative circumstances confirm the moderate character of this 
storm, at least up to the time the Colima sank. No seas were shipped 
forward, nor anywhere on the weather side; nothing on deck was car- 
ried away or damaged there. While the ship was kept head to the sea 
or nearly so, she suffered no damage. It was only when she was in the 
trough of the sea and rolling heavily that any seas were shipped or 
injury done; viz. once at about 9 a. m., when a sea damaged her 
houses aft; and again at about 10:15, or a half hour before she went 
down, when the three starboard beats were carried away by the lee 
wash, at the time of the heavy lurch that shifted her cargo. I accept 
this shifting as a fact; not merely from the direct testimony as to the 
noises heard below, at that time, but because in no other way can the 
heavy and increasing list to starboard from that time on, which so 
many witnesses testify to, be explained. Again, many persons, while 
the ship lay upon her beam ends and in the trough of the sea, clambered 
upon the outside along the keel, and remained there, neither blown 
off, nor washed off, till the vessel went down. None of thèse circum- 
stances are compatible with an extraordinary wind or sea. 

My conclusion therefore, on this branch of the case, from the direct 
and circumstantial évidence is, that the Colima capsized in a heavy 
squall or brief storm but little above an ordinary gale, because from 
her tender model and mode of loading combined, she lacked the usual 
and requisite stability, or righting power ; that in conséquence of that 
fault, she roUed deeply and recovered slowly, and not being able to 
keep head to the sea, her rolling was still deeper in the trough of the 
sea when she fell off; that in that situation, a deep roll at 10 :15 caused 
her cargo to shift to starboard ; that this again still further enfeebled 
and retarded her righting power, so that when three larger seas came 
in succession, as ordinarily happens from time to time in ail storms, and 
caught her in the trough of the sea, she was unable to recover, through 
feebleness of righting power, and was consequently carried over upon 
82 F.-43 
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her beam ends. This is but the naturel progrès» of an unstable ship 
in an ordinary storm, wlien she cannot keep out of tlie trough of the 
sea. Nothing phénoménal is needed to explain it. If she had sea- 
worthy stability and was properly managed, something phénoménal 
would be needed to explain this disaster; the weight of évidence does 
not indicate the présence of any such phénoménal cause. It is a sig- 
niflcant circumstance, also, that in order to head the seas, the master 
at 6 a. m., put the ship 2i pointa off her course. This is not usually 
done by a steamship, even in the midst of an ordinary gale. That the 
master did this two hours bef ore the weather became an ordinary gale, 
is, in the absence of any other explanation, persuasive évidence that 
the ship was not in condition to meet a storm, and that he knew it, 
either f rom knowing the mode of loading, or from the behavior of the 
ship up to that time. 

2. It is urged that the Colima ought to be held seaworthy, because 
she had mn upon this route for 20 years without accident, loaded dur- 
ing the preceding 5 years by the same stevedores, in the same gênerai 
manner, and in a way testifled to as flrst clasa; and because upon the 
mode of loading described, compétent experts in San Francisco hâve 
testifled that she was perf ectly seaworthy, and that the deck load had 
nothing to do with the disaster; ajid also because at that season storms 
were not to be anticipated. 

(a) But if the above conclusion as to the character of this storm is 
correct, none of thèse considérations meet the case. If the Colima had 
been making thèse voyages for 20 years, she must hâve been in many 
such storms before. How she behaved in them is not shown, except 
that Hansen says she never before fell off into the trough of the sea 
during the 22 months he was in her, including one storm about a year 
before. If she had no préviens trouble, the présent trouble presump- 
tively arose from her différent trim and stability, or from some other 
defects in the ship or her machinery not disclosed. It was not till 10 
a. m., that even Hansen says this storm became such as he was never 
in before; but the ship fell off in the trough of the sea from 9 a. m., on ; 
if, therefore, she did not fall off before this voyage, the trouble hère was 
not in the storm, but in the Colima. 

(b) As respects similarity of loading on prior voyages, the évidence 
furnishes no data for comparison; and even if this were shown it would 
not sufflce, unless the stability of the ship with such loading were es- 
tablished, either by expérience in storms, or by deflnite proof of the 
distribution of the heavy weight cargo. 

(c) It is this lack of "deflnite proof of the mode of distributing the 
heavy-weight cargo, or of the weight that went into the hold, that 
makes it impossible, as it seems to me, to solve this case from that 
side; and requires its solution upon the évidence as to the character 
of the storm and the behavior of the ship. Ail that the stevedores can 
say is, that the heavy cargo went mostly in the lower hold and on the 
orlop deck; stating also the decks where the goods for différent ports 
were stowed. How large a fraction the word "mostly" represents does 
not appear; while it does appear that there was more or less heavy 
cargo on every one of the flve decks, including the 43 to 47 tons of lum- 
ber on top. It appears that the cargo for Acajutla, for example, was 
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379 tons (the largest for any single port, except that for San José) and 
consisted largely of flour; but ail of the cargo for this port that was 
stowed aft, went on the freight deck, and not in the hold. In f act ail 
of the cargo for Panama and for Acapulco itself; and parts of the 
cargo destined for Acajutla, Ohamperico, San José and the ports of 
transfer (at Acapulco) were stored on the freight and steerage decks; 
and the goods for thèse ports comprised two-thirds of the cargo, hoth 
of heavy and of light goods. None of the San José cargo (531 tons), 
which was nearly one-third of the whole, went into the lower hold. 
The practice in loading was, as Woolnough repeatedly states, to put 
ail of the cargo destined for the same port together in the same part 
of the ship, that is, heavy and light weight together, for convenience 
in unloading; and the cargo in the lower hold was mixed. Twenty 
tons of oil, combustibles and live stock, were also on the main deck, 
which architecturally constituted deck cargo. I haye not been able, 
therefore, to ascertain with any certainty the weight of the goods stored 
in the hold; but the évidence does indicate that a large proportion of 
the heavy goods was stored above the hold. 

(d) Other évidence makes it doubtful whether the stowage was as 
full or as compact as the stevedores assert. I hâve already referred 
to the statements of Johnson and Aikman, that the aft hold was only 
about haM full. They may be mistaken in this; if not mistaken, the 
reasons for leaving that space might be for taking in way goods; or 
because there were not goods enough for the ports represented in the 
aft hold, to fill the space, on the principle of convenience, which in part 
governed the loading. 

(e) But aside from this, the draft of the ship, her tonnage, and the 
amount of her cargo spaces, indicate that she was only about two-thirds 
full. Her "net tonnage" was 2,143 tons; her net cargo capacity, 
much greater. The entire weight of this cargo was but 1,476 (long) 
tons. Frear, p. 1084. Mr. Bingham says he has put aboard of her 
over 2,300 (short) tons, weight and measurement; hère she had but 
1,950 short tons, weight and measurement Again, her draft on leav- 
ing Manzanillo was 3 feet less than the Lloyd's load mark, équivalent 
to about 720 long tons less than a full-draft load. So also the cargo 
spaces occupied for her dead weight and measurement cargo, com- 
puted with a pretty wide allowarice for variation (Steamship Co. v. 
Grâce, 22 0. G. A. 7, 75 Fed. 1019-1021), seem to me to show that at 

' least one-fourth of the net cargo space was unoccupied. Ail thèse cir- 
cumstances make it probable that the stowage was not so full, nor so 
compact as it might easily hâve been; nor such as to prevent Shifting 
under circumstances calculated to cause shifting unless the cargo was 
very securely stowed. 

(f) The testimony of the experts Metcalf and Goodall, as to the sea- 
worthiness of the Colima for this voyage, is materially affected by the 
uncertainty as to the stowage. The hypothetical questions put to 
them did not locate the place or places where the supposed 900 tons of 
flour or heavy cargo were stowed; but their answers are conditional; 
Metcalf's, upon its stowage in the hold and on the orlop deck (pages 
171, 178) ; Goodall's, upon its stowage "in the bottom of the ship." The 
latter adds: "Any seafaring man would place that weight in the 
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lower hold, to see that the vessel, no matter what vessel it is, was stiff 
enough." Page 210. Evidence that that weight was so placed is pre- 
cisdy what ia lacking. There were but 821 tons oî floiii' and corn in 
ail; and it is certain that a considérable part of the flour and com 
was not stowed in the lower hold, but above it; some on the orlop 
deck, and other parts of it above the orlop and on the two decks above. 
The deck load of lunaber was of 43 to 47 (short) tons, instead ol 30 to 40, 
as given in the hypothetical questions; and Metcalf s answer assumed 
portions of it to be stored on both decks; whereas even if Bingham's 
information was correct, 43 (short) tons would be on the hurricane 
deck, and only four tons below. Mr. Metcalf also on cross-examina- 
tion, says: "If she had any extraordinary light cargo in the lower 
hold, I would say that she could not carry a deck load. It is a ques- 
tion of stability." Page 170. There was considérable light cargo on 
board and Woolnough says "there might be furniture ail over the ship; 
he could not tell." Thus évidence of the necessary exclusion of light 
furniture from the hold is wanting. Page 619. 

(g) The usages of the time and port are material in questions relat- 
ing to the equipment of the ship, the carrying of a deck load, or of dif- 
férent kinds of cargo on the same voyage; the amount and arrange- 
ment of dunnage; the proximity of différent kinds of goods to each 
other, and the mode of stowing and securing them. The Titania, 
19 Fed. 101; Tidmarsh v. Insurance Co., 4 Mason, 439, Fed. Cas. No. 
14,024. But such usages can hâve little application to questions af- 
fecting the stability of the ship. For no custom can validate naviga- 
tion by unstable ships, nor can custom détermine whether a given ves- 
sel with a given loading is stable or not. Ships vary greatly in model, 
and the requirements of loading in order to insure stability vary ac- 
cordingly. Thèse requirements are matters of positive knowledge, 
which no usage can affect or vary. Each ship présents her own prob- 
lem. Custom has little, if any, scope for application. And as the lim- 
its of stable loading are determinable by rule for any given ship, no 
usage or practice can justify a departure from it. 

(h) USTor is the fact that storms were not anticipated, or were not 
usual at that particular time, even if true, any légal justification for 
sending the Colima to sea unprepaiied to meet them. The Pacific coast 
is not exempt from storms. Hansen had been in one about a year be- 
fore in the Oolima, and says they often had heavy squalls; they were 
used to that, and didn't count that much of anything. Groodall had 
"met tlje Colima at sea, sometimes in heavy weather," and Bingham, in 
accounting for her loss, says: "She got in a gale of wind, and in the 
center, I suppose, and that is what a good many get in that locality 
every few years." TMs catastrophe, moreover, happened within flve 
weeks of the date when, according to the hydrographie office, "the sea- 
son of dangerous storms sets in." It would be trifling with human life 
to justify legally a voluntary disregard of the liability to such storms so 
near the ordinary time of their occurrence.^ I should add that the sn- 
perintendent makes no such daim, but states his belief that the ship 

1 See The Queen, 78 Fed. 163, as to boisterous weather to be expected at 
this perlod. 
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was f ully seaworthy in fact, and that lie would not otherwise hâve al- 
lowed her to go to sea. It is, nevertheless, possible, and even prob- 
able, that this disaster arose from tliis single cause, viz.: overconfl- 
dence by the master and mate in a continuance of the nsual mild 
weather, and that this led to more regard for the easy and convenient 
handling ol the cargo than for the requirements of stability in load- 
ing; and that the aft sails were not bent for the same reason; so that 
when the storm came, the ship was equally unprepared for it, above 
deck and below ; and hence the unusual order of the master to put the 
ship off her course in order to head the seas two hours before the 
weather amounted to a gale. 

(i) Considering the height of the hurricane deck, I do not understand 
how the deck load of from 43 to 47 (short) tons of lumber can be re- 
gard ed as an immaterial factor in causing this loss. The objection is 
not to the mère fact that it was a deck load; for the custom of San 
Francisco is clearly proved to allow that, and the Colima had often 
carried greater deck loads than this. Its importance hère is merely 
as a part of the distribution of the heavy cargo weights; and this dis- 
tribution, however légal in other respects, is subject to the prime re- 
quirement that it must not préjudice the requisite stability of the ship. 
Whatever be the model of the ship, a deck load may be safe if there is 
sufiBcient weight in the bottom to offset it; otherwise not. The différ- 
ent language of ail the experts alike imports this. The influence of a 
high deck load on a rolling ship, dépends not merely on the dead 
weight and the long leverage that its height gives, but also on its mo- 
mentum acquired in the movement of rolling and tending to heel the 
ship over ; and the momentum is in proportion to the velocity, or lev- 
erage length. Its inertia in resisting the ship's recovery when she is 
heeled over is in the same proportion; and this is perhaps of still 
greater importance. Hère the center of the deck load being about 2 
feet above the hurricane deck, was according to Mr. Frear's computa- 
tions, about 21J feet above the water Une, while the bottom of the 
hold was but 16| feet below it. Again, the bottom of the cargo was 
14^ feet below the center of gravi ty of the'whole ship and cargo as he 
estimâtes ; while the center of the deck load was about 24 feet above 
it. Its influence on the rolling of the ship and upon her righting 
power would therefore be equal to that of many times the same weight 
of cargo on the freight deck, and to about three times its weight on the 
main deck. I think this factor, therefore, was important, as Mr. Vin- 
ing and Mr. Martin testifled. 

(k) I do not consider the very interesting question presented touch- 
ing the metacentric height of the Golima; (1) Because the metacentric 
height "is no guide for a vessel's range of stability, but only for small 
angles of 10 to 12 degrees of inclination." Walton's Know Your 
Own Ship, p. 131. (2) Because the data upon which Mr. Frear was 
obliged to work, were not suificiently fixed. They involve the ques- 
tion of the distribution of cargo in another form. 

3. If the Oolima had not suflQcient stability to cope with the storms 
she was liable to meet and was on that ground unseaworthy, was "due 
diligence" used to make her seaworthy, so as to exempt the petitioner 
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under the third section; of the Harter act from ail liability to cargo 
owners? I think not. 

This section has been in several cases adjudged to require due dili- 
gence, not merely in the personal acts ol the owner, but also on the 
part of the agents he may employ, or to whom he may bave committed 
the work of fitting the vessel for sea. The act requires in other words, 
due diligence in the work itself. The Mary L. Peters, 68 Fed. 919; 
The Flamborough, 69 Fed. 470; The Alvena, 74 Fed. 252, affirmed 25 
C. C. A. 261, 79 Fed. 973; The Rossmore [1895] 2 Q. B. 408. On any 
other construction, owners would escape ail responsibility for the sea- 
worthiness of their ships by merely employing agents of good repute, 
whether any diligence and care to make their vessels seaworthy were 
in fact exercised or not. On reason and sound policy no such intent 
in, the statute can be supposed. The context and the pre-existing law 
indicate that the intent of the act is to relieve the shipowner from 
his previous warranty of absolute seaworthiness in fact, and to sub- 
stitute for that warranty a warranty only of diligence, to make the 
ship seaworthy. This différence is of great importance, as it avoids 
responsibility for latent and undiscoverable defects. But the war- 
ranty of diligence remains; and this requires the application of the 
usual rule, that the acts and négligences of the agent are deemed those 
of the principal. 

From other language in the third section of the act the same resuit 
follows. For it exempts only from losses by fault "in the navigation 
or management" of the vessel, and from "dangers of the sea." But 
a danger of the seas (the clause hère invoked), by its settled meaning, 
does not include a danger which would hâve been avoided by the use 
of due diligence in loading or management, and that pai't of the sec- 
tion would therefore not apply. 

The agents of the petitioner to whom the loading of the Colima 
was committed, were the master and the first and third mates, who di- 
rected to which parts of the ship the lots designed for the différent 
ports should go, and the stevedore, whose foreman and employés acted 
in stowing the cargo under such directions. The master and the 
first mate having perished in the disaster, there is no eyidence as to 
what rules or cautions they observed, or attempted to observe. But 
the testimony of Hansen, the third mate, and of Woolnough, the act- 
ing stevedore's foreman, does not indicate that they recognized any 
need of caution in loading on account of the Colima's comparatively 
narrow beam. On the contrary, Hansen, who had charge of stowing 
the forehold and forward end of the ship, expressly says he should call 
her "a very stiff ship." If he believed this, he would not naturally 
distribute the cargo forward with the care that a more tender model 
requires. The repeated statements of both those witnesses, that con- 
venience in unloading at the différent way ports governed tlie placing 
of cargo; the fact that a considérable part of the cargo was light 
goods; that the cargo in the lower hold was mixed, and that heavy 
cargo and light cargo were in fact put upon every deck below the hurri- 
cane deck, with at least 43 (short) tons of lumber there, do not indi- 
cate diligence in attending to the requirements of the Colima as a 
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iMp of somewhat tender model. In other words, there îs an entire 
lack of évidence that any diligence was exercised of the character re- 
juired, \iz. : a considération of the exceptional model of the Colima and 
Df what she could safely bear. The burden of proof being upon the 
petitioner, and no such évidence appearing, the exemption claimed 
under the ïïarter act, on the gronnd of "due diligence," cannot be sus- 
tained. 

It is further urged that the master's acts in stowing the ship witli 
référence to her stability and seaworthiness, hâve to do with "the 
management of the ship," and are therefore within the third section 
and some language is cited to that effect from the décision in Worsted 
Mills V. Knott, 76 Ped. 584. But that case arose upon acts dont 
at a port of call in the course of the voyage; and what was there said 
had référence to acts designedly done for the management of tho 
ship in the course of the voyage. It is to "management" on the voy- 
age, that the third section of the Harter act refers, as the context in- 
dicates, and not to acts like those in the présent case, in préparation 
for the voyage, before it begins. 

4. I think the petitioner upon surrender of the freigbt ($23,846.58) 
is entitled to the exemption provided by section 4283 of the Eevised 
Statutes as not being privy to the def ects in loading, or in the manage- 
ment of the ship at sea, nor having knowledge of them. Privity and 
knoTvledge are chargeable upon a corporation when brought home to 
its principal ofiQcers, or to the superintendent who is its représentative ; 
and if such privity or knowledge were hère brought home to Mr. 
Schwerin, the petitioner's superintendent, they would be chargeable 
upon the corporation. But the privity or knowledge referred to in 
this statute is not that which arises ont of the mère relation of principal 
and agent, by légal construction; if it were, the statute would hav<' 
nothing to operate upon; since the owner does not become liable at ali 
except for the acts of himself or his agent. The object of this statute, 
however, was to abridge the liability of shipowners arising out of a 
merely constructive privity with their agents' acts, by introducing the 
rule of limited liability prevailing in the gênerai maritime law, upon 
the terms pr^cribed by the statute, — so far at least as respects dam- 
ages for torts; while the act of 1884 extends this limitation to contracts 
also, except as to seamen's wages. 23 Sfat. 57, § 18; 1 Supp. Rev. St^ 
p. 443; Chappell v. Bradshaw, 35 Fed. 923-925; Force v. Insurance 
Co., Id. 778, 779; Miller v. O'Brien, Id. 779, 783, 59 Fed. 621, afflrmed 
168 U, S. 287, 18 Sup. Ct. 140; Gokey v. Fort, 44 Fed. 364-367; The 
Annie Paxon, 66 Fed. 575; Id., 21 C. G. A. 366, 75 Fed. 312, 318, 
319. The knowledge or privity that excludes the opération of the 
statute, must therefore be in a measuie achial, and not merely construc- 
tive; that is, actual through the owner's knowledge, or authorization, 
or immédiate control of the wrongful acts, or conditions, or through 
some kind of personal participation in them. The Bepublic, 9 G. G. A. 
386, 61 Fed. 109, 112, 113, and cases there cited. 

If Mr. Schwerin, the superintendent, had been. either charged t»er- 
sonally with the duty of directing or managing the distribution of this 
cargo, with référence to the stability of the ship, or had assumed that 
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function, the company would perhaps hâve been "privy" to any de- 
fects in loading, arising from tlie négligence of workmen under Ms 
immédiate direction and control, whether he had actual knowledge of 
their delinquencies or not; since it is the duty of the person in immédi- 
ate charge and actual control to see and know that proper directions 
are carried ont. However that may be, Mr. Schwerin. had no such 
duty, and assumed no such function. That duty, as the évidence 
shows, was conunitted to a compétent stevedore, who acted under the 
immédiate direction of the master and flrst mate, or in conjunction 
with them. The master and mate were the proper persons to déter- 
mine and insure the necessary trim and stability of the ship, and are 
supposed to be specially qualifled to do so. Lawrence v. Minturn, 17 
How. 100, 111, 116. Whatever mistakes or négligence may hâve oc- 
curred in that work, there is no évidence that Mr. Schwerin knew of 
them ; nor would they naturally hâve come to his knowledge ; and I do 
not see the least reason to doubt his testimony that he believed that 
the ship was properly loaded and perfectly seaworthy. The deck load 
was no indication to the contrary, because deck loads were customary, 
and safe with proper loading below. 

The failure of the master to hâve the spanker bent, whereby it was 
not in readiness for use when wanted to keep the steamer head to the 
seas, was plainly négligence on the voyage without the knowledge or 
privity of the owner. Though the ship, as I find, was not saf ely load- 
ed, her real trouble arose from falling off into the trough of the seas, 
and it was only in that situation that she suiîered any damage. From 
the fact that after 8 a. m., when the storm flrst became a gale, she f ell 
into the trough of the sea but a few times and for the most part main- 
tained her head to the seas, the inference is strong that, if her spanker 
had been set as customary under such circumstances, she might hâve 
been kept continuously headed to the seas and avoided this calamity, 
as two of the seamen testify. If that is so, and it seems to me impos- 
sible to affirm that it was not, the master's négligence in that regard 
was one of the immédiate causes, though not the sole cause, of this dis- 
aster. If, therefore, the accident is to be ascribed, as I think it should 
be, to bad loading and bad management combined, it is still true that 
there was no unseaworthiness or fault in the ship herself , or her equip- 
ment, and that both of the causes of disaster f ell within the spécial and 
peculiar duties of the master as such; and considering that neither of 
them were within the knowledge, or any actual privity or actual Per- 
sonal superintendence of the petitioner or its managing agent, but did 
belong to the master of the ship in that capacity only and in the exer- 
cise of one of his spécial functidns as master, the case is, I think, with- 
in the intent as well as the language of section 4283. Butler v. 
Steamship Co., 130 U. S. 527, 9 Sup. Ct. 612; Oraig v. Insurance Co., 
141 U. S. 638, 647, 12 Sup. Ot. 97; Quinlan v. Pew, 5 C. 0. A. 438, 56 
Fed. 111, 115-118; The Annie Faxon, supra; The Republic, supra; 
In re Meyer, 74 Fed. 881. 

Decree for petitioner for limitation of liability on payment into 
court of the balance of the freight, and that the cargo owners partici- 
pate in; the distribution. 
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THE HENRY B. HYDB 

MONTAGUE et al. V. THE HENRY B. HYDB. 

(District Court, N. D. California. August 31, 1897.) 

No. 11,088. 

1. Cabribrb of Goods— Contract of Carkiagk— Bill op Lading. 

A bill of lading, wlien signed by the carrier, and delivered to and accepted 
by the shipper without objection, in the absence of fraud, constitutes the 
contract of earrlage, and blnds the shipper, though not signed by him. 

2. 8amb— Stipulations Stampbd on Bill of Ladino. , , ,. 

Stipulations stamped on the face of a bill of lading before its delivery to 
the shipper, and by express terms included therein, become a part of the 
contract. 
8. Same— Spécial Contbact Limiting Liabilitt. 

In the absence of statutory provision to the contrary, a carrier of goods 
may, by spécial contract, contalned In the biU of lading, stlpulate for a more 
limited Uability than that which the law would otherwise impose upon him. 
4 Same— Construction op Bill of Lading— Place of Contract. 

A contract made In New York for the earrlage of goods from there to a 
point in another state Is govemed by the laws of New York unless a difCer- 
ent intention clearly appears. 
6. Samb — Pkesumption as to Law of Another State. 

Where the contract evidenced by a bill of lading Is to be constnied an.1 
enforced in accordance with the law of another state, where It was made, 
and there is no évidence as to the statutes of sueh state, the presumption 
is that the gênerai commercial law governing bills of lading is there in force. 

0. M. Jennings, for libelants. 
Andros & Frank, for respondent. 

DE HAVEN, District Judge. Libel to recover damages alleged to 
Lave been sustained by the breakage of certain articles of hardware 
shipped at the port of New York on board the ship Henry B. Hyde, to 
be thence carried by said ship and delivered to the libelants at the 
port of San Francisco. The évidence shows that the articles of mer- 
chandise referred to in the libel were received on board the ship at 
New York in good crder, and were broken before the ship delivered the 
same to thç libelants at San Francisco. The several bills of lading 
under which the merchandise was shipped each contained the foUow- 
ing stipulations, plainly stamped upon the face thereof : 

"Weight, contents, and value unknown. Not accountable for leakage, rust. 
or breakage. Deliverable within reach of vessel's tackles. If the consignées 
neglect or refuse to receive their goods for twenty-four hours after belng noti- 
fied of their being ready for delivery, the same will be landed and stored for 
account and at the risk and expense of whom It may concem; the vessel having 
a lien upon the goods for amount of freight charges and expenses." 

In addition to the foregoing, there was also stamped upon its face, 
in still larger letters, in the space just above the signature of the 
person signing the bill of lading for the ship, the words, "Stamped 
Clauses Included." Neither of the bills of lading was signed by the 
shipper, but ail of them were signed in behalf of the carrier as fol- 
lows: "For the Captain, W. A. Robinson, Atty.," — and were deliv- 
ered to and accepted by the shippers, and introduced by the libel- 
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ants as part of the évidence in this case, tlie libelants giving notice, 
liowever, at the time of se offering th.em in évidence, that they con- 
tested the validity aad binding force of the stipulations above set 
ont and stamped upon the face of such bills; and whether such stip- 
ulations are binding upon the libelants is the principal question in- 
volved in the décision of this case. 

The libelants do not dispute the gênerai proposition that a car- 
rier may, by spécial contract with the shipper, exempt himself from 
the liability imposed by the gênerai rule of law which makes com- 
mon carriers insurers of goods intrusted to them against ail loss or 
damage not occasioned by the act of God or the public enemy; but 
they insist that, as they did not sign the bills of lading under which 
their goods were sMpped, they are not bound by the spécial stipula- 
tions contained therein, and which are above set ont; and in sup- 
port of this contention reliance is placed on the case of Brittan v. 
Barnaby, 21 How. 527, and section 2176 of the Oivil Code of this state. 
I do not think the opinion in Brittan v. Barnaby, when considered as 
a whole, and with référence to the particular question before the 
court in that case, can be deemed authority for the proposition con- 
tended for by the libelants. The question before the court in that 
case was in relation to the effect to be given an unsigned mémo- 
randum stamped on the back of the bill of lading, not referred to 
upon its face, and in the absence of proof that the shipper ever as- 
sented to it as a modification of the contract appearing upon the 
face of the bill of lading. Upon such state of facts the court there 
held, and properly, that such unsigned mémorandum constituted no 
part of the contract of carriage ; and that is ail that was decided upon 
that point. It is true, the court, in the course of its opinion, after 
stating that the carrier may enter into particular engagements with 
the shipper, and that such stipulations are not uncommon between 
shipowners and shippers in charter parties and in bills of lading, pro- 
ceeded to say: 

"But, when done in either, they must be made In words sufficiently intelligible 
to Indicate an agreement that the opération of the law mei'Chant in respect to 
those instruments is not to prevail; and the stipulation must be in -writing, 
and be signed by the parties, before it can be received as an auxiUary to ex- 
plain how the contract is to be performed." 

But, when the foregoing quotation is read in connection with its 
context, it becomes apparent that the expression relied upon by 
the libelants hère, to the effect that bills of lading containing such 
stipulations must be signed by ail the parties before such stipulations 
can be given effect as a part of the contract of carriage, was inad- 
vertently used. A bill.of lading is an instrument well known to the 
commercial law, and according to mercantile usage is signed only by 
the master of the ship, or other agent of the carrier, and delivered 
to the shipper. When thus signed and delivered, it constitutes not 
only a formai acknowledgment of the receipt of the goods therein 
deacribed, but also the contract for the carriage of such goods, and 
deflnes the extent of the obligations assumed by the carrier. The 
Delaware, 14 Wall. 579. In my opinion, the rule which governs the 
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point now under considération is that a common carrier may, by 
spécial contract with the shipper, stipulate for a more limited lia- 
bility than that which he assumes under the ordinary contract for 
the carriage of goods; and such spécial contract, in the absence of 
any statute to the contrary, may be contained in a bill of lading 
signed by the carrier alone; and the acceptance of such bill of lad- 
ing by the shipper at the time of the delivery of his goods for ship- 
ment, in the absence of fraud on the part of the carrier, is sufflcient 
to show the assent of the shipper to the terms set out in the bill of 
lading. It is the rule, rather than the exception, for common car- 
riers to stipulate for a release from the stringent liability of an in- 
surer, and which otherwise the law would impose upon them; and 
according to the customary course of business such stipulations are 
contained in the bill of lading issued by the carrier. This custom is 
so gênerai that ail persons receiving such bills of lading must be pre- 
sumed to know of such custom, and they are also charged with the 
knowledge that it is one of the offices of such instruments to state 
the terms and conditions upon which the goods therein described are 
to be carried ; and for this reason the acceptance of such a paper by 
the shipper, without dissent, at the time of the delivery of his goods 
for shipment, when no fraud or imposition bas been practiced upon 
him, is to be regarded as conclusive évidence that he agrées to be 
bound by ail lawful stipulations contained in such bill of lading, 
and this I understand to be the rule sustained by the suprême court 
of the United States in the case of Bank of Kentucky v. Adams Ex- 
press Co., 93 U. S. 174, and is supported by the following well- 
considered cases: Kirkland v. Dinsmore, 62 N. Y. 171; Grâce v. 
Adams, 100 Mass. 505; Dorr v. Navigation Co., 11 N. Y. 485; Rail 
road Co. v. Pontius, 19 Ohio St. 221; McMillan v. Eailroad Co., 16 
Mich. 79. In the case last cited, Mr. Justice Cooley, speaking for 
the court, said: 

"Bills of lading are signed by ttie carrier only; and, where a contrax^t is to be 
signed only by one party, the évidence of assent to Its terms by the other party 
consists usually in his receiving and acting upon it. This is the case with deeds 
poil, and with varions classes of familiar eontracts; and the évidence of assent 
derived from the acceptance of the contract without objection is commonly 
conclusive. " I do net percelve that bills of lading stand upon any différent foot- 
ing." 

It follows from what has been said that the stipulations stamped 
upon the face of the bills of lading under which the goods of the li- 
belants were shipped are to be treated as parts of such bills of lad- 
ing, and binding upon the libelants, unless this case is governed by 
section 2176 of the Civil Gode of this state, which déclares, in sub- 
stance, that, with the exception of certain stipulations, not involved 
hère, the acceptance by the shipper of a bill of lading or written con- 
tract for carriage of his goods, containing modifications of the gên- 
erai liability of the carrier, is not binding upon the shipper unless 
signed by him. But the contract under considération hère was made 
in the state of New York, and the rule as declared by the suprême 
court of the United States in the case of Liverpool &'^G. W. Steara 
Ce». V. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, is that "con- 
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tracts are to be govemed, as to their nature, their validity, and their 
interprétation, by the law of the place where they were made, unless 
the contracting parties clearly appear to hâve had some other law in 
View." The contract for the carriage of the libelants' goods con- 
templated that performance thereof should commence in the state of 
New York, where it was made, and be completed in this state. The 
fact that its performance was to be completed hère is not sufflcient 
to show that the parties thereto intended that such contract should 
be governed by the law of this state, and not by the law of the place 
where it was made. The law of the state of New York must, there- 
fore, be looked to for the purpose of determining whether or not the 
stipulations contained in the bills of lading are binding upon the li- 
belants. There is in this record an entire absence of évidence as 
to the law of the state of New York on this point. This being so, I 
think it is the duty of the court to flnd in accordance with the pre- 
sumption that the principles of the gênerai or commercial law had 
not been, at the date of this contract, so changed by the législature 
of the state of New York as to require bills of lading to be signed by 
the shipper as a condition précèdent to his being bound by spécial 
stipulations therein, limiting the gênerai liability of the carrier. In 
other words, there is no presumption that the législature of the state 
of New York had, prier to the shipment of the libelants' goods, enact- 
ed a statute similar to section 2176 of the Civil Code of this state. 
That there is no presumption that the gênerai commercial law relat- 
ing to bills of lading has been changed by the législature of the state 
of New York, see Murphy v. Collins, 121 Mass. 6; Ellis v. Maxson, 
19 Mich. 186; Whitford v. Railroad Co., 23 N. Y. 465. See, also, 
what was said by the court in Forbes v. Scannell, 13 Cal. 278, and 
Norris v. Harris, 15 Cal. 252. It may be that the later décisions of 
the suprême court of the state of Calif ornia, commencing with the case 
of Brown v. Gas-Light Co., 58 Cal. 426, announce the contrary rule, to 
the effect that in every case in which there is an absence of proof 
to the contrary the law of another country or state will be presumed 
to be the same as that of the forum. In my opinion, however, the 
cases first cited state the correct rule; and in admiralty cases this 
court is not bound to follow décisions of the highest court of this 
state upon questions relating to the gênerai law of évidence, and this 
is such a question, relating, as it does, to the presumption by which 
the court shall be governed in its détermination of the fact whether 
the libelants gave their assent to ail the stipulations contained in the 
bills of lading accepted by them. The question as to the effect of the 
delivery and acceptance of the bills of lading under the circumstances 
disclosed hère is, therefore, to be determined by the gênerai rules of 
law concerning the formation of contracts, and the formalities neces- 
sary to be observed by the parties to manifest their assent thereto; 
and it necessarily follows from what has been said that the stipula- 
tions stamped upon the bills of lading are binding upon the libelants, 
and, the goods having been damaged by one of the causes for which, 
by such spécial agreement, the carrier was not to be prima facie liable, 
the burden of proof was upon the libelants to show that the breakage 
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was the result of the carrier's négligence. Clarlj v. Barnwell, 12 
How. 272; The InTÏncible, 1 Low. 223, Fed. Cas. No. 7,035. It is 
sufflcient to say, in conclusion, that the évidence fails to show that 
the breakage was caused by the négligence of the carrier, or any of its 
agents or servants. Let a decree be entered dismissing th.e libel, the 
claimants to recover their costs. 



BOUTON et al. V. RUDD. 

(Circuit Court of Appeals, Seventh Circuit. October 14, 1897.) 

No. 398. 

l. Admiraitt JnBTSDiCTiON— Executory Maritime Contracts. 

The fact that a contract of a maritime character has never been executed, 
but remains executory, does not affect the admiralty jurisdiction to award 
damages for the breach thereof. Insurance Co. v. Dimham, 11 Wall. 1, 
applied. 

a. Bame— SuiTS IN Rem and in Personam. 

The existence of admiralty jurisdiction In a suit in personam is not 
dépendent upon the existence of a right to proceed in rem; for jurisdiction 
dépends, not upon the existence of a maritime lien, but on the subject-mat- 
ter of the contract. 

8. Damagbs roB Breach oï' Contract. 

If a contract is made under spécial circumstances, eommunicated to both 
parties, the damages recoverable for a breach are not only those arising 
naturally, according to the usual course of things, but also those which 
would ordinarily foUow from a breach under the spécial circumstances so 
known and eommunicated. 

4. Same— TowAGE Contract. 

A tug owner, who failed for several days to fulflU his contract to go 
and tow in a small schooner which had broken from her moorings in a gale, 
and had been found, and placed, in a lealîy condition, in an unsafe place, 
Jield liable for the loss of the schooner, which was driven upon the roclcs by 
a subséquent storm, it appearing that the fact of her danger and her lealiy 
condition was eommunicated to him at the time of the contract. 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin. 

The appellee, Charles P. Rudd, the owner of the schooner Annie R., flled his 
Ubel in personam in the district court against the appellants, who were the 
owners of the steam tug N. Boutln, asldng the court to pronounce for the dam- 
ages sustained by the loss of the schooner through breach of an executory 
contract made by the appellants. The case disclosed was this: On the 25th 
day of September, 1894, the schooner Annie R. brolie from her anchorage at 
Bass Island, in Lalce Superior, during a gale from the south, and drifted to Oali 
Island. The fact became known to the agent of the libelant at Bass Island 
early In the moming of that day, who proceeded by boat to Baylield on the 
mainland, and, as he claims, eommunicated to the respondents below, appel- 
lants hère, the facts stated with respect to the schooner, and employed them 
to go wlth their tug to the rescue of the vessel, to which Boutln responded, as 
the agent states, that he would go with his tug, and tow tlie vessel to Bayfield, 
but that he was then fixlng the tug, and it was blowing heavily, but that, if it 
calmed that night or ttie next day, he would go to the rescue of the schooner, 
and tow her to Bayfield, and that the agent might dépend upon him to tow the 
vessel, and moor her at Pilte's dock, Bayfield; and it was promised that tlie 
owners of the tug should receive compensation for the service to be rendered. 
The vessel was seen about 7 o'clock in the moruing of that day by one Conlin, 
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^rtio was logglng at Oak Island, driftlng up the channel from Bass Island, 
and afterwards to strlke on the rocks at Point Détour. He thereupon, 
wlth the afislstance of two or three men, heaved the vessel ofiC from the 
shore, made sail, attempting to return her to Bass Island, but, being una- 
ble, on account of the quantity ot water In the vessel, to sali her agaiust the 
head wlnd, proceeded wlth a falr wlnd to Presque Isle, and moored her 
there at a stone quarry dock, 150 feet in length, fastenlng the vessel wlth 
a rope, chain, and two pièces of cable. The vessel at that time was leak- 
Ing, and had about a foot and a half of water in her hold. The location of 
the vessel was comnmnlcated to the agent of the libelant on the f ollowing day, 
and he thereupon sent a messenger from Bass Island to Bayfleld, who, on the 
afternoon of that day, notifled Boutln that the vessel was at Presque Isle 
dock. The latter asked if there was much water In her, and titte messenger 
replied that she had considérable water in her. He states that to hls request 
that the tug should go for the boat Boutln replied that, as soon as his son, 
the captaJn, retumed, they would go for the boat, and tow her to one of the 
slips In Bayfield. It was furtiher proven that Boutln, Jr., retumed on Xhurs- 
day, the 27th. The reepondents below claim that the tug was ont of commis- 
sion, and that their agreement was that the tug would go for the boat if they 
could get an englneer, and that they were unable to obtain one. There were 
other tugs employed in like service at Bayfleld. The vessel was seen on Satur- 
day afternoon, the 29th of September, at the dock at Presque Isle. Thls dock 
was in an exposed situation, and was a dangerous place for vessels durlng & 
storm. Calm weather prevailed untll Saturday night or Sunday, September 
SOth, when a heavy gale sprung up. On Monday, the Ist of October, It was dis- 
covered that the schooner had broken from her moorlngs, and had gone ashore 
upon the rocks, and was a total wreck. The court below pronounced for the 
libelant, and Its decree is brought hère for revlew. 

C. E. Kremer and W. M. Tompkins, for appellants. 
F. E. Searle and H. E. Spencer, for appellee. 

Before WOODS, JEXKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered tht- 
opinion of the court. 

It is objected to this decree that the contract in question, being 
executory, and having never been performed, does not come within the 
admiralty jurisdiction. After 55 years of contention touching the 
correctness of the doctrine declared by Mr. Justice Story in the celé 
brated case of De Lovio v. Boit, 2 Gall. 398, Fed. Cas. No. 3,776, in 
which that distinguished jurlst repudiated the limitation upon the ad- 
miralty jurisdiction declared by the courts of England that it related 
only to "things done upon the sea," and asserted that its jurisdiction 
extended to "things pertaining to the sea," the suprême court, in In- 
surance Oo. T. Dunham, 11 Wall. 1, 26, ruled that the true criterion of 
admiralty jurisdiction with respect to contracts "is the nature and sub- 
ject-matter of the contract, as whether it was a maritime contract 
having référence to maritime service or maritime transactions," and 
that the maritime nature of the contract is not dépendent upon lo- 
cality, but upon subject-matter. If the contract contemplate mari- 
time service, and hâve référence to maritime transactions, it is within 
the jurisdiction of the admirality. This doctrine is no longer subject 
to contention. Since that décision, and within the principle declared, 
it has been held, and, we think, without dissent, that executory con- 
tracts of a maritime character are within the jurisdiction of the ad 
miralty, and that damages for breach of such a contract may be award- 
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ed by the courts of admiralty, The James McMahon, 10 Ben. 103, 
Fed. Cas. No. 7,197; The Williams, Brown, Adm. 208, Fed. Cas. No. 
17,710; Maury v. Culliford, 10 E'ed. 388; The Monte A., 12 Fed. 331; 
The J. F. Warner, 22 Fed. 345; The Alberto, 24 Fed. 381; The Cala- 
bria, Id. 607; The aUbert Knapp, 37 Fed. 215; The Electron, 48 Fed. 
689; Haller t. Fox, 51 Fed. 298. In some of the reported cases prior 
to the décision of the suprême court referred to, there were shadowy 
and overnice distinctions with regard to the maritime nature of con- 
tracts, and with respect to proceedings in a court of admiralty for their 
-enforcement; some of them asserting that there could be no proceed- 
ing in personam unless a proceeding in rem could also be sustained. 
This distinction cannot be upheld upon principle, nor, since the dé- 
cision in Insurance Co. v. Dunham, upon authority. The jurisdiction 
of the admiralty is not dépendent upon the existence of a maritime 
lien. It is rested upon the subject-matter of the contract. A pro- 
ceeding in personam is not ancillary to a proceeding in rem. The one 
is to enforce a right growing ont of a maritime transaction; the 
other, to assert a right against the vessel as a jus in re, — a proprietary 
right, claim, or privilège in the thing itself. But, as Mr. Benedict ob- 
serves, this distinction between proceedings in rem and in personam 
bas no proper relation to the question of jurisdiction (Ben. Adm. § 
204); and, as Mr. Henry states the proposition, the maritime lien is 
said to arise from the jurisdiction of the court, not the jurisdiction 
from the lien (Henry, Adm. § 15). We hâve no occasion hère to dé- 
termine whether, for breach of an executory contract, a maritime lien 
is allowed upon the contracting vessel, and express no opinion upon 
that subject. The contract hère alleged was to render towage service 
to a vessel in distress, and, beyond question, was maritime in its char- 
acter. The admiralty, therefore, bas jurisdiction, at least in per- 
sonam, to pronounce for a breach of it. 

With respect to the facts of the case, we cannot differ from the con- 
clusion to which the court below arrlved. It is undoubted that the 
appellants agreed to go to the assistance of the vessel in distress. We 
cannot crédit the statement that the engagement so to do was dépend- 
ent upon the appellants' securing the services of an engineer. It is not 
crédible that the agent of the libelant would hâve rested upon any 
such contingency when he could hâve procured other tugs for the serv- 
ice; and it is dear that his subséquent inaction was because, as he 
thought, he could rest securely at his home at Bass Island in the belief 
that the appellants had performed their contract, and secured the ves- 
sel in the harbor at Baytield. A review of the évidence, to state which 
would serve no good purpose, satisflies us that the claim with respect 
to the engineer is a mère subterfuge to avoid responsibility for a 
broken contract. 

The last objection raised to the decree bas respect to the measure of 
damages for the breach of the contract. It is claimed that the dam- 
ages are remote, and that the breach of the contract was not the proxî- 
mate cause of the loss of the vessel. The rule with respect to damages 
arising from breach of contract is thus stated and settled: The dam- 
ages which one ought to recover in respect to a breach of conti-act 
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should be suoh as may fairly and reasonably be considered either aris- 
ing naturally — ^that is, according to the usual course of things — from 
such breach of contract itself, or such as may reasonably be supposed 
to bave been in the contemplation of both parties at the time tbey 
made the contract as the probable resuit of the breach of it; and, if the 
spécial circumstances under which the contract was made were com- 
municated and known to both parties, the damages resulting from the 
breach of such a contract which they would reasonably contemplate 
would be the amount of injury which would ordinarily foUow from a 
breach of the contract under the spécial circumstances so known and 
communicated, — ^that is, that both the conséquences naturally follow- 
ing from the breach and such conséquences as seem natural only in the 
light of spécial circumstances communicated to the défendant at the 
time of the contract can be recorered. It would be otherwise, how- 
ever, if the spécial circumstances were unknown to the party breaking 
the contract. Hadley v. Baxendale, 9 Exch. 347; Hobbs t. Eailway Co., 
L. E. 10 Q. B. 111; Hamiin v. Eailway Co., 1 Hurl. & N. 408; Cory v. 
Ship-Building Co., L. R 3 Q. ïi. 181; Hammond v. Bussey, 20 Q. B. 
Div. 79; Griffln v. Colrer, 16 N. Y. 489; Baldwin v. Telegraph Oo., 45 
N. Y. 744; Booth v. Mill Co., 60 N. Y. 487. Hère the spécial circum- 
stances were fully disclosed. The appellants, at the time of entering 
into the contract, were inforni ,1 that this vessel was adrift or ashore 
at Oak Island. The next day they were informed that she had been 
moored at the dock at Presque Isle. They knew that the vessel was 
leaking, and had water in her hold. They knew that she was in dis- 
tress. They knew that she was moored at a dangerous place, and at a 
season of the year when gales are usual, and should reasonably hâve 
been anticipated. They had no right to suppose that the vessel had 
a crew. She was used to carry wood, and was not in commission, 
and had drifted from her moorings in a gale without a crew. She 
was rescued, for the time being, from her dangerous position on the 
rocks, and moored at Presque Isle, at the only available, but yet an 
unsafe, place. The circumstances demanded immédiate and diligent 
action, not laggard performance nor shufHing effort to évade. Ail 
necessary facts were communicated to the appellants, which disclosed 
the emergency, and advised them of the need of immédiate action, 
That the vessel might be lost through delay was apparent, and was, 
manif estly, we think, a resuit to be reasonably contemplated from fail- 
ure of performance of the contract, and one which would ordinarily 
and naturally flow from such failure to perform. The exposed loca- 
tion of the vessel, the time of year, the customary season of storms, 
her leaky condition, ail demanded promptness in discharge of the duty 
assumed. Under such circumstances the owners of the tug must be 
held responsible for the loss of the vessel. The W. E. Cheney, 6 Ben. 
178, Fed. Cas. No. 17,344; The Elmira, Fed. Cas. No. 4,417; Connolly 
v. Eoss, 11 Fed. 342; The Snap, 24 Fed. 504; Wilson v. Sibley, 36 Fed. 
379; The Sarah and The Tucker, 38 Fed. 252; The A. M. Bail, 43 Fed. 
170; The American Eagle, 54 Fed. 1010; The Charles Eunyon, 5 C. O. 
A. 514, 56 Fed. 312; Phcenbc Towing & Transp. Oo. v. Mayor, etc., 60 
Fed. 1019. The decree is alïïrmed. 
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MASON et al, v. DULLAGHAM et al, 

(Circuit Ciourt of Appeals, Seyenth Circuit October 20, 1897,) 

No. 396. 

Pbderaii Juribdiction— Diverse Citizbnship— Dismissal of Parties. 

In an action wliere jurlsdictlon dépends on diverse cltizenslilp, and wliere 
the Interests of certain défendants, whose citizenshlp Is net sucli as to 
conter jurisdiction, are separable from tbose of the others, plalntlff may be- 
fore judgment dismlss the action as to them; and the objection arlslng ont 
of their citlzensMp cannot thereafter be raised by the others as to wbom the 
necessary dlversity exista. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois, 

W. W. Gurley and Howard Carter, for plaintiffs in error. 
James C, McShane, for défendants in error. 

Bef ore WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JEMKINS, Circuit Judge. This was an action in trover, brought 
by the défendants in error against Horatio P. Mason and Charles P. 
Hoge, the plaintiffs in error, and against John King, Stephen P. Meyer, 
William F. Dandridge, Dennis A. Shannahan, and Cornélius N. Shan- 
nahan, for the conversion of certain personal property, The déclara- 
tion alleged that the plaintiffs in the suit were citizens of the state of 
Illinois, and that the défendants in the suit were citizens of the state 
of Kentucky, The writ of summons was served upon Horatio P. 
Mason alone, but a plea of not guilty was filed on behalf of ail the de- 
fendants. Pending the trial of the cause, plaintiffs dismissed the 
suit as to défendants Meyer, Dandridge, Dennis A. and Cornélius IST. 
Shannahan, and thereon a verdict was taken against the défendants 
Mason, Hoge, and King. After verdict the plaintiffs dismissed the 
cause as to the défendant John King, and judgment was entered upon 
the verdict against the défendants Mason and Hoge, who take this 
writ of error. 

The only question presented to our considération relates to the juris- 
diction of the court. Upon the trial, on the examination of the de- 
fendant King, it appeared that the year before the suit he had removed 
from the state of Kentucky, and at the time of the suit was a citizen of 
the state of Illinois. This testimony was stricken out by the trial 
judge, upon the ground that it was not within the issues, and that, by 
his plea and gênerai appearance, King had submitted himself to the 
jurisdiction of the court without objection, and could only raise the 
question by plea to the jurisdiction. This ruling is said to hâve been 
predicated upon the décision of the suprême court in Hartog v. Mem- 
ory, 116 U. S. 588, 6 Sup. Ot. 521. It is contended that certain obiter 
remarks in the opinion in that case are overruled by the cases of Morris 
V. Gihner, 129 U. S. 315, 9 Sup. Ct. 289, and Nashua & L. R. Corp. v. 
Boston & L. R Corp., 136 U. S. 374, 10 Sup. Ot. 1004, construing the 
fifth section of the act of March 3, 1875 (18 Stat. 472), under which 
it is claimed that whenever and however jt shall appear to the satis- 
faction of the circuit court that the suit does not really and substan- 
82F.-44 
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tially involTe a dispute or controversy properly within the jurisdiction 
of the circuit court, or tliat the parties liave collusively joined to create 
a case cognizable or removable under tlie act, the court should pro- 
ceed no further therein, but should dismiss the suit, or remand it to the 
court from which it was removed. We are not called upon at this 
time to pass upon the question whether one who has pleaded generally 
can afterwards, and without a proper plea to the jurisdiction, raise the 
question of citizenship. This action was joint, and several, and, if 
the court below erred in its ruling, the error was cured by the dis- 
missal of King from the suit after verdict and before judgment. Thus, 
in Horn v. Lockhart, 17 Wall. 570, it was held, where objection was 
taken to the jurisdiction of the court by reason of the citizenship of 
some of the parties, the question was whether to a decree authorized 
by the case presented they are indispensable parties. If their interests 
are severable from those of the other parties, and a decree without 
préjudice to their rights can be made, the jurisdiction of the court 
should be retained, and the suit dismissed as to them. Hère the in- 
terests of the défendants were severable, and the plaintiff had right 
at any time before judgment to dismiss as to either défendant. Hav- 
ing dismissed as to those défendants over whom it is said the court had 
no jurisdiction notwithstanding their appearance, its jurisdiction can- 
not be impugned by the plaintiffs in error hère, as to whom the neces- 
sary diversity of citizenship existed, so tliat the jurisdiction of the 
court over them is undoubted. The judgment is aflQrmed. 



SOUTHERN PAC. 00. et al. v. EARL. 

(Circuit Court of Appeals, Ninth Circuit. October 18, 189T.) 

No. 325. 

i. Appeal from Ordeb Granting Prei.tminary Injuuction— Rbview. 

Tlie granting of an injunction pendente lite being a matter In the discré- 
tion of the triai court, the only question which the appeilate court détermines 
on an appeal therefrom is whether there was an abuse of sueh discrétion; 
and, if there was before the circuit court évidence having a reasonat>le 
tendency to malce ont a prima fade case for plaintiff, the order will gen- 
eraliy be afflrmed, though there may be a material confllct In the évidence. 

8. Prbi^iminabt Injunction — Priôb Adjudication. 

When a prier judgment Is ofCered as the basis for the issuance of a pre- 
liminary injunction, It is necessary that the record shall show that the pré- 
cise points Involved were determlned In that case. 

8. Same— Prior Adjudication in Action at Law. 

When a prior adjudication in an action at law is ofCered as the basis for 
a preliminary injunction, and the instructions given to the jury, as exWbited 
In the judgment roU, show that, if the jury obeyed them, tieir verdict must 
necessarily hâve been based upon a finding that certain ciaims were vaiid 
and infringed, it will be presumed that their flndings were to that elïect, 
since It is a presumption of law that the jury hâve obeyed thé Instructions 
of the court. 

4. CiRCDiT Courts— Jurisdiction in Patent Cases. 

The provision of the judieiary act of 1888 (25 Stat. 434=) that no civil 
suit shall be brought in any circuit court agalnst any person by original 
proeess in any otber district than that whereof he Is an Inhabitant, doea 
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not apply to patent Infrlngement sults. In re HeAorst, 14 Sup. Ct 221, 150 
U. S. 669, and In re Keasbey & Mattlson Co., 16 Sup. Ct 273, 160 U. S. 
231, foUowed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Wlieaton, Kalloch & Kierce, E. S. Pillsbury, and Lewis L. Coburn, 
for appellants. 
John H. Miller, John L. Boone, and Guy C. Earl, for appellee. 

Before GILBEET, Circuit Judge, and HAWLEY and DE HA YEN, 
District Judges. 

DE HAVEN, District Judge. Appeal from an order granting a 
preliminary injunction. The suit was brought by Edwin T. Earl 
against the défendants for the purpose of restraining the infringe- 
ment of reissued letters patent No. 11,324, granted to him April 18, 
1893, for an invention entitled, "Ventilator and Combined Ventilatcr 
and Refrigerator Car." The bill of complaint is verifled, and allèges, 
among other things, a prior judgment of the circuit court for the 
Northern district of California, in which the appellee herein was 
plaintifl, and Robert Graham, one of the appellants, was défendant, 
and that by such judgment it was determined that plaintiff's reis- 
sued letters patent were valid, and that the défendant, Robert Gra- 
ham, had infringed upon the same, and that, notwithstanding such 
judgment, the défendants in this action continued to use the same 
identical ventilating device which was thereby adjudged to be an 
infrlngement upon plaintifiE's said letters patent. On the filing of 
this bill the circuit court made an order requiring the défendants 
to show cause why a preliminary injunction should not be granted. 
The défendants ûled no answer to the bill, and the motion for the 
preliminary injunction was heard upon the bill of complaint, the 
judgment roll in the action at law referred to in the complaint, and 
an afSdavit of the plaintifE, Edwin T. Earl, and a large number of 
opposing affldavits and exhibits of prior patents submitted on be- 
half of the défendants, whereby they sought to show the invalidity 
of the plaintiff's patent, and also that there had been no infrlnge- 
ment thereof by the défendants. 

1. The principles which govern courts in granting preliminary in- 
junctions in this class of actions are the same upon which courts 
of equity constantly act in granting such injunctions in other cases 
of équitable cognizance. The order fo7' such an injunction does not 
ânally détermine the rights of the parties to the action, and its only 
purpose and effect are to préserve the existing state of things until 
the case has been fully heard by the court, and the entry of a final 
decree therein. And it is equally well settled that the granting 
of a provisional injunction rests in the sound discrétion of the trial 
court, and that it is not necessary that the court should, before 
granting it, be satisfled from the évidence before it that the plain- 
tiff will certainly prevail upon the final hearing of the cause. On 
the contrary, to adopt the language of the court in Georgia v. Brails- 
ford, 2 Dali. 402, "a probable right, and a probable danger that 
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such. right would be defeated without the spécial interposition of 
the court," is ail that need be shown as the basis for such an order. 
See, also, Blount v. Société, etc., 3 0. 0. A. 455, 53 Ped. 98, and 
cases therein cited, 

Inasmuch as the granting of an injunction pendente lite is commit- 
ted to the discrétion of the trial court, it necessarily follows — and so 
the authorities uniformly hold — that upon an appeal from such an 
order the only question which the appellate court is called upon to 
détermine is whether the court, in making such an order, abused its 
discrétion. If there was before the court évidence having a reason- 
able tendency to make out a prima facie case for the plaintiff, the 
order granting the injunction will generally be aiïirmed, notwith- 
standing there may hâve been a material conflict in the évidence sub- 
mitted to the court at the time of making its order; or, stating the 
same rule in différent words, the décision of the judge who made the 
order will not be reversed unless it appears, after a considération of 
ail the évidence upon which his action was based, that his légal discré- 
tion to grant or withhold the order was improvidently exercised. Du- 
plex Printing-Press Oo. v. Campbell Printing-Press & Manufg Co., 16 
C. C. A. 220, 69 Fed. 253; Bissell Carpet-Sweeper Co. v. Goshen 
Sweeper Co., 19 0. C. A. 25, 72 Ped. 550. We proceed, then, to con- 
sider whether the circuit court exceeded its légal discrétion in making 
the order appealed from. The particular facts necessary to be shown 
in order to justify the issuance of an injunction pendente lite in this 
Character of cases are stated with great clearness and accuracy in the 
case of Blount v. Société, etc., 3 0. C. A. 455, 53 Ped. 98, above cited. 
In that case, which was, like this, an appeal from an order granting a 
provisional injunction in an action brought to restrain the alleged 
infringement upon letters patent, it was said: 

"The prerequisltes to the allowanee and issuance of such an Injunction are 
that the party applying for the same must generally présent a clear title, or 
one free from reasonable doubt, and set forth acts done or threatened by the 
défendant which will seriously or Irreparably in.lure his rights under such tltle, 
unless restrained. * • * In such suits the plalntifC's application for a pro- 
visional or pendente lite injunction should présent a title to the patent sued 
on, the probable validity of such patent, and infringement thereof by the de- 
fendant." 

That the appellee has a clear title to the patent referred to in 
the bill of complaint is not denied, and we think the other facts 
were sufflciently shown by his afiBdavit and the judgment roll in the 
action of Earl against Graham, and which jud^ent is pleaded in 
the bill. That was an action at law tried in the same court, and in 
which the présent plaintiff was the plaintiff and one of thèse défend- 
ants was défendant, and involved, not only the validity of plaintiff's 
patent, but also the question whether the ventilating device now used 
by the défendants is an infringement upon such patent. The rule 
in relation to the effect of a prior adjudication of patent rights in 
a suit between différent parties was thus stated by Hawley, District 
Judge, in Norton v. Can Co., 57 Ped. 929: 

"I understand the rule to be well settled that where the validity of a patent 
has been sustained, as in this case, by prior adjudication in the same circuit, 
the only question open before the court on motion for a prelimlnary injunction 
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lu a subséquent suit against other parties is the question of Infringement, anfl 
that tlie considération of ail other questions should be postponed until ail of 
tlie testimony is tal^en in the case, and the case Is presented upon final hearing. 
There is, perhaps, an exception to this rule, that in cases where new évidence 
Is presented, that is Itself of such a conclusive character that, if it had been pre- 
sented in the former case, It would probably hâve led to a différent conclusion. 
The burden, however, of showlng this, Is upon the respondent." 

It is claimed, however, by the appellants, that no such effect can 
be given the judgment in the action of Earl against Graham, and 
that the circuit court erred in giving it such effect, and in regarding 
it as sufBcient basis for the order appealed from. There are seven 
claims in the appellee's patent, and the injunction in this case re- 
strains the appellants from infringing upon claims 3 and 4 of such 
patent; and it is argued by the appellants that, as the verdict of 
the jury was gênerai in the action of Earl against Graham, it can- 
not be determined from the judgment in that case that the jury 
found either that appellee's patent was valid as to such claims, or 
that the ventilating device used by appellants was any infringement 
upon said claims 3 and 4; and in support of this position Russell v. 
Place, 94 U. S. 606, is cited. In that case it was held that a judg- 
ment establisMng the validity of a patent containing two claims, 
but not disclosing whether the judgment was based upon one or both 
of such claims, would not, in the absence of extrinsic évidence indi- 
cating the précise ground ol the judgment, constitute an estoppel 
in a subséquent action between the same parties, in which the valid- 
ity of the same patent was involved. The court, in passing upon 
the question there presented, said: 

"It Is undoubtedly settled law that a judgment of a court of compétent juris- 
diction upon a question directly involved in one suit is conclusive as to that 
question in anotlier suit between the same parties. But to this opération of 
the judgment it must appear, either upon the face of the record, or be shown 
by extrinsic évidence, that the précise question was raised and determined in 
the former suit. If there be any uncertainty on this head in the record, — as, 
for example, if it appear that several distinct matters may hâve been litigated, 
upon one or more of which the judgment may hâve passed, without tndicating 
which of them was thus litigated, and upon which the judgment was rendered, 
—the whole subject-matter of the action will be at large, and open to a new 
contention, unless this uncertainty be removed by extrinsic évidence showing 
the précise point involved and determined. To apply the judgment, and give 
effect to the adjudication actually made, when the record leaves the matter in 
doubt, such évidence Is admissible." 

In the case from which the foregoing quotation is made the ques- 
tion related to the certainty required in the record, in order for a judg- 
ment to be given the effect of an estoppel; but in our opinion it is nec- 
essary that the same certainty should be made to appear in relation to 
ttie issues actually adjudicated, when a prior judgment is oflered as 
the basis for the issuance of a preliminary injunction, in cases of this 
character. Coburn v. Clark, 15 Fed. 807; Sewing-Machine Co. v. 
Williams, 2 Pisk Pat. Cas. 137, Fed. Cas. No. 5,847. But we think 
there was sufficient in the judgment roll in the action of Earl against 
Graham, when considered in connection with the affldavits used up- 
on the hearing, to warrant the court in assuming that the verdict 
and judgment in that case were based upon the validity of the appel- 
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lee's patent as to its claims 3 and à, and that the same ventilating de- 
vice now used by the appellants was an infringement of those claims. 
The instructions given to the jury constitute a part of the judgment 
roll in the action of Earl against Graham, and, assuming that the 
jurors were governed by such instructions, their verdict must neces- 
sarily hâve been based upon a finding that claims 3 and 4 of appel- 
lee's patent were valid, and that the Kerby device used by the ap- 
pellants was an infringement upon such claims. That the jury 
obeyed the instructions of the court is a presumption of law. State 
V. Watkins, 9 Conn. 54. And the court in this case properly acted 
upon such presumption. Our conclusion upon this point is that the 
record bef ore us does not show that the circuit court improperly ex- 
ercised its discrétion in making the order appealed from. 

2. The circuit court, by the service of its process upon the appel- 
lant Graham, within the limits of its district, obtained jurisdiction 
over his person, irrespective of the question whether he was an in- 
habitant of such district or not. The act of August 13, 1888 (25 
Stat. 434), and which provides, "But no person shall be arrested in 
one district for trial in any civil action before a circuit or district 
court; and no civil suit be brought before either of. said courts 
against any person by any original process or proceeding in any oth- 
er district than that whereof he is an inhabitant," — does not apply 
to suits for the infringement of patents, or other actions of which 
the circuit court has exclusive jurisdiction. In re Hohorst, 150 U. 
S. 659, 14 Sup. Ot. 221; lû re Keasbey & Mattison Go., 160 U. S. 
231, 16 Sup. et. 273. 

The opinion this day flled in Graham v. Earl, 82 Fed. 737, renders 
unnecessary the discussion of other points urged by the appellants. 
Order afflrmed. 



BRBWEU V. GEORGE KNAPP & CO. 

UNION ASSOCIATED PRESS v. SAME. 

(Circuit Court, E. D. New York. October 12, 1897.) 

Service of Process — Forkign Corporations — Ri;sidbnt Agents. 

An agent of a nonresident newspaper corporation, who is empowered to 
solicit advertisements, make contracts therefor, and receive payment. and 
who carrles on the business at an office having the name of the newspaper 
on its Windows, is "a managing agent," through whom the corporation may 
be served, under Code Civ. Proc. N. Y. § 432. 

Motions to Set Aside Service of Summons. 

Thèse are two actions for libel brought by William S. Brewer and the Union 
Associated Press against George Knapp & Co., a corporation organlzed under 
the laws of tlie state of Missouri. The actions were commenced in the su- 
prême court of New York, by the service of a summons in each case upon one 
\Vallace G. Brooke, as managing agent of the défendant in the eity ot New 
York. The défendant ha.s specially appeared in each case, and removed both 
actions from the state court into the United States circuit court for this 
district. Motion is now made by the défendant, upon affidavits, to set aside 
the service of tlie summons in both actions, on the ground that tlie said Brooke 
was not the managing agent of the défendant, within the meaning of section 
432 of the New York Code of Civil Procédure. The défendant is a foreign 
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corporation, and It Is claimed that the person servecl is Its managing agent in 
thls State. It appears from the motion papers that Brooke, upon whom 
service was made, was in the employ of the défendant, at a stated salary, 
to solicit advertisements in New York for the défendants newspaper, the 
St. Louis Republic, to make contracts therefor at'schedule rates, to recelve 
payment for such advertisements, and to transmit the same for publication in 
said newspaper; that he had an office .at 146 Times Building, New York City, 
with the name of the paper painted on the door and window in large, golden 
letters; that there was a leased télégraphie wire running from his office 
dlrectly to the office of such newspaper in St. Louis, Mo., over which he trans- 
mitted many of his advertisements; and that a flle of the St. Louis Republic 
was kept continually in his office. It further appears that Brooke held him- 
self out, in giving receipts for payments of advertisements, as manager of the 
advertlstng department of such nevrepaper at its Eastern office, 146 Times 
Building, New York; and that on July 20, 1897, one Hugh Coyle wrote the 
défendant, asking who its agent was in New York City, and the location of 
his office, and on the 22d of the same month he received a letter from the 
St. Louis Republlc eontalning the foUowing statement: "The Republic has 
a regular, salaried représentative in New York City, in the person of Wallace 
G. Brooke, Room 146, Times Building. We hâve written Mr. Brooke, under 
even date, requesting that he call upon you and discuss the matter of ad- 
vertislng, as a Personal interview will better fix détails than correspondence 
at long range. Mr. Brooke has complète authorlty to make and sign couclu- 
slve contracts on the same basis and conditions as the home office." 

Shaw, Baldwin & Stotesbury, for the motion 
Oampbell & Hance, opposed. 

TENNEY, District Judge. It seems hardly necessary tliat a f onnal 
opinion should be given upon the facts presented in thèse two cases, 
especially after the lucid opinions that hâve already been published 
in several reported cases in both the fédéral and state courts bearing 
upon this same subject. But it is contended by counsel for the 
défendant that the facts presented in the cases at bar are différent, 
and should be distinguished, from the facts presented in the reported 
cases, and especially in the cases of Brewer and the Union Asso- 
ciated Press against the Ohio State Journal Company, recently de- 
cided, without opinion, by this court. After a careful review of the 
facts in ail thèse cases, I am unable to see any substantial différence 
in the controUing facts. The leading facts are substantially the same. 
In the case at bar and in the adjudicated cases, or in some of them, 
at least, the parties served with process solicited advertisements for 
their respective newspapers, entered into contracts therefor at sched- 
ule rates, received pay for such advertisements, and transmitted 
the same for publication to their respective newspapers, and had 
ofSces upon the door or Windows of which the name of their paper 
appeared. It is true, the party served with process in the cases at 
bar received as compensation for his services a flxed salary, while in 
the adjudicated cases, or in most of them, the party served received 
a commission. This is not a substantial, nor an important, différence. 
Compensation of the individual, whether by salary or commission, 
can hâve but little, if anything, to do in determining whether the 
party so served was an agent of the défendant in this state, or not. 
It is sometimes difftcult to détermine what acts constitute "carrying 
on business," within the meaning of the authorities. Thé défendant 
was a foreign corporation, having no oflScers in this state. The per- 
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son served was its représentative in securing business — advertisements 
— ^for its newspaper, and there can be no doubt but that the défend- 
ant held Brooke out to the world, in this capacity and to tliis estent, 
as its agent in the city of New York. In Palmer v. Pennsylvania 
Co., 35 Hun, 369, the court at gênerai term say: 

"The Code does not speclfy the extent of the agency required to Wnd de- 
fendant by service of process. * • ♦ Every object of the service Is obtalned 
when the agent served Is of sufïiclent eharaeter and rank to maJse It reasouably 
certain that the défendant will be apprised qf the service made. The statute 
Is satisfled if he be managing agent to any extent" 

And in Tuchband v. EaUroad Co., 115 N, Y. 437, 22 N. E. 360, the 
court say: 

"Where a corporation created by the laws of another state does business in 
this State, the person who, as its agent, does that business, should be consldered 
its managing agent; and more especially should tliat be so where the foreign 
corporation has an office or place of business in this state, and when that office 
Is in charge of that person, and he there acts for the corporation. He is there 
dotng business for it, and so maaages its business. Such person is, in every 
sensé of the word used in the statute, 'a managing agent.' " 

Moreover, it seems to me that the cases at bar fall directly witliin 
the purview of the cases of U. S. v. American Bell Téléphone Co., 29 
Fed. 17, and Palmer v. Evening Post Co., 70 Fed. 886. In both thèse 
cases the court say: 

"When, however, such foreign corporation earries on some substantlal part 
of Its business In the state by means of an agent or représentative appointed 
to act there, It Impliedly assents to be found and sued there." 

Brooke was employed by the défendant to obtain advertisements in 
New York for defendant's newspaper published in St. Louis, Mo. He 
was in charge of an ofQce hère, which carried on its door or window 
the name of defendant's newspaper. He did the business of the de- 
fendant in this Une in this state, and was so far its agent and repré- 
sentative duly appointed and authorized by the défendant to act hère. 
The statute does not require that the service shall be made upon the 
managing agent, but only upon a managing agent, of the défendant. 
Code Civ. Proc. N. Y. § 432, subd. 3, and Brayton v. Eaiiroad Co., 72 
Hun, 602, 25 N. Y. Supp. 264. He had authority to make conclusive 
contracts in regard to advertisements, and receive pay theref or. There 
can be no question that the soliciting of advertisements, and the mak- 
ing of conclusive contracts therefor, are substantial parts of the cor- 
porate business of the défendant ; and it may theref ore be f airly held 
that the défendant did business in this state, and had a représentative 
hère, and did thereby impliedly assent to be found and sued hère in 
the person of such agent. The motion must, therefore, in both cases, 
be denied. 



SOWLES V. NATIONAL UNION BANK OF SW ANTON, VT. 

(Circuit Court, D. Vermont Oetober 9, 1897.) 

Attachmbnt dp National Bank Stock— Statb Laws. 

The levy of an attachment on the shares of a national bank under the 
Vermont statutes (R. L. §§ 3261, 3262), which do not include national bank 
stock in their provisions, \a of no efCeet against the défendant in attachment. 
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8. Same. 

It seems doubtful whether any attachment under state laws can operate 
as a transfer o£ shares of national bank stock, since such stock exlsts solely 
under the laws of tlie United States, ^liich provide for transfers, and dé- 
clare the effect tliereof. 

This was a suit in equity by Merritt Sowles against the National 
Union Bank of Swanton, Vt. The cause was heard upon an interven- 
ing pétition filed by Margaret B. Sowles and Edward A. Sowles. 

Edward A. Sowles, for petitioners, 

WHEELER, District Judge. Fifty-two and two-thirds shares of 
the capital stock of the bank stood on the books in the name of 
Edward A. Sowles, and were long ago attached, so far as they could 
be under the state statutes, as his, in suits in a state court, the 
proceedings in which hâve been long stayed, and lain for want of 
prosecution. Diyidends amounting to $1,040, and live shares of 
National Car Company stock, belonging with this stock, hâve been 
withheld by the receiver, in winding up the aiïairs of the bank, because 
of this attachment, and the funds and car stock are now in court. 
Margaret B. Sowles, who bas some color of title to thèse shares, has 
joined with Edward A. Sowles in an intervening pétition for the 
payment of the dividends and delivery of the car stock to her, and 
they hâve tendered a bond of indemnity to the plaintiff in the 
attachments. When this attachment was attempted the laws of the 
state provided, in terms, for the attachment of shares of stock in 
corporations organized under the laws of the state only. R. L. Vt. 
§§ 3261, 3262. Shares in a national bank existing whoUy under the 
laws of the United States were not included, if they could be. The 
laws of the United States provide for the transfer of shares in national 
banks, and what the effect of the transfer shall be, and this might 
exclude any effect of transfer proceedings by attachment under state 
laws. Rev. St. U. S. § 5139. This attachment does not of itself, 
therefore, seem to be of any force against the défendant in the at- 
tachment. His acts, however, in joining in this pétition for payment 
and delivery to Margaret B. Sowles, may be, and for saf ety they should 
be, made upon an acquittance from both, and for still greater saf ety, 
upon acceptance of the bond. Bond accepted and pétition granted. 



BONNER et al. v. MEIKLE et al. 

(Circuit Court, D. Nevada. September 20, 1897.) 

No. 633. 

1. Mining Claims— Application for Patent— Right to Contest. 

Occupants of lots in a town located on public lands of tlie United States, 
wlio liave built on and improved tlie same, liave a possessory rigîit, wliich 
entitles them to contest tlie issuance of a patent to the claimant of a 
mining location covering such lots, thougli neitlier they nor tlie autborities 
of tiie town bave taken any steps to secure title to themselves. 

2. Samb — Contest between Town-Site and Minéral Clatmasts. 

To entitle an applicant to a patent for a mining claim, as against occu- 
pants wbo liave improved lots situated witbin its limits, clalming under 
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the tovvn-slte act, It must be shown that at tlie time the towm-site claimants 
àcquired or purchased the lots the land was kno-wn to contaiu minerai of 
such iexteiit and value as to justify expenditures for the purpose of ex- 
tractlng It. Thls rule applies thougb tiie town-site claimants hâve taken no 
steps to obtaln title. 

B. Sanders and O. W. Powers, for complainants. 
Henry EiTes and Kobt. M. Clarke, for défendants. 

HAWLEY, District Judge (orally). This suit was bronglit in the 
State court by complainant Bonner on behalf of himself and for the 
beneflt of numerous other persons upon a protest made by complain- 
ants to an application made by défendants for a patent to the Naid 
Queen mining location at De Lamar, Lincoln county, Nev., and upon 
the pétition of one of the défendants was removed to this court upon 
the groTind of préjudice and local influence. Bonner t. Meikle, 77 
Fed. 485. Some question was made in the oral argument of counsel 
as to the character of this suit. It was instituted under and by virtue 
of and in compliance with the provisions of section 2326, Eer. St., 
which provide as follows: 

"Where an adverse clalm Is flled during the perlod of pnbUcatton, it shall be 
upon oath of the person or persons making the same, and shaJl show the nature, 
boundaries, and extent of such adverse clalm, and ail proceedlngs, except the 
publication of notice and making and fillng of the affldavit thereof, sliall be 
Btayed untll the controversy shall hâve been settled or decided by a court of 
compétent Jurisdlction, or the adverse clalm walved. It shall be the duty of 
the adverse claimant, within thlrty days after fillng his daim, to commence pro- 
ceedlngs in a court of compétent jurisdlction, to détermine the question of the 
rlght of possession, and prosecute the same wlth reasonable dUigence to final 
judgment; and a faUure so to do shail be a walver of his adverse clalm." 

In such suits, as is said in Perego v. Dodge, 163 U. S. 160, 165, 16 
Sup. et, 971, 973: 

"The détermination of the right of possession as between the parties Is re- 
ferred to a court of compétent jurisdiction In aid of the land office, but the form 
of action is not provîded for by the statute; and apparently an action at law 
or a suit in equity would lie, as either might be appropriate under the particu- 
lar circumstances,— an action to recover possession when plaintifE is out of 
possession, and a suit to quiet title when he is In possession." 

This suit comes within the latter class. The cause was tried be- 
fore the court, a stipulation having been filed waiving a jury. The 
ground in controversy is situate upon the unsurveyed public lands 
of the United States. The complainants are the owners of, and in 
possession of, certain town lots, and the buildings erected thereon, in 
the town of De Lamar, situate within the surface limits of the loca- 
tion of the Naid Queen claim. They hâve expended over $30,000 in 
the construction of buildings and making improvements on their land. 
The notice of the mining location was posted on the ground prior to 
the entry of complainants upon the land. At the time the notice 
was posted, no discovery had been made of any mineral-bearing Iode 
or vein within the limits of the location. Section 2320, Eev. St., pro- 
vides that "no location of a mining claim shall be made until the 
discovery of the vein or Iode within the limits of the claim located." 
The contention of complainants is that no such discovery has ever 
been made, but, in any event, that no such discovery was made until 
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long after the rigMs of complainants had been acquired. In Enter- 
prise Min. Co. V. Eico-Aspen Min. Co., 167 U. S. 108, 112, 17 Sup. Ct. 
762, 763, thé court said: 

"In order to make a location, there must be a dlscovery; at least that Is the 
gênerai rule laid down in the statute. * • * Tlie dlscovery In the tunnel Is 
lilie a dlscovery on the surface. Until one is made, there Is no right to locate 
a daim In respect to the vein, and the time to détermine where and how It shall 
be located arises only upon the dlscovery, whether such dlscovery be niade on 
the surface or In the tunnel." 

This suit involves a question of fact. If a minerai Iode or vein 
was discovered within the limits of the î^aid Queen surface location, 
running in a parallel direction with the side Unes of the location, 
prior to the ejitry of complainants upon the town lots, the défendants 
are entitled to a patent. Was such a dlscovery made prior to that 
time? A preliminary objection was urged by défendants' counsel to 
any considération of the merits of this case "upon the ground that 
complainants hâve no standing in court; that they hâve not estab- 
lished any right to the premises in controversy; and are not, there- 
fore, entitled to protest against the application of défendants for a 
patent to the Naid Queen mining location, because there had been 
no action taken by the citizens of the town of De Lamar to obtain 
title from the United States to the town site. To quote from the ar- 
gument of counsel: The testimony "does not show that the public 
authorities hâve ever made application for it. It does not show that 
any steps hâve been taken to comply with the laws of the United 
States on the part of the complainants, or to acquire by purchase or 
otherwise from the United States the title which is alleged to be ont- 
standing in the government; nor is there anything in the case that 
shows that this complainant, or those whom he represents, hâve now 
or expect to obtain this title, or that they hâve taken any steps to 
connect themselves with the government of the United States." It is 
true that such steps might hâve been taken by the town authorities, 
if it has any town organization, or by complainants, to secure title 
from the government to the land occupied by them ; but the fact that 
no such steps hâve been taken does not deprive the property own- 
ers' of the town, or any or either of them, from protesting against the 
application of the défendants for a patent to the Naid Queen loca- 
tion, which includes the property which they claim to own. The citi- 
zens of a town hâve as much right to build houses upon the public 
domain in which to live as others hâve to locate mining claims upon 
which to work. One purpose is as necessary as the other. Both are 
entitled to the equal protection of the law. Although complainants 
hâve not connected themselves with any government title, nor sought 
in any manner to secure such title, yet they bave such a possessory 
right to the land upon which their buildings hâve been erected as 
w^ill prevent others, not having any title from the government, from 
entering thereon, and taking their property from them, without first 
establishing a superior right thereto. 

There are many cases where the owners of mining ground valued 
at millions of dollars hâve preferred to hold the same under "a mère 
possessory right" rather than to take any steps to secure a patent 
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from the government. Forbes v. Grracey, 94 U. S. 762, 767. Would 
it not be absurd to claim that in such cases the owners of the pos- 
sessory title, under valid mining locations, were not entitled to any 
protection, and could not even protest against the application of some 
subséquent locator for a patent covering a portion or ail of their ground 
because they had never taken any steps to secure title to their prop- 
erty from lie United States? The argument of counsel would hâve 
merit if the complainants were seeking to set aside a patent that had 
been issued by the United States to the owners of the Naid Queen 
location. Being simply occupants of and in possession of town lots 
on the public lands without title, they hâve no vested rights to this 
land as against the United States nor any purchaser from them. 
Sparks t. Pierce, 115 U. S. 408, 6 Sup. Ot. 102. But that is not this 
case. The défendants hâve no title from the United States. They are 
not in any better position in this respect than the complainants. It 
is true that they are seeking to procure the government title; but, in 
order to obtain a patent, they must first prove Ihat they bave a bet- 
ter right to the land than the complainants. The case must be con 
sidered upon its merits. 

A mass of testimony has been introduced tending to show that the 
entire country in and around the town of De Lamar is one mineralized 
zone or belt about 5 miles long and 1^ miles wide, in which over 200 
mining locations hâve been made ; that the Naid Queen is within this 
mineralized zone; that it is entirely surrounded by other mining loca- 
tions, in each of which more or less minerai has been found; that the 
gênerai course of the fractures found in this belt, upon the sides of 
which the paying rock is usually found, is northeast and southwest. 
The formation of this zone or minerai belt of country is quartzite, and 
the pay ore or minerai rock is largely composed of, or is found in, 
this quartzite. It is difiScult to tell by merely looking at the quartzite 
whether it contains minerai or not. There are spécimens occasionally 
found where more or less quartz is plainly to be seen, clearly indicat- 
ing that it contains gold in paying quantifies; other spécimens hâve 
copper stains and other marks peculiar to minerai -bearing rock; but 
the greater portion of the rock that is milled is of such a character 
that it is exceedingly difiScult, if not impossible, even for experienced 
miners, thoroughly acquainted with this district, to tell the mineral- 
paying quartzite from the quartzite which does not contain suflQcient 
minerai to pay for extracting and milling. It is necessary to hâve 
assays made in every section of the timbered ground in order to as- 
certain whether or not the quartzite therein contains minerai in sufiQ- 
cient quantifies to justify its being sent to the mill for réduction. 
Owing to thèse peculiar characteristics, as well as of the exciting con- 
ditions found in ail new mining camps upon the discovery of rich ore, 
it can readily be understood why ail the ground in the minerai belt 
or région of country where the quartzite was found was located 
upon a claimed iode, whether any valuable minerai was found therein 
or not. The notice of location of the Naid Queen was posted on tke 
ground April 14, 1892. At that time there were no houses or build- 
ings of any kind upon the surface ground included within the limits 
of the Naid Queen location. The first cabin built within the town 
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site of De Lamar was constnicted in the fall or winter of 1893. The 
first buildings erected upon the ground in controversy were put up in 
the spring of 1894. Quite a number of buildings were constructed 
that year; others in 1895. The town is built in a gulch. The foUow- 
ing diagram shows the location of the ground as shown by the survey 
made by the Unitetl States minerai surveyor in the application made 
by the owners of the Naid Queen for a patent. 







SroncMcurS^^ 



jLOD&"»G.HouSe 



2rane$ToneHauie, 



ist IV ' 



702 82 FEDERAL REPORTER. 

There was some work on tlie extrême northerly end of the Naid 
Queen location done in the fall of 1893, — a little eut 5 or 6 feet long 
and 2 feet deep on the croppings, and another small eut or prospect 
hole abont the north end of the tunnel, found on the diagram. The 
eut at the croppings was enlarged in 1894. It was made a little deeper, 
and extended in length to about 16 or 18 feet, and in the deepest 
place was about 6 feet. The tunnel was started in April, 1895. The 
foUowing assays of samples of rock found in the tunnel were made 
by the assayer of the De Lamar Company: 

"Nald Queen Samples. 

"No. 1. From door of tunnel E. 12 feet, sidee and top; value, trace. No. 2. 
2nd 12 feet E. of No. 1, sides and top; value, trace. No. 3. Ist a feet of 3rd 
12 feet E. of No. 1, sldes and top; value, trace. No. 4. 4th 12 feet east, sldes 
and top; value, trace. No. 5. 5th 12 feet east, sides and top; value, trace. 
No. 6. eth 12 feet east, sldes and top; value, trace. No. 7. 7th 12 feet E., 
sldes and top; value, trace. No. 8. Sth 12 feet B., sldes and top; value, trace. 
No. 9, 9th 12 feet E., sldes only; value, trace. No. 10. Distance from cross- 
cut to face of tunnel (10'), sldes, top, and face; value, trace. No. 11. About 
40 feet east of door of tunnel on soutli side of tunnel; value, $.46. No. 12. 
About 70 feet east of No. 11 In a vyinze in south crosscut; value, $4.82. No. 
13. South slde of wlnze In south crosscut; value, $.68. No. 14. Face of north 
crosscut, about 50 feet north of No. 13; value, trace. No. 15. 13 feet south 
of No. 14, on west side north crosscut; value, $1.14. No. 16. 6 feet south of 
No. 15, west slde of north crosscut; value, $0.70. No. 17. Intersection of west 
side of north crosscut and north slde of main tunnel; value, trace. No. 18. 
Roof of tunnel at its intersection with crosscut; value, $4.22. Above samples 
were taken on or about March 7, 1897, and were made In duplicate, and 
checked. Oscar Lachmund, 

"Assayer for De Lamar Nevada G. Mg. Co„ De Lamar, Nevada." 

From the testimony it appears that assays No. 12 and No. 18 were 
in fact taken over the easterly side line of the Naid Queen. It is 
admitted by the défendants that no ore or rock containing minerai 
was ever found at or near the point of "discovery" marked on the 
diagram. The testimony shows that nothing more than a trace was 
found in the tunnel for a distance of 108 feet from the mouth. The 
length of the tunnel is 130 feet. Ail the samples were taken at the 
northeast corner of the Naid Queen location. There is no testimony 
tending to show the discovery of any mineralized rock of any value 
in any other portion of the Naid Queen location. The points where 
the assays were taken showing a trace are over 1,000 feet distant 
from the buildings claimed by the complainants. The opinions and 
beliefs of witnesses that, as depth is attained, quartzite containing 
valuable minerai would or might be found extending through the loca- 
tion of the Naid Queen from the north to the south end, is entirely 
theoretical and problematieal. At présent, none has been found ex- 
cept at the places above stated. The fact that pay ore has been found 
in the middle or northern portion of the Lucky Bar, immediately ad- 
Joining the Naid Queen on the north, and in the southerly end of the 
Richmond location, adjoining the Naid Queen on the south, is too re- 
raote to establish the fact that there is a continuity of ore extending 
from the one point to the other through the Naid Queen location. So, 
with référence to the quartzite in the Gold Cup on the easterly side of 
the Naid Queen, while some valuable spécimens of rock are found, 
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and sôme ore Las been milled, still it is not shown that ore or rock 
of any value extends over and into the Naid Queçn. At the northerly 
end of Jim Crow, whicà is situated adjoining and northwesterly from 
the Lynchburg, valuable rock containing minerai is found. To the 
west of Lucky Bar, in Jim Crow No. 1 and No. 2, paying ore is found ; 
and to the north and northeast of the Lucky Bar, in Monitor No. 2 and 
April Fool, the quartzite is rich in minerai ; and to the north of thèse 
last-named claims are the Millionaire, Monitor, Cliff, Swifter, and other 
vainablo locations. From the testimony it appears that the richest 
location., are found in the hills surrounding the town; that, as you 
approach the base toward the gulch, the values cease; and in the 
gulch, where the town of De Lamar is shown on the diagram, no min- 
erai has been found. 

Taking into considération ail the facts and circumstances testifled 
to by the respective witnesses, and carefuUy weighing the same, it 
seems dear to my mind that, whatever the probabilities or improba- 
bilities of the continuance of mineral-bearing quartzite and rock in 
place through the Naid Queen lengthwise at the présent time may be, 
there was not, at the time the complainants took up, purchased, or se- 
cured the town lots upon which their respective buildings are erected, 
any such discovery of mineral-bearing earth, rock, or ore within the 
limîts of the Naid Queen location as would give to the owners of such 
location a prior right to the ground and premises occupied by the com- 
plainants herein. It must be borne in mind that this is not a contes.t 
between two mining companies, both claiming the ground as minerai 
land, and each claiming to be the flrst locator, or the first to discover 
rock in place bearing minerai. In aU such cases the question as to 
what constitutes a discovery of a vein or Iode under the provisions of 
section 2320, Eev. St., is governed by the rule announced in Book v. 
Mining Co., 58 Fed. 106, 121, that, when a locator of a mining claim 
finds rock in place containing minerai in sufficient quantity to justify 
him in expending his time and money in prospecting and developing the 
claim, he has made a discovery, within the meaning of the statute, 
whether the rock or earth is rieb or poor, whether it assays high or 
low, with this qualification: that the définition of a Iode must always 
hâve spécial référence to the formation and peculiar characteristics of 
the particular district in which the Iode or vein is found. This rule has 
always prevailed in the courts, as is clearly shown in the numerous au- 
thorities there cited. See, also, McShane v. Kenkle (Mont.) 44 Pac. 979, 
981. Why ? Because it was never intended that the courts shouldweigh 
scales to détermine the value of the minerai found as between a prior 
and subséquent locator of a mining daim on the same Iode. But where 
the rights of claimants to a town site, or to agricultural land, or as 
between the locators of a placer claim and others claiming a vein or 
Iode to the same ground, are involved, other questions must be consid- 
ered. In ail such cases there are différent statutes to be construed, 
and a somewhat différent rule prevails. This is clearly stated by the 
court of appeals of this circuit in Migeon v. Eailway Co., 23 C. C. A. 
156, 77 Fed. 249, 256. In a case of contest between minerai claimants 
on one side and parties holding town-site patents on the other the su- 
prême court has repeatedly declared that under the acts of congress 
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which goYern such cases, in order to except mines or minerai lands 
from the opération of a town-site patent, it is not sufQcient that the 
lands do in fact contain minerais, or even valuable minerais, when the 
town-site patent takes effect, but they must at that time be known to 
contain minerai of such extent and vedue as to justify expenditures for 
the purpose of extracting them; and, if the lands are not known at 
that time to be so valuable for mining purposes, the fact that they hâve 
once been valuable, or are afterwards discovered to be still valuable, for 
such purposes, does not defeat or impair the title of persons claiming 
under the town-site patent. Deffeback v. Hawke, 115 U. S. 393, 404, 
6 Sup. et. 95; Davis v. Weibbold, 139 U. S. 507, 525, 11 Sup. Ct 628; 
Dower v. Eichards, 151 U. S. 658, 663, 14 Sup. Ot. 452. In Davis v. 
Weibbold, the court, after announcing the rule as above stated, said : 

"In connection with thèse views It is to be borne In mlnd, also, that the 
object of the town-site act was to afford relief to the Inhabitants of clties and 
towns upon the public lands by givlng title to the lands occupled by them, 
and thus induce them to erect suitable buildings for résidence and business. 
Under such protection maiiy towns hâve grown up on lands which, prevlously 
to the patent, were part of the public domain of the United States, with 
buildings of great value for résidence, trade, and manufactures. It would, 
In many instances, be a great impediment to the progress of such towns if the 
titles to the lots occupled by their inhabitants were subject to be overthrown 
by a subséquent discovery of minerai deposits under their surface. If their 
title would not protect them against a discovery of mines in them, neither 
would it protect them against the invasion of their property for the purpose 
of exploring for mines. The temptation to such exploration would be ac- 
cordlng to the suspected extent of the minerais, and, belng thus subject to 
indiscrlmlnate invasion, the land would be, to one having the title, poor and 
vaJueless, just in proportion to the supposed riehness and abundance of its 
products. We do not thînk that any such results were contemplated by the 
act of congress, or that any construction should be glven to the provision in 
question whlch would lead to such results." 

I am of opinion that those cases, and the principles therein an- 
nounced, are applicable to this case. It is true that no steps hâve 
even been taken by the town-site claimants of De Lamar to obtain a 
town-site patent in order to procure a title from the govemment. 
They might hâve done so; and, if they had, then the minerai claimants 
to the Naid Queen mining location could hâve protested, and the iden- 
tical question hère raised would then hâve been presented. The fact 
as to which party flrst applies for a patent certainly cannot make any 
différence in the principle which is involved. 

It was argued by counsel for complainants that, if any discovery of 
a Iode or vein was made in the Naid Queen location, it was a vein that 
ran in an easterly and westerly direction at the northerly end of the 
location. It was also claimed that the aDolication for a patent by the 
défendants was not made in good faith for the purpose of procuring a 
patent to mining ground for mining purposes, but was an attempt to 
obtain a patent for the sole purpose of getting title to the town lots 
and buildings in possession of the complainants. It is undoubtedly 
true that in a case like the présent, where complainants acted in the 
utmost good faith in locating upon or purchasing the town lots upon 
which their improvements are made, under the belief that the land was 
not minerai, their rights ought not to be disturbed without clear and 
satisfactory proof that within the limits of the mining location there 
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had been found a Iode or vein wMch, in its natural course and direc- 
tion, would give the owners thereof a right to ail the surface ground 
within the limits of the location. In other words, if the proofs werç 
undisputed that a discovery of a Iode or vein had been found at the 
northerly end of the Naid Queen location ; that f rom such discovery it 
clearly appeared that the course of the Iode lengthwise was easterly 
and westerly, and at right angles within the side lines of the Naid 
Queen, — then, in the eye of the law, the side lines of the location as 
made upon the ground would become the end lines of the location (King 
V. Mining Co., 152 U. S. 222, 228, 14 Sup. Ot. 510; Last Chance Min. 
Co. V. Tyler Min. Co., 157 U. S. 683, 687, 15 Sup. Ct. 733), and the own- 
ers of the daim would only be entitled to a patent for 300 feet of sur- 
face ground on each side of the middle of the Iode; and hence it would 
not interfère with complainants' rights. There is more or less testi- 
mony that tends to support that theory, but the views aiready ex- 
pressed are décisive of the case, and render it unnecessary to décide 
other questions raised by counsel. The défendants are not entitled to 
a patent for any part or portion of the land claimed and occupied by 
the complainants. The complainants are entitled to judgment for their 
costs. Let a decree be entered accordingly. 



MUTUAL LIFE INS. CO. OF NEW YORK v. BOYLE, Atty. Gen., et al. 
(Circuit Court, D. Kansas, First Division^ September 27, 1897.) 

1. JURISDICTION OP PbDBRAL COUBTS — SUITS AGATNST StATB OpFICERS. 

The eleventh amendment to the fédéral constitution does not prevent a 
fédéral court from entertaining a suit by an individual or corporation agalnst 
an executive officer of a state to eompel him to perform a plaln mlnisterial 
duty, as to which the law allows liim no discrétion, or to enjoin him from 
performlng some officiai act whereby complainant's rights will be Injured. 
3. Statb Supebintkndents of Insurance— Exclusion of Insurance Compa- 
NiES OP Other States. 

The Kansas law of 1889 providing, among other ttdngs, that the superin- 
tendent of Insurance shall hâve no power to refuse an Insurance company a 
certifieate of authority to do business in the state if such company Is 
solvent and has fuUy complied with the state laws, applies to life as well as 
flre Insurance eompanies, and to both home and foreign corporations. The 
act is mandatory, and allows no exercise of discrétion. 
S. Samb— Equity Jubisdiotion— Injonction. 

Where an Insurance company has built up a large and successful business 
in the state, and has valuable property and numerous iwiicies therein, the 
act of the state superintendent of Insurance, who is personally insolvent, 
In illegally refusing it a license to continue in business, and threatening to 
institute crlminal proceedings against it, warrants a court of equity in In- 
terfering to enjoin the threatened injury, but the state offlcers will not be 
enjolned from bringing a suit in quo warranto to test the right of the com- 
pany to do business In the state. 

This was a suit in equity brought by the Mutual Life Insurance 
Company of New York against Louis 0. Boyle, as attorney gênerai of 
the state of Kansas, and Webb McNall, as superintendent of insuranee 
of the same state, to enjoin them from interfering with the transac- 
tion of its business in that state, and to procure an adjudication that 
it was entitled to a certifieate authorizing it to carry on business 
therein. 

82 F.— 45 
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A: H. Horton, Geo. J. Barker, J. W. Green, and E. F. Ware, for com- 
plaiiiant. 

L. G. Boyle, David Overmeyer, David Martin, and J. 0. Glemens, for 
défendants. 

WILLIAMS, District Judge. The material averments in the bill of 
complaint flled herein are that the complainant, the Mutual Life In- 
surance Company of New York, is a corporation duly organized and in- 
corporated under the laws of the state of New York, having been or- 
ganized and doing business since the year 1842; that its business, as 
its corporate name suggests, is that of life insurance upon the mutual 
plan; that it bas been doing business in the state of Kansas as a life 
insurance company since the year 1866; that there are within the 
state of Kansas 3,300 citizens and résidents who hâve taken ont life in- 
surance policies from said company, and that the aggregate of life 
insurance by said policies exceeds the sum of $7,000,000; that its as- 
sets on the Ist day of March, 1897, amounted to over |234,000,000, and 
its surplus over and above ail of its liabilities amounted to over |29,- 
000,000 ; that it carries on the life insurance business generally in ail 
the States of the United States, and in many f oreign countries, and 
that it has in ail the states and countries, including the state of Kan- 
sas, f uUy complied, on its part, with ail the requirements of law of said 
states and countries for the régulation of the business of life insur- 
ance as transacted by corporations incorporated under the laws of the 
state of New York, and has also strictly complied with every act and 
requirement of the state of Kansas concerning life insurance compa- 
nies incorporated under the laws of states other than Kansas, and with 
ail the légal rules and régulations prescribed by the insurance depart- 
ment of the state of Kansas; that the business of life insurance dé- 
pends for its ultimate success upon securing the annual contributions 
of a large number of patrons, and upon the continued satisfaction of 
such patrons with the manner in which the corporation transacts said 
business, and performs its obligations to its policy holders and to the 
public generally, and that the business of life insurance is peculiarly 
sensitive to the attacks of persons who appear to be in a position to 
hâve peculiar information concerning ita proper transaction, and that 
in order for a successful life insurance corporation to give its members 
a proper distribution of dividends, thereby decreasing to them individ- 
ually the cost of their business, it is necessary that the establishment 
of its business should be permanent, and that there should be situated 
within reasonable territorial limits gênerai agencies or branches for* 
the proper conduet of the business, and that it has been the successful 
expérience of this company that by reason of its large expenditure of 
money, time, and skill in the création of its agency plant, business con- 
nections, and good will of the state of Kansas, it has been able to 
maintain its high standing as a reliable and honorable life insurance 
company among the citizens of said state, and that the property of the 
company within the state of Kansas, consisting of its established agen- 
cy plant, together with its business connections, patronage, and good 
will, was on the Ist day of March, 1897, of the actual value of more 
than 150,000; further, that on February 26, 1897, as has been its in- 
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variable practice and custom for more than 30 years prior thereto, it 
présentée! to Webb McNall, one of the défendants herein, a statement 
signed bv its vice président and secretary, and verifled by tlieir oaths, 
giving in détail, and in strict compliance with the laws of the state of 
Kansas in relation thereto, the condition of the company on the Ist 
day of January next preceding, and on the same day presented to Webb 
McNall, défendant herein, as superintendent of insurance, at his ofQce 
in the city of Topeka, Kan., a report made under oath by the vice prés- 
ident of the company, a copy of the report required by the laws of the 
state of New York to be annually made by the company to the superin- 
tendent of insurance of the said state, and therewith presented a certifi- 
cate of authority licensing said company to transact its business of life 
insurance in the state of New York, issued by the superintendent of 
insurance of said state on or about the said day, and prior to the Ist 
day of March, 1897, complainant tendered to said Webb McNall, as 
superintendent of insurance of the state of Kansas, ail of the money 
cind fées required to be paid to the said Webb McNall, as superintend- 
ent of insurance, by the provisions of paragraph 3336 of the General 
Statutes of 1889, and ail other statutes and régulations enacted and 
imposed by the state of Kansas, being conditions prerequisite to the 
granting of permission by the said state to the complainant to carry 
on and transact its business of life insurance within the state of Kan- 
sas for and during the year 1897, and until the 28th day of February, 
1898; that at the time above menti oned the said Webb McNall was 
the duly appointed, qualifled, and acting superintendent of insurance 
of the state of Kansas, and, under the provisions of the laws of said 
state in relation to his office, was the duly authorized and constituted 
offlcer, and by said statutes and laws was required to issue to life insur- 
ance companies incorporated under the laws of other states certifl- 
cates of authority, evidencing the permission of the state of Kansas 
that such life insurance companies were and should be entitled to trans- 
act their said business within said state for said period of time; and, 
further, that the said Webb McNall, défendant herein, pretending to 
act as such superintendent of insurance of the state of Kansas, and as 
the agent of said state in that behalf, disregarding his plain ministerial 
duty in the premises, refused and declined, . and stUl refuses and dé- 
clines to issue and deliver to the said company a certiflcate of authority, 
under the seal of the insurance department, evidencing the compliance 
of said company with ail the laws of said state applicable to the de- 
fendant as a life insurance corporation incorporated under the laws 
of the state of New York, and refused and still refuses to accept the 
tender so made by the company of the money and fées required to be 
paid and accepted under the laws of the state of Kansas. Charges 
that said Webb McNall, in his aetions in so refusing to issue said per- 
mit, was instigated by malicious, wicked, arbitrary, and capricious de- 
sign on his part to oppress this company and deprive it of its property 
without due process of law; that the said Webb McNall well knew, 
and had frequently publicly admitted, that said company was solvent, 
and had been solvent for a long time prior to said application, and that 
the said company had complied with ail the laws, raies, and régula- 
tions enacted and imposed by the state of Kansas concerning said com- 
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pany, and that the sole cause of said arbitrary, wicked, and malicious 
assertion of authority on the part of thé said Webb McNall was the 
purpose of compelling said company to pay to one Sallie E. Hillman 
a claim she pretended to bave against said company for a large sum of 
money, to wit, more than |20,000, without her first obtaining any judg- 
ment of any court for the same. Makes a letter written by the said 
Webb McNall to the agent of the company a part of said bill, which 
letter is as follows : 

"Topeka, Kansas, March 3, 1897. 
"John B. Lord, General Agent Mutual Life Insuiance Company of New ïork, 
Topeka, Kansas— Dear Sir: Replyiag to your request for license to do busi- 
ness In this State for tlie ensuing year after you had filed your annual state- 
ment, and affer your check In the sum of SlOO in payment of fées had been 
tendered to thîs department, I wlU say that, on évidence satisfactory to this 
department, I am satisiied that your company has not dealt fairly with the 
plaIntifC, llrs. SalUe E. Hillman, in refusing to pay the death loss, and in the 
litigation of the same, pertaining to her deceased husband. Hence this depart- 
ment refuses to issue to the Mutual Life Insurance Company of New York a 
license to do business in this state for the ensuing year. ïour check in the 
smn of $100 is herewith returned. 

"Very respectfuUy, . Webb McNall, Superintendent." 

Complainant further states, in relation to said claim of said Sallie E. 
Hillman, that there was presented to the complainant a claim by the 
said Sallie E. Hillman demanding payment by said company to her of 
the sum of more than |iO,000, which it was claimed by said Sallie E. 
Hillman this company owed her on account of the issuance by the com- 
pany to one John W. Hillman of a certain policy of life Insurance. It 
allèges that the claim of the said Sallie E. Hillman, being false and 
fraudulent, was denied and refused, and thereafter, and during the 
year 1879, the said Sallie E. Hillman commenced an action at law in 
the circuit court of the United States for the district of Kansas against 
said company, to recover a judgment for said sum of more than $10,000 ; 
and it allèges that ever since said action at law was commenced the 
company has been in the orderly and peaceful litigation in said court of 
said claim, and that the said Sallie E. Hillman has never recovered a 
final judgment against this company for any part of said sum, and that 
her claim is at this time, and has been for more than 15 years, a dis- 
puted claim in the course of an orderly and proper litigation in said 
court, which said litigation is still pending and undetermined. It 
charges further that the damage and injury to the company will be 
irréparable, and that for such damage the company has no adéquate 
remedy at law; it alleging, upon information and belief, that the said 
Webb McNalI is wholly insolvent. It further states that by the laws 
of the state of Kansas the said Insurance commissioner, whenever, in 
his judgment, it is necessary, may call upon the attorney gênerai of the 
state to bring actions or to prosecute criminally any Insurance com- 
pany doing business in said state without a license, and that this may 
be done in any county in the state where the said Insurance company 
has an agency or an agent; and as against the said Louis 0. Boyle, the 
attorney gênerai of said state, it charges him with upholding and en- 
couraging the défendant Webb McNall in the assertion by the said 
Webb McNall of the right to deny to the plaintiff the equal protection 
of the laws within the state of Kansas, and of the right to deprive it 
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of Its property witliout due process of law, and that, acting lu concert 
with the défendant Webb McNall, and for the purpose of harassing and 
intimidating the agents and employés of the eomplainant, he haa 
threatened to, and will, unless restrained by the court, commence pro- 
ceedings against eomplainant, its agents and employés, and compel it 
to défend a multiplicity of suits in actions instigated by said McNall 
and said Louis O. Boyle for the purpose of preventing eomplainant 
from peaeeably transacting its business of life insurance within the 
State of Kansas, and designed by the défendants, McNall and Boyle, to 
deny to eomplainant the equal protection of the laws, and deprive it of 
its property within the state of Kansas without due process of law. 
The prayer of the bill is for a decree adjudging that it is the duty of 
said Webb McNalI, as superintendant of insurance, to forthwith issue 
and deliver to the eomplainant a certificate of authority to do business 
within the state of Kansas, and also that the court grant a temporary 
in junction against the said Webb McNall, as superintendent of insurance 
of the state of Kansas, his agents and employés, and against the said 
Louis 0. Boyle, as attorney gênerai of the state of Kansas, enjoining 
and restraining each of said défendants, and ail persons acting un- 
der them, from in any manner whatever interfering with the transac- 
tions by the eomplainant in the state of Kansas of its said business of 
life insurance, and for ail other relief. 

This pétition and application for restraining order were presented 
to one of the United States district judges who was assigned to hold 
court in the district of Kansas, who thereupon granted a restraining 
order, restraining the défendants, McNall and Boyle, from interfering 
with said insurance company, in accordance substantially with the 
prayer of the pétition ; said restraining order to remain in force only 
until the next term of court to be holden where the said action was 
commenced. At the hearing the défendants interposed a demurrer to 
said complaint, and ail questions involved and raised by the demurrer 
are submitted to the court for final détermination. 

There are two questions of law involved in this case. The flrst is 
as to the power of the court to grant the relief prayed for, taking into 
considération the provisions of the eleventh amendment to the constitu- 
tion of the United States, whicli, it is urged by the défendants, pro- 
hibit the court from proceeding in any manner against the défend- 
ants, because they are offlcers of the sovereign state of Kansas, and 
they are within the prohibition, and are protected by the provisions of 
said amendment from being required to answer, or restrained from act- 
ing, in any manner, as oiHcers of said state. That the question in- 
volved is one of importance need not be asserted, and this court de- 
sires to express at the very threshold of the investigation a lif elong con- 
viction and adhérence to the doctrine that the rights of the states un- 
der our form of government should at ail times receive proper protec- 
tion, especially at the hands of the judicial department of the gênerai 
government; and while it will, in the discharge of its duty, endeavor 
to enforce ail laws of the United States, it will also, under ail circum- 
stances, "render unto Caesar the things that are Csesar's," and abstain, 
from encroaching in any manner upon the rights of any sovereign st&te 
or the oflScers thereof. 
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The question of the force and effect of the eleventh amendaient to 
the constitution of the United States, and to what estent the officers of 
the several states are exempt, under it, from any process of control by 
tbe courts of the United States, has been a subject of adjudication upon 
raany occasions, and has been many times decided, by the suprême 
court of the United States. I deem it unnecessary to refer to ail the 
décisions, but begin with the décision in the case olE Board v. McComb, 
92 U. S. 531. In that case the court used the following language: 

"Although a State, without Its consent, cannot be sued by an Individual, 
nor can a court substitute Its own discrétion for tliat of tiie executive offlcers 
in matters belonging to tlieir proper jurisdietion, yet wlien a plain officiai 
duty, requiring no exercise of discrétion, is to be perf ormed, and perform- 
ance refused, any person wbo wlll sustain Personal injury by such refusai may 
hâve a mandamus to compel its performance; and, when such duty is threat- 
ened to be violated by some positive officiai act, any person Who will sustain 
Personal injury tliereby, for vyhieli adéquate compensation cannot be bad at 
law, may bave an Injunctlon to prevent it. In such cases the wrlts of man- 
damus and injunctlon are somewhat corrélative to each other." 

In the case of Ounningham v. Kailroad Go., reported in 109 U. S. 
446, 3 Sup. et. 292, 609, the court, referring to the case of Board t. 
McOomb, supra, uses the foUowing language, "In the opinion in that 
case the language used by Mr. Justice Bradley well and tersely ex- 
presses the rule and its limitations," and then quotes approvingly the 
language used by Justice Bradley in that opinion. In the case of Al- 
len V. Railroad Go., 114 U. S. 311, 5 Sup. Ct. 925, 962,— it being one 
of the celebrated Virginia Goupon Gases, — the court again quotes the 
language of the décision in Board v. McComb approvingly, as well as 
the other cases of like character that had been tlieretofore decided by 
the suprême court. The case of Hagood v. Southern, reported in 117 
U. S. 52, 6 Sup. Ct. 608, is a case that seems to be relied upon by the 
défendants to show that suits of the character now under considération 
are prohibited by the eleventh amendment to the constitution of the 
United States. The suprême court in that case, on page 69, 117 U. 
S., and page 616, 6 Sup. Ct., uses the following language: 

"The principle whlch governs in the cases that are cited must bé carefully 
dlstinguished from that whlch ruled In Osborn v. Banlc, 9 Wheat. 738, Davis 
V. Grey, 16 Wall. 203, Board v. MeComb, 92 U. S. 531, and Allen v. Kailroad 
Co., 114 TJ. S. 311, 5 Sup. Ct. 925, 962,— a distinction which was pointed out in 
Louisiana v. Jumel [2 Sup. Ct. 128], and in Cunningham v. Railroad Co., 109 Tî. 
S. 446, 3 Sup. et. 292, 609. The rule for such cases is well stated by Mr. 
.Tustice Bradley in Board v. McComb, and is as foUows:" (Then quoting the 
language used by Justice Bradley in that case, with approbation.) 

In Ee Ayers, reported in 123 U. S. 443, 8 Sup. Gt. 164, and which is 
the case relied upon with seeming entire confidence by the counsel for 
the défendants in this case, the court uses the following language: 

"But this is not intended in any way to impinge upon tbe principle which 
justifies suits against individual défendants, under color of the authority of 
unconstitutional législation by the state, who are guilty of Personal trespasses 
aud wrongs, nor to forbid suits against ofiicers in thelr officiai capacity, either 
to arrest or direct their officiai action by injunctlon or mandamus, where such 
suits are authorized by law, and the act to be done or omitted is purely min- 
isterial, In tlie performance or omission of which the plaintlfi has a légal in- 
terest. In respect to the latter class of cases, we repeat what was sald by this 
court in Board v. McComb, 92 U. S. 531:" (Then quoting the language of 
Justice Bradley In that case.) 
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In tlie case of Scott v. Donald, reported in 165 U. S. 58, 17 Sup. Ct. 
265, the court uses the following language: 

"Where a suit Is brouglit agalnst défendants who clalm to act a» ofHcers 
of a State, and, under eolor of an unconstitutional statute, commit acts of 
wrong and injury to the property of ttie plaintifl, to recover nioney or prop- 
erty in thelr hands unlawf uUy talien by them in behalf of the state, or foi- 
compensation for damages, or, in a proper case, for an injunction to prevent 
sucli wrong and injury, or for a mandamus in a like case to enforce the per- 
formance of a plain légal dnty, purely ministerial, such case is not, within 
the meaning of the eleventh amendment to the constitution, an action agalnst 
the state." 

One of the most authoritative cases upon this subject is Reagan t. 
Trust Co., 154 U. S. 362, 390, 14 Sup. Ct. 1051, in which that eminent 
jurist. Justice Brewer, used the following language : 

"Neither will the constitutionallty of the statute, if that be conceded, avail 
to oust the fédéral court of jurisdiction. A valid law may be wrongfuUy 
administered by officers of the state, and so as to make such administration 
an illégal burden and exaction upon the individual. A tax law, as It leaves 
the législative hands, may not be obnoxious to any challenge, and yet the 
ofBcers charged with the administration of that valid tax law may so act 
under it in the matter of assessment or collection as to work an illégal tres- 
pass upon the property rights of the individual. They may go beyond the 
powers thereby conferred, and when they do so the fact that they are as- 
suming to act under a valid law will not oust the courts of jurisdiction to 
restrain thelr excessive and illégal acts. • • * Nor can it be said in such 
a case that relief is obtainable only in the courts of the state. For it may be 
laid down as a gênerai proposition that, wiienever a citizen of a state can go 
into the courts of a state to défend bis property against the illégal acts of its 
officers, a citizen of another state may invoke the jurisdiction of the fédéral 
courts- to maintaln a like défense. A state cannot tie up a citizen of another 
state, havlng property rights within its territory invaded by unauthorized 
acts of its own ofBcers, to suits for redress in its own courts. Given a case 
where a suit can be maintalned In the courts of the state to protect property 
rights, a citizen of another state may Invoke the jurisdiction of the fédéral 
courts." 

It seems clear, then, that it is the well-settled doctrine that where 
an ofïîcer of a state, in the language as used by Judge Bradley in the 
case of Board v. McComb, is in the discharge of a plain oilScial duty, 
requiring no exercise of discrétion in the act to be performed, and per- 
formance is refused, any person who sustains personal injury for such 
refusai may hâve a mandamus to compel its performance; and, when 
such duty is threatened to be ^âolated by some positive officiai act, any 
person who will sustain personal injury thereby, for which adéquate 
compensation cannot be had at law, may hâve an injunction to pre- 
vent it. The fédéral courts may entértain jurisdiction in suits by per- 
sons against such offlcer, and may aiïord adéquate remedy by a man- 
datory injunction in order to protect the rights of parties injured by 
the action of said state ofiQcer. It only remains, then, to inquire, what 
are the duties of the défendant McNall, as superintendent of insurance 
of the state of Kansas, as declared by the statutes of said state? The 
law of Kansas prior to the year 1889, In relation to the duties and pow- 
ers of the state superintendent of insurance, as deflned and declared 
by the suprême court of Kansas, seem to be as f ollows : Referring to 
the différent sections and provisions of the insurance laws, the court 
déclares: 
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"Thèse and other provisions of the statute relatlng to Insurance and to the 
superintendent of insurance clearly show that many of the duties of that 
officer are discretionary; and thls Is especlally true regarding the grantlng, 
withholding, or revoking of authority to Insurers to transact business within 
the State." Insurance Go. t. Wilder, 40 Kan. 568, 20 Pac. 268. 

And it was held by the suprême court of the state of Kansas in the 
case of Insurance Co. v. Wilder, above referred to, that the state su- 
perintendent of insurance had the absolute right to refuse to any Com- 
pany a license to transact business in this state, regardless of their 
solvency or their having complied with the requirements of the law. 
After this décision, referred to in 40 Kan. 561, 20 Pac. 265, the législa- 
ture that met soon after, or perhaps that were then in session, passed 
the law that is now ya force in relation to the duties of state insurance 
commissioner; but the contention of the défendant is that that amend- 
ment only relates to home mutual are insurance companies, and that, 
by the wording of the title of the act, no provision relating to any 
other kind of insurance companies could be properly enacted under 
said title. The act in controversy is known as "Chapter 159, Session 
Laws of 1889," and went into effect in March of that year. It is enti- 
tled "An act relating to insurance and amendatory of section 24 of 
chapter 132 of the Laws of 1885, being an act entitled 'An act to pro- 
vide for the organization and control of mutual flre insurance compa- 
nies,* " and contains the foUowing language: 

"l'rovided, however, that the superintendent of insurance shall hâve no 
po-wer or authority to refuse an Insurance company a certifleate of authority 
to do business in the state, if such company is solvent and has fully complied 
with the laws of the state. And provided, further, that such superintehdent 
of insurance shall hâve no power to revoke or suspend the certifleate of au- 
thority of any association or corporation transacting Ihe insurance business, 
If sucîh association or corporation is solvent and complies with ail the laws of 
this state. Also, it is further provided that in ail actions brought against the 
superintendent of insurance to compel him by mandamus, or otherwise, to 
Issue certificates of authority to any association or corporation desiring to 
transact insurance business in this state, and in ail cases brought against the 
superintendent of insurance to restrain or enjoin him from revoking or sus- 
pending the certifleate of authority of any association or corporation trans- 
acting insurance business in this state, such action or actions must be com- 
menced and maintained in the county where the office of superintendent of 
Insurance is located and carried on." 

It would seem that the language of the act embraces ail insurance 
associations or corporations desiring to transact. business in Kansas. 
The language of the title being "An act relating to insurance and 
amendatory of section 24, c. 132," etc., the title of the act seems cer- 
tainly broad enough to cover any législation in relation to insurance or 
insurance companies. Bef erring to the contention of counsel for the de- 
fendant that the actwasnot intendedand designed to affect the duties of 
the state superintendent of insurance in relation to any but home mutu- 
al fire insurance companies, it may be proper to state that up to the year 
1871 there was no law of the state of Kansas requiring insurance com- 
panies of any kind, incoi-porated by the laws of the state of Kansas, to 
hâve any certifleate or license in order to transact business. By the 
act of 1871, creating the insurance department in the state of Kansas, 
under the head, "Insurance Other than Life," sections 29 and 30 of 
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said act will be referred to, as important in this connection and apon 
this point. Section 29 is as f ollows : 

"It shall be lawful for fmy Insurance company Incorporated under the laws 

of this State for any purpose other than lif e Insurance, to Inrest its capital and 
the funds accumiilated to the course of its business, or any part thereof, in 
bonds and mortgages on real estate," etc. (the balance of the section directlng 
in what manner its funds shall be invested). 

Section 30, at length, is as f ollows: 

"Upon the complying with the foregoing provisions by any such insuranee 
company, the superintendent of Insurance shall cause an examination to be 
made, eltlier by himself or some disinterested person, specially appointed by 
him for that purpose, who shall certify under oath that the capital herein 
required of the company named, according to the nature of the business pro- 
posed to be transacted by said company, has been pald in, and is possessed 
by it in money, or in such stocks and bonds or mortgages as are required 
by the 29th section of this statuts, in an amount not less than one hundred 
thousand dollars. Such certiflcate shall be filed in the office of such super- 
intendent, who shall thereupon deliver to such company a certified copy of 
such certiflcate, wliich, upon being recorded in the office of • the register of 
deeds of the county where the company is located, in a book provided for that 
purpose, shall be their authority to commence business and Issue policles." 

This is the law of Kansas to-day in relation to fire insuranee compa- 
nies incorporated under the laws of Kansas, and it was in full force 
and effect at the time of the décision in 40 Kan. of Insurance Co. t. 
Wilder (40 Kan. 561, 20 Pac. 265). The décision in that case was in 
relation to the rights of fire insuranee companies which were not or- 
ganized or incorporated under the laws of the state of Kansas, but 
were foreign corporations; and by the reading of the section referred 
to, and its careful considération, the court is at a loss to know what 
additional législation in the way of relief from any oppression by the 
state superintendent of insuranee the mutual home fire insuranee com- 
panies of the state of Kansas needed or required. That the décision 
of the suprême court of the state, deciding, as it did, that the state 
superintendent of insuranee, in relation to foreign insuranee compa- 
nies, had discretionary power to refuse or grant a license or certificate 
to do business, delivered, as it was, in January, 1889, was the prime 
factor moving the législature to pass the amendment to the insuranee 
laws, as heretofore stated, seems to me a clear proposition, requiring 
no argument to support it. That some such législation was impera- 
tively needed, the action of the state superintendent of insuranee in 
tlie case at bar would clearly show. The action of the superintendent, 
in this case, refusing to grant a license to transact business in the 
state to a company that he himself admits to be solvent and to hâve 
complied with the laws of the state, for the reason contained in his let- 
ter to the agent of the insuranee company, to state it very mildly, is 
arbitrary, and is an assumption of authority by a ministerial offlcer 
that is startling, The reason for the refusai, as announeed in his let- 
ter, is because they hâve not treated Mrs. Sallie E. Hillman, whose 
husband held a policy in this company, fairly, and the refusai to pay 
said policy to her is the sole basis of his refusai to grant a license to 
the company to do business in the state of Kansas. In this connec- 
tion it is proper that the court should state the condition of said cîaim, 
as it was well known to the insuranee commissioner at the time of said 
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refusai. An action to recorer upon said policy has been pending in 
the courts of tiie United States in the district of Kansas for more than 
18 years. The action has been tried flve times in said courts, and the 
trials presided over by five différent judges, b^ginning with the fair- 
minded, learned, and able jurlst who has presided over the courts in 
said district for nearly a quarter of a century, and the next in the order 
of trials presided over by that eminent jurist, Associate Justice Brewer, 
who was at that time United States circuit judge for the eighth judicial 
circuit, and the next time in the order of trials presided over by a judge 
of large expérience and eminent learning, Justice Shiras, of lowa, fol- 
lowed next in order by the la te lamented Judge Thomas, of North Da- 
kota, and lastly by the district judge dellTering this opinion; and 
the ooly success in determining this issue that has been properly 
raised in the courts of the United States between the insurance Com- 
pany and Mrs. Hillman has been four mistrials, and a verdict and judg- 
ment at one trial which were reversed by the suprême court of the 
United States. And at this time, after thèse repeated trials, and the 
case still pending in the United States court, for an oiBcer clothed with 
any power or authority to refuse to grant any insurance company what- 
ever a license or a certificate to transact business in the state, because 
of their refusai to pay a claim thus. contested and thus tried, is virtu- 
ally a déniai to such parties of their right to submit any case to a ûnal 
détermination by a jury of their country. This action by the state 
superintendent of insurance, refusing to grant a license to another lif e 
insurance company for the same reason that it is denied in this case, 
upon being called to the attention of the district judge of this district, 
was deemed by him such an interférence with the administration of 
thelaw and with the rîghts of litigants in his court that he called the 
attention of the United States grand jury to said action, and it ap- 
pears by the records of said court that the grand jury hâve found an 
indictment against him for such interférence. Looking to the exist- 
inff evil sought to be corrected by the législature, it would seem, then, 
that it is small wonder that the législature of 1889, perhaps foreseeing 
that such arbitrary power vested in any one individual would lead to 
just such results as it has in this case and in the other case referred to, 
intended, by their amendment of the insurance laws, to deprive him 
of such discretionary power, for it ought not to and cannot exist in a 
state or country where the right of a trial by jury is ever held to he 
the palladium of the liberties and the rights of the people. It would 
seem, from the history of the state of Kansas, that it certainly could 
not long exist hère. The pioneers of the state of Kansas were emi- 
nent and distinguished in their assertion of equal rights to ail persons 
under the law: and her statehood, under its constitution, which 
breathes in ail its provisions the principles of freedom, and the right 
of every one to seek redress for ail grievances and the enforcement of 
ail rights by recourse to the laws, and to be protected by the laws, was 
the resuit of the actions of the Kansas pioneers of 1855, 1856, 1857, 
and of ail the stonny years that hâve passed, and are a part of the his- 
tory of the territory, up to its admission as one of the great states of 
this Union. It may well be admitted and considered that the law- 
makers of 1889 were of the pioneers of 1856 and 1857 and 1860, or 
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their immédiate descendants; and the intention of those lawmakers, it 

may well be concluded, was to enact a law asserting that no ofBcer 

should hâve the arbitrary right to deprive any person, natural or arti- 

ûcial of the enjoyment of the right of trial by jury in any case what- 

soever. If such was not their intention and désire, it must be admit- 

ted that the ardent désire for f reedom and liberty which animated their 

breasts in the éarly years had departed, and that the soûl of that great 

leader of the pioneers of Kansas, the man of Osawatomie, had at 

that early period in the history of the state ceased "to go marching on." 

That in the enactment of this law they may hâve builded better than 

they knew, may be admitted; but this is true of the framers of not 

only the constitution of the United States, but of many of the benefl- 

cent laws that hâve been enacted, and that are now upon the statute 

books of the United States and of the varions states of this Union. 

That it is the law of this state regulating the duties and powers of the 

state superintendant of insurance, after a careful considération of it, I 

hâve not the slightest doubt. That being the case, it f ollows that in 

relation to the duty of the state superintendent of insurance to grant 

a license to transact business in this state to any insurance company 

that is solvent and bas complied with the laws of this state, he has no 

discrétion whatever, and the law is mandatory upon him to grant such 

license whenever the conditions stated in the law are complied with. 

This brings his action within the exceptions and raies laid down con- 

cerning actions that may be brought against a state offlcer under the 

eleventh amendment to the constitution of the United States, as held 

by the numerous décisions of the suprême court of the United States, 

and détermines that the fédéral court of this district has jurisdiction to 

hear anà détermine this issue. 

As to the right of the complainant company to hâve a mandatory 
injunction against him, there seems to be no question, because the com- 
plaint states unequivocally that it has property in this state, in a large 
amount, that is affected by the action of the state superintendent of 
insurance, and this is not denied by either respondent. In fact, a dé- 
niai of it would be futile. It is admitted that this complainant has 
effected insurance upon the lives of more than 3,000 persons in the 
state of Kansas, and the amount of the policies exceeds the sum of 
$7,000,000. It is manifest that, if it is prohibited from keeping up 
its business in the state, its property rights would be, if not destroyed, 
materially injured, and the injury is apparently irréparable, — the state 
superintendent of insurance being declared by the complainant to be 
insolvent, and that insolvency not denied; thus affording to the com- 
plainant a right, in a court of chancery, to hâve its interests in this 
large property protected by the courts of the United States. 

I might well hâve been content to bave allowed this case to be de- 
cided by a simple référence to the décision of the learned district judge 
who présides over this district in the case of Insurance Co. v. McNall, 
81 Fed. 888, in which opinion I fully concur; but I hâve deemed it 
best to submit my conclusions in the matter in this opinion, craving the 
indulgence of ail parties, and the bar generally, for the very crude man- 
ner in which it has been prepared in the very short time that I hâve 
been able to give to its considération. 
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The relief prayed for in the bill is granted, and a perpétua) injunc- 
tion sliall issue against the défendant Webb McNall, as state superin- 
tendent of insurance of the state of Kansas, restraining him from in 
any manner interfering with the company or its agents in the transac- 
tion of insurance business in the state of Kansas, and commanding him 
to issue a license to said company as required by the laws of the state 
of Kansas, and restraining ail others that may act, or be called upon 
to act by him, from interfering with said company in the transaction 
of business in the state as above stated. But the respondent the at- 
torney gênerai of the state of Kansas is not included within this in- 
junction, to the extent of prohibiting him from bringing any suit of 
quo warrante against said company in any of the courts of this state to 
test its right to transact business in the state; but he is restrained 
from acting as contemplated by the statute of the state of Kansas, 
upon the request of the insuranc^ jommissioner, in bringing suits other 
than quo warranto against the company or its agents for transacting 
its business in the state. 

I may add, in conclusion, that tte company having, in the judgment 
of the court, complied with ail the requirements of the law of the state 
(having demonstrated to the entire satisfaction of the insurance com- 
missioner that it is solvent, and tendered him the amount of fées re- 
quired to be paid before a license could be obtained), it has done ail that 
it could do, or the law required of it to do; and the arbitrary refusai 
of the superintendent of insurance to grant it a license does not, in my 
judgment, prevent its transacting business in the state, and conse- 
quently it should not be interfered with or prevented from transacting 
such business; for, if the superintendent of insurance is without dis- 
crétion to refuse a license to the company upon its compliance with 
the requirements of the laws of the state, it follows that, if it has so 
complied with the laws in ail respects, such compliance has the full 
force and eiîect of a license to transact business, for it has done ail it 
was required to do, and ail that it could do. 



HBED V. COMMISSIONERS OF CX)WLET OOUKTT, KAN. 
(Circuit Court, D. Kansas, Second Division. September 13, 1897.) 

1. Municipal Corporations — Bond Issues— Récitals— Innocent Pdrchasers. 
"Wliere a municipal body lias lawful authority to issue bonds, dépendent 
only upon tlie adoption of certain preliminary proceedings, and the adop- 
tion of those preliminary proceedings is certifled on the face of the bonds 
by the body to whicli the law intrusts the power, and upon which It imposes 
the duty,' to ascertain, détermine, and certify this fact before or at the 
tlme of issuing the bonds, such a certificate will estop the municlpality, 
as against a bona flde purchaser of the bonds, from proving its falsity to 
defeat them." Commissioners v. AspinwaU, 21 How. 539. 

Z. Same. 

This principle covers a case of eounty bonds issued for 30 years straight, 
and certifled to hâve been issued "in pursuance of, and in accordance with, 
the vote of a majority of the qualifled electors of the eounty," though an 
examinatlon of the eounty records would hâve shown that. the vote of the 
people only authorized, in fact, an issue of bonds due In 30 years, but sub- 
ject to payment In 10 years. 
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8. SaME— EsTOPPEL. 

If there Is atithority to. Issue the bonds of a coTinty, and the bonds ré- 
cite that anthority, and that the conditions required by the act under whlch 
they are issued hâve been complied with, and this récital is made, and 
the bonds issued, by persons who were not offlcers, and not authorized to 
so certify or issue them, but there was authority for the proper offlcers to 
Issue the bonds, tlien payment of part of tbe bonds and the interest; on 
ail for a long time will be a fuU ratification of the acts of the ofiicers who 
issued the bonds, and estops the county from questioning the acts of the 
offlcers wlio issued them, after the bonds bave passed into the hands of 
Innocent purchasers. 

This was an action at law by George Heed against the county com- 
missioners of Cowley county, Kan., to recover on interest coupons eut 
from county bonds. The case was heard on a demurrer by défend- 
ants to plaintiff's reply to the answer. 

Gleed, Ware & Gleed, for plaintiff. 
Pollock & Lafîerty, for défendants. 

WILLIAMS, District Judge. This is an action to recover on 118 
coupons clipped from 59 bonds of the défendant county. The déclara- 
tion allèges that plaintiff, although not the owner of the bonds, is 
the owner for value and bona fide holder of thèse coupons, 59 of which 
matured January 1, 1894, and the other 59 on July 1, 1894. The 
bonds were issued on January 1, 1880, and, the déclaration allèges, 
were issued under an act of the législature of the state of Kansas, as 
shown by the récital of the bonds. A copy of the bonds is set out, 
with the déclaration. The bonds contain the foUowing récitals, after 
the acknowledgment of the indebtedness and the promise to pay 30 
years after the date thereof : 

"This bond Is one of a séries of one hundred and thirty-six bonds of a like 
ténor, efifect, and amount, executed and Issued by the county commissioners 
of said Oowley county, by virtue and in pursuance, of an act of the législature 
of the State of Kansas entitled, 'An act to enable eounties, townships, and 
cities to ald in the construction of railroads, and to repeal section 8 of chapter 
39 of the Laws of 1874,' approved February 25, 1876, and the acts of the légis- 
lature of said State amendatory thereof, and supplemental thereto, and in pur- 
suance of , and in accordance with, the vote of a majority of the qualifled elect- 
ors of said Cowley county at a spécial élection regularly called and held thereln 
on the 29th day of Aprll, 1879, and are issued in payment of a subscription by 
said county to the capital stock of the Southern Kansas & Western Rallroad 
Company to the amoiint of sixty-eight thousand dollars." 

The bonds were signed by the chairman of the board of county com- 
missioners, and attested by the county clerk and county seal, and 
were registered in the office of the auditor of state, on March 30, 
1880. 

The answer dénies that plaintiff is a bona fide owner or holder of 
the coupons, and, second, asserts a want of power in the county 
officers to issue the bonds and coupons. The latter ground is stated 
as follows: 

"First. Because the chairman of the board of county commissioners and the 
county clerk of défendant county were whoUy without power to issue the bind- 
Ing obligations of the county, unless theretofore expressly authorized by a vote 
of a majority of the qualifled electors of the county, votlng at an élection held 
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for such purpose, to order the same issued, and that at no time was there ever 
an élection held or authority conferred by the voters to issue said bonds. Sec- 
ond. Tliat tlie persons pretending to Issue said bonds were not offlcers or agents 
of ttie county at the time." 

To this answer plaintifl filed a reply, setting up : 

"The défendant county has adopted, ratifled, and confirmed ail the said act^ 
oomplained of by the défendant, and hâve recognized the ofBcial character of 
the persons who acted as oflicers, by paying off 77 of the said bonds and also by 
paying o£C the coupons for 13 years upon the balance of the said outstandins 
bonds, being those mentioned in plaintifPs pétition, and by reason ot whieh 
récognition, and upon the faith thereof, plaintlff bought the coupons sued on 
in open market, In good faith and for yalue." 

To this plea in tlie reply défendant demurred, and both parties 
want ail questions, as they appear of record in this cause, disposed 
of on this demurrer. Prom the exhibits filed with the answer, it ap- 
pears that the proposition to issue the bonds, as aubmitted to the elec- 
tors, provided for bonds payable in 30 years, but with the right of the 
county to redeem and pay them ofE at any time after 10 years. The 
demurrer was submitted on printed briefs by E. F. Ware, for the 
plainfiff, and J. O. Pollock, for the défendant; WILLIAMS, District 
Judge. 

The real question involved in this action on the demurrer to the 
reply only is whether, by reason of the payment by the county of 77 
of the 136 bonds, and the payment of the interest coupons on ail 
the bonds for 13 years, the county is estopped from showing now, in 
an action on the coupons by one who purchased them in good faith 
on the strength of thèse facts, that the persons wlio issued thèse 
bonds as offlcers of the county were really not the offlcers, and had 
no right to act for or bind the county. The demurrer admits the 
truth of every allégation in the reply. But, as a demurrer reaches 
back to the former pleadings, and counsel hâve ably presented erery 
issue of law involved in the cause, it is proper that the entire case, so 
far as it appears from the pleadings and exhibits, shall be deter- 
mined now; reserving, of course, the questions of fact put in issue 
by the answer, as to whether plaintifl is a bona flde holder -and 
owner of the coupons, to a trial before a jury, if desired by the par- 
ties, in the event the demurrer is overruled. That there was légis- 
lative authorîty for counties in Kansas at that time to issue its ne- 
gotiable bonds in payment of stock subscriptions to railroads is ad- 
mitted by défendant. That being so, it is too late at this day to go 
behind the récitals in the bonds, if made by the offlcers who, by the 
laws of the state, were authorized to pass upon those facts. Ever 
since the décision of the United States suprême court in Commission- 
ers V. Aspinwall, 21 How. 539, it has been the settled rule of law in 
the courts of the United States that : 

"Where the municipal body has lawful authority to issue bonds, dépendent 
only upon the adoption of certain preliminary proceedings, and the adoption of 
those preliminary proceedings is certified on the face of the bonds by the body 
to which the law intrusts the power and upon which it imposes the duty, to 
ascertain, détermine, and certify this fact before or at the time of issuing the 
bonds, such a eëttiflcate will estop tlie municipality, as against a bona fide pur- 
chaser of the bonds, from provlng Its falsity to defeat them." 



HEED V. COMMISSIONEES OF COWLEY COUNTY. 719 

Counsel for plaintiff cite a large number of cases in tlieir brief in 
wkich this rule lias since then been followed, but it is unnecessary 
to refer to them in this opinion, as that rule bas never been ques- 
tioned by any décision of the suprême court of the United States, or 
of the circuit court of appeals for this circuit, and those are the 
courts whose décisions are conclusive and binding upon this court. 
The latest reported case of the suprême court recognizing this rule 
is Graves v. Saline Co., 161 V. S. 359, 16 Sup. Gt. 526. 

But learned counsel for défendant seek to distinguish this case 
from those above referred to by reason of the fact that the bonds in 
controversy were issued for 30 years straight, while the vote of the 
people only authorized a bond known as the "^"/so," — i. e. bonds due 
in 30 years, but subject to payment after 10 years. While it is true 
that an examination of the county records would hâve shown to plain- 
tiff that such was the vote, the récitals in the bonds that they were 
issued "in pursuance of, and in accordance with, the vote of a ma- 
jority of the qualifled electors of the county," relieves a purchaaer of 
the necessity to examine the county records for the purpose of ascer- 
taining whether those récitals were in fact true. Evansville v. ]>en- 
nett, 161 U. S. 434, 16 Sup. Ct. 613. 

Ounsel for défendant refers to a large number of cases in his brief 
to show that this rule does not apply to this case; but, unfortunately, 
none of thèse cases are at ail like the case at bar. In Brenham v. 
Bank, 144 U. S. 173, 12 Sup. Ct. 559, the only récitals in the bonds are 
that they were issued under a city ordinance, and an examination of 
the ordinance showed that the bonds were not in compliance there- 
with. In Barnum v. Okolona, 148 U. S. 393, 13 Sup. a. 638, the 
statute under which the bonds were issued absolutely prohibited the 
issue of a bond to run for over 10 years. !Norton v. Dyersburg, 127 
U. S. 160, 8 Sup. Ct. 1111, was exactly like Barnum v. Okolona. Lewis 
v. Commissioners, 12 Kan. 186, is in point, and, if the law as there 
stated were not in direct conflict with the principles established by 
the suprême court of the United States, it would be décisive of this 
case in favor of the défendant. But, with due déférence to the 
learned judge who delivered the opinion in that case, the United 
States suprême court has never recognized that doctrine, but, on the 
contrary, has absolutely refused to follow it. In Block v. Commis- 
sioners, 99 U. S. 686, in which case the same bonds as those deter- 
mined in the Lewis Case were in issue, the court says : 

"We hâve not overlooked the opinion delivered by the suprême court of the 
State in Lewis v. Commissioners, 12 Kan. 186. ïhe judgment in the case was 
not given until after the bonds were Issued, and after the rights of the holders 
thereof had become flxed. We are therefore at liberty to follow our own con- 
victions of the law. To those expressed by the state com-t, we cannot assent. 
They are not in harmony with many rulings of this court, made and repeated 
through a long séries of years, and they are not such as, in our opinion, would 
administer substantial justice If applied to this case." 

The same rule prevails in the United States circuit court of ap- 
peals for this circuit. National Life Ins. Co. of Montpelier v, Board 
of Education of City of Huron, 27 U. S. App. 244, 10 C. 0. A. 687, 
and 62 Fed. 778. 
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The onîy question left for détermination is: 

"Will the payment by a county of some of the bonds, and payment of Interest 
for 13 years On ail the bonds, estop the county from showing that the officera 
who issued the bonds were not in fact offlcers of the county, and not anthor- 
ized to issue the bonds involved in this proceedingî" 

The rule of law relating to this question may be briefly stated 
to be settled by the décision of the courts of the United States as 
follows : 

"Where there is no authority to issue the bonds, or If the act autborizing it 
Is unconstitutional or absolutely void, payment of interest will not estop the 
county; but, if there is autliority to issue the bonds, and the bonds recite that 
authority, and that the conditions required by the act under which they are 
Issued hâve been complied with, and this récital is made by the offlcers au- 
thorized by law to détermine those questions, or where the bonds were issued 
by officers who were not such at the time, but tliere was authority for the 
proper ofHçers to issue the bonds, payment of part of the bonds and the interest 
on ail for a long time will be a full ratification of the acts of the offlcers who 
issued the bonds, and estops the county from questlonlng the acts of the offlcers 
who issued them, after the bonds hâve passed into the hands of innocent pur- 
chas ers." 

Superrisors v. Schenck, 5 Wall. 772; Clay Oo. t. Society for Sav- 
ings, 104 U. S, 579; Moulton v. City of Evansville, 25 Fed. 382; Com- 
missioners t. Beal, 113 U. S. 227, 5 Sup. Ct. 433; Cîtizens Saving & 
Loan Ass'n v. Perry Co., 156 U. S. 692, 15 Sup. Ot. 547. 

It thereforé necessarily follows that the demurrer to the second 
paragra]fth of the reply must be overruled. As to whether this alléga- 
tion in the reply is true, or whether plaintifl is a bona flde owner of 
the coupons, were questions of fact to be submitted to a jury, or the 
court, if a stipulation to waive a jury is flled. 



PITTSBUEGH & W. RY. CO. v. THOMPSON. 

(Circuit Court of Appeals, Sixth Circuit October 5, 1897.) 

No. 429. 

1. TbIAL— -DlBBCTING VERDICT. 

Unless there is a lack of évidence on some vital question, sufflcient to 
reasonably support a verdict for plaintlfC, it is not error to refuse to direct 
a verdict for défendant. 

2. Masïer and Servant — Dbpbctivb! Appliancbs — Eailboad Cars — Ques 

TiONS FOR Jury. 

A braieman who was directed to ride two loose cars on a downgrade into 
position for çoupling with a standing car: was obliged to stand on a shelf, 
at the end of the moving cars to be coupled, whleh was three feet below the 
ratchet wlheel of the brake. While turning the brake, he was caught be- 
tween the ratchet wheel and the standing cars, and injured. ïhere was 
évidence tending to show that the latter car was defective, so as to permit 
the two to corne together, leaving only 11% Inches between them. A wit- 
ness testifled that 10 to 12 inches was the usual space between freight cars, 
and was enough to enable brakemen to handle them with safety. ffeid, 
that this évidence would not hâve justifled an instruction that the brakeman 
assumed ail; the risks of handling cars having that much space, as this would 
hâve ignored the pecullar location and character of the brake wheel. 

S. COMPBTENCT OF WlTNESS— MbNTAL UnSOUNDNESS. 

Rev. st. Ohlo, § 5240, excepting persons of "unsound mind" from those 
who are compétent as witnesses, is merely declaratory of the eommon law, 
whlch requires that the unsoundness must be such tiiat the witness Is In- 
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(apable of tmderstaacllng the nature of an oath or giving a ooberent state- 
ment touchlng the matter upon whîcla he Is examlned. 

4. Bamb. 

The tact that a person has been found insane by the proper tribunal, and 
is an ininate of an insane asylum, does not malie Mm absolutely Incompé- 
tent as a witness, but is prima facie évidence of sueh unsoundness of mind 
as will disqualify Um, and throws the burden of proving competeney upon 
the party offering hlm. In such case it Is proper for the court to hear évi- 
dence, including that of the médical men in charge of the asylum of whlch 
he is an inmate, as to the cliaracter and extent of his mental unsoundness, 
and to cause him to be examlned upon the questions at issue in the suit, in 
order to détermine how far his mind and memory are unbalanced. If It 
then appears that, while he has a delusion upon one subject, his évidence is 
clear, cohérent, and consistent, there is no error in admitting It, leaving the 
question of its welght to the jury. 

6. Appeal — Harmless Ekrou — Exci-dsion op Evidence. 

Wîiere it was admitted that a witness ofCered vcas an Inmate of an insane 
asylum, properly eommitted thereto, it was harmless error to exclude the 
record of the Inquisition of lunacy, as affecting the question of his com- 
peteney. 

6. SaME— RULINGS ON EVIDENCE— GENERATj OBJECTIONS. 

When a gênerai objection is made to the réception of évidence, an appel- 
late court will treat it as nugatory, unless the évidence admitted could under 
no circumstances hâve been compétent. 

7. Samb— Phaybbs for Instructions. 

A mère gênerai exception to the fallure of the court to give nine separate 
propositions, requested before the argument and charge, and not afterwards 
called to the attention of the court, Is too vague to requlre any action by 
an appellate court. 

8. Mastbr and Servant— Injury to Railwat Employés- Depecttvb Cars. 

The Ohlo statute of April 2, 1890 (87 Ohio Laws, p. 149), provides that, 
In actions by rallroad employés for Injuries occasioned by defective cars, 
the Company shall be deemed to hâve had knowledge of such defect, and 
that thls presumptlon shall stand as prima facie évidence of négligence. 
Eeld, that this presumptlon Is not overeome by proof that the company em- 
ployed compétent car Inspectors, where it Is not proved that they actually 
made an Inspection. 

In Error to tlie Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

Thls Is an action at law brought by Franli H. Wakelee to recover damages 
for Personal Injuries sustained by him while engaged in the service of the 
Plttsburgh & Western Eailway Company as a brakeman. After suit was 
brought, the plaintiff, Wakelee, upon an inquest found, was declared to be an 
insane person, and letters of guardianshlp were duly issued to Samuel M. 
Thompson, who thereupon was suffered to prosecute the pending suit in be- 
half of his said ward. Xhere Tvas a verdict and judgment in favor of the plain- 
tiff. Tïils writ of error has been sued out to reverse that judgment by the 
Plttsburgh & Western Eailway Company. 

Jones & Anderson, for plaintiff in error. 

Geo. F. Arrel, L. W. King, and Thomas McNamara, for défendant in 
error. 

Before TAFT and LUIITON, arcuit Judges, and SAGE, District 
Judge. 

After making the foregoing statement of facts, the opinion of the 
court was delivered by LUBTON, Circuit Judge. 

At the conclusion of ail the évidence, the plaintiff in error moved for 
an instruction to find for the défendant, which was overruled. This 
82 F.— 46 
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hàs been assigned as error, and lias necessitated the examination of a 
very voluminous record, contailiing ail the évidence submitted to the 
jury. In substance, it appears that the plaintiff, Wakelee, at the time 
he suffered the very serions injury of which he complains, was in 
the employment of the said railway company as a brakeman, and, as 
such, was a member of a switching crew in the yards of the company at 
Painesvillè, Ohio. On the 4th of October, 1892, six freight cars v^ere 
received from the Nickel Plate Bailroad Company, a road crossing the 
Pittsburgh & Western at Painesvillè. Thèse cars had been placed on a 
transfer track by the Nickel Plate Company, and were removed to the 
yards of the Pittsburgh & Western Company by an engine and the 
switching gang of which Wakelee was a member. One of thèse cars 
was owned by a private company, and is known and designated in the 
record as "Car 96, G. H. H.," and this car is alleged to hâve had a de- 
fective drawbar, and to hâve been the direct occasion of the injury to 
Wakelee. In the course of the distribution of thèse cars in the yard of 
the Pittsburgh & Western Company, it came about that this car No. 96 
was eut eut from the rest, placed on one of the yard tracks, and blocked. 
It then became necessary to move two others of the same draft of cars 
down to this standing car, to be coupled to it. To this end, the two 
cars, after being eut ont, were started on a downgrade in- the direction 
of the alleged defective car, and Wakelee ordered by his çonductor to 
ride them into position for coupling. The brake by which tliese mov- 
ing cars were controlled was at the end of the car next the stationary 
car, and the brake wheel was at the upper end of an upright brake 
staff, and about 13 inches above the top of the car. To handle this 
brake, the brakeman was obligea to stand on a narrow step or shelf 
at the end of the car, about 23 inches below the top of the car. Thus, 
the proper position of the brakeman would place him on a shelf about 
3 feet béldw the brake wheel, and between the two cars to be coupled. 
Thèse two cars came together while Wakelee was setting the brake 
by swinging against the wheel with both hands. The two cars came 
so close together that the top of the stationary car struck Wakelee in 
the back, just at the base of the spinal column, and squeezed him be- 
tween the outer rim of the brake ratchet wheel and the top of the de- 
fective car. From this he sustained permanent and serions injuries. 

Two spécial inquiries were submitted to the jury upon which they 
were instructed to lind, the flrst of which was : "Was the car No. 96, 
Gr. H. H., so defective when it passed into defendant's control and use 
as to make it dangerous for trainmen to handle it?" To this the jury 
answered, "Yes." The second interrogatory was in thèse words: 
"Was the car 96, G. H. H., inspected by defebdant's inspectors when 
it was received into defendant's use?" The answer to this was, "No." 
In addition, the jury returned a gênerai verdict in favor of the plaintiff. 
Thèse two interrogatories presented the principal issues of fact in- 
volved in the case, and upon each the jury hâve deflnitely found in 
favor of the contention of Wakelee. The argument of the learned 
counsel in support of the proposition that the court erred in not in- 
structing the jury to flnd for the défendant railway company is based 
chiefiy upon the contention that there was no sufflcient évidence 
in support of the claim that this car was so defective as to be danger- 
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eus to handle by trainmen. This is chiefly predicated upon the as- 
sumption that Wakelee's évidence, as a witness for himself , is so tlior- 
oughly contradicted by the testimony of otlier witnesses and by the 
circumstances of the case as not to be worthy of going to the jury. 
Counsel for plaintiff in error admit that this car 96 was in a defective 
condition, but say that the def ects were not such as to enable the draw- 
head to slip back under the car, or to cause the cars to come doser to- 
gether than if in a sound condition, and that the def ects which in fact 
existed had nothing to do with the injury to Wakelee. This car was 
inspected by Murphy, an inspecter for the Nickel Plate Company, on 
the day it was transferred to the Pittsburgh & Western Company, who 
made a record in thèse words: "G. H. H. bro. draw & Int-sUl bro. end 
ceUing & C. plate bolts, transferred and ret: 10-4." Murphy testifled 
that he had no recollection of this car or of its inspection, and could 
only speak from this entry made by Mm in a bock kept by him for his 
own satisfaction. Hé explains his record by saying that it meâns 
that the center and intermediate sills were broken and the end ceiling, 
— that is, the upright planks at end of the car, — and that certain 
center bolts were broken, how many the entry does not show; that the 
extent of thèse breaks he never inserts, but would not hâve passed the 
car unless he had supposed it safe to handle; and that the def ects he 
made a note of would not enable the drawhead to slide baclc or make 
the car dangerous to handle. He further says if he had found the 
draft timbers broken and the follower gone, he would hâve noted it, 
and marked the car détective and dangerous. The- draft timbers, 
as shown by the évidence, are heavy timbers under the center sill and 
on either side of the drawhead, forming a slot to hold it up and in 
place. If thèse timbers were broken or loosened, so that they could 
be pushed aside, the flange on the drawhead might not hold it in place, 
and the drawhead might be pushed back under the car, so that they 
would come doser together. Thèse draft timbers are bolted to the sill 
and to the floor of the car. Upon the other hand, Wakelee testifled 
that, very shortly after he was hurt, he examined this car, and found 
that "the drawsill was ail broken on one side, and the intermediate 
sill was broken, and the end sill where the flange on the drawhead 
cornes against it was ail chawed out in them. The draft sill was 
broken back where the followers are bolted in. The draft timber was 
broken out sideways. It was shivered and broken and pressed right 
out sideways." Witness, on cross-examination, explained what he 
meant by "draft timbers," saying : 

"What I call the 'draft timber' is timbers that are alongslde the drawhead, 
and hold the drawhead in place, where the followers and springs are bolted 
into. [Sic] Q. Was the sill above that broken? A. Yes, sir; weakened. Q. 
Both draft sill and draft timber was broken? A. Yes, sir. Q. Were the bolts 
broken? A. I dld not examine the bolts to see whether they were broken or 
not. Q. You noticed that the follower was broken? A. It was gone alto- 
gether." 

This witness was examined and cross-examined at great length con- 
cerning the injuries to this car, and it is very clear, both from his 
évidence and that of experts, that, if the car was in the condition to 
which he testifled, the drawhead might slide under the car, and thus 
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bring fixe cars much more dosely together than otherwise. This pre- 
sented a very sharp conflict of f act, and Murphy admitted tliat if he had 
found the draft timbers broken and pushed sidewise and the foUow- 
er gone, as described by Wakelee, he would bave regarded the car as 
dangerous, and would not hâve receiv^d it. Mulqueeny, inspector for 
the Pittsburgh & Western Company, at Painesville, had no record con- 
cerning this car, and no recollection of its inspection, and could only 
speak as to Ms habit and course of business, f rom which he believed he 
had passed this car as not dangerous to handle. In addition to this, 
there was some opinion évidence to the effect that defects such as those 
noticed in Murphy's record would make the car dangerous to handle, 
and the drawhead liable to give way. It is clear from this statement, 
without going more largely into the détails of the évidence, that there 
was évidence that the draft timbers which hold the drawhead in place 
were defective, and defective to such an extent that, when thèse cars 
came together, they might give, and thus permit the drawhead to slide 
back in such way as to bring the car ends as close together as the dead- 
wood on them would permit. There was therefore évidence of a de- 
fect in a vital particular, having a direct relation to the injury sus- 
tained by Wakelee. 

The question of the credibility of Wakelee was one for the jury. 
If his évidence on this point was believed, he made out the most vital 
point în his case; and, unless there was some other vital question in 
the case upon which there was no such évidence as would reasonably 
support a verdict in his favor, it was not error to submit the issues to 
a jury. But it is next contended that there was no évidence tending 
to show that, even if this drawhead was defective, it brought the cars 
so close together as to subject Wakelee to any unusual risk, and that 
the court should, on this ground, hâve instructed for the défendant be- 
low. This contention rests upon the évidence of one Stevens that the 
usual space between box cars when brought together for coupling is 
from 10 to 12 inches, and that that space bas, by expérience, been 
shown to be enough to enable trainmen to handle such cars with 
safety to themselves. On this évidence, it is insisted that Wakelee, 
under his contract of service, assumed ail risks incident and usual to 
his employment, and had no right to expect that more than 10 or 12 
inches of space would exist between the cars he was handling, and 
should hâve protected himself accordingly. Tuttle v. Railway Co., 
122 U. S. 195, 7 Sup. Ct. 1166. To bave instructed the jury to ând for 
the défendant upon this ground would hâve been to assume that the 
évidence conclusively established that the protection afforded by the 
deadwood and drawhead on the Lehigh Valley car, on which Wakelee 
was standing, was in excess or equal to the usual space between two 
cars in perfect condition, and to hâve ignored the fact of the peculiar 
location of the brake wheel and brake step which Wakelee was com- 
pelled to use in handling thèse cars. The witness Anderson did say 
that the deadblock and deadwood plus the drawhead of the car on 
which Wakelee was braking would prevent that car from coming near- 
er to the defective car than llj inches. The same witness also said that, 
ignoring the defective drawbar, the deadwood on car 96 was 9J inches 
thick, including, possibly, the block under the deadwood. The evi- 
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dence of Anderson theref ore cornes to tMs : That the deadwood on the 
two cars added to the extension of the drawbar beyond the deadwood 
of the Lehigh Valley car gave a spaoe of 21 inches between the cars, 
even if the drawbar of car 96 was defective, as claimed. But to hâve 
taken this question of the space between thèse cars from the jury upon 
Anderson's évidence would hâve been to ignore the positive évidence of 
Wakelee that there was no deadwood on the defective car. 

In the late case of Railway Oo. v. Lowery, 20 O. C. A. 596, 598, 74 
Ped. 463, 465, we had occasion to deal with the whole subject of the 
duty and power of a trial judge to instnict a jury to flnd for the one 
party or the other, and, in considering the power of this court to re- 
verse a judgment for refusing a request to se instruct, we said: 

"In the solution of this question, we are not to weigh the évidence, nor to dé- 
termine the value of conflicting évidence. The question when a motion to 
direct a verdict Is made is this: Is there any material and substantial évidence, 
wlilch. If credited by the jury, would In law justify a verdict In favor of the 
other party? If there was, it cannot be held error that the trial judge de- 
clined to direct the verdict, and submltted the value of that évidence to the con- 
sidération of the jury." 

In Pleasants v. Faut, 22 Wall. 116, Mr. Justice Miller said, touching 
the duty of the trial judge, that : 

"In the discharge of this duty, It is the province of the court, elther before 
or after the verdict, to décide whether the plaintifE has given évidence sufflcient 
to support or justify a verdict in his favor; not whether, on ail the évidence, 
the preponderating weight is In his favor,— that is the business of the jury; 
but conceding to ail the évidence ofCered the greatest probative force whlch, 
according to the law o£ évidence, it is fairly entitled to, is it sufBcient to justify 
a verdict?" 

Applying thèse well-settled principles, it must be conceded that the 
court below could not ignore the évidence of Wakelee that there were 
no deadwoods on this defective car. If the jury should accept Wake- 
lee's évidence rather than the vague and spéculative évidence of An- 
derson to the contrary, and should also find that the drawbar of car 
96 was defective, as testified to by Wakelee, it would follow that the 
two cars, when brought together for coupling, would hâve no space be- 
tween them other than that afforded by the drawbar and deadwood of 
the Lehigh Valley car, a space of but 11^ inches. Assuming this space 
to hâve existed on the uncontradicted évidence in the case, would it 
hâve been proper for the court, on the évidence of Stevens that from 
10 to 12 inches was safe, and was the usual space between cars so 
brought together, to hâve instructed the jury that Wakelee had as- 
sumed ail fiie risks incident to handiing cars where a space of that 
much existed when brought together? We think not. To hâve done 
so would hâve been to ignore the peculiar location and character of the 
brake wheel on this Lehigh Valley car, and the position in which 
Wakelee must hâve stood in order to apply the brake and control the 
movements of the cars he was directed to ride. A space of 11| inches 
between cars might be suflacient for a man on the ground between the 
cars, but not suificient to set a brake while standing on a 10-inch shelf 
between the ends of two cars. Stevens did not say that from 10 to 
12 inches was the usual space between cars where the brake was so 
nituated, nor that that space, under the circumstances of this case, was 
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usual or saie. The duty expected from Wakelee was tliat he would 
control the speed of thèse cars moving on a downgrade, and check them 
at the right moment. To do his duty required the full strength of the 
operator, and that it should be exerted by swinging against the ratchet 
wheel with both arms. The fact that this ratchet was but 3 feet above 
the step on which he was required to stand would seem to involve more 
or less bending of the body, and consequently more space than a mère 
coupling from the ground. The question was one for the jury, and 
was properly submitted to them. The question as to whether Wake- 
lee assumed a careless and unnecessary posture, and thus brought his 
injury upon himself, was one of contributory négligence, and was prop- 
erly submitted to the jury, under an instruction exceedingly favorable 
to the plaintiff in error. 

We come now to the question of Wakelee's competency as a witness. 
When he was offered as a witness, counsel stated that he was a person 
of unsound mind, and at the time an inmate of an insane asylum, hav- 
ing been committed under an inquisition of lunacy. When objection 
was made to his competency, the court heard évidence, including that of 
the médical men in charge of the asylum of which he was an inmate, as 
to the character and extent of his mentaJ unsoundness, and also caused 
him to be elaborately examined upon the questions at issue in the suit, 
that it might be determined towhat extent he was unsound and lîowfar 
his mind and memory were out of balance. After a full considération 
of ail this évidence, the court ruled that he might be heard, and that 
the jury should détermine, under proper instructions, how far his 
mental state aflected his memory and credibility. This is now as- 
signed as error. The practice foUowed by the court in this matter was 
that approved by the suprême court in District of Oolumbia v. Armes, 
107 U. S. 519, 2 Sup. et. 840. The gênerai statement that at the com- 
mon law a person non compos mentis is incompétent to testify is doubt- 
less true. Hartford v. Palmer, 16 Johns. 143; Cannady v. Lynch, 27 
Minn. 435, 8 N. W. 164. 

In the case of Reg. v. Hill, 5 Oox, Cr. Cas. 259, the proper meaning 
of this gênerai statement of the rule was under considération, and the 
chief justice sald: 

"Varlous authoritles hâve been referred to whlcli lay down the law that a per- 
son non compos mentis is not an admissible witness. But in what sensé is the 
expression 'non compos mentis' employed? If a person be so to such an exteut 
as Bot to understand the nature of an oath, he is not admissible. But a person 
subjeet to a considérable amount of insane delusion may yet he under the sanc- 
tion of an oath, and capable of giving very material évidence upon tlie subject- 
matter under considération. The proper test must always be, does the lunatic 
understand what he is saylng, and does he understand the obligation of an 
oath? The lunatic may be examined himself, that his state of mind may be 
discovered, and witnesses may be adduced to show in what state of sanity or 
insanlty he actually is. StiU, If he can stand the test proposed, the jury must 
détermine ail the rest." 

In the case of District of Oolumbia v. Armes, cited above, the su- 
prême court, referring to Reg. v. BQU, said: "The doctrine of this déci- 
sion has never been overruled, that we are aware of;" and added: 
"The gênerai rule, therefore, is that a lunatic or a person affected with 
insanity is admissible as a witness if he hâve suificient understanding 
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t« appreSend the obligation of an oath, and to be capable of givîng a 
oorrect account of the matters he lias seen or heard in référence to the 
(juestions at issue; and whether he hâve that understanding is a 
question to be detennined by the court, upon examination of the party 
Wmself and any compétent witnesses who can speak to the nature and 
extent of his insanity." 

But it is said that the OMo statute makea a person of unsound mind 
absolutely incompétent. Section 5240, Ohio Eev. St., is in thèse 
words: 

"Ail persons are compétent witnesses, cxcept those of unsound mlnd, and 
diUdren under ten years of âge wlio appear incapable of receivlng just Im- 
pressions of the faets and transactions respecting which they are examined, 
or of relating them truly." 

But the question remains, who is a person of unsound mind? That 
the person has been found insane, and is an inmate-of an insane asylum, 
affords prima fade évidence that he is of unsound mind, within the 
meaning of the provision, and opérâtes to throw the burden of proving 
competency upon the party offering him. This was the ruling of 
Judge Kicks, who tried this case, and, in our judgment, was a correct 
exposition of the law. Whether he was so unsound in mind and mem- 
ory as to be totally incapable of testifying is as open a question under 
this statute as at the common law. The statute is but a déclaration 
of the common law. To suppose that it was meant to disqualify every 
person who is of any degree of unsoundness would bring about an intol- 
érable condition of things, and, under such circumstances, it is not to 
be presumed that the common law was intended to be altered or modi- 
fied to any greater extent than indicated by a reasonable construction 
of the words of the statute. To say that a person of unsound mind is 
incapable of testifying is but to state the gênerai rtde of the common 
law. But at the common law the unsoundness must be such as that 
he is incapable of understanding the nature of an oath or giving a co- 
hérent statement touching the matter upon which he is examined. In 
Cannady v, Lynch, 27 Minn. 435, 8 N. W. 164, a similar statute was 
held not to extend the exclusiveness of the common law. The prelim- 
inary examination developed that Wakelee had a delusion touching 
his physical condition, but that on ail other matters he was sound. His 
évidence was clear, cohérent, and consistent, as shown by this record, 
and there exists no reason to doubt his capability of testifying fuUy and 
truthfully. We think the court did not err in permitting him to be 
heard as a witness. 

Upon the preliminary examination the défendant below ofiPered as 
évidence of his unsoundness the record of the state court adjudging 
him insane, and committing him to an asylum. Upon a gênerai ob- 
jection this was excluded. The record is silent as to the ground for 
this ruling. The record in the lunacy case, as contained in the tran- 
script before us, is not a properly certified record, and it may be that 
this was the ground of exclusion. We ought not to reverse if the rul- 
ing was correct for any reason. But, whether properly or improperly 
excluded, the ruling was wholly immaterial. The fact of commitment 
to an asylum for the insane was admitted by Wakelee's counsel, as well 
as proven by Wakelee's médical attendants. He was produced in 
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court by the authorities having him in custody, and the fact of présent 
mental unsoundness was not a disputed issue. No harm could pos- 
sibly result from the exclusion of this record of commitment. 

Another error relating to évidence remains to be considered. Wake- 
lee was recalled and examined as to statements made to bim by one 
Roe, contrary to his évidence in court, Eoe having been theretofore ex- 
amined as a witness for the railroad company. It is said that this évi- 
dence as to Boe's statement ont of court was incompétent, no suflBcient 
ground having been laid for thus contradicting him. The objection 
was not spécifie. If the ground now stated had then been made the 
basis for the objection, the évidence might hâve been excluded, or Roe 
might bave been reœilled on a proper showing, and ground laid for this 
évidence. When a gênerai objection is made to the réception of évi- 
dence, without stating the ground of the objection, this court will 
treat the objection as vague and nugatory, uniess the évidence admit- 
ted could under no circumstances hâve been compétent. Noonan v. 
Mining Co., 121 U. S. 393, 7 Sup. a. 911; Toplitz v. Hedden, 146 U. 
S. 252, 13 Sup. Ot. 70. 

The bill of exceptions shows that défendants below, before the argu- 
ment of the cause, handed to the court a séries of nine propositions of 
law, with the request that they should be each charged, "separately, as 
the law applicable to this case." After the delivery of the court's 
instructions to the jury, the défendant reserved an exception in thèse 
words: ^'Défendants except to the refusai of the court to give to the 
jury separately ail of the requests asked by the défendant." It is now 
insisted that tE any one of this long séries of propositions should hâve 
been given, and was not included or covered by the charge as delivered, 
the judgment must be reversed. Several of the propositions contained 
in this séries of requests were substantially given. Others were not 
included because not sound law. Possibly one or two of the séries 
were applicable, and would doubtless hâve been given if the attention 
of the court had been speciflcally called to the omission. It is well 
settled that an exception to a charge, in order to be available upon a 
writ of error, should be spécifie, and point out distinctly the matter 
deemed erroneous. Carver v. Jackson, 4 Pet. 1; Unitarian Church v. 
Faulkner, 91 U. S. 415; Burton v. Ferry Co., 114 U. S. 474, 5 Sup. a. 
960. So it is equally well settled that a gênerai exception to the re- 
fusai of thè court to grant a séries of instructions presented as one 
request will be of no avail for the purpose of reversing the judgment, 
although it may happen that some of the séries ought to hâve been 
given. Harvey v. Tyler, 2 Wall. 328; Worthington v. Mason, 101 U. 
S. 149; Bogk v. Gassert, 149 U. S. 17, 13 Sup. Ot. 738; Moulor v. In- 
surance Co., 111 U. S. 335, 4 Sup. Ot. 466. An exception in the 
gênerai terms of the one under considération, by whieh it is sought to 
put the court in error for failing to give a séries of propositions re- 
quested before the argument and charge, and not repeated afterwards, 
is too vague; The object ofan exception is to definitely call the atten- 
tion of the court to either an omission in the charge, or to some aflarma- 
tive misstatement. The exception must be taken whUe the jury is at 
the bar. Johnson v. Garber, 19 C. 0. A. 556, 73 Fed. 523. The rea- 
son for requiring that exceptions shall be deflnite, and made while the 
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jury are at tbe bar, is that the court may correct the error or omission 
pointed out. The exception for failing to give this entire séries of re- 
quests could not serve tids purpose, as it did not advise tlie court of any 
particular omission. 

Propositions Nos. 2, 5, 6, 7, and 8 presented différent phases of the 
question of the presumption as to the proper inspection of cars and 
machinery coming upon one road from another, and of the discharge of 
duty by inspectors. Each of thèse requests was faulty in totally ig- 
noring the Ohio statute of April 2, 1890, the second section of which 
proTides that it shall be unlawful for any railroad company to know- 
ingly or negligently use or operate any détective car, and tiiat, in ac- 
tions by an employé for an injury by reason of such defect, the com- 
pany shall be deemed to hâve had knowledge of such defect, and that 
this presumption shall stand as prima facie évidence of négligence on 
the part of the company. 87 Ohio Laws, p. 149. This act was con- 
strued by the suprême court of Ohio in Eailway Co. v. Erick, 51 Ohio 
St. 146, 37 N. E. 128, the court saying: 

"The presumption of knowledge of the defect before and at the time of the 
Injury Is, by this statute, chargeable to the company; and this statutory pre- 
sumption cannot be overcome by proof of facts which only raise a presumption 
that the company dld not hâve such knowledge. Compétent and careful In- 
spectors are presumed to properly inspeet the cars and thelr attachments, but 
such presumption would not overcome the statutory presumption of knowledge 
of defects before and at the time of the injury. It would take an actual and 
proper inspection, or its équivalent, to overcome the statutory presumption of 
knowledge of such defects. It wiU be noticed that this section of the statute 
also provides that, in the trial of a Personal injury case against a railroad Com- 
pany, the fact of such defect In its cars or their attachments shall be prima 
facle évidence of négligence on the part of such corporation. It will be noticed 
that It Is not the servants or such as are f ellow servants that are deemed guilty 
of négligence, but the corporation itself. In such case, when the plaintiff has 
shown that he was injured, and that such Injury was caused by a defect in the 
cars or their appliances, the statute raises the presumption of négligence on part 
of the company, and the burden of proof is thrown upon the company to over- 
come the prima facie case of négligence thus made by the statute." 

There was no direct évidence that this car was ever inspected by this 
company, and the question as to whether such an inspection was ever 
in fact made by the plaintiff in error was submitted to the jury, who 
found that no inspection was made when received by the défendant 
company. The statutory presumption of négligence was therefore not 
overcome, and the requests we hâve referred to were properly refused, 
as altogether ignoring this presumption. The judgment must be af- 
Ûrmed. 



In re WEEKS. 

(District Court, D. Vermont. October 6, 1897.) 

1. IntbbnaIj Revenue — Collectors as Witnesses in Prosectjtionb under 
State Liquor Laws. 

An instruction issued by the commissioner of Internai revenue, directing 
collectors and thelr deputies to refuse to produce, in criminal prosecutlons 
of liquor dealers in the state courts, the retums made to tlie collectors, 
or the lists showing payments of fédéral liquor taxes, or to give informa- 
tion derived from officiai sources as to the fact of such payments, is valld. 
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and In accordanee with the fédéral laws. Rev. St. U. S. §§ 251, 321, 3238- 
3240, 3244. 
S. Same. 

A State has no right to fédéral Instruments of purely fédéral character for 
proof, unless they are left within Its reach. 

This was a proceeding in habeas corpus in behalf of Arthur L. Weeks, 
who was imprisoned under a commitment for contempt by a state 
court of Vermont for refusai to produce évidence in relation to the 
payment of United States liquor taxes. 

John H. Senter, for relator. 

Fred A. Howland, for the State of Vermont 

WHEELER, District Judge. The laws of the United States pro- 
vide that the secretary of the treasury shall prescribe "rules and régu- 
lations not inconsistent with law, to be used under and in the exécution 
and enforcement of the various provisions of the internai revenuelaws," 
and "give such directions to collectors, and prescribe such rules and 
forms to be observed by them, as may be necessary for the proper exé- 
cution of the law" (Rev. St. § 351) ; that "the commissioner of internai 
revenue, under the direction of the secretary of the treasury, shall hâve 
gênerai superintendence of the assessment and collection of ail duties 
and taxes, now or hereafter imposed by any law providing internai 
revenue, and shall prépare and distribute ail the instructions, régula- 
tions, directions, forms, blanks, stamps, and other matters pertaining 
to the assessment and collection of internai revenue" (section 321); 
for a spécial tax on, among others, retail dealers in liquors (section 
3244); to be paid by stamps (section 3238); that collectors shall place 
and keep in their offices, for public ihspection, an alphabetical list of 
the names of ail persons who hâve paid such spécial taxes within their 
districts, with the time, business, and place of business for which such 
taxes hâve been paid (section 3240); that every person engaged in such 
business shall place and keep conspicuously in his establishment or 
place of business ail stamps denoting the payment of such tax (section 
3239). The laws of the state provide for punishing common liquor 
sellers, and for abating and enjoining places of sale as common nui- 
sances, and that "the payment of the United States spécial tax as a 
liquor seller shall be held to be prima facie évidence that the person 
paying the same is a common seller, and the premises so kept by Mm 
are a common nuisance." V. S. § 4476. The collector's office for this 
district is kept at Portsmouth, N. H. The commissioner of internai 
revenue, presumably with approval of the secretary of the treasury, 
issued on March 31, 1888, instructions to this collecter, containing, 
among others, thèse, which hâve not been modifled, l^ut rather ex- 
tended : 

"A spécial taxpayer Is required, under severe pains and penalties, to malie 
his return under oatli. The information is extorted from hlm. It is largely 
in fhe nature of a prlvileged communication, which he is required to mal^e 
to the revenue offlcer, for revenue purposes, and for those alone. It is not 
believed the courts will require a disclosure of évidence thus obtained for use 
in a criminal prosecution of hlm who furnished it. It is respectfully insisted 
that neither the return Itself, nor information derived from it, should be ad- 
mitted on trial, especially if objeeted to by the accused." 
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In the case of Gardner v. Anderson (TJ. S. Cir. Ct. D. Md., before 
Judges Bond and Giles) 22 Int. Rev. Rec. 41, Fed. Cas. No. 5,220, al- 
thougli the point involved was as to ofllcial communications between 
ofiQcers of the government, the court made a remark which is applica- 
ble to the question now under considération, viz. : 

" 'That the communication was in Its nature an officiai communication, re- 
lating to public business, wbicli It was sought to prove by means of a witness 
whose only knowledge of It was derlved from lils officiai employment, which 
was eontraiy to public policy, and not to be permitted.' You and your deputiea 
should, of course, respond to the subpœnas of the court, but you should respect- 
fuUy décline to produce either the alphabetical list or the returas on Form 11." 
34 Int. Rev. Rec. 261. 

The relator is deputy collector in Vermont, and was summoned to 
attend as a witness at the trials of several persons in a court of this 
state for selling liquor, and to produce and exhibit ail books and 
papers in his possession showing, or tending to show, that the respond- 
ents had paid any spécial tax for the sale of liquors in 1896 or 1897 
at Montpelier. Thèse instructions had been furnished to him by his 
superior for his guidance. In the trial of one respondent he was asked 
whether the respondent had ever paid him any money for the purpose 
of obtaining a retail liquor dealer's spécial tax stamp, and answered 
that he could not remember, but supposed he had means of ascertain- 
ing; whereupon he was asked to ascertain and state the fact, which he 
declined to do, because his means of knowledge of it had corne to him 
solely in his officiai capacity, and of the instructions from the treasury 
and internai revenue department, and for this refusai he was adjudged 
guilty of contempt. This writ is brought for relief from commitment on 
this judgment. That the national and state governments hâve each a 
separate jurisdiction for their opérations, although within the same 
territory, seems to be well and clearly shown in many cases in the 
suprême court of the United States whose authority must be para- 
mount; and especially by In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 
where the relator was released from a charge of murder in a state 
court for a killing done in proteeting a United States judge traveling 
on his officiai business. This killing was held to be as much without 
the jurisdiction, although within the limits, of the state, as if it had 
been done without its limits. The fédéral government could doubt- 
less lay thèse internai taxes upon liquor dealers, and provide for their 
collection by coHectors and deputies, or otherwise, and by methods, 
open or secret, accessible or inaccessible, or accessible only in pre- 
scribed ways, for évidence in its own or the state courts. It did pro- 
vide that the fact of the payment of the tax should be open to ail, and 
that proof of it should be accessible to ail by examination of the au- 
thentic alphabetical list of the taxpayers and their places of business, 
for public inspection, in collectors' ofBces, and by the stamps conspicu- 
ously to be kept by sellers in the places of business. The provision of 
thèse open and convenient methods of proof of this fact somewhat 
excludes ttie use of any government agencies otherwise for that pur- 
pose. The fédéral law is to be resorted to for ascertaining whether 
the instructions or directions are contrary to law; and they do not 
appear to be in any respect opposed to it, but rather to be in accord- 
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ance with it. The relator, as fédéral offlcer, was in duty bound to 
obey them. This fact of payment of the spécial tax, of which the 
fédéral law provides such convenient proof, is exactly wliat tlie state 
statute makes évidence of being a common seller, and of keeping a 
nuisance. When the state lays hold of a fédéral ofScer, and his do- 
ings as such, for proof contrary to his duty in respect to the tax, in- 
stead of resorting to the évidence provided by that government, it in- 
terfères with the lawful opérations of the fédéral government in lay 
ing and collecting its taxes. The fédéral government cannot dlctate 
as to évidence in state courts, but it cannot be required to provide 
évidence for them; and the state has no rig'ht to fédéral instruments 
of purely fédéral character for proof, unless they are left within ita 
reach, and thèse are not, but are put without that reach. This is 
somewhat as if a fédéral district attorney or grand juror should be im- 
prisoned to compel disclosure of proceedings before the grand jury, 
which might be very material in a trial elsewhere. This disclosure 
would be contrary to légal duty, as that would be, and such imprison- 
ment would seem to be quite clearly contrary to the laws of the Unit- 
ed States. 

This case differs from In re Hirsch, 74 Fed. 928, in respect to the 
proof required, and the régulations, instructions, and directions shown, 
where the relator was remanded, and is similar to In re Huttman, 70 
Fed. 699, where the relator was discharged. 



AMERICAN STREET CAR ADVERTISING CO. V. NEWTON ST. RY. CO. 

et al. 

(Circuit Court, D. Massachusetts. August 6, 1897.) 

No. 770. 

1. Patents— CoMBiNATiON Claims— Aqgkkgations. 

Tie unnecessary enumeration, as éléments of a comblnatlon, of parts 
wliicli are necessary to the opération of a device, but which may be under- 
stood and can be supplied by those ordinarily skilled in the art, does not, 
under the cireumstances of this case, make the claim one for an unpatenta- 
ble aggregation. 

2. Same. 

The Randall patent, No. 380,696, for an advertlsing rack to be used in 
Street cars, held, on the proofs submitted to the court, to cover a novel, use- 
ful, and patentable invention, and also Jteld infringed. 

Tliis was a suit in equity by the American Street Car Advertising 
Company against the Newton Street-Kailway Company and others, 
for alleged infringement of letters patent No. 380,696, issued April 
10, 1888, to Isaac H. Eandall, for an advertising rack. 

William Quinby and Edward S. Beach, for complainant 
Chas. Gr. Coe, for défendants. 

PUTNAM, Circuit Judge. As the record is brought to us, it pré- 
sents a close case. What the respondents hâve done was merely as 
follows: They constructed street-railway cars, built where the sidea 
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join the roof with the usual concave cornice or cove. In this con- 
struction, they made use of the usual moldings for a proper flnish 
at the lower and upper edges of the casing of this cornice or cove. 
At the inner edges of thèse moldings they eut grooves in the plane of 
the exterior surface of the casing; so that by holding up advertis- 
ing cards whose width was somewhat more than the right Une dis- 
tance between the two moldings, and by inserting their edges' in the 
grooves, and then pressing back the cards against the concave cas- 
ing, the edges of the cards slide down into the grooves, and the cards 
take the concave form of the casing, and rest smoothly and securely 
against it. The use of the concave casing, with or without the mold- 
ings, for thus flnishing the cars in the way described, is, of course, , 
common in the art of construction. It is a matter of common knowl- 
edge that the respondents were entitled to use the same. If the re- 
spondents desired also, for any purpose whatever, to eut grooves in 
the moldings, the court can well conceive that it would follow as a 
matter of course, in the greater n;:mber of instances, that they would 
be eut in the plane of the convex casing. Therefore the court might 
well look through the record with the expectancy of finding that ail 
done by the respondents was matter common to the art of construc- 
tion. Yet the respondents hâve not shown us the state of the art 
in this respect beyond what is qiiite fréquent in causes of this na- 
ture; that is, beyond the introduction of extracts from the records 
of the patent ofQce, which often show an eccentric portion of the 
state of the art rather than the whole of it. 

The complainant's patent was issued April 10, 1888, and purports 
to cover "a new and useful advertising rack for street cars." The 
daim in contre versy is as foUows: 

"An advertising rack adapted for use in a street car, consistlnj? of the body, 
A, havlng a continuons concave face, and longitudinal molding;s along the edges 
thereof, havSng grooves, c, adjacent to and in substantially the same plane .as 
the concave face of the body, in combination with screws or équivalent devices 
for Connecting the rack to the car, engaging with the moldings outside the 
grooves therein, substantially as and for the purpose set forth." 

The flrst ground of défense relates to the contents of the file wrap- 
per. The claim as originally put into the patent office was as fol- 
lows: 

"An advertising rack consisting of the curved body, A, and longitudinal strips 
or moldings, D, D, and provided with longitudinal grooves, c, c, substantially 
as shown and described, and for the purposes set forth." 

This claim being rejected, the applicant proceeded to amend by 
inserting after the words "the curved body. A," the words "present- 
ing a concave surface to the front." As amended, the cla.im still 
met with objection at the patent oflBce; and flnally the applicant 
canceled the entire claim, and offered the one now in suit, which was 
allowed. The law applicable to proceedings of this nature has been 
fully explained by the court of appeals for this circuit in Eeece But- 
tonhole Mach. Go. v. Globe Buttonhole Mach. Co., 10 G. C. A. 194, 
61 Fed. 958; but the subject-matter is not in any event of impor- 
tance in the case at bar, because there is no attempt to broaden out 
the claim in issue beyond what it expressly calls for, and the claim 
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as finally allowed by tlie patent office is clearly coïncident with the 
complainant's invention. 

Another ground of défense relates to the fact that the claim in 
issue enumerates the screws or équivalent déviées for Connecting the 
complainant's rack to the car, and states, in substance, that thèse 
screws^ or équivalent devices engage vfith. the moldings cutside the 
groove's therein. Beyond the fact that the respondents claim that 
this constitutes an aggregation, it is not entirely clear vs^hat their 
ground of défense is in this connection. It needs no discussion to 
show that this does not make what is understood by the term "ag- 
gregation," — a term, moreover, dangerous and misleading, unless 
. used and applied with very great considération and care. The screws 
or équivalent devices, and the method of their use, described in the 
claim, are essential to the combination to enable it to perform its 
function, and, combined with it, operate to produce a single resuit 
only. It is not necessary to enlarge into extended explanations to 
show that this does not constitute an aggregation. Probably the 
best practical définition of an aggregation is found in Hailes v. Van 
Wormer, 20 Wall. 353, 368, where the court said as follows: 

"It must be conceded that a new combination, if It produces new and useful 
results, is patentable, though ail the constituents of the combination were well 
known and in common use before the combination was made. But the results 
must be a produet of the combination, and not a mère aggregate of several 
results, each the complète produet of one of the combined éléments." 

It is clear that what is covered by the claim at issue does not pro- 
duce several results within this language. The most that can be 
said with référence to it is that inasmuch as it is plainly obvions to 
any mechanic that screws or équivalent devices are essential for at- 
taching a rack to the car, and that as aiso, almost as a matter of 
course, the screws would be made use of by any ordinary mechanic 
in the place pointed out in the claim, it was unnecessary for the com- 
plainant to make références to thèse détails as though they were élé- 
ments of his combination; and therefore the most that can be de- 
duced therefrom is that, perhaps, by thus enumerating them as élé- 
ments, the patentée limited his claim accordingly. We perceive no 
principle whatever by virtue of which it can be said that the claim 
is invalid for this reason. The law, which deals mainly with essen- 
tials, is not inclined to permit rights to be destroyed by nonessen- 
tials, although it is true that persons Interested may so insist on 
nonessentials as to unavoidably limit and qualify their rights. The 
authorities ordinarily cited to establish a différent proposition do not, 
on examination, seem to us tp support it. They consist mainly of 
références to patent-office décisions relating to the practice of that 
office, and, so far as that is concerned, based on good sensé, and also 
tending to promote the interests of applicants for patents; but, like 
some other raies of the patent office, they do not invalidate a patent 
after it is issued. The respondents hâve furnished us with no case 
in point; and the only one which we hâve been able to find is Ma- 
chine Co. V. Woodward, 53 Fed. 481, 483, where it is said that cer- 
tain claims were invalidated by the fact that a foot treadle was enu- 
merated as an élément, the court observing that the treadle played 
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no part in tlie function of the combination. So, perhaps, it may be 
said that the screws or équivalent devices in the case at bar play np 
part in the function of the combination. But the proposition laid 
down by the court in the case referred to does not appear to hâve 
received narticular considération, and, as we hâve alreadv shown, it 
is based on neither principle nor authority. It has been commonly 
said by the courts, as was said by Mr. Justice Curtis in Forbush v. 
Cook, 2 Pish. Pat. Cas. 668, Fed. Cas. No. 4,931, that it is not req- 
uisite to include in a claim, as éléments thereof, ail parts of the ma- 
chine which are necessary to its action, so far as they may be un- 
derstood and can be supplied by those who are ordinarily skilled in 
the art; and a careful examina tion of the cases ordinarily cited to 
the proposition that an enumeration of éléments of that character 
invalidâtes a claim will be found to establish no proposition beyond 
that thus laid down. We must therefore hold that this unnecessary 
désignation of the éléments to which we ref er does not invalidate the 
claim. 

Another ground of défense is the common one of anticipation, and 
we hâve been referred to numerous patents with référence thereto. 
Thèse are pressed on us, both with regard to the question of anticipa- 
tion strictly, and also as showing such a state of the art as defeats 
any claim of Batentable invention in the device at issue. We do not 
find it necessary to discuss individually the patents thus cited, nor 
to explain precisely how they bear on each of the topics referred to. 
It is suflQcient to say that none of them anticipate ail the éléments 
found in the claim in issue, and none of them are capable of being 
operated or used in the manner in which complainant's device was 
intended to be operated and used, as clearly shown by the spécifi- 
cation. This was in ail respects the same as the method of use and 
opération of the moldings in connection with the concave casing 
built into their cars by the respondents, which we hâve already de- 
scribed. The resuit was a facility of inserting cards in such a way 
that, after being pressed back, they would rest smoothly and securely 
against the concave surface of the casing. Thèse particular features 
appear in none of the alleged anticipatory matters, and are sufficient 
to distinguish the complainant's device from ail of them. By com- 
bining what preceded the complainant, the resuit which he secured 
very likely could hâve been obtained ; but this is not the test, as has 
been repeated over and over again by the courts. Packard v. Lacing- 
Stud Co., 16 C. C. A. 639, 70 Fed. 66, 68; Boston & R. Electric St. 
Ry. Co. V. Bemis Car-Box Co., 25 C. C. A. 420, 80 Fed. 287, 289. 
The same proposition was also well stated by Judge Lowell in Stewart 
V. Mahoney, 5 Fed. 302, 305, who at the same time added some ob- 
servations which perhaps will illustrate the character of the inven- 
tion in the case at bar. He said : 

"I hâve examined the évidence and the arguments with care, and I am of 
opinion that there was both novelty and utillty In the subject of the flrgt claim, 
and that it has been infringed. Many chairs had been made that resembled 
the plaintlffi's in many particulars, and which might «asily hâve been so modi- 
fied as to embody his Invention; but they do not appear to hâve been so modi- 
fled before his time. The question of novelty, including in that word the dis- 
covery or Invention which will be sufficient to support a patent, Is often a very 
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dlfflcult one to décide. Invention often Involves a new result, flrst thought ot 
by the patentée; and In sudi cases the faet that the mechanical changes he bas 
made are not difflcult Is often unimportant." 

The question of utility must clearly be resolved in favor of the com- 
plainant. If there were any doubt about this, it would be entirely 
obviated by the fact that the respondents, in their carefuUy drawn 
spécifications for the construction of the cars which are alleged to 
infringe complainant's patent, required in précise tenns that they 
should be constructed "with Randall's patent advertising racks, built 
in." Novelty and utility appearing, we are compelled, on the évi- 
dence which we hâve with référence to the state of the art, to yield 
to the presumption in favor of patentable invention arising from the 
issue of the patent, or assume to hâve more practical knowledge of 
this limited and spécial subject-matter than we ought to assume. 
Packard v. Lacing-Stud Co., 16 C. C. A. 640, 70 Fed., at page 67; 
Boston & R. Electric St. Ry. Co. v. Bemis Oar-Box Oo., 25 C. 0. A. 
423, 80 Fed., at page 290. 

The question of infringement présents no diificulties. The only 
possible ground of défense with référence to this branch of the case 
is the proposition that the patent covers only a portable rack, com- 
plète in itself, while the alleged infringing device is a part of the 
structure of the car. That this proposition does not address itself 
to the intelligent, practical mind, acquainted with the art, is plain 
from the référence we hâve already made to the spécifications for 
building the cars. They describe the device as the Randall patent 
rack, although to be built in. Construing strictly, as we must under 
the circumstances, the complainant's claim in issue, yet every élé- 
ment of it is found in the cars of the respondent corporation. If, in 
drawing its spécifications, it had intended to accomplish what would 
not infringe the patent, by requiring that the rack should be built 
into the car, this would hâve been clearly only an attempted évasion; 
but the case does not show that it had any such intention. The 
manner in which it framed its spécifications indicates that it intend- 
ed and understood that it was to obtain the complainant's device, 
whatever may hâve be'en the intention or understanding of the par- 
ties who built the cars which the respondent corporation opérâtes. 
' Some other matters were called to the attention of the court, but 
they are clearly so unimportant that they do not require any expres- 
sion of opinion from us. 

The bill is ûled, not only against the Newton Street-Railway Com- 
pany, which Controls the cars alleged to infringe, but also against the 
président and treasurer of the company. We do not perceive any 
such case made against thèse individuals as justifies us in holding 
them responsible in this suit. Therefore, unless the complainant 
discontinues as to them, with costs, the final decree will provide that 
the bill shall be dismissed so far as they are concerned. Let the com- 
plainant file a draft decree against the Newton Street-Railway Com- 
pany for an injunction and an account, with the direction that, by the 
final decree, the bill shall be dismissed as against Coffin and Smith, 
with costs; such draft decree to be flled on or before the 4th day of 
September next, and corrections thereof to be flled on or before the 
llth day of September next. 
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GRAHAM V. EARL.1 

(Circuit Court of Appeals, Ninth Circuit. October 18, 1897.) 

No. 315. 

1. Patents— Action for Inpbingembnt— Plbading. 

Wliere ttie complaint describes thie Invention of the patent sued on by 
the name given It In the patent, and tlien speclfieally refera to the letters 
patent "for further and fuUer description of the Invention thereln pat- 
ented," such référence imports into the complaint the description contained 
in the patent, and is controUing as to the nature of the Invention. 

2. 8AME— NOVBLTÏ AND InFRINGEMBNT — CONCLUSIVENESS DP VERDICT — APPEAL. 

The questions of novelty and infringement are mlxed questions of law 
and fact, so that, if the court correctly instruets the jury on the applicable 
questions of law, the verdict is conclusive on appeal, unless there Is an en- 
tire want of évidence on which to base it 
8. Same — Construction of Disclaimbhs. 

In determining the meaning of a disclaimer, the same rules are to be 
observed as In construing any other written instrument; the purpose being 
To carry out the intention of the person executing it, as indicated by Its 
language, when construed with référence to the proceedings of which it 
forms a part. It must therefore be read In connection with the original 
speciflcations, of which it becomes a part when recorded. 
4 Bame— Disclaimer of Broad Claims in Combination. 

A disclaimer of broad claims in a combination does not operate as a dis- 
claimer of other and narrower claims, covering spécifie means, which are 
Included in the language of such broad claims. 
6. Same— Parties Liablb to Infringement — Agents and Managers. 

An agent or manager for a given state, who is engagea in leasing In- 
fringing fruit cars to shippers for lils prlncipals, who are the owners there- 
of, is himself llable as an infrlnger, though he receives a regular salary, and 
has no interest in the propts of the business. 
6. Same. 

The Graham reissue, No. 11,324, for a vcntilator and combined ventilator 
and refrigerator car, is not invalid because of any expansion of the in- 
vention described in the original patent; and the claims thereof are infrin- 
ged by a refrigerator car having ventilators made according to the Kerby 
patent, No. 537,293. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

This was an action at law by Robert Graham against Edwin 
T. Earl to recover damages for infringement of a patent relating to 
ventilators for refrigerator cars. In the circuit court there was a 
verdict and judgment for plaintifl for nominal damages, in the sum 
of one dollar, and the défendant brings error. 

Wheaton, Kalloch & Kierce, E. S. Pillsbury, and Lewis L. Co- 
burn, for plaintilï in error. 

John H. Miller, John L. Boone, and Guy 0. Earl, for défendant in 
error. 

Before GILBEET. Circuit Judge, and HAWLEY and DE HAVEN, 
District Judpes. 

DE HAVEN, District Judge. This action was brought to recover 
daraap^es for the infringement of reissued letters patent numbered 
11,324, granted to the plaintiff on the 18th day of April. 1893, and 

82 P. — i7 1 For corrected opinion, aee 92 Fed. 155. 
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entitled, "Ventilator and Combined Ventilator and Réfrigéra tor 
Car." The complaint allèges that the invention patented was "a 
ventilator and combined ventilator and refrigerator car," but makes 
spécial référence to such letters "for further and fuller description 
of the invention therein patented"; and this référence imports into 
tbe complaint tbe description contained in the patent, and is con- 
trolling as to the nature of the invention patented. 

The action was tried by a jury, and a verdict rendered in favor 
of the plaintiff for damages in the sum of one dollar. The case is 
brought hère by the défendant on a writ of error to reverse the judg- 
ment rendered on such verdict in favor of the plaintiff. The spécifie 
claims of invention made by the plaintiff in the application upon 
which such reissued let]ters patent are based, so far as necessary to 
be hère set out, are as follows: 

"(1) In combinatlon wlth a car having separate and independent openings, 
a lid or cover for each opening, adapted to close tbe latter, and means for hold- 
ing the llds open in oppositely Incllned positions, whereby sald lids are adapted, 
not only to form closures for the openings, but aJso to act as funnels to in- 
sure a circulation of the air withln the car. (2) In combinatlon with a car 
having separate and independent openings, a lld or cover for each opening, 
adapted to close the latter, and means carrled by the respective lids for holding 
them open In oppositely incllned positions. (3) In combination with a car hav- 
ing separate and independent openings, a lld or cover for each opening, adapted 
to close the latter, and foldable devlces, substantially such as shown and de- 
scribed, for holding the lids open in oppositely Inclined directions. (4) In com- 
bination with a car having separate and independent openings, movable covers 
or lids adapted to close such openings, and side wlngs hinged to such lids or 
covers, and adapted to sustaln them In oppositely inclined positions, and to 
form, In connection wlth the llds, a fmmel." 

On April 11, 1895, the plaintiff filed with the commissioner of pat- 
ents a disclaimer in full of the foregoing claims 1 and 2. On April 
9, 1895, there was granted to one Thomas B. Kerby patent numbered 
537,293, for a ventilator for refrigerator cars. This ventilator was 
afterwards, and before the commencement of this action, attached to 
and used upon refrigerator cars employed in transporting fruit from 
Oalifornia to the East, and such use of the Kerby ventilator consti- 
tutes the alleged infringement of plaintiff's patent. A sufSciently 
accurate description of the Kerby ventilator, and by means of which 
it can be easily compared with the ventilator covered bv plaintiff's 
revised letters patent, is contained in one of the briefs flled for the 
plaintiff in error, and is as follows: 

"This Kerby ventilator is applied to the ordinary four openings of refrigerator 
cars, using the lids of the openings for the upper part of the ventilator. The 
lids are made of double thicknesses of boards, placed In parallel planes with 
each other, and far enough apart to leave a pocket between them, into which 
the screen aûd side wings of the ventilator are shoved and closed when the 
ventilator Is put out of use. When the ventUator is in use the said lid Is held 
up by the frame of the Kerby screen, and the side wings do not hold or assist 
in holding the llds in any position, or in any way. The wide ends of the side 
wings are hinged to the screen frame, and they swing around horizontally 
when they are fielng put Into or taken out of use." 

In addition to the foregoing, other facts will be hereinafter stated 
in the discussion of the several points to which they more particular- 
ly relate. 



GRAHAM V. EAEL. 739 

1. It is earnestly insisted by the plaintiff in error that tlie court 
admitted irrelevant testimony tending to sliow tliat plaintiff's pat- 
ent covered a combined ventilator and refrigerator car as well as 
ventilator. We are satisiied from a careful examination of tlie rec- 
ord tlaat this contention cannot be sustained. It is possible that 
some of tlie questions asked in belialf of the plaintiff, and allowed 
by the court, were not so spécifie and accurate in their référence 
to the particular device covered by the plaintifE's patent as to be 
entirely free from criticism, but it is clear to us that the jury could 
not possibly hâve been misled thereby. And in subnaitting the case 
to the jury the judge took occasion to particularly instruct them as 
f ollows : 

"A patent for invention only covers and protects what Is particularly polnted 
ont and clalmed as the patentee's invention in tbe claims of tbe patent. It is 
usually expédient for the spécifications of a patent to describe things already 
in use, and whlch constitute no part of the Invention claimed, in order to 
better explain what the invention Is. The présent patent mentions 'refrlgerator 
cars,' yet those refrlgerator cars were admlttedly older than the plaintiff's al- 
légea invention, and are not claimed as any part of his Invention in the patent. 
You will therefore consider that nothlng is protected by the patent that is de- 
scrlbed In Its spécifications, excepting only wliat is specifled in the claim of the 
patent as the invention whieh the patentée claims as belonging to him." 

It would not seem possible that, aiter so explicit an instruction, 
the jury failed to understand that plaintiff's patent did not cover 
either a refrlgerator or ventilator car, or anything other than the 
ventilating device claimed by the plaintiff as his invention. 

2. It is urged by plaintiff in error that the patent issued to the 
plaintiff in the action is void for want of novelty in the invention 
claimed, and also that the device covered by the Kerby patent is 
not an infringement of the plaintiff's patent. This contention, in 
each of its branches, présents a mixed question of law and of fact. 
1 Rob. Pat. § 272; Paving Co. v. Molitor, 113 U. S. 609, 5 Sup. Ct. 
618. The circuit court correctly instructed the jury i'n relation to 
the law applicable to each of thèse questions, and, unless there was 
an entire want of évidence upon which to base the verdict returned 
by the jury, such verdict is conclusive hère as to every fact em- 
braced within the issues submitted to the jury for décision. This 
results from the well-settled rule that on a writ of error the appel- 
late court can only consider errors of law, and that the review under 
such writ does not extend to matters of fact. Zeller's Lessee v. 
Eckert, 4 How. 289. Without undertaking to give even a synopsis 
of the évidence bearing upon the question of the novelty of the in- 
vention covered by plaintiff's patent, it is sufQcient for us to say that, 
in our judgment, there was ample évidence to sustain the verdict of 
the jury upon this point. Nor are we able to agrée with the fur- 
ther contention of plaintiff in error that this court should déclare, 
as a matter of law, that the Kerby device is not an infringement 
upon the invention covered by the plaintiff's patent. Of course, 
there may be cases in which there is such a marked dissimilarity 
in the structure and functions of devices covered by différent pat- 
ents that a court may déclare, as a matter of law, that the one does 
not infringe upon the other, but such is not the case before us. 
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Claims 3 and 4 of plaintifE's patent cover a f oldable Yentilator in com- 
bination with a refrigerator car, while the Kerby device is also a 
foldable ventilator in combination with sucli a car. There is a 
sligM différence between the two, in référence to the mode by whicb. 
the side wings are hinged to the cover of the ventilator. In the 
plaintifE's invention, such vpings are hinged directly to the cover, 
while in the Kerby device the side wings are hinged to the f rame of a 
screen, such screen being placed in front of the ventilator, and hinged 
to its cover; but, notwitiistanding this différence in the mode of hold- 
ing the side wings of the ventilator in place, we do not think it can be 
said that the two devices do not perform the same function, and in the 
same way. It is clear both are foldable devices, and both accomplish 
the same gênerai purpose of deflecting and directing the air down 
into a moving car at one end, and permitting it to pass out at the other ; 
and both, when not in use, are folded in such a manner as not to be 
in the way of those operating the train. In view of thèse facts, we 
are not prepared to say, as matter of law, that the one ventilating de- 
vice is not the équivalent of the other. 

3. The plaintifl in error further insista that under the évidence and 
the instructions of the court the jury could not possibly hâve found 
that the Kerby device was an infringemeut of any other than claims 
3 and 4 of the plaintifPs reissued letters patent. And from this it is 
argued that the judgment should be reversed on the ground that the 
plàintifl's disclaimer of claims 1 and 2 of his reissued letters patent 
necessarily operated as a disclaimer of the spécifie combination or 
invention described in claims 3 and 4 of the same patent. Claims 
1 and 2 of the patent just referred to are exceedingly broad, and 
cover ail possible means for holding the lids of the ventilators open 
in oppositely inclined positions, wMle its claims 3 and 4 are more 
narrow, and cover only the spécifie means therein particularly de- 
scribed for, holding such lids open. The whole argument of the 
plaintiff in error upon this point seems to rest upon the proposition 
that, as claims 1 and 2 are broad enough in their descriptive language 
to include the spécifie combinations covered by claims 3 and 4, 
plaintiff's disclaimer of claims 1 and 2 was, in légal effect, a disclaim- 
er of the particular device described in claims 3 and 4; in other 
words, that the particular means for holding the lids of the venti- 
lators open as described in claims 3 and 4 were thus disclaimed, 
because such means are covered by the broad language of claims 1 
and 2. In support of this position it is argued that the disclaimer 
flled bv the plaintiff is not to be treated as a simple withdrawal or 
expunging of claims 1 and 2 from the spécifications of which they 
originally formed a part, and thus leaving the remaining claims 
to be constnied as if such claims ;l and 2 had never been made, 
but that the instrument of disclaimer is to be construed by itself 
as an independent and affirmative déclaration by the plaintiff that he 
was not the flrst or original inventor of any device covered by claims 
1 and 2; and the case of United States Oartridge Co. v. Union Metal- 
lic Cartridge Co., 112 U. S. 644, 645, 5 Sup. Ct. 486, is cited to sus- 
tain this proposition. In that case it was said: 
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"The dlsclaimer was one of the fact of invention. It could not lawfully be 
anything but a disclaimer of the fact either of original invention or of first 
invention. It was not merely the expunging of a descriptive part of the spéci- 
fication, ♦ * * but It was a disclaimer of ail claims based on such descriptive 
part," etc. 

But in that case the court was discussing the effeet of a disclaimer 
of the fact of invention of a spécifie and particular mechanical de- 
vice, the language of the disclaimer thus construed by the court be- 
ing: 

"Your petitloner disclaims the said movable die, D, called a 'bunter,' as being 
the invention of said Ethan Allen; thus leaving the description of said die, D, 
the same as shown in the original patent and the drawings thereof ." 

Of course, in such a case the court properly held that the dis- 
claimer was spécifie, and must be construed as an afflrmative décla- 
ration that the patentée was not the inventer of the particular thing 
disclaimed. In considering the scope and effeet to be given a dis- 
claimer, the same rules are to be observed as in construing any other 
written instrument, and so as to carry out the intention of the per- 
son executing it, as indicated by its language when construed with 
référence to the proceedings of which it forms a part. It cannot 
be read independently of its relation to the original spécifications, 
of which it becomes a part when recorded. Applying this rule of 
interprétation to the disclaimer flled by the plaintifl in this action, 
it would seem too clear to admit of any doubt that such disclaimer 
cannot be given the broad and sweeping effeet claimed for it by the 
plaintiff in error. On the contrary, the only reasonable construc- 
tion which can be given the disclaimer of claims 1 and 2 is that 
the plaintiff intended to thereby limit his patent to the spécifie in- 
vention described in the remaining claims of his spécifications, and 
not to abandon such remaining claims. 

4. We do not think the claims of the plaintiff's reissued letters 
patent are any expansion of the invention referred to in the spécifi- 
cations of his original patent, and such reissued letters are therefore 
valid, under the rule declared in Topliff v. Topliff, 145 U. S. 156, 12 
Sup. et. 825; Odell v. Stout, 22 Fed. 159; and Gaskill v. Myers, 81 
Ped. 857. 

5. Another ground upon which the reversai of the judgment under 
review is asked is that the évidence fails to show that the plaintiff 
in error was guilty of the act of infringement complained of, even 
if it should be conceded that the Kerby device is an infringement 
upon the invention protected by the reissued letters patent granted 
to the défendant in error. In order to fully understand the point 
thus made, it is necessary to briefly refer to the facts upon which 
it is based. The cars on which the Kerby device was used, and 
which use the plaintifl claims to hâve been an infringement upon 
his patent rights, were owned by Armour & Go., of the city of Chi- 
cago; and the plaintiff in error was their gênerai manager in this 
state, and as such conducted for them hère the business of leasing 
such cars, furnished with the Kerby device, to shippers of fruit who 
desired to engage the use of cars thus equipped. The plaintiff in 
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error had no interest in those cars, nor in the profits of the business 
thus condncted by him for Annour & Co. When leased, the cars 
were delivered by tlie plaintifl in error, or by his direction, to the 
sMpper, who loaded tliem birnself, and paid the railroad company 
for hauling tliem to their place of destination; and, wMle tlius 
in possession of th.e sliipper, neither the plaintifE in error nor his 
principals exercised any control over the use of such cars, or the 
Kerby device used in connection therewith. Upou this state of 
facts, it is claimed that the plaintiiï in error did not, within the 
meaning of the law, either manufacture, use, or vend tlie Kerby de- 
vice, and therefore was not guilty of any infringement upon plain- 
tiff's invention; that he was only a mère agent and solicitor for 
Armour & Co. in the business carried on by them, and in which busi- 
ness the Kerby device was, in connection with tliese cars, let for hire ; 
and that as such agent he is not responsible for any wrong suffered by 
the plaintifl by reason of such use of the Kerby device. This con- 
tention présents the most serions question in the case, and it is not 
to be denied that there are decided cases wliich support the propo- 
sition contended for by the plaintifl in error. The case of Nickel 
Co. V. Worthington, 13 Fed. 392, is one. That was, like this, an 
action at law to recover damages for the infringement of certain 
patents, and a corporation and some of its olficers were made de- 
fendants. The court held that only the corporation was liable, al- 
though it was found that one of the other défendants solicited the 
business for wMch judgment was rendered against the corporation. 
In delivering the opinion in that case it was said by Lowell, Circuit 
Judge: 

"I am of opinion ttiat the only persons who can be held for damages are 
those w)io should hâve taken a license, and that they are those who own, or 
hâve some interest in, the business of mailing, iising, or selling the thing 
which is an infringement, and that an action at law eannot be maintained 
against the directors, shareholders, or workmen of a corporation which infringes 
a patented Improvement." 

We are unable to agrée with the opinion thus expressed, that only 
those persons can be held for damages "who own, or hâve some in- 
terest in, the business of making, using, or selling the thing which 
is an infringement." It is well settled that a mère workman or 
servant who makes, uses, or vends for another, and under his immé- 
diate supervision, a patented article, is not liable in an action at 
law for damages which may hâve been sustained by the patentee_by 
reason thereof, This rule is an apparent exception to the gênerai 
principle of law which makes ail who participate in a tort of mis- 
f easance principals, and liable for damages therefor ; and we do not 
think it should be so extended as to exempt from liability the gên- 
erai manager of a business which infringes upon the exclusive right 
of a patentée to make, use, and vend the invention protected by his 
patent. _ Such an agent, to use a word sometimes employed in the 
discussion of the law relating to fellow servants, may be regarded 
as a vice principal, and he should be held responsible in damages 
for any action of his in the transaction of the business thus placed 
under Ms management which is in violation of the rights of another. 
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In this case the plaintiff in error, as the gênerai manajïer in this 
State of this particular branch of the business of Armour & Co., 
voluntarily entered into contracta whicb contemplated the use of 
the Kerby device; and we do not think it is at ail material that he 
engaged in this work for a stated salary, rather than reserving to 
himself a share of whatever profits his principals niight make by 
reason of such unauthorized invasion of rights secured to défendant 
In error by his letters patent. Upon the facts appearing hère, we 
are clearly of the opinion that the plaintiff in error may be said to 
hâve authorized the use of the Kerby device when he entered into 
the contracts before referred to, and is equally answerable with his 
principals for damage on account of the wrong thus done to the 
défendant in error. This conclusion seems to be in harmony with 
the views of Mr. Eobinson, as stated in section 912 of volume 3 of 
his valuable work on Patents, in which, after referring to the rule 
adopted by some courts, that ail directors, agents, or other servants 
of a private corporation, who actually employ or authorize the em- 
ployment of a patented invention, are guilty of an infringement, and 
personally answerable to the patentée, the author déclares that this 
principle "is in harmony with other doctrines of the law, sufficiently 
protects the patentée, and justly punishes those whose willful acts 
place them on the same footing with individual infringers. Under 
this opinion, aJl agents who perform acts of infringement, and ail 
stoclcholders, directors, and other ofBcers who, in the prosecution 
of the business of the corporation, authorize them, participate in 
the infringement, and are personally responsible to the patentée." 
And in the case of Cramer v. Fry, C8 Fed. 201, the court gave a strong 
intimation of its approval of this statement of the law, although in 
that opinion stress seems to hâve been placed upon the fact that the 
agent making the sales of the alleged infringing machine received, in 
addition to his salary, a commission on sales made by him, — a fact 
which we would not regard as material if such commission was paid 
to the agent on account of his services as such. The case of Lightner v. 
Brooks, 2 Cliff. 287, Fed. Cas. No. 8,344, was an action on the case for 
the alleged infringement of a patent. The défendant therein, as 
chairman of the board of directors of a railroad corporation, had 
entered into a contract in behalf of the corporation for the construc- 
tion and delivery to such corporation of cars furnished with boxes 
similar to those patented by the plaintiff in that action. In that case 
judgment was entered for the défendant upon the ground that the 
contract did not necessarily contemplate that the contracter should 
use the patented article without license from the patentée; but the 
court, in the opinion, which was delivered by Mr. Justice Clifford, of 
the suprême court of the United States, conceded that the défendant 
would hâve been liable if the contract could hâve been construed as 
one having in view an infringement of the plaintiff's patent. This is 
the language of Mr. Justice Clifford upon the point we are now con- 
sidering: 

"The argument for the plaintiff Is that the défendant is liable beeause It is 
Insisted that, whenever an agent of a corporation assumes to authorize or di- 
rects the commission of a trespass, the agent assuming to eonfer the authorlty, 
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or who gives the direction, Is hlmself personally Uable to the Injured party, 
although he dld not dlrectly partlclpate In the commission of the wrongful act 
Undoubtedly, ail persons commandlng, procurlng, aiding, or assisting In the 
commission of a trespass are prhicipals in the transaction, and stand responsl- 
ble to answer In damages to the Injured party. Both the master who com- 
mands the dolng and the servant who does the act of trespass may be made re- 
gponslble as prlncipals, and may be sued jolntly or severally for damages, as 
the injured party may elect." 

While what was thus said cannot be regarded as an autkoritative 
décision upon tlie point we are now considering, still, as the expres- 
sion of the opinion of a very learned judge upon a question naturally 
suggested by the argument of that case, it is entitled to very great 
respect, and in our opinion it is a correct statement of the law ap- 
plicable to this case. Without extending this opinion by a discus- 
sion of other points urged in behalf of the plaintift" in error, it will be 
Bufficient for us to add that we find no error in the record; and there- 
fore the judgment sought to be reversed should be, and accordingly ia, 
affîrmed. 
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(Circuit Court of Appeals, Second Circuit February 23, 1897.) 

Patents— Infrinoement— Damages— Décision on Appeal— Rbhbarino. 

Decree on appeal In case for Infrlngement of plalting machine, reverslng 
decree for nominal damages, and allowlng substantial damages, wlU not be 
modlfied by directlng retum of the case to the master for further. évidence 
In regard to ttie eost of hand-made plalts, on the single affldavlt of defend- 
ant's représentative, made as the resuit of a short test by persons employed 
by hlm, that such plalts could be made at a certain low oost; the same 
person havlng represented défendant before the master, when cost was an 
Important feature of the case, and then been sllent on the subject, and 
the manufacture of plalts havlng practically ceased, so that évidence on the 
subject of cost would necessarily be based on estimâtes. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Tbis was a suit in equity by Théodore A. Tuttle, trustée, etc., 
against John Claflin, as exécuter of Horace B. Claflin, and othera, 
formerly partners, under the name of H. B. Claflin & Go., for alleged 
infringement of a patent for a machine for crimping textile mate- 
rials. The patent was sustained, and held to be infringed, by the 
court below, and an accounting was ordered. 19 Fed. 599. The 
cause was afterwards heard on exceptions to the master's report, 
and a decree entered for complainant for nominal damages. 62 
Fed. 453. Both parties appealed to this court, which, on July 29, 
1896, filed an opinion, flnding that large profits had been made by 
H. B. Claflin & Co., and reversing the decree below, with directions 
to enter a decree for complainant in the sum of |40,000 and costs. 
See 22 C. C. A. 138, 76 Fed. 227. Défendants hâve now applied for 
a modification of the decree by directing the return of the cause to 
the master for further proofs. 

Benj. F. Lee, for plaintiff. 
Edmund Wetmore, for défendants. 

Before WALLACE, LACOMBE, and SHIPMAN, Circnit Judges. 
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SHIPMAN, Circuit Judge. The défendants hâve moved that the 
décision upon this appeal be modified by directing that the case 
should be returned to the master for further évidence in regard to 
the cost of hand-made plaits, upon the ground that it has been as- 
certained by experiments that the cost of linen plaits, made and iron- 
ed by hand, of as marketable a quality as those made upon a ma- 
chine, would not hâve exceeded one cent per yard. The counsel for 
the défendants states that this class of testimony was not deemed 
by him of importance upon the hearing before the master, because 
the complainant's testimony was to the effect that hand-made plaits 
could not in any event compete with machine-made plaitings, on ac- 
count of the inferiority of hand-made work. We think that the 
counsel construed the testhnony too literally. The witnesses were 
introduced for the purpose of proving the cost of hand-made linen 
and woolen plaitings, and their testimony related to the salable or 
merchantable character of the goods as they ordinarily could be pre- 
sented by hand, and that linen and percale goods could not commer- 
cially compete with machine-made goods without an excessive ex- 
pense. They went further than this, and said that hand-made goods 
of linen could not be manufactured at any cost to compete in qual- 
ity with the same kind of plaitings made by machinery; while one 
of thèse witnesses also said that he could not make narrow plaits in 
woolen goods so as to give satisfaction. This latter class of testi- 
mony was not true, as was shown by the défendants' witness Mrs. 
Smith; and, indeed, it must hâve been well known that silk and 
woolen goods were, as a rule, hand plaited, in préférence to running 
them through a machine. 

The défendants were represented, upon the hearing before the 
master, by Mr. Asahel K. Smith, the superintendent of their manu- 
facturing department, who asked his wife, under whose supervision 
the défendants' plaiting was made from the latter part of 1876 to the 
first part of 1880, to make experiments upon the subject of the cost 
of hand-made goods. Her expérience made her an intelligent wit- 
ness in regard to plaitings. and she made an experiment, but of so 
brief a character as to be of very little moment. The attempt of Mr. 
Smith to présent information to the master upon the subject of prof- 
its stopped with this testimony. Mrs. Smith, however, also testifled 
that the goods that were plaited upon the machines could be plaited 
by hand; that she did not know the actual expense of plaiting fine 
goods by hand, because no separate account was made of it; that 
silk and dress goods and woolen goods were generally hand plaited 
at the complainant's factory during 1876 and subsequently, because 
the work upon fine goods was done better by hand than through a 
machine ; that the character of the material made the différence be- 
tween the results of hand plaiting and of machine plaiting; and that 
hand-made plaiting was sufficiently uniform for the ornamental uses 
to which the articles were put. 

The questions of expense and of the proper standard of compari- 
son for the purpose of an estimate of profits went to the master upon 
the testimony which the parties thus chose to give. The actual 
history of the manufacture fully justified the finding that, in esti- 
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mating the profits gained by the use of the patented machines, the 
proper and tbe only proper standard of comparison was the expansé 
of making the like articles by hand. In determining the amount of 
profits, his estimâtes were based upon the only figures which the 
parties chose to give him. The défendants now say, by Mr. A. K. 
Smith, the same person who was silent bef ore the master, that : 

"With the apparatus that we had in our employ during the tlme covered by 
the accountlng, it would hâve been entirely possible to hâve made by hand 
ail of the plaitings which we made by machine, and to supply our trade with- 
out any delay. At the rate of wages we tiien pald, and carefuUy following the 
work step by step, I am able to say positively that the cost of the hand plait- 
ing, and ironing each plait ont so as to produce the resuit shown by the spéci- 
mens àbove referred to, would not hâve exceeded one cent a yard. A more 
accurate estimate would show about three-quarters of a cent, but it is certain 
that it would not hâve exceeded one cent a yard; and at that cost we could 
hâve furnlshed plaitings upon ail the goods which we made and sold during 
the sald period." 

We do not doubt that the exhibits were made in the présence of 
Mr. Wetmore, in the time that he states, and as they are now pre- 
sented; but the question is that of the cost of manufacture upon a 
commercial scale. The new information which Mr. Smith bas ob- 
tained is not in harmony with his silence when he was also the rep- 
résentative of his employers, and when cost was an important fea- 
ture of the case. His single affldavit, made as the resuit of a short 
test by the work people whom he employed, that linen plaitings can 
be made at one cent per yard, is not adéquate to satisfy a court that 
justice towards a losing party requires a rehearing. 

Turning to the question whether, under any state of facts, it would 
be the more proper course to send back the case to the master, in the 
hope that another investigation might turn estimâtes into mathe- 
matical accuracy, it is to be recollected that this case is, by reason 
of its history, both remarkable and unique. The interlocutory de- 
cree was dated in March, 1884, and the master's report was dated 
August 24, 1893, and related to an industry which, as an active in- 
dustry, died in 1879 or 1880. As the case presented itself bef ore the 
master, large profits had been undeniably made. This court thought 
that too little account had been taken of two subjects which would 
reduce the sums found by the master, but that, if the case should be 
sent back, the resuit would be another prolonged hearing, necessarily 
based upon estimâtes by the experts on both sides; for the time 
when facts could be ascertained which were based upon the expéri- 
ence of actual manufacturers had been sufifered to pass by. No 
new rule of law was announced in regard to the burden of proof , or 
in regard to the necessity that the complainant should, in the cases 
which ordinarily corne before the master, satisfy him by affirmative 
évidence of the amount of profits. The court was of opinion that 
justice to the défendants required a réduction of the amount which 
had been apparently made ont by the testimony, and that for the 
purpose of bringing to a close a litigation which, by its delays, had 
become discreditable, it was désirable that the court should take 
the responsibility of making a décision, modifying the amount found 
by the master to such an extent that the défendants should hâve no 
cause of complaint. The motion is denied. 
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WELSBACH LIGHT CO. v. BENEDICT & BUKNHAM MANUF'G 00. 
(Circuit Court, D. Oonnecticut October 9, 1897.) 

1. Patents— PnBLiMiNARY Injunction— Acqdiescence. 

General acquiescenee In the validity of a patent is not of so much weight 
on the question of a preliminary injunetion, wlien tlie patent is of a sub- 
ordinate character, so that there lias been little temptation to infringe 
until after it is supposée! tliat the principal patent is no longer in force. 

2. Same— DouBTpnL Patents— Clbar Ikfkingembkt. 

ïhe rule that, when infringement is clear, and the injury to complainant 
by refusing the injunetion wiU be greater than the injury to défendant by 
granting It, some doubts as to the validity of the patent should be resolved 
in its favor, is not of great force when the alleged invention is of a sub- 
ordinate or eomparatively unimportant character, and the court has very 
serious doubts on the question of invention. 

8. Same— Incandescent Gas J^amps. 

The Welsbach patent, No. 409,530, for an Improved Incandescent gas lamp, 
designed to be used wlth the Welsbach incandescent hood, iield invalld, on 
motion for preliminary injunetion, as to daim 3, which is for a comblnation 
with a Bunsen burner of a shield suspended around the air inlets thereof, 
and as to claim 5, whidi is for a gas burner and a chimney support or gal- 
lery with a vertically adjustable rod supported by the gallery, and an in- 
candescent hood suspended from the rod. 

This was a suit in equity by the Welsbach Light Company against 
the Benedict & Burnham Manufacturing Company for alleged infringe- 
ment of the Welsbach patent for an improved incandescent gaa lamp. 
The cause was heard on a motion for a preliminary injunetion. 

John K. Beach and John R. Bennett, for complainant 
A. M. Wooster and M. B. Philipp, for défendant. 

SHIPMAI^, Circuit Jndge. This is a motion for a preliminary 
injunetion against the further infringement by the défendant of 
daims 3, 5, and 6 of letters patent îsTo. 409,530, dated August 20, 1889, 
issued to Cari Auer Von Welsbach, assigner to the complainant, foi- 
an improved incandescent gas lamp. In 1885, the patentée had pat- 
ented in England the well-known Welsbach hood or mantle, which 
was also subsequently patented in this country, and which was styled 
in his English patent "an illuminant appliance in the form of a cap or 
hood, to be rendered incandescent by gas and other burners, so as to 
enhance their illuminating powers." This invention underwent a most 
thorough investigation in the English courts, the patent was sustained, 
and the invention was declared by Mr. Justice Wills to hâve accom- 
plished "what has long been a desideratum, what has been attempted 
before, but always with an utter want of success, and it was for the 
flrst time brought within the range of practical manufacture the pro- 
duction of a brilliant light by incandescence within an ordinary gas 
flame." The lamp which is the subject of the patent in suit was 
designed to hold and to beat this hood, and is, in its détails, exceed- 
ingly well adapted to bring the Welsbach illuminant into successful 
use in houses, and also in places of business; but the patent was not 
limited to the use ot any particular hood or mantle. ' Its claims to 
patentability are therefore liable to be disputed by pre-existing lamps 
which were made for the purpose of raising to incandescence some 
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other refractory material by means of a gas flame; and it appears from 
the "file wrapper and its contents" that this was fully understood by 
the inventer when the application was making its way througli the 
patent oflBce. The patent has never before been the subject of litiga- 
tion. The Welsbach system of lighting has had great success in thia 
country. Over two millions of lamps made under this patent hâve 
been sold, and neither patent was seriously infringed until the spring 
,of 1897. About that time it was rumored that the hood or mantle pat- 
ent had expired by reason of the expiration of a Spanish patent for the 
same invention, and forthwith infringement of each patent commenced. 
Suits for infringement of the hood patent are now pending in the 
Southern district of New York. 

It ia strongly urged that the public has admitted the validity of the 
patent in suit, and that the complainant's rightful possession of an 
exclusive right to make the brass part of the "Welsbach lamp has been 
clearly acknowledged. It must be recoUected that the Welsbach Sys- 
tem consists of the brass lamp and the hood; that the latter is the 
important member of the System, and gives to it its success; that the 
brass part of the lamp is for the purpose of making the hood operative ; 
and that, so long as the validity of the hood patent was admitted, 
there was little or no reason for an attempt to infringe the patent in 
suit. Acquiescence in the validity of this patent has not, therefore, 
the importance that it generally has, and which it had in the early 
and well-known case of Sargent v. Seagrave, 2 Curt. 553, Fed. Cas. 
No. 12,365. I am therefore compelled to examine the patent by the 
light which has been thrown upon it by the affldavits and the other 
papers which were presented upon the hearing of the motion. The 
patent contains six claims, which are as foUows: 

"(1) The comblnatlon of a bumer tube, provlded with a cap havlng a vertl- 
cally projectlng cône, 13, surrounded by an inner annular séries of perfora- 
tions, 14, and an outer annular séries of radiating slots, 15, a hood of ref ractory 
incandescent material suspended above said burner cap, and a chimney sur 
rounding said hood, substantially as described. 

"(2) The combination, wlth a bumer tube, 5, and gallery, 8, having lugs, 23, 
and set screws, 24, located on a laterally extended portion of the gallery body, 
Of the chimney, 19, the hood, 20, and the vertically adjustable rods, 21 and 
22, substantially as described. 

"(3) The combination of a vertically perforated thimble hàving a gas inlet. 
a perforated disk supported by said thimble, a Bunsen burner liaving iîitci-;!i 
air Inlets, and a shield located around the burner air inlets, substantially as 
described. 

"(4) The combination of a Bunsen burner having latéral air inlets, a ring 
shrunk onto the burner tube above the air inlets, and a shieM snsponded from 
said ring and surrounding the air inlets of the burner, substantially as described. 

"(5) The combination, with a gas burner and a chimney gailery, of a vertj- 
cally adjustable rod supported by the gallery, and an incandescing hood sus- 
pended from said rod above the burner, substantially as described. 

"(6) The combination, with a gas burner, a chimney, and an incandescing 
hood suspended In said chimney, of a gallery having converging ribs, 8a, ar- 
ranged at intervais, substantially as described." 

The defendant's bumer does not hâve the vertically projecting cône, 
13, of claim 1, nor the vertically adjustable rods, 21 and 23, of claim 
2, and its shield is not suspended as required in claim 4. It does 
plainly infringe claims 3, 5, and 6, and the question upon this motion 
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is whether the validity of those claims can be so clearly ascertained 
that an injunction ought to issue. Claim 3 is the one of importance. 
It relates to the parts of the gas bumer which produce the necessary 
smokeless and almost nonluminous hot flame. The patentée used, as 
is stated in the claims, the Bunsen burner, which had been for many 
years before the date of his invention a well-known f orm of gas burner 
for heating purposes, and which is said to hâve been invented by the 
chemist Bunsen. In this burner, gas and air are permitted to enter 
through différent orifices or openings into the same tube or mixing 
chamber, where the mingling takes place ; and when the gas is ignited 
it has become thoroughly mixed with the air, so that "ail parts of the 
flame are supplied with sufScient oxygen to insure the immédiate 
combustion of the carbon." The same gênerai System of independent 
orifices for the admission of air and gas into a mixing chamber is tised 
in most of the lamps for heating refractory material to incandescence. 
Olaim 3 names four éléments, as f ollows : (1) A vertically perf orated 
thimble, having a gas inlet. This thimble is threaded for attachment 
to the gas flxture. (2) A perforated disk, secured to the upper end 
of the thimble, "to divide the gas supply into jets, and facilitate the 
mixture with the supply of air." (3) A Bunsen tube, having latéral 
air inlets. (4) A shield located around the air inlets, which the 
spécification says may be used "if desired." This shield also has air 
inlets in a casing around the inlets of the burner tube, so that the 
supply of air can be regulated and modifled. Divers earlier patents 
were introduced by the défendant to show either that thèse various 
éléments were well known, and had been in some way combined be- 
fore, or else were in such common use that their combination was not 
a patentable one, but I hâve directed my attention to what is dis- 
closed in the proceedings in the patent office, in the spécification, and 
in the patent to Charles Clamond, No. 282,053, dated July 31, 1883, to 
which référence was made by the patent office. The patentée, on 
October 15, 1888, asked for the allowance of the following, as claim 3 : 

"The combination, with a Bunsen burner having latéral air Inlets, of the 
shield, 6a, suspended around said burner air Inlets. substantlally as descrlbed." 

The existing claims 3 and 4 were claims 4 and 5 in this application. 
The office rejected claim 3, as applied for, by reason of the Clamond 
patent, and rejected claims 4 and 5 because they were modifications 
of the same gênerai construction of burner. The applicant canceled 
claim 3, "though it is not believed to be met by the patent to Clamond 
cited, but to facilitate allowance of the remaining claims"; and said 
of claims 4 and 5 that the former covers "a combination including 
a shield located around the burner air inlets, while the latter is for 
a combination embracing a ring shrunk into the burner tube above 
the air inlets, and a shield suspended f rom said ring, and surrounding 
the air inlets of the burner." The claims as they now stand were 
then allowed. Thus the rejection of a claim for a Bunsen burner and 
a shield around the air inlets was acquiesced in, and the présent 
claim 3 was allowed, because it included the combination of a Bunsen 
burner, shield, thimble, and perforated disk. The question is whether 
the claim describes anything more than a Bunsen burner plus a shield; 
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or, in other words, wlietlier the combination as claimed contained 
anything wMcli is not a part of a Bunsen burner when in actual use. 
The apparent contention of the complainant is that the perforated 
disk, which is a very thin plate, and contains three minute holes, is an 
addition to, or is such a modification of, the ordinary Bunsen burner 
that it can be considered a distinct member of the combination, and 
that this improvement is Taluable. The spécification says "that the 
number and size of the perforations in the disk « * * ,can be 
varied as required according to the quality of the gas." It says also 
that "it is advantageous to cause the combustible gas used for the 
burner to issue through a hole or holes in a very thin sheet-metal plate, 
such as the perforated disk, 2, and not through a plate of from one 
to one and one-half millimeter in thickness, as in the ordinary Bunsen 
burner." It thus appears that neither the size nor the number of 
the perforations was regarded as of patentable importance. It fur- 
thermore appears that a perforated plate, or some other contracted 
orifice for the transmission of gas, was a part of an ordinary Bunsen 
burner, and that a thin plate was regarded as préférable to the one in 
gênerai use, but that a thin plate was not designated, either in the 
spécification or in the claims, as a part of the patented invention. 
After reading the spécification, and the history of the patent upon 
its joumey through the patent office, claim 3 seems to me to hâve 
been an attempt to magnify the combination of one of the common 
fonns of an old burner and a shield into a novel combination of several 
éléments, and thus to be patentable. 

Claim 5 is for a combination of a gas burner, not necessarily a 
Bunsen burner, and a chimney support or gallery with a vertically 
adjustable rod supported by the gallery, and an incandescing hood 
suspended from the rod. Wlien this very simple means of suspending 
the hood is looked at in the complainant's lamp, there seems to be 
nothing of an inventive character in the combination. 

Olaim 6 is for a chimney gallery or support having converging ribs, 
in combination with a gas burner, chimney, and incandescing hood 
suspended in the chimney. The important part of this combination, 
as appears from the spécification, is the converging ribs of the chimney 
gallery. This is a matter of mechanical détail, which is not material, 
and which can, apparently, be changea without difflculty; and I should 
not think it worth while to issue an injunction in the présent stage 
of this case merdy for an inf ringement of this claim. 

The complainant pressed its equities for an injunction by reason 
of the deliberate conduct of the défendant in entering into a contract 
to make the brass portion of the Welsbach lamp with notice of the 
complainant's possession of a patent, and after it had made thèse 
lamps for the complainant for eight or nine years; and presented the 
proposition that, when inf ringement is dear, some doubts should be 
resolved in favor of the patent, especially when injury to the com- 
plainant by a refusai will be greater than the injury to the défendant 
will be by granting the injunction. The force of thèse propositions 
in a casç proper for their application is aeknowledged, but their 
applicability dépends upon the strength of the doubts. For example, 
the hood patent, which isthemost important part of the Welsbach sys- 
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tem, bas been respected in this country for many years, and the unique 
character of the invention, and its importance as a great aid to 
domestic comfort, hâve been universally recognized. Upon a motion 
for a preliminary injunction against the infringement of the patent 
in this country, even if there had been no adjudication in England, 
a court would naturally think that doubts in regard to validity were 
overborne by the weight of the considérations which hâve been 
mentioned. But this patent haa not that distinctive kind of character, 
and, while I linow that the issuance of an injunction would be a 
serions advantage to the complainant in its efforts to protect its 
business and prevent an onslaught upon it, yet, when I hâve so serions 
doubts as I hâve in regard to the validity of the contested claims of 
the patent, I do not think that I ought to enjoin against their in- 
fringement. Such an interférence with the business of one manu- 
facturer, in order to strengthen the position of another, pending an 
attaclî upon the validity of its patent, though it is being attacked by 
its old friends, seems to me an undue stretch of the power of a court 
of equity, The motion is denied. 



THE R. R. RHODES. 

THE R. R. RHODES T. PAT. 

(Circuit Court of Appeals, Sixth Circuit October 5. 1897.) 

No. 453. 

1. Salvagb— Amount op Compensation— Rkvietv on Appbal. 

Ttie allowance of salvage is an act Involving judicial discrétion, and the 
award will not be set aside as too large unless so exc^sive as to shock ttie 
conscience of the appellate court. 

2. Same. 

An award of $3,500 to a Lake steamer, worth, with her cargo, $40,000, 
for drawing off with some danger to herself another steamer, worth about 
$70,000, from rocks upon whidi she had gone fast, and was in a very dan- 
gerous position, héld not excessive; the salving steamer havlng been de- 
tained about 16 hours on her voyage. 

3. Same — Eléments Determining Compbnsation— Subséquent Storm. 

In a suit for salvage for resculng a stranded vessel from a reef where she 
would hâve been In great danger in a storm, évidence that a severe storm 
did In fact occur wlthin a short tlme after the rescue Is not entlrely Ir- 
relevant, as it illustrâtes tlie imperative necessity the stranded vessel was 
in of losing no tlme in getting of. 

4. Same— CoNTRAOT for Sbbvick. 

A mère request for aid made by the master of a vessel In distress to the 
master of another vessel does not prevent the service rendered from being 
a salvage service, or reduce the daim merely to one for services rendered 
under a contract. 

Appeal from the District Court of the United States for the West- 
ern District of Michigan. 

On the nlght of Saturday, the llth of August, 1894, about 11 o'clock, the 
steamer R. R. Rhodes, laden with a cargo of 1,827 tons of iron ore, while going 
at her fuB speed of 9^4 miles an hour, ran upon a rocky reef ofE the uorth eud 
of the South Fox Island, In Lake Michigan. She remained fast, and at her 
bow.drew 15 inches of water less thaa before she was stranded. Her keel 
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and planning were so Injured that, after she was towed into Chicago, It cost 
over. $4,000 to repalr them. The reef was from tliioe-quarters of a mile to 
trwo miles from ehore, and the navigation In Its vlcinii> was dangerous, because, 
while the water was deep enough In places, there were rnany bowlders on 
the bottom, ranglng from those of a small size to others of many f eet in clr- 
cumf erence. As soon as the master ascertalned lier condition, he got an anclior 
ont lakeward to prevent the steamer from drlfting f urther on to the rocks and 
the shore, and the crew was immediately set to work Jettlsonlng the cargo. 
On Sundày morning, the 12th of August, the mate was sent In a small boat to 
the nearest point of land, whence, by a salling vessel, chartered for the purpose. 
he proceeded to Northport, 28 miles distant, where he telegraphed for the as- 
sistance of a wrecking steamer at Mackinac, 100 miles distant. About 3 o'clock 
on Sunday afternoon, the steamer Westcott, bound from Escanaba to Elk 
Rapids, slghted the Rhodes 8 miles away, chainged her course, and, runnlng 
towards her, dlscovered her condition. The master of the Rhodes, who had 
signaled the Westcott as she came nearer, requested her to render assistance. 
The Rhodes had no towlines, and the Westcott used a comparatlvely new one 
of her own, 9 Inches in thickness and 700 feet In length. The Westcott stopped 
about 1,000 feet distant from the Rhodes. The Rhodes' master tlien came 
ont In a small boat, and persuaded the master of the Westcott that she might 
safely approach the Rhodes, and that there was water enough on the star- 
board slde of the Rhodes to permit her to go alongside. For two hours the 
Westcott attempted to swing the Rhodes off the rocks by the us« of the tow- 
Ime, but dld not succeed. She then went alongside the Rhodes, and sent aboard 
the Rhodes half her crew to assist in lighterlng. This was necessary, because 
the crew of the Rhodes were very tired from the hard labor of the prevlous 
night and day. After about 100 tons had been llghtered, the Westcott again 
gave the Rhodes the towline, and, after two hours of hard work, succeed- 
ed in pulling or swinging her off the reef. The Rhodes kept her machlnery mov- 
Ing. When the Rhodes had l^een puUed from the reef, it was dlscovered that 
she had broken off the buckets or blades of her screw, leaving nothing but a 
round hub, wlth which she was able to make no progress through the water. 
In her helpless condition, It became necessary for the Westcott to tow her from 
the reef to Northport, 28 miles away. The work of pulling the Rhodes off the 
reef and towing her to Northport delayed the Westcott In reachlng her destina- 
tion at Elk Rapids about 16 hours. The Westcott was a vessel 187 feet long, 
32 feet beam, and havlng a cargo at the time of this occun'enee of about 7.50 
tons of iron ore, and worth, huU and cargo, $40,000. She drew a llttle more 
than 14 feet The draft of the Rhodes was 15 feet 2 inches forward, and 
15 feet 5 inches aft. She was 50 or 60 feet on the reef, about amidshlps. The 
lake was calm at the tlme of the stranding, but the air was filled with smoke 
from forest flres; and though it cleared sufficlently to enable the Westcott 
to see the Rhodes on the afternoon of Sunday, the 12th, the air continued smoky 
untU Northport was reached, on Monday morning, about 8 o'clock. The place 
where the Rhodes ran aground was ott the usual course of steamers some 3 
or 4 miles. It was near the middle passage frequented only by steamers 
going across Lake Michigan from Escanaba to Elk Rapids, and was ont of view 
of the passage through which the great majorlty of the Lake steamers passed. 
The men upon the Rhodes had descried a steamer of the Anchor Line a little 
earlier in the afternoon, some three or four miles away, which failed to hear, 
or, at ail events, failed to respond to, the Rhodes' signais of distress. On Tues- 
day morning, a northwest wlpd, reachlng the proportions of a gale, came up, 
Whidh, probably would hâve reiidered the Rhodes a total loss had she still been 
upon the reef. It was eontended by the counsel for the Rhodes that the reason 
why more vessels were not seen from Saturday night, after she stranded, until 
Sunday af terno«n, was because the smoke prevented, and not because the ves- 
sels were not frequently passing wlthln a reasonable distance of the reef. After 
the Rhodes reached Northport, she was towed by the Marquette from North- 
port to Chicago, the Marquette delaying the trlp untU after the gale of Tuesday 
abated. The towline of the Westcott was very much weakened and Its value 
much lessened by the strain to which it was necessary to subject it In jerking 
the Rhodes off the reef. There was no wrltten opinion dellvered by Judge Sev- 
erens, who heard the case in the district court, but he entered a decree in favor 
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of J. J. îFay, Jr., for salvage of $3,500. The estimâtes of the value of the 
Rhodes varied f rom $60,000 to $85,000 and upward. It Is suggested by counsel 
that the court below fixed the value at $70,000, and the salvage at 5 per cent, 
thereof. 

Harvey D. Goulder (S. H. Holding, of counsel), for appellant. 
C. E. Kremer, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

TAFT, Circuit Judge (after stating the facts). We do not think 
that we ougkt to disturb the decree of the district court in this case. 
The action of the court in allowing salvage is one involving judicial 
discrétion, and an appellate court will not set aside the resuit of the> 
exercise of that discrétion by the trial court unless it has been man- 
ifestly abused, — unless, as Chief Justice Marshall expresses it, in The 
Sybil, 4 Wheat. 98, the award of the district court is so grossly ex- 
cessive as to shock the conscience of the appellate court. The Co- 
manche, 8 Wall. 448; Hobart v. Drogan, 10 Pet. 108; The Phœnix, 
8 U. S. App. 626, 10 C. C. A. 506, and 62 Ped. 487; The Connemara, 
108 U. S. 359, 2 Sup. Ct. 754; The Florence, 38 U. S. App. 32, 18 C. 
0. A. 240, and 71 Fed. 527. The only point for discussion in the case, 
therefore, is whether the allowance by the court below was grossly 
excessive, and not vphether, if we had been sitting in the trial court, 
we would hâve flxed a somewhat less amount. 

There was ample évidence to justify the court in flnding that the 
situation of the Rhodes was perilous. The record does not disclose 
the exact length of the Rhodes, but it is apparent that considerably 
less than one-third of the vessel was grounded upon the reef, and 
that this was about amidships. The witnesses for the libelant tes- 
tify that she was hogged or bent so that her bow and stern sagged 
below her middle. Whçther this be true or not, it is certain that, 
as she lay there, a heavy wind from the northwest would hâve de- 
stroyed her. It is also apparent that, in the thick and smoky con- 
dition of the atmosphère, the prospect of being relieved by other ves- 
sels was by no means bright. It is true that a telegram had been sent 
to a point 100 miles away for the wrecking steamer, but this could 
not hâve been done until the afternoon of Sunday, and it does not 
appear whether such a steamer was to be had. With ail the effort 
which was made by the crews of both vessels to lighter the Rhodes, 
they succeeded in throwing overboard but 100 tons of the ore in some- 
thing less than 24 hours. It is not at ail clear that, if they had been 
dépendent upon getting the steamer off by lightering her, they would 
hâve succeeded in doing so before Tuesday's storm was upon them. 
It is true that it was in a season of the year in which storms were not 
usual; but it is also true that storms sometimes occurred at that 
season, as the storm of Tuesday abundantly proved, and that they 
are not so exceptional at that time as to justify excluding them from 
a mariner's calculation when their occurrence would hâve been so 
disastrous as in this case. It is to be noted that it did not need a 
dangerous storm to imperil the hull and cargo of the Rhodes in her 
then condition. It needed only a heavv wind, as the captain of the 
82 F.-48 
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Rhodes, in Ms évidence, fully admits. Sô much for tke péril which the. 
Rhodes was in. 

Thé Rhodes was upon a dangerous reef . Navigation in that vicin- 
ity by the Westcott, loaded with iron ore, drawing 14 feet, backing, 
maneuvering, and running ahead at full speed, as she was obliged to 
in order to accomplish the release of the Rhodes, was not by any 
means free from danger to herself. We think it very probable tliat 
nothing but the prospect of a substantial reward would hâve induced 
the captain of the Westcott to run the rislis which he certainly did 
run in going to the relief of the Rhodes. The Westcott and her cargo 
were worth about $40,000. The présence of the bowlders upon the 
bottom of the lake and on and about the reef is abundantly established 
by the évidence. It also appears that in her maneuvers the Westcott 
actually did touch bottom several times, if the testimony of two or 
three of her witnesses is to be credited. In this state of the record, 
while we might, perhaps, hâve iixed a lower amount were this the 
original hearing, we are clearly of opinion that in the hearing upon 
appeal we should not do so. It is suggested that the amount allowed 
as salvage to the Westcott is nearly or quitè as much as the profits 
she would hâve earned in an entire season. This may be true, but 
we do not see why this circumstance should change the allowance if, 
as the court must hâve found, in order to earn this salvage, she put 
herself and her cargo in jeopardy. 

An exception was taken to the libel in its mention of the storm 
which took place on Tuesday. We think this exception was not well 
taken. It was conceded that the condition of the Rhodes would hâve 
been practically hopeless had the storm found her on the reef, and 
the référence to it in the libel and the considération of it by the court 
were justifled as illustrating the very imperative necessity she was 
under of losing no time in getting out of her predicament. Such a 
storm was considered in The Neto and Cargo, 15 Fed. 819, and was 
thought not to be of particular weight in the case of The Emulons, 1 
Sumn. 207, Fed. Cas. No. 4,480; but we do not understand that the 
court held in the latter case that the évidence was entirely irrelevant. 
The storm certainly showed that such a change in the weather was 
not impossible at that season. 

The main ingrédients to assist the court in determining the amount 
of salvage are stated by the suprême court of the United States, speak- 
ing by Justice Clifford, in the case of The Blackwall, 10 Wall. 1, 14, 
as follows: 

(1) The labor expended by the salvors In rendering the salvage service. (2) 
The promptitude, sklU, and energy diSplayed in rendering the service and 
savlng the property. (3) The value of the property employed by the salvors 
in rendering the service, and the danger to which such property was exposed. 
(4) The rislî Incurred by the salvors In securing the property from the Impend- 
ing péril. (5) The value of the property saved. (6) The degree of danger from 
whlch the property was rescued. 

Having dute regard to suchof thèse factors as were présent in this 
case, we cannot flnd the allowance excessive. 

Something has been said by counsel in argument and in the brief 
indicatihg a désire to hâve this court establish a rule for flxing sal- 
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vage npon tiie Lakes différent from that which obtains upon the high 
seas; and référence was made to a décision by Judge Baxter, in 
Mattingly v, Cotton, 2 Flip. 288, Fed. Cas. No. 9,294, in which he 
points ont the great différences between cases of salvage upon the 
"Western rivers and those upon the high seas. The différence recog- 
nized is a mère absence from cases of salvage on the rivers of some 
of the factors which increase the amount of the salvage on the high 
seas. It is quite certain that the dangers of salvors upon the Lakes 
are more like t^e dangers upon the high seas than those upon the 
Western riversj but we do not think it profitable to attempt to lay 
down any gênerai ruie distinguishing salvage upon the Lakes from 
that on the high seas. Each case must be determined by its own 
circumstances. In the présent case we hold that the court might 
reasonably hâve found impending péril for the steamer salved, and 
real danger to the steamer and cargo of the salvor, and that the 
amount allowed by the court below was not so manifestly excessive as 
to justify us in disturbing it. 

Another point made by the counsel for the appellant is that there 
was a contract for services made between the captain of the Ehodes 
and the captain of the Westcott, and that this should not be treated 
as a salvage case, but only as a suit for services upon a contract. 
The évidence does not bear out this claim. The language upon which 
it is based was the mère request for aid by the captain of the strand- 
ed vessel to the captain of the vessel then about to aid her. A mère 
request for aid, without any discussion as to tenus, certainly can- 
not exclude the right to salvage. If so, then ail signais of distress 
must exclude it, for they are certainly requests for aid. The decree 
of the district court is aflarmed. 
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JENKS SHIP-BUILDING CO. v. WALLACE & CUNNINGHAM TRANSIT 

00. 

(Circuit Court of Appeals, Sixth Circuit. October 5, 1897.) 

No. 450. 

Salvage— Amount op Compensation. 

An award of $2,450 to a steam barge, wortli, with lier cargo, about ?80,- 
000, (or going to tlie rescue of another barge loaded with coal, wWch was 
on flre in the Great Lalies, held not excessive, where the risls to the res- 
cuing vessel was considérable, and the value of the vessel and cargo saved 
amounted to $15,000. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

This was a libel in admiralty by the Wallace & Cunningham Transit 
Company against the steamer H. E. Eunnels, whereof the Jenks Ship- 
Building Company was claimant, to recover compensation for salvage 
services. The circuit court rendered a decree for libelant in the sum 
of $2,450, and the claimant has appealed. 
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Harvey D. Goulder (S. H. Holding, of counsel), for appellant. 
Moores & Goff, for appellee. 

Before TATT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

TAFT, Circuit Judge. TMs, like the last case considered (The E. 
E. Etodes V. Fay, 82 Fed. 751), is an appeal from a decree of the 
district court for salvage. On May 29, 1895, the steam barge New 
Orléans, owned by the Wallace & Cunningham Transit Company, was 
bound on a voyage from Buflalo to Chicago, laden with a cargo of 
1,976 tons of hard coal. About 6 o'clock in the morning, when 40 
miles above Long Point, the steam barge Eunnels was discovered ou 
fire and flying a signal of distress, about 10 miles away and 3 or 4 
miles off the course of the New Orléans. The New Orléans hastened 
to the assistance of the Eunnels as fast as her engines could be made 
to drive her, and the hose was gotten ready to flght the fire. About 
7 o'clock the New Orléans reached the Eunnels. The ûre, which had 
begun near the smokestack, had by this time swept away the after- 
house, the cabin, and the deck, and had burned through the hull about 
two feet above the water Une. The vessel was a mass of flames aft 
the smokestack. One of her boats had been burned, and, when the 
New Orléans reached her, her crew had constructed a raft prepar- 
atory to leaving her. The New Orléans ran up on the port side of 
the Eunnels, made fast to her with two lines, — one amidships, and 
one from the port quarter of the New Orléans to the port bow of the 
Eunnels. Subsequently a third Une was run from the port bow of the 
New Orléans to the port quarter of the Eunnels. Two streams of 
water were put upon the Eunnels, and in about a half hour the flames 
were under control. At that time the steam barge Milwaukee came 
to the starboard side of the New Orléans, and, running a line of hose 
across the deck of the New Orléans, assisted in throwing water upon 
the flre. The three vessels lashed together, with the New Orléans in 
the middle, then started for Ashtabula, 30 miles distant, the Eunnels 
being towed stern foremost. About 12 o'clock, when off Ashtabula 
Harbor, the Milwaukee left, and continued on her voyage; and the New 
Orléans took the Eunnels into the harbor, where she turned her over 
to some harbor tugs, who took her in, and ran her on the bottom, 
where she sank. The évidence is quite satisfactory that, had the fire 
been allowed to go on for half an hour longer, the Eunnels would hav(^ 
sunk in midlake, in deep water, and hâve been a total loss. The value 
of the Eunnels in Ashtabula Harbor, as flxed in the adjustment for in- 
surance, was |15,000, and the value of the New Orléans and her cargo 
was about |80,000. Judge Swan, sitting in the court below, allowed 
|2,450 as a reasonable and proper compensation, and allowed the 
mate f 50 for gallantry in carrying a line from the New Orléans to the 
Eunnels at great personal risk. In the adjustment with the insurers, 
the owner of the Eunnels asserted a claim against the Insurance com- 
panies. which was allowed, of $1,500 salvage for the Milwaukee, and 
|l,500 for the New Orléans; thus admitting that the work done and 
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the risk involved merited an award of salvage of, at least, f 3,000. It 
is clear that the services of the Milwaukee were quite small as com- 
pared with those of the New Orléans, and that, if the amount of 
salvage to be allowed was $3,000, the amount awarded to the New 
Orléans by the district court was by no means too great. The fact 
that the Milwaukee got more than she deserved by the concession of 
the owners of the Runnels cannot afifect the amount which the New 
Orléans should receive. The New Orléans arrived upon the scène 
at the nick of time, and rendered very prompt service; and, while the 
risk of are to her may not hâve been very great, yet the bringing of a 
vessel and cargo worth $80,000 up to a burning steamer, and near 
enough to throw water onto the fiâmes, must hâve in it some élément 
of risk. Of course, the main reason for making the salvage substan- 
tial in this case was the certainty that there would hâve been a total 
destruction of ail the property salved had it not been for the eflBcient 
aid rendered by the New Orléans. We hâve discussed somewhat 
more at length the éléments which should enter into salvage in the 
case preceding this one, that of The R. R. Rhodes v. Pay, and it is not 
necessary to consider the matter further. The decree of the district 
court is afiSrmed. 



CANADA SUGAR-EEFINING CO. v. INSURANCE 00. OF NORTH 

AMEBIOA. 

(District Court, S. D. New York. June 3, 1897.) 

Mabinb Insurance on "Profits" — Valued Polict — Consteuctive "Totai, 
Loss "— Abandonment. 

The libelant was insured In the respondent's company for $15,000, on 
"profits" on a cargo of sugar, against "total loss only," valued at amount 
of Insurance. Before insuring, the respondent had notice of a préviens 
Insurance of the same cargo by the Atlantic Mutual for $166,145. The 
pollcy on "profits" was designed to cover the additional value of the cargo 
above the prier insuranee upon a rise In the market price. The vessel was 
afterwards stranrled, and but $9,000 net was eventually saved out of the 
cargo, the salvage work being superlntended by the agent of the Atlantic 
Mutual to wliom the cargo was vlrtually abandoned; that company settled 
with the libelant as for a total loss, retuming to the libelant on aceount, 
the cargo saved to the net value of $9,000. Held: (1) That there was a 
construetive total loss of the cargo; (2) and an actual total loss of the 
"profits," the subject of the insuranee In the respondent's pollcy, that is 
to say, the value of the cargo over and above the amount insured by the 
Atlantic Mutual, which both parties understood to be the subject of the 
respondent's pollcy; (3) that no aet of abandonment to the respondent was 
required, because there was no possibility that any part of the subject- 
matter of this policy could remain after the stranding, the right of the 
Atlantic Mutual to the possession of the whole cargo being superior, and 
Incompatible with any possible abandonment of the sugar to the respond- 
ent; (4) that the subséquent receipt of a part of the sugar on aceount in 
settlement with the Atlantic Mutual, was merely by way of payment of 
Its liability, and in no way inured to the defendant's benefit; and the libel- 
ant was therefore held entitled to recover the amount insured. 

Butler, Notman, Joline & Mynderse, for libelants. 
Hand & Bonney, for respondents. 
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BEOWlSr, District Judge. On April 29, 1893, the respondent Com- 
pany insured for the libelant's beneflt : 

"$15,000 on profits on cargo sugar; against total loss only; valued at sum 
Insured; shlpped on board the British ship John E. Sayre at and from Ilollo 
to Montréal." 

At that time the Sayre was at sea prosecuting the voyage. The 
libelant had 2,462 tons of sugars on board of her, araounting in vahie 
to $181,000, and had just completed Insurance of the sugars to the 
amount of $166,145 in the Atlantic Mutual, of which insurance the 
respondent was informed before its insurance on profits was made. In 
July following, the Sayre stranded on the coast of Newfoundland, and 
ail the cargo was lost excepting about 300 tons which was saved by 
the aid of salvors, of which one-half went to them as their agreed com- 
pensation. This agreement was originally made by the master soon 
af ter the stranding ; but a f ew days af terwards the agent of the Atlan- 
tic Mutual appeared, to whom the master turned over the salvage 
opérations. He conflrmed the previous agreement with the salvors; 
reimbursed to the master the expenses already incurred by him, and 
thenceforward, with the libelant's consent and the defendant's knowl- 
edge and acquiescence, took the complète control and disposition of 
the cargo. The agent eventually bought from the salvors the moie- 
ties of the sugars allotted to them under the agreement, and then 
shipped ail the sugar saved to the order of the insurers, to Montréal. 
The value of ail the sugar that reached Montréal was about |20,000, 
and the expenses and salvage charges paid by the Atlantic Mutual 
thereon and the additional freight to Montréal exceeded $11,000, so 
that out of the whole cargo worth $181,000 less than $9,000 net was 
saved. The Atlantic Mutual settled with the libelant as for a con- 
slructive total loss, under its policy of $166,145, and it turned over 
the sugars saved in part settlement of that sum, on about the basis of 
the average pro rata policy valuation. The respondent contests its 
liability upon the policy on profits on the ground chiefly that the re- 
ceipt by the libelant of a portion of the sugars, viz. about $20,000 in 
value, prevents the loss from being "total" within the terms of its 
policy. 

The intention of both parties, I cannot doubt, was to insure under 
the désignation of "profits" the interest of the libelant in this cargo 
over and above the sum of |lG6,14ô, for which the sugars were already 
insured in the Atlantic Mutual. The excess of the market value over 
that sum was at that time equal to the insurance of profits. It was 
a valued policy ; and the provision as to "total loss only" is the ordi- 
nary provision of those policies wliich admit abandonment when the 
loss exceeds one-half the value, and is not the spécial limitation to an 
"actual total loss," which requires the destruction of the entire prop- 
erty in order to entitle the assured to recover anything. 

Upon the facts in proof, I cannot sustain the défense in any aspect 
of the case. The subject of this policy was "profits" alone. The facts 
show that by the stranding aU "profits" were utterly destroyed, and 
very much more. There was clearly a total loss of the subject insured, 
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viz. profits. No notice of abandonment of profits was necessary as 
ail possibilty of "profits" was manif estly gone, and no remuant of 
profits remained which could be abandoned to the défendant. 

As respects the sugars thernselres moreover, there was a practical 
abandonment to the Atlantic Mutual, the insurers on cargo. On their 
policy there was à constructive total loss, since not one-tenth net value 
of their policy was saved. That company's rights as respects any 
abandonment, were superior; and the défendant company could not 
legally hâve any abandonment to itself as insurer on profits, except on 
payment to the insurer of cargo of the whole amount of the latter's 
liability — in this case an absurd alternative. A policy on profits in a 
case like this, precludes any possibility of an abandonment by the as- 
sured by his own act alone; and hence no attempt to abandon to the 
défendant was required. Mumford v. Hallet, 1 Johns. 433, 439; Tom 
V. Smith, 3 Gaines, 245, 251. 

The receipt of about one-eighth of this cargo by the libelant in the 
manner above described does not affect the libelant's right to recover 
as for a "total loss" : (1) Because upon every pound of sugar rescued 
more than half its value had been paid in order to recover it, so that 
there was not only an actual total loss of "profits," but a constructive 
total loss of the sugar as well, and insurance on profits is subject to a 
constructive total loss. Abbot v. Sebor, 3 Johns. Cas. 39, 46. (2) Be- 
cause none of the sugar ever came to the libelant in the ordinary 
course of the voyage, or through any delivery to the libelant as con- 
signée by the carrier; but only through a delivery by the insurer of 
ca:rgo, after a practical abandonment to the latter, and through a set- 
tlement by the insurer as upon a total loss, in whicb the sugar was re- 
ceived by the libelant upon an équitable basis in part payment, and as 
the équivalent of its value in cash, as any other property might hâve 
been received. 

Decree for the libelant, with costs. 
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ROBINSON et al. v. THE T. P. OAKES. 

(District Court, S. D. New ïork. October 4, 1897.) 

Sbamen— Short Allowakcb— Change of Rodtb bt Cape Hohn — Neolect to 
Oall— ScuRVT — Ship LiabI/E — Rev. St. § 4568. 

The ship T. F. Oalfes, sailing from Hong Kong for New Yotk by the way 
of Cape of Good Hope, was at first drlven several hundred miles to the 
eastward by bad weather, whereupon the master changea his route by way 
of Cape Hom, from 5,000 to 7,000 miles further. The supplies were suffi- 
clent for the former route, but plalnly InsufBcient for the latter. The 
master made no attempt to obtain additional supplies, as he might easily 
hâve done at Honolulu, Chili, or Rio Janeiro. Most of the crew sufïered 
from scurvy through insuflaclent quantlty and variety of food, and some 
dled, apparently from that disorder. Held, seamen entitled to recover their 
damages arising from the master's neglect to procure additional supplies, 
and the conséquent short allowance, includlng the compensation provlded 
by section 4568 of the Revised Sta tûtes. 

In Admiralty. 
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Geo. 0. Bodîne and George Whitfleld Betts, Jr., for libelants. 
Turner, McClure & Balston, for défendant. 

BKOWN, District Judge. Tlie abore libels were flled by varioua 
seamen on the ship T. F. Oakes, to recover damages for their sufEeringa 
from scurvy, on a voyage from Hong Kong to New York in 1895 to 
1896, through lack of a sufiacient quantity and variety of food. Upon 
a criminal prosecution of the master for tlie same cause under section 
5347 of the United States Revised Statutes, in May, 1897, in which it 
was neceasary, in order to make out a criminal offense, to show that the 
négligence was willf ul and malicious, the master was acquitted. Upon 
the hearing of the aboTe libels the same évidence bas been introduoed, 
with additional testimony. The issue hère does not necessarily in- 
volve willf ul, or malicious négligence; but only the question whether 
there was an actual neglect to supply proper and sufflcient food, and 
neglect to use reasonable endeavors to do so. Upon this issue, a care- 
ful considération of ail the testimony satisûea me that the libelants are 
entitled to recover. 

The ship sailed from Hong Kong on July 4, 1895. She was reason- 
ably provisioned for a voyage to New York by way of the Cape of Good 
Hope, which was the route expected to be taken, and for which the ship 
was fltted out This voyage ii^ usually made in from 130 to 180 days, 
but it is liable to be f urther prolonged. The Oakes had a supply of 
sait beef for 189 days; pork for 168 days; flour for 210 days; peas for 
182 days; with ship bread, rice, tea, coffee and sugar for a longer 
period. This was suflBcient for a voyage around the Cape of Good 
Hope. The gênerai charge of bad quality I do not ând sustained. 

Tbe proper course for the Cape of Good Hope was southerly through 
the Ohina Sea, thence westerly through the Straits of Sunda into the 
Indian Océan. Shortly aftér leaving Hong Kong, however, the ship 
was driven by storms several hundred miles to the eastward, across 
the China Sea, and a succeasion of calms and baffling winda still contin- 
uing, the master on July 19th, in longitude 123 E., determined to fol- 
low the easterly route by the way of Cape Horn. In the log of that 
date is the entry: "15 miles from Ballingtang Island, I take a new de- 
parture into the North Pacific Océan." This route to New York was 
from flve to seven thousand miles further than the route by the way 
of the Cape of Good Hope. The sailing qualities of the Oakes were 
of a very moderato order, and she was liable to make slow passages, 
as her master well knew. In the last passage around the Horn, the 
ship was 150 dayg in making New York from a point in about 7 degrees 
south latitude, ofE the coast of South America, the same time as on 
this voyage, and on this voyage she was 110 days in reaching that 
point. In ail she was 260 days out, though she stopped at no inter- 
mediate port. In the principal articles of food she had plainly but 
a short supply of provisions for the route by way of Cape Horn, 
measnred according to the captain's last trip with the Oakes by that 
route, and it was the obvions duty of the master theref ore on changing 
to the longer route, after delays during two weeks, to obtain additional 
supplies at the flrat opportunity at some of the large and convenient 
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ports which lay along the route. There wère several of thèse, such as 
Honolulu, Valparaiso and Rio Janeiro, where there would be no diffi- 
culty in obtaining the requisite additional food. 

ror this reason, although the circumstances in proof seem to me in- 
sufflcient to show that the change to the longer route was likely to be a 
wise one, the log showing f air winds for a southerly course for several 
days from July 19th, I treat that question as being wholly within the 
master's judgment and discrétion ; but only because the needf ul addi- 
tional supplies were easily obtainable. Had there been no such ports, 
or had the master intended to make no effort to get more supplies at 
any of them, I should hâve regarded the change of route as whoUy un- 
justiflable, and in fact a blind disregard of duty, and a reckless ex- 
posure of the ship and crew. I cannot make ont from the évidence 
just what the master really expected in this regard except to trust to 
luck and the chance of getting supplies from some vessels he might 
meet. He went near the Sandwich Islands; but he made no attempt 
to call there, or at any other port until near the Bahamas, which, he 
says, he was also unable to reach, again through baffling winds. This 
was many months after the crew had been put upon short allowance, 
and after some had died and most of the remainder were already suf- 
fering more or less from scurvy. 

Upon a voyage from Hong Kong around the Hom, the master had 
no right to count on meeting vessels that could spare any such amount 
of additional supplies as he needed. He met in fact but one vessel 
that could give him any, viz. the Grov. Robie, on January 13th, and that 
a small amount only, until March 15, 1896, ûve days from New York, 
when the ship was taken in tow by the steamer Kasbeck, the crew 
being greatly reduced by sickness, exhaustion and distress. The voy- 
age occupied, as I hâve said, 260 days; two of the crew, and perhaps 
a third, died from independent causes; three others died with symp- 
toms indicating scurvy; and of the remaining sixteen men on board 
every one f orward of the cabin had become 111 ; some incapable of any 
work, and others partially disabled. The gênerai symptoms were 
sore and bleeding gums, teeth loosened and falling eut, limbs swoUen 
and discolored, with weakness and exhaustion. The physicians on 
shore, after the ship's arrivai, had no hésitation in pronouncing the 
disorder to be scurvy; a disorder arising from one cause alone, viz. a 
lack of a sufficient quantity and variety of food. The log in noting the 
death of Thomas King, on December 26th, mentions his claim that the 
disease was scurvy. Others at that time made the same complaint. 
The provisions of the Revised Statutes are believed to be sufiScient to 
make this disorder impossible, if they are observed ; and scurvy, though 
formerlv not uncommon on long voyages, is now rare in American 
vessels. 

Complaints of a lack of sufficient food were made early on the voy- 
age ; three times bef ore the end of September the crew went aft with 
their complaints. Upon their demand, the govemment allowance 
was for a time served ont to tliem, or said to be served out; it is im- 
possible upon the évidence to say whether it was fully served out or 
not. But the crew soon found themselves no better off than before; 
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and the majority after a few weeks voted to return to the master's "full 
and plenty," which they say was graduallv diminished, resulting in 
renewed complaints. On October 24th, when 110 days out of Hong 
Kong and being then off the Soutti American coast, in about 7 degrees 
south latitude, the master explained the short supply by saying, that 
from that point a previous voyage took 150 days, and that he must 
economize tiie food. The log makes no mention of this until December 
llth, when it states that "the crew came af t complaining of the short- 
nessof food" and were "half starved"; the log adds: "ÏMs is not so. 
* * * The ship through adverse chances has been a long time at 
sea with no means of replenishing her, and hence what remains on 
board is served out in such a manner as to economize for future con- 
tingencies." 

No explanation is offered by the master of his failure to put into the 
Sandwich Islands or Valparaiso for necessary supplies, which he must 
hâve known would be needed. The voyage had been very slow up to 
each of thèse points; and he knew that the supplies could not hold out, 
except by many months of short allowance; and to this he had no right 
to subject the crew, when ports of relief were accessible. No case of 
négligence in this regard it seems to me could be more plainly made out. 

It is a pleasure to state that Mrs. Eeed, the master's wife, did, in- 
deed, do ail in her power to rèstore those who were ill, and to ameliorate 
their sufferings. But while she thus softened their hardships, and to 
some extent shared in the gênerai distress, this in no way excuses the 
antécédent wrong and the neglect to obtain proper supplies. The ship 
must therefore make good to the seamen their actual pecuniary dam- 
ages, taking account of the statutory allowance. 

Upon ail the circumstances and the évidence, I do not think the 
amount of the deficiency is clearly shown to hâve been more than one- 
third; so that the amount recoverable under section 4568 of the Re- 
vised Statutes will be 50 cents per day for each seaman during the time 
of the short allowance, which I reckon from October Ist to March 16th, 
upon the reasonable inference to be drawn from the testimony of the 
master as well as of the seamen. This was 166 days, and amounts to 
|83 to each seaman. 

Four of the original libelants, namely, Saudstrom, Gustavsen. From- 
hold, and Bemeison, hâve executed releases of ail claims. No question 
on this point is made as respects the last two. As respects the two 
seamen flrst named, it is contended that the settlement made with 
them was unfair and should be disregarded. The testimony on that 
point is, however, extremely full and circumstantial, showing that 
they were f ully acquainted with the f acts, understood that a daim had 
been made in their behalf against the ship, that they desired to make a 
full settlement, and accepted the moneys offered to them, and that 
they executed releases f ully understanding that they were in discharge 
of ail claims against the ship. This was also done at the ofQce of the 
shipping commissioner. A settlement so fully understood at the 
time should not, I think, be set aside. 

The remaining eight seamen are entitled to some additional com- 
pensation for the sickness, suffering and disability reasonably attribut- 
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able to the lack of proper food. It is by no means easy, however, to 
form any certain judgment upon this point from the probable fact tbat 
other circumstances and causes contributed to the illness or disability 
of some of the men, and it is impossible to separate fully thèse con- 
tributing causes. From the présence, however, of certain common 
symptoms in ail thèse men occurring only during the latter part of 
the voyage, between Qhristmas and the arrivai of the ship in March, 
there seems to be no reasonable doubt that there was sickness arising 
from scurvy, cansed by the lack of proper food. AU had soreness of 
the ^ms and looseness of the teeth. Hautel lost four teeth, Fraser 
two teeth, Weber two teeth and Peterson flve teeth. Ail had swelling 
of the limbs with discoloration, and ail were laid up in their bunks for 
différent periods from two to flve weeks, and ail went to the hospital 
and were treated on their arrivai. Dr. Baker, who examined each of 
them, States that in June last the symptoma of scurvy were still appar- 
ent and that the disabilities suflered would be to some extent perma- 
nent. 

Upon as careful considération as I am able to give to the circum- 
stances testifled to in relation to each, I award, besides the sum above 
mentioned, to Hautel, Fraser, Peterson and Larsen |300 each; to 
Weber and Arro |275 each; to Eobinson and Andersen $250 each; in 
ail 12,914. 

A decree may be entered accordingly, with costs. 



GILDERSLEEVE et al. v. NEW YORK, N. H. & H. R. CO. et aL 

(District Court, S. D. New Yorlî. May 24, 1897.) 

Collision with Riprap of Bkidob — Illégal Obstrdction — "Draw 130 
Feeï in thb Clbab"— Low-Watbr Measubb Supficiknt — Approval bt 
Spécial Tribunal. 

In approaclaing the draw of the Connectlcut river at Middietown, the 
libelant's barge ran upon the riprap foundation of the rest pier, which, 
below low-water mark, extended outward into the channel way. On the 
contention that the défendant was maintaining an illégal obstruction of 
navigation, It appeared that the bridge was built under the state act of 
June 17, 1868, confirmed by congress in 1869, which act required draws 
"not less than 130 feet in width in the clear," and that the bridge and draws 
be located and constructed in such manner and such places and upon such 
plans as should be approved by a compétent board of engineers appolnted 
by the superior court, etc. ïhe bridge was built accordingly, under the 
supervision and approval of a board of three expert engineers thus 
appolnted, two of whom were Gens. McClellan and Gilmore. ïhe draw 
space was 130 feet wide In the clear between the abutments down to the 
level of low water. Below that, the riprap sloping outward diminished the 
elear space towards the bottom of the river. Held, that the contempo- 
raneous construction of the act as requiring the fuU width down to the 
level of low water only, the projection of the riprap foundation below being 
approved by the board of engineers and confirmed by the coui-t, was 
neither unreasonable nor so plainly contrary to the requlrements of the 
act or the public needs as to render the bridge, approved as above, an 
unlawful structure; and that the détermination of such questions was 
properly within the province of the spécial tribunal appolnted to détermine 
and to approve the plans. 
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3. TJnwibldt Barge— Sheering itt Shallow Watbr. 

The évidence showing that the barge was dlfficult to handle and Uable 
to take unexpected sheers in shallow water: Held. on the évidence that 
the collision should be aseribed to accident rather than to any négligence 
of the tug. 

Sidney Ghubb, for libelants. 

Henry W. Taft, for New York, N. H. & H. E. Co. 

WUcox, Adams & Green, for the tug. 

BEOWN, District Judge. Thîs libel was filed against the above 
railroad company by the owner of the barge Volunteer to recover dam- 
ages for injuries received by the barge between 1 and 2 a. m. of Sep- 
tember 5, 1895, in running upon the riprap foundation of the southerly 
rest pier of the railroad bridge over the Connecticut river at Middle- 
town, CoDD. The barge was going up the river with the flood tide, 
in tow of the tug Luther 0. Ward, upon a hawser about 300 feet long, 
designing to pass through the east channel of the open draw. Astern 
of the Volunteer, and on a hawser of about 300 feet, was another barge; 
and astem of the latter, was a third barge upon a shorter hawser. 
The draw of the bridge, when open, afforded a clear space of 130 feet 
measured on a Une perpendicular to the face of the piers, and at the 
level of low water. Each arm, when open, was supported by a smaller 
independent pier, the lower one being known as the south rest pier. 
The foundation of the rest piers, like that of the other piers, was slop- 
ing beneath the water, being constructed of successive steps outwards 
from the main pier, termed altars, which were further covered by rip- 
rap as a protection to the masonry. In approaching the draw, the 
Volunteer, in conséquence of a préviens sheer to the westward, from 
which she had not wholly recovered, ran up to within 5 or 6 feet of the 
easterly side of the south rest pier, and drawing 9^ feet of water, her 
port side thus ran upon the riprap work, and broke some planks so as 
to let in water enough to cause her to sink a few rods above. 

The libelants contend that the bridge is an illégal obstruction and 
an illégal structure, because the draw is not 130 feet in the clear at the 
bottom of the river. Upon the pétition of the railroad company, the 
tug was brought in as a party défendant, under the flfty-ninth rule, on 
the claim that the damage was owing to the négligence of the tug in 
navigating the tow. 

The bridge was originally built by the New Haven, Middletown & 
Willimantic Eailroad Company; but the défendant company appears 
to be in possession of the bridge, and operating it. The libel con- 
tains an indirect averment to that eflect ; and the answer contains no 
speciûc déniai of it; so that if the bridge at the time when the acci- 
dent happened was an unlawful obstruction, the défendant company 
must be held answerable for the damages properly attributable to the 
obstruction. 

The bridge in question was constructed by the New Haven, Middle- 
town & Willimantic Company, under a resolution of the gênerai assem- 
bly of the state of Oonnecticut approved June 17, 1868, amending the 
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charter of that company and autliorizing the construction of the bridge 
in the manner therein provided. See 6 Sp. Laws Cîonn. p. 329. 

By that act the company was authorized to construct a bridge "pro- 
Tided with two draws, each of which shall be of such a width as to 
permit the free passage of the largest vessels navigating said river, 
and each of which draws shall not be less than 130 f eet in width in the 
clear; said bridge and draws to be located and constructed in such 
manner and in such place and npon such plan as shall be approved by 
a compétent board of engineers to be appointed by the superior court 
of Middlesex county upon public notice to parties interested, and 
opportunity to be heard, as shall be required by order of the court, and 
flnally to make a return of their doings to said court"; and said corpo- 
ration was "authorized to build and main tain the piers and works of 
said bridge in the places and in the manner to be designated in the 
plan which shall be so approved by said board." 

The above resolution was confirmed by act of congress, passed Feb- 
ruary 19, 1869 (15. Stat. 272, c. 37), by which it was enacted, "that 
said bridge when completed in the manner specifled in said resolution 
and in the place and in accordance with the plans of the board of engi- 
neers « * ♦ shall be deemed and taken to be a légal structure," 
the rlght being reserved by the third section to "withdraw the assent 
hereby given in case the free navigation of said river shall at any 
time be substantially and materially obstructed by such bridge." 

At the April term of 1869, the superior court of Middlesex county, 
Conn., appointed Charles B. IStewart, George B. McClellan, and Q. A. 
Grilmore a board of engineers under the above resolution and act of 
congress, and the bridge was subsequently built under their super- 
vision, upon plans and drawings submitted to that board, approved by 
it, submitted to the court and after public notice accepted and ap- 
proved by the court; and in 1876, some time after the completion of 
the bridge, a committee was appointed by the court to inquire whether 
the bridge had been constructed in accordance with the plans so ap- 
proved, which reported that it had been so built in ail respects; and 
that report was subsequently confirmed by the court at the September 
term, 1876, by a décrétai order which declared that the court accept- 
ed said report and found ail the facts and matters reported therein to 
be true. 

The libelants now contend that the bridge was an unlawf ul obstruc- 
tion, bécause the available space of the draw, 130 feet in the clear at 
the level of low water was not so continued perpendicularly down to 
the bottom of the river; and because the sloping sides of the piers, 
built below low-water mark as above stated, gave vessels less available 
space under water than 130 feet in the clear. 

It is manifest that the construction contended for was not the con- 
struction of the act adopted at the time, either by the board of engi- 
neers appointed by the act, or by the superior court of Connecticut. 
The written spécifications in the plan of the bridge, which hâve been 
produced in évidence, provide expressly in référence to draws as fol- 
lows: 

"The draws of said bridge shall consist of two openlngs each 130 feet wide 
In the clear at the level of ordlnary low water. * • * The foundatlons of 
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the piers and abutments shall be constructed upon such plan and In such 
manner as this board shall approve after the character of the river bottom 
and the substrata shall hâve been fully ascertained." 

— The drawings signed and approved by ail the members of the board 
show the sloping foundations below low water. 

Thèse plans were approved by the court as above stated, and though 
the drawing of the south rest pier could not now be fonnd, the testi- 
mony of Gen. Serrell leaves no doubt that it was similar to that of 
several of the other piers, the dravs'ings of which were produced. 

I am of opinion that the action taken in this case by the board of 
engineers as ratified and approved by the court, is conclusive as to the 
lawfulness of this structure at the time. The board of engineers ap- 
pointed to détermine the location, plan and structure of the bridge in 
conjunction with the court to which it was to report, constituted the 
spécial tribunal to which ail questions pertaining to the mode of build- 
ing the bridge, except such as were deflnitely flxed by the act itsdf, 
were ref erred ; and their décisions, while thus acting within the scope 
of the statute, are binding. No doubt they could not bind the public 
to violations of any clear provisions of the statute. But particulars 
not clearly deflned by the statute, and the construction of the statute 
itself, so far as was necessary to détermine such détails, were neces- 
sarily within the province of the board of engineers to détermine, and 
when thus determined and acted on, that détermination ia a valid dé- 
fense against the charge of building an unlawful obstruction. The 
questions relating to the mode of constructing the foundations of the 
piers below water, and the depth and extent of the unobstructed space 
at the bottom of the river, were, I thinli, questions of détail of that 
character. The act required a width sufflcient for the "free passage of 
vessels of the largest class navigating the river." The évidence show» 
that at that time the largest draft of such vessels was 9| feet. The 
channel way in the draw was from 12 to 13 feet. The act required 
"the draw to be 130 feet in the clear." A draw, as deflned by ail dic- 
tionaries, is "the movable section of a bridge," whether raised up, as 
was the earlier practice, or moved to one side, as at présent, Literally, 
therefore, a draw would be 130 feet in the clear, if, when opened, it 
would leave an open passage of 130 feet measured on the line of the 
bridge; the board of engineers, however, proTided for 130 feet in the 
clear on the line of low-water mark, as was doue in the cases of St. 
Louis & St. P. Packet Co. v. Keokuk & H. Bridge Ck)., 31 Ped. 755; Han- 
nibal & St. J. R. Co. v. Missouri River Packet Co., 125 U. S. 260, 8 Sup. 
et. 874. 

As the language of the act does not expressly require 130 feet be- 
tween the piers at the bottom of the river, it should be construed rea- 
sonably according to the objects to be attained, keeping in view the cir- 
cumstances of the time and the existing usage and practice and 
understajiding of engineers skilled in that business. When this 
bridge was built, the principal part of the navigation of the river was 
by sail vessels, and tows like those now in use were hardly known. 
The sails and booms of sailing vessels, as well as oars which are occa- 
sionally used, require more space above water than below. A reason- 
able slope to strengthen the foundation of the piers, therefore, was no 
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substantial obstruction of the passage; and accordingly bridges were 
generally so constructed. Gen. Serrell, who prepared thèse plans, 
testifled to this tact, and that this was the usual understanding by 
engineers of such statutory provisions. Tbe members of the board 
of engineers, of which Gen. McClellan was one, were themselves ex- 
perts of high character. Their testimony conld not be had, as ail are 
dead. But their approval of the plan is itself évidence of their con- 
struction of the act ; and I cannot regard the testimony of Maj. Adams, 
whose acquaintance with the subject extends but little more than half- 
way back to the date of this act, as outweighing the above évidence. 
The action of the war department also, on the report of Maj. Adams 
upon an investigation made after this accident, does not support Maj. 
Adams' contention; for the resuit of this investigation was a requu-e- 
ment that a guard or piles ,should be driven down around the piers at a 
distance of 12J feet therefrom, and that any riprap beyond such piles 
should be removed. Thus, instead of applying the ruie contended for, 
and requiring a space of 130 feet between the piers at the bottom of 
the river, the clear space, even above low-water mark, was reduced 
by the war department to 105 feet. It is not clear that this require- 
ment has not created more obstruction than it has cured. The action 
of the war department, however, is based upon the act of September 
19, 1890 (1 Supp. Rev. St. p. 800, § 4), and upon the réservation above 
referred to in the act of 1869; and it in no way affects the lawfulness 
of the structure before any action was taken thereon by the war depart- 
ment. 

I hâve considered the above question as though it related solely to 
the piers of the draw itself; whereas in fact this accident happened 
at the rest pier, 130 feet below the bridge. The rest pier, though not 
strictly a part of the draw, is one of its incidental accompaniments. 
The language of the statute requiring 130 feet in the clear, cannot be 
applied literally to the rest pier, since the spaces measured at right 
angles from the east and west faces of that pier are whoUy open and 
unobstructed for several hundred feet to the bank of the river on 
either side. The easterly face of the rest pier, moreover, as the évi- 
dence shows, was 6^ feet to the westward of the Une of the easterly 
face of the pivot pier; so the point where the Volunteer struck was 
almost precisely in Une with the easterly face of the pivot pier itself, 
as it stood above water. There was abundant room to the eastward 
and to the westward of the rest pier, and there is no sound reason for 
the contention that the few feet of sloping riprap at that point was of 
itself any material obstruction in the approach to the draw. There 
is no évidence of previous accidents there; and it must be assumed 
that the sloping foundations of ail the piers was well known to the 
boatmen accustomed to navigate the river. The construction of such 
a rest pier being a part of the plan for the support of the draw, and 
authorized by the act, and being constructed in the mode approved by 
the board of engineers, and ratifled by the court, it cannot be deemed 
an unlawful obstruction at the time this accident occurred. For the 
same reason no guards or piles can be held to hâve been required. 

2. As respects the alleged négligence of the tug brought in under 
the fifty-ninth rule, I do not think the charge is satisfactorily made out. 
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The Volunteer was a large barge, flat-bottomed and not easily steered 
in shallow water; and it is shown by the évidence that she was pe- 
culiarly liable to sheer indifEerently ou either side. The tug pursued 
the customary course, which was always through the easterly channel 
in going up. Not only her own testimony, but the witnesses from 
the boats behind, show that below the draw they were heading prop- 
erly and in the usual manner for the east channel. They were going 
up with the flood tide at the rate of about 6 or 7 miles an hour; and 
the "Volunteer, when about 600 or 700 feet below the rest pier, and only 
a short distance to the westward of the center line of the easterly 
channel, sheered to port until her hawser led about a point to star- 
board. On a hawser of 300 feet this would give an offing of about 60 
feet. While endeavoring to recover her position, the port side of the 
Volunteer grazed the riprap of the pier, as above stated. 

The course of the fleet from a point about 1,000 feet below the draw 
had been a little to starboard, in order to reach the center of the east 
channel. The tug, according to the testimony of her pilot, passed about 
25 or 30 feet to the eastward of the south rest pier, heading for the center 
of the passage above. A little before reaching the rest pier, the pilot 
had looked astern, he says, and saw the tow coming properly. This 
must hâve been just before the sheer of the Volunteer waa taken. The 
point where the sheer began being only 600 or 700 feet below the rest 
pier, it is évident that the Volunteer struck within a minute after- 
wards, and the attention of the tug's pilot was at that moment occu- 
pied with the draw of the next bridge a little above. It was expected 
by those on the Volunteer that she would clear the rest pier, notwith- 
standing her sheer. But the flood tide prevented. No bail was 
given to the tug; and it does not seem to me to constitute négligence 
in the pilot of the tug that he did not anticipate a sheer by the Volun- 
teer to the westward a moment after he had seen that the tow was 
following him rightly to go through the draw. or that he did not main- 
tain a constant lookout astern. No évidence of such a practice is 
given. Ail the évidence shows that the tug was pursuing the usual 
course. The fleet was headed for the center of the draw. The sheer 
of the Volunteer with her heavy weight would, with the tide, draw 
the tug somewhat to port. The obligation of a tug is only that of 
reasonable nautical care and skill. I do not think the proof in this 
case is sufQcient to show that the tug was at fault in this respect. 
The failure of the libelants to join in any such charge, even after the 
tug had been brought into the case under the flfty-ninth rule, is at 
least of some significance in this regard. The true cause of the acci- 
dent was, I think, the liability of the Volunteer to sheer, and the diffl- 
culty of her recovery in shallow water. According to the évidence, 
there was no way in which this liability could be avoided. That the 
sheer happened at an unfortunate moment must, I think, be set down 
to accident, and not construed as a fault. See The John O. Sweeney. 
55 Fed. 536. 

The libel must, therefore, be dismissed, with costs to the défendant 
Company as against the libelants, and with costs to the tug as against 
the défendant company, under the stipulation. 



TJNITÈD STATES V. ARNOLD. 769 

UNITED STATES ex rel. HURD v. ARNOLD, United States Marshal. 

(Circuit Court of Appeals, Seventh Circuit January 21, 1897.) 

No. 334. 

Afpbllatb Jurisdiction— Moot Questions. 

Where an appeal in liabeas corpus is perfected after tlie time allowed, 
and after tlie prisoner lias been transferred to anottter district for trial, 
so as to be beyond reach of the court' s process, the questions for décision 
on the appeal beeome mère moot questions, wliich ttie court will not dé- 
cide. 

Appeal from the Circuit Court of the United States for the Nortli- 
ern District of Hlinois. 

B. M. ShafEner, for appellant 
John C. BlaCk, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. The history of this case, derived mainly 
from the record, but in small part from the admissions of counsel in 
their brief s and upon the argument, is this : The appellant, Charles 
Hurd, was indicted, with others, on March 19, 1896, by the Unitedt 
States grand jury sitting at Council Bluffs, in the Southern district 
of lowa, under section 3894 of the Revised Statutes of the United 
States, charged with using the United States mails for the purpose of 
effecting the "green-goods swindle," commonly so called; the sub 
stancG of the charge beiûg that he was using the mails for the pur- 
pose of selling to Ws correspondents counterfeit United States notés, 
of the same appearance, as to color, engraving, and paper, as the 
lawful obligations of the government, and represented to be printed 
from the genuine plates which were used by the United States gov- 
ernment, at the rates specified in the circulars mailed. Upon this 
indictment a bench warrant was issued by the United States district 
judge for the Southern district of lowa for the arrest of Hurd, but, 
he being in the Northern district of Illinois, the warrant for his ar- 
rest was sent to the marshal of the Northern district of Illinois for 
exécution, and Hurd was there arrested and placed in jail. There- 
upon, on April 9, 1896, Judge Grosscup, the United States district 
judge, made an order, according to the usual practice in such cases, 
directed to the marshal, commanding him that he remore the pris- 
oner to the Southern district of lowa, and there deliver him to the 
marshal of that district, to be dealt with according to law. While 
in the hands of the marshal, and before he was transported to the 
Southern district of lowa, Hurd petitioned Judge Showalter, the 
United States circuit judge at Chicago, and obtained a writ of habeas 
corpus, directed to the marshal, commanding him to produce the 
prisoner, which he did, making proper return of the facts. The case 
came on for hearing before Judge Showalter on April 9, 1896; the 
point urged by the prisoner's counsel being that no sufBcient offense 
was charged in the indictment, and that, if indicted at ail, it should 
hâve been under section 5480 of the Revised Statutes, which is a pro- 
se F.-^9 
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vision of a sîmîlar cliaracter to tTiat under which the indictment 
was retùtned, l)ût bf différent phraseolOgy, and not under section 
3894. , Judge Showalter, upon the hearing, overrnled tliese objec- 
tions, and discharged the writ. Whereupon the prisoner on the 
same day prayed and was allowed an appeal to this court, upon his 
giTing a bond within 10 days in the sum of $G,000. Afterwards, the 
prisoner, not complying with the order with respect to a bond with- 
in the time required, and which was necessary to stay proceedings on 
the warrant, was transported by the marshal and delirered to the 
marshal for the Southern district of lowa, where he was tried under 
the indictment, found guilty, and sentenced to a term of imprison- 
ment in the state prison in that state, where he has since remained. 
On May 2, 1896, two weeks after the time for so doing had expired, 
the prisoner, by his counsel, filed a bond as upon an appeal under the 
order made on April 9th; and this court is now asked to review the 
décision of the circuit court discharging the writ, as though an ap- 
peal had been perfected within the time allowed by the order so as 
to stay proceedings. This we cannot do. By failing to perfect 
his appeal within the time required, so that it should operate as a 
supersedeas, the prisoner suffered himself to be transported out of 
the state, and beyond the jurisdiction of the circuit court, which 
thereby lost control of hia person. Under thèse circumstances, it 
is apparent that the case, as it now stands, is a moot case, pure and 
simple. This court cannot be led to the décision of abstract ques- 
tions of law, wliere the right of a party to the litigation is not dé- 
pendent upon, and cannot be afleoted by, tke décision. No judg- 
ment which this court might render could affect in the slightest de- 
gree the judgment of the court in lowa, or change in any respect the 
statua of the prisoner. The appeal is dismissed. 



KANE T. CITT OF INDIANAPOMS, IND., et al. 

(Circuit Court, D. Indlana. October 13, 1897.) 

No. 9,462. 

1. Kemovai, of Causes— Joint and Skvbkal Catjsb of Action— Joikt Action 
Where a plalntiff ml^ht sue elther jointly or severally, and elects to sue 
Jolntly, the cause of action, as respects jurisdiction, becomes joint; and a 
défendant who, if sned alone, might hâve the cause removed to the United 
States circuit court, cannot claim such rlglit unless each of the défendants 
1b entitled to claim the fédéral Jurisdiction. 

Z, Depective Sidewalk— Joint Liabilitt of City akd Pehson Constrtjctino. 
Where the allégations of a eomplalnt against a city and a contracter show 
that the eontractor bullt and maintalned a dangerous and defectlve side- 
walk, under the direction and supervision of the city, it shows a joint con- 
currence in the construction of the walk and knowledge of Its defectiv» 
and dangerous character, and the liabillty of both défendants is primary. 

B. NbgLIOBNCK— STKEKTi AND SiDJSWALKS— OBLIGATIONS AND LlABILITT OF Lol 
OWNBR. 

Outside of positive law, no obligation rests on a lot owner to keep the 
sidewalk or street in front of his lot in good repalr, and ao liabilitj for 
Injuries resultiug from a failure to do so. 
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This was an action at law by Thomas E. Kane against the city of 
Indianapolis, C. E. Olark, and William E. Stevenson, to recover dam- 
ages for Personal injuries. The case was heard on motion to remand 
to the State court, from which it had been removed. 

Holtzman & Leathers and John W. Kern, for plaintiff. 
Miller & Elam, for défendants. 

BAKER, District Judge. This is an action instituted in the su- 
perior court of Marion county, Ind., to recover damages for personal 
injuries alleged to hâve been sustained by the plaintiff by a fall caused 
by a dangerous and defective step in the sidewalk on the south side of 
Washington street, in the city of Indianapolis. The complaint is in 
a single paragraph, and says that the défendant Stevenson was the 
owner of a certain described lot or parcel of real estate situate on the 
south side of Washington street, having a permanent sidewalk along 
its front; that the défendant Clark enter ed into a contract with 
Stevenson for the érection of a 12-st,ary office building on said lot or 
parcel of land, agreeing to perform ail the work and labor and to f ur- 
nish ail the materials in the construction of said building; that, in 
performing such contract, it was necessary to remove the sidewalk, 
and to construct a temporary wooden sidewalk immediately in front 
of said building. It is further alleged that Clark constructed said 
temporary sidewalk and a step forming a part of the same in an un- 
skillful and négligent manner, and that they were in certain speeified 
particulars qnsafe and dangerous, and likely to cause injury to 
pedestrians having occasion to use them. The complaint then pro- 
ceeds : 

"Plaintiff further allèges that said temporary wooden sidewalk and said step 
to be used in connection therewlth was [were] made and constructed by défend- 
ant C. B. Clark, under the direction and supervision of tlhe défendant the city 
of Indianapolis, througli its proper ofQcers and agents; and plaintiff further al- 
lèges that said défendants William E. Stevenson, C. E. Clark, and the city of 
Indianapolis had full knowledge and notice that the step used in connection 
with said temporary wooden sidewalk was, by reason of the négligence and 
unskillfulness in the construction thereof, an insecure, unsafe, and dangerous 
place for pedestrians to use and step upon in passing along said sidewalk from 
the time said step was constructed and placed by the défendant C. E. Clark, as 
hereinbefore described, untll plaintiff sustained the injuries hereinaf ter alleged." 

The complaint then proceeds to show that the plaintiff was, by rea- 
son of said dangerous and defective step, thrown violently upon the 
walk, and seriously and permanently injured, without any fault or 
négligence on his part. . The défendant Clark seasonably flled in the 
State court his pétition and bond for the removal of the suit into the 
circuit court of the United States, alleging in his pétition that he was 
at the time the suit was brought, and still is, a citizen of the state of 
Massachusetts, and that the défendants Stevenson and the city of 
Indianapolis were and are citizen^ of the state of Indiana, and further 
alleging that the cause of action was, as to him, separable from the 
cause of action against his co-defendants. The state court granted 
the prayer of the pétition, and made an order transferring the suit into 
this court. The plaintiff, by counsel, now moves the court to remand 
the suit to the state court, on the ground that the cause of action dis- 
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closed in the complaint is joint, and not separable. CJounsel for the 
défendant Clark insist that the complaint discioses no cause of action 
against tlie défendant Stevenson, and tliat tlie cause of action, as 
against Clark and the city of Indianapolis, is not joint, but several. 
The contention of the counsel for the défendant is that the complaint 
shows that the défendant Stevenson had let the contract for the érec- 
tion of the building to Clark as an independent contractor, and that he 
reserved no right of control over the work of erecting the building, 
and was in no wise responsible for the manner in which the work was 
performed, and that the mère fact that he, as lot owner, knew that the 
sidewalk and step were carelessly and negligently constructed in the 
performance of the contract, gives no right of action against him. 
Eailway Co. v. Farver, 111 Ind. 195, 12 N. E. 296; Water-Supply Co. v, 
White, 124 Ind. 376, 24 N. E. 747. 

In the view which the court takes of the case, it is not important 
to détermine whether or not a cause of action is shown against the dé- 
fendant Stevenson, for, if no cause of action is disclosed as against 
him, the suit must still be remaûded if a joint cause of action is dis- 
closed as against the défendants Clark and the city. The court 
cannot take jurisdlction of a suit upon removal under the statute 
conferring jurisdiction on the courts of the United States, unless 
the suit is one which could hâve bpen originally brought in such 
courta. In the case of Strawbridge v. Curtis, 3 Cranch, 267, it was de- 
cided that, where a joint interest is prosecuted, the jurisdiction can- 
not be sustaiiied unless each individual be entitled to claim that juris- 
diction. And in New Orléans v. Winter, 1 \Mieat. 91, Ô5, it was de- 
cided that in a case where the plaintiff might elect to sue jointly or 
severally, having elected to sue jointly, the case was incapable of dis- 
tinction, so far as respects jurisdiction, from one in which he was com- 
pelled to sue ail jointly. The doctrine so declared bas never been 
departed from by the suprême court of the United States. Hence, 
in any case where the plaintifE may elect to sue jointly or severally, if 
he elects to sue jointly, so far as respects jurisdiction, the case must 
be treated the same as though the cause of action was joint. Rail- 
road Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203; Torrence v. 
Shedd, 144 U. S. 527, 12 Sup. Ct. 726; Merchants' Cotton-Press & Stor- 
age Co. V. Insurance Co. of North America, 151 U. S. 368, 14 Sup. Ct. 
367. The cases decided on the circuit which are cited and relied on 
by counsel for the défendant Clark, in so far as they are in confiict 
with the doctrine declared in the cases above cited, are not authorita- 
tive or controlling on the question hère involved, and an examination 
of them is unimportant; for, if the cause of action against Clark and 
the city was joint and several, it has, by the élection of the plaintiiï to 
sue them jointly, become, as respects jurisdiction, a joint cause of 
action. The city has the possession and control of streets and walka 
Any work done above or below the surface is done presumptively by 
it, and, for any injury resulting from any obstruction or excavation, it 
is responsible ; and it has a claim over against an individual only when 
it appears that such obstruction or excavation was made by the indi- 
vidual, or at hls instance, or for his beneflt. The liability of the indi- 
vidual is no greater because the injury took place on the sidewalk 
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than if it happened in the middle of the street. The only principle on 
which the individual can be held responsible is that be caused the 
injury, and not that he owns a lot in front of which the injury hap- 
pened. There is, ontside of positÏTe law, no naturaJ obligation rest- 
ing on a lot owner to keep the sidewalk or street in front of his lot in 
good repair, and no liability for injuries resulting from a failure to do 
so. If the city permits a lot owner or other person to occupy the side- 
walk, or to obstnict a free and safe passage over it, or to endanger its 
safety by excavations or otherwise, it does not thereby reliere itself 
from responsibility. It is as to third parties the same as though it 
had done thèse things itself. In other words, it cannot transfer to 
priTate citizens that responsibility which, for wise purposes of public 
policy, the law casts upon it in référence to the care and safety of its 
streets and walks. 

From thèse principles it results that, as to third parties who hâve 
sustained injuries from the dangerous and defective condition of its 
streets and walks, the responsibility of the city is primary, and it can- 
not shift from itself this primary responsibility. The complaint 
clearly shows that the responsibility of the défendant Clark is also 
primary, because he constructed the defective and dangerous step 
which caused the injury. It is distinctly aUeged that Clark and the 
city jointly concurred in constructing the defective and dangerous 
step. Thé temporary wooden walk and the step were constructed by 
Clark "under the direction and supervision of the défendant the city 
of Indianapolis" ; and it is further alleged that each at ail times knew 
and had notice that the step was dangerous and defective. The act 
of each, therefore, jointly concurred in the construction of the danger- 
ous and defective step, and there was also a joint concurrence in the 
kriowledge of their wrongful act. It is immaterial whether or not the 
city has a right of action over against Clark. So far as respects the 
plaintifl, it is clear that each jointly concurred in the construction of 
the dangerous and defective step which caused the plaintiff's injury. 
None of the cases cited and relied on by counsel for the défendant 
Clark exhibit a state of facts analogous to that presented in this case, 
and therefore they are not controlling or influential hère. The mo- 
tion to remand is sustained, at the cost of the défendant Clark. 
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CHICAGO, B. & Q. R. CO. v. HONET. 

(Circuit Court of Appeals, Eiglith Circuit September 20, 1897.) 

Nos. 831 and 959. 

1, Bill of Exceptions— Amendment. 

The allowance of ameudments to the bill of exceptions long after the 
close of the trial term, and after the end of the time for settling the bill 
as flxed by order of court and stipulation of parties, and after a wrlt of 
error has been aJlowed, and the cause removed to the appellate court, la 
unauthorlzed, and the amendments are vold. 

2. Samb— Appbalable Ohdbhs. 

An order allowing the amendment of the bill of exceptions after the end 
of the tenu, and after the date flxed for settling the same and the removal 
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of the case to the appellate court, is not a final décision sucli as ean be made 
ttie subjeet of a separate suit in error. 

8. Appeal and Brrob — Dieectiok op Verdict — Evidbncb in Rhcobd. 

In the absence of any sliowing tliat tlie record contalns ail ttie évidence, 
it Is impossible to hold that the trial court erred in directing a verdict. 

In Error to the Circuit Court of tlxe United States for the Southern 
District of lowa. 

This was an action at law by W. 0. B. Honey against the Chicago, 
Burlington & Quincy Eailroad Company to recover damages for Per- 
sonal injuries. The circuit court directed a verdict for défendant, and 
entered judgment accordingly. The plaintifE brought the case to this 
court on error. 

James McCabe (0. M. Harl and J. M. Junkin were with him on 
the brief), for W. 0..B. Honey. 

H. H. Trimble (J. W. Blythe and Smith McPherson were with him 
on the brief), for Chicago, B. & Q. R. Co. 

Before BKEWER, Circuit Justice, SANBOEJS", Circuit Judge, and 
BINER, District Judge. 

BBEWEE, Circuit Justice. Thèse two cases— 831 and 959— grew 
out of a single action at law brought by W. O. B. Honey to recover 
damages for personal injuries. On the trial in the circuit court, the 
jury, on March 30, 1895, under the instructions of the court, returned 
a verdict in favor of the défendant, upon which verdict a judgment 
was duly entered. Time was given for the préparation of a bill 
of exceptions, which was extended by several stipulations of the par- 
ties to June 1, 1896. Before that date the bill was properly settled, 
signed, and flled. It was regular in form, and complète in aU re- 
spects, save that it failed to state that it contained ail the testimony 
given on the trial. This was through an oversight of counsel in the 
préparation of the bill, and not from any omission of the judge or 
neglect of the clerk. Thereafter, and on July 22, 1896, the transcript 
was filed in this court, and docketed as case No. 831. On April 7, 
1897, on application of the plaintifE in error, and after notice and a 
hearing, the circuit court ordered that the bill of exceptions be 
amended by adding the statement that it contained ail the évidence. 
The raiiroad company sued out a writ of error to reverse this order, 
and a transcript of the proceedings on this application was thereupon 
flîed in this court, and docketed as case No. 959. It was also filed by 
the plaintif? in error as an amendment to the record in case No. 831. 
When thèse cases were called for argument, several motions were 
interposed by the raiiroad company. Without stopping to discuss 
any subordinate matters of practice, it is enough to say that the 
amendment of the bill of exceptions made long after the close of 
the trial term, and after the end of the time for settling the bill as 
âxed by the order of the court and the stipulation of the parties, and 
especially after a writ of error had been allowed, and the case re- 
moved to this court, was unauthorized and void. Bank v. Eldred, 143 
TJ. S. 293, 298, 12 Sup. Ct. 450. It was not, howéver, a final déci- 
sion of the circuit court, such as can be made the subjeet of a sepa- 
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rate suit in error in this court. In the absence of àny showing tHat 
the record contains ail the évidence, it is impossible to bold that the 
trial court erred in directing a verdict. Railway Co. v. Cox, 145 U. 
S. 593, 606, 12 Sup. Ct. 905; Taylor-Craig Corp. v. Hage, 32 U. S. 
App. 548, 16 C. 0. A. 339, and 69 Fed. 581; Oswego Tp. t. Travel- 
ers' Ins. Co., 36 U. S. App. 13, 17 0. C. A. 77, and 70 Fed, 225. Oajse 
No. 959 will therefore be dismissed, and in case No. 831 the judgment 
will be afiSrmed. 



LEAET V. COLUMBIA RIVEE & P. S. NAV. CO. et al. 
(Circuit Court, D. Washington, N. D. Octpber 6, 1897.) 

L FEDERAI, COCTBT8 — JURISDICTION — SUIT TO WlND UP FOBEION CORFOBATION. 

Li, a Citizen of the state of Washington, and a stockholder in an Oregon 
corporation, brought a suit in equity in a fédéral court In the former 
statç against the corporation and agalnst its officers, who were citizens of 
Oregon. The bUl allegëd an abuse by said officers of their trust, in utteriy 
dissipating the eamings of the corporation, and a conséquent danger of its 
insolveney, and prayed for a receivership, and for a decree that the indi- 
vldual défendants account and make good the depletlon. The Indlvidual 
défendants were not wlthln the jurisdiction of the court. The complainant 
clainiiÉd to be a credltor of the corporation for dividends that shoiild hâve 
accrued, but had not redHced his clalm to judgment. On demurrer, he!d, 
that the suit could not be maintained. 

8. CoBPORATrONS— RiGHTs ov Stockholder to Dividends. 

'Seld, further, that untll the corporation had a surplus In Its treasury 
a stockholder could not say that there was a definlte sum due to him, nor 
Inslst on a dlvidend being declared. 

8. Same — Rbcbivbrs. 

Whlle In such a suit agalnst a corporation and îts managing ofHcers a 
receivership may be proper as a mère conservative provision, incidental 
to the main object of the blll, the principle does not apply to a case where 
the officers, being beyond the jurisdiction, cannot be brought to account, 
nor be compelled by the court to restore 111-gottcn gains, and where the 
appointment of a recelver, for the protection of complainant's interests, Is 
the main object of the suit 

4. Same — Contbact Creditobs. 

A court of equity wlIl not appoint a recelver of a corporation, wlthout 
consent of the corporation itself, upon the application of a mère contract 
créditer, who has not secured an adjudication of hIs claim, and a judgment 
for an ascertalned sum. 

5. Same. 

A fortiori, one who cannot even claim a definlte or certain amount to be 
due Is In no position to demand such relief. 

6. Samb. 

Courts having jurisdiction to enforce their decrees in the state where a 
corporation has its home office should be resorted to in ail cases where it 
Is necessaiy to Inquire into and regulate the Internai affairs of the corpo- 
ration, 

7. Same. 

A court of equity will not take control of the property of a foreign cor- 
poration with a View of experlmenting to ascertain if a stockholder's in- 
vestment may not be made more profitable by having tJae business con- 
ducted by a recelver. 

Ballinger, Eonald & Battle and S. M. Siliipley, for complainant. 
Preston, Carr & Gilman, for défendants. 
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HANFORU, District Judge. This is a suit in equity by John 
Learv. a citizen of the state o£ Washington, against the (jolumbia 
Eiver '& Puget Sound Navigation Company, a corporation organized 
undçr the laws of the state of Oregon, and against certain individual 
citizens of the state of Oregon, who are offlcers of said, corporation. 
The bill of complaint avers that the complainant is a large stockholder 
in the défendant corporation; that the corporation is the ov?ner of 
certain steamboats engaged in carrying passengers and freight on 
regular routes on Puget Sound, in the state of Washington, and on 
the Columbia river, between Portland and other points in the state 
of Washington and the state' of Oregon ; that the other défendants are 
oiHcers of the corporation, and in control of its property and business, 
and that they bave abûsed their trust, by paying large salaries to 
themselves, employing near relatives in the service of the corporation, 
whose services are unnecessary, and paying them extravagant sala- 
ries, and by pennitting the corporation tô become a creditor of a town- 
site Company in the state of Oregon, in which the individual défend- 
ants are interested, without making ahy effort to coUect f rom the 
town-site company the amount due to the navigation company,: by 
which meàns the entire earnings of the Vessels ov^ned by the corpora- 
tion hâve been absorbed, in fraud of the rights of the stockhold^rs; 
that no: dividends hâve been paid to,the stockholders, although, if 
the business had been managed veith ordinary business prudence, and 
if accounts had been honestly rendered, a considérable sum would hâve 
been accumulated, which would belong to thé stockholders; and that 
fhere is danger of the corporation becoming insolvejit:, in conséquence 
of a continuation of the extravagance of the présent management, 
The object of this suit is to oust the présent ofiQcers of the corporation 
from control of its affairs, by placing the corporation, its business and 
property, in the hands of a receiver, and to compel said ofQcers to 
render aôcounts and make good the amounts which they hâve improp- 
erly diverted from the treasury of the company. The corporation has 
appeared by counsel, and demurred to the bill on the ground that the 
court has no jurisdiçtion to grant the relief prayed for, or any relief. 

In the argument lipon the demurrer it was conceded that the indi- 
vidual défendants whose conduct is brought in question are not inhabit- 
ants of this state, and not within the jurisdiction of this court, so that 
it will be impossible for the court to obtain jurisdiction to render any 
decree against them personally. The complainant claims to be a 
creditor of the corporation to the amount which should hâve accrued 
in dividends upon stock which he holds, and that he has an équitable 
lien upon the property of the corporation ; but he has not reduced bis 
claim to judgment, and, as. the corporation has no money in its treas- 
ury, it is obvions that he is not in a position to take a judgment against 
the corporation, for until there is a surplus in the treasury there can be 
no distribution of undivided profits. AU that the court might do in 
this suit, and within this state, if its jurisdiction was sufîiciently 
enlarged, would be to take into its custody the vessels and property 
of the corporation, which are within this state, and employ the same 
so as to earn money, in order to put money into the treasury of the 
corporation, and make it available to the payment of dividends, or sell 
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the vessels and property, and distribute the proceeda among the credit- 
ors and stockliolders. It is my opinion that a suit cannot be main- 
tained fw such purpose, without consent of the corporation, whether 
the complainant be regarded merely as a stockholder, or as a creditor 
and stockholder. Until the corporation bas a snrplns in its treasury, 
a stockholder cannot say that there is any deflnite sum due to him from 
the corporation, nor insist on a dividend being declared. The rule is 
well settled that a court of equity will not appoint a receiver of a 
corporation, without consent of the corporation itself, upon the appli- 
cation of a mère contract creditor, who bas not secured an adjudication 
of his daim, and a judgment for an ascertained sum. Beach, Eec. 
(Alderson's Ed.) § 612. This being so, a fortiori one who cannot claim 
a deflnite or certain amount to be due is in no position to demand such 
relief. The décision in the case of Aiken v. Irrigation Oo., 72 Fed. 
.591-594, cited by connsel for complainant, meets my approval, except 
in matfers of minor importance; but, although the facts of the case 
are not fully reported, enongh appears to show that the learned judge 
who gave that décision distinguished the case from a case in which 
the corporation is being proceeded against as the sole party défend- 
ant, and no relief is sought against its managing offlcers personally, 
and he held that a receiyership was proper, as a mère conservative 
provision, incidental to the main object of the bill. In the case hefore 
me, as the managing offlcers of the corporation cannot be brought to 
account, nor be compelled by process of this court to restore ill-gotten 
gains, the situation is the same as if said offlcers were not named as 
parties défendant. The receivership applied for in this case is the 
maiii object of the suit, instead of being merely a conservative pro- 
vision incidental to the main object. In the case of Earle v. Eailway 
Co., 56 Fed. 909-915, this court has niled that in a suit by minority 
stockholders against an insolvent domestic corporation and its manag- 
ing offlcers and agents, where facts were shown to justify an account- 
ing, it was right and proper to take the corporation and its books and 
property into the custody of the court, through the médium of a 
receivership, with a view of facilitating the accounting; but the 
grounds upon which the court acted in that case are entirely absent 
in the présent case. If a receiver is to be appointed for the mère pur- 
pose of extending protection to the complainant's interests, by taking 
the property of the corporation into custody, so as to prevent the 
offlcers of the corporation from using it fraudulently, when may the 
court relinquish its custody? Certainly not until the officiais whose 
honesty is questioned shall hâve disposed of their interests as stock- 
holders, lest after an -indefinite time the présent relations of the par- 
ties be re-established, leaving the complainant in as bad a situation 
as he is' now with regard to the future opérations of the corporation. 
The authorities cited by counsel for the défendant corporation show 
clearly and strongly that courts having jurisdiction to enf orce their 
decrees in the state where the corporation has its home office should 
be resortéd to in ail cases where it is necessary to inquire into and 
régulate the internai affairs of the corporation. 6 Thomp. Corp. § 
8011; Gregofy r. Railroad Co., 40 N. J. Eq. 38; Mining Co. v. Field 
(Md.) 20 Atl. 10S9; 8 Am. & Eng. Enc. Làw, pp. 378, 379. I consider 
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that it will be unwise, and a dangerous, précèdent, for a court of equity 
to take eontrol of the property of a foreign corporation with a view of 
experimenling to ascertain if a stockholder's investment may not be 
made more profitable to him by having the business of tbe corpora- 
tion conducted by a receiver, instead of officers and agents ehosen by 
a majority of the stockholders. Therefore I am constrained to sua- 
tain the demurrer. 



JBLLBNIK et al. T. HURON COPPEB MIN. CO. et «L 

(Circuit Court, W, D. Michigan, N. D. September 14, 1807.) 

No. 115. 

1 Stock of Michigaiî Corporation — Personal Propertt — Sitits That ov 

OWNER; 

Stock In a Michigan corporation la personal property, and Its sltus fol- 
lows tlie domicile of tlie légal owner, except in those instances where for 
spécial purposes the législature has locallzed it 
a. Suit to Establish Titlb' to Corporatb Stock— Notice bt Publication— 
JURISDIOTrON DP Pbdbrai. Coubt. 

In a suit to establish their rlghtful tltle and ownershlp, by persons 
dalmlng équitable tltle to stock of a Midhigan corporation, a fédéral court 
of that district cannot, by publication of notice, acquire jurisdlcUon of 
nonresident holders of the légal tltle to such stock. 

Clarke & Pearl, for complainants. 
Chadboume & Eees, for défendants. 

SEVEEENS, District Judge. This case was argued and snbmitted 
some time ago. The question of jurisdiction is one upon which I 
hâve had much doubt and diiBculty. Certain of the défendants axe 
alleged to hold the légal title to certain stock in a Michigan corpo- 
ration, and thèse défendants are nonresidents of the state. The com- 
plainants allège that by reason of certain transactions alleged in the 
bill those défendants hâve acqùired the légal title in fraud of theii 
rights, that they are équitable owners of this stock, and pray for a de- 
cree establishing their rightful title and ownersliip of it. The de- 
fendants ref erred to are necessary parties to the controversy, and 
the court cannot proceed to an effective decree without their présence. 
An order for publication of notice to them, under the provisions of 
the statute in that behâlf, was made, and duly published; but they 
refused to appear in the case, and the question is vehether the court 
has lawful authority to proceed f urther. 

The décisive question which concerns the jurisdiction is whether 
the stock — which, upon gênerai principles, as well as by express pro- 
vision of the Michigan statute, is personal property — has its situa, 
for the purpose of determining the question in hand, within the dis 
trict in which the suit is brought. It is stated in the text-books that 
stock In a corporation has its situs in the state under whose laws it 
is organized ; but doser examination of the subject leads me to the 
conclusion that this is only so to the extent and for the purpose of 
authorizing législation within the state upon the theory of its local 
existence there, and that the rule does not hâve so complète an effect 
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as to localize it for ail purposes. It has been held bj the fédéral court» 
in a number of décisions, which this court must respect, that the 
right of a shareholder is in the nature of a chose in action, — ^that It 
is Personal property, and follows the person of the owner. The lan- 
guage of the courts in gênerai is not altogether harmonious in re- 
spect of the character of the peculiar title and right which a share- 
holder has. It appears to me that the above-stated doctrine of the 
fédéral courts is in the clearest analogy to the gênerai doctrine that 
the situs or locality of personal property is that of the person hold- 
ing the légal title to it. ïhe resuit of such a view must be that the 
éihares of stock in question are not personal property within the dis- 
trict within the purview of the statute of the United States author- 
izing the bringing in by publication of notice of nonresident defend- 
ams who assert some right or claim to the property which is the sub- 
jt'.-t of suit. If thèse Tiews are sound, the proper forum for the liti- 
gation of the questions hère involved would be in the state of which 
the défendants are citizens, and might be in the fédéral courts exer- 
cising jurisdiction there, if, as the bill states, the complainants are 
citizens of still other states. Although it may well be admitted that, 
inasmuch as the corporation itself is a citizen of the state of Mich- 
igan, and that, to obtain full relief, the corporation should be a party 
to the suit, to the end that the proper entries evidencing the title of 
the complainants to the stock may be made in its books, this consid- 
ération does not appear to me to be controUing. It may be that two 
successive suits may be necessary to fully accomplish the rights which 
the complainants claim, but the jurisdiction of the court is estab- 
lished by law, and it cannot transcend its limits upon the sugges- 
tion of expediency merely. The statute of Michigan déclares shares 
of stock in such corporations as the Huron Copper-Mining Company 
to be Personal property, but it goes no further than to make this 
bald déclaration, and in truth this is no more than declaratory of the 
gênerai doctrine. There is not, as it seems to me, any sufiScîent 
ground for holding that this statutory déclaration displaces the rule 
that Personal property follows the domicile of the owner. The prob- 
ability is that the Michigan statute was not intended to do more than 
to make firm the ground upon which for spécial purposes, such as 
taxation and the levy of exécution, shares of stock might be deemed 
to be présent within the state, and so subject to local control and dis- 
position. Thèse considérations compel me to hold that, as the means 
for obtaining jurisdiction over the persons of the individual défend- 
ants, nonresidents of the state, hâve been exhausted without avail, 
the court is powerless to afford any effective aid to the complainants, 
and should dismiss the suit. Let an order be entered dismissing the 
bill for want of jurisdiction of necessary parties défendant. 
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D. A. TOMPKINS CO. r. OATAWBA JSnLLS et al. 

(Circuit Court, D. South Oarolina. October 25, 1897.) 

1. Crbditor's Suit— JuRisDiCTiOKAi, Reqoiremeîîts. 

In ail cases wbere a cotrt of equlty interfères to aid the enforcement of 
a remedy at law, there must be— First, an acknowledged debt, or one es- 
ta blished by a Judgment rendered; and, secondly, an interest of tbe créditer 
in tlie property, or a lien tbereon created by contract, or. by some distinct 
légal proceeding, and giving a riglit to bave it appropriated to pay ttie debt. 

2. Samb. 

This principle applies althougli tbe bill Is flled on beîialf of compiainant 
and ail other creditors, and altliougli the debtor Is an insolvent corporation. 

3. Samk— Statb Statdtks— Pbdebal Courts. 

It also applies in the fédéral courts, although, by the statutes of the stata 
where the suit is brought, thèse requiremeuts are not essential to jurisdic- 
tion in equity. 

4. Samk — Acknowlbdgment op Debt. 

In a creditor's action based on certain promissory notes of the défendant 
corporation, not reduced to judgment, the answer admitted llability upon 
one of the notes. Eeld, that thls fuliilled the flrst of the foregolng requisites 
of équitable jurisdiction. 
6. Same — LlBK ry Subrogatioit. 

Thé blU alleged that défendant had given to trustées a mortgage upon 
Its property as security in connection witb its debts, Including tiae notes 
held by compiainant. Beld that, even assumlng that the mortgage was 
glven to protect the indoraers on the notes, personally, compiainant was 
entitled to be subrogated to ail their rights, and ther«by acquired such an 
Interest tn the property as to fulflU the second of the toregoing requisites 
of équitable jurisdiction. 

6. Same— Suit by Cbstui QtriD Trust. 

By the terms of the mortgage, the sole duty of the trustées was to hold 
the property until defeasanee; and no power over it, and no right or duty 
to foreclose, was given. The bill did not pray for foreclosure, but alleged 
Insolvency, and prayed for an accounting, and that ail othei- creditors be 
brought in, and for an injunctlon and receivership, and gale of ail the 
property and franchises, and marshaliUg and distribution of assets. Held, 
that the principle that a cestui que trust, suing in hîs own name, must give 
a satisfactory reason for not uslng the name of the trustée, did not apply. 

7. Same— Parties. 

Held, further, that, while ail the creditors must be called in, the frâme of 
the bill disperised with them as formai parties to the record. 

8. Same— Keceivers. 

The insolvency of the corporation was denied, but the allégation was not 
denied that in the bojird of dlrectors and the administration there was a 
deep-seated division, which could not be liealed. Held, that this rendered 
a receivership imperatlvely necessary. 

H. B. Tompkins and Wilson & Wilson, for compiainant. 
Wm. A. Barber, J. Jx Glenn, and A. G. Brice, for défendants. 

SIMONTON, Circuit Judge. The bill in this case is flled by the D. 
A. Tompkiil& Company, à corporation of the state of North Carolina. 
The défendants are the Catawba Ootton Mills, a corporation of the 
state of South Carolina, and George W. Cage, B. M. Spratt, and John 
0. McFadden, trustées of a mortgage executed by the corporation. The 
bill is a creditors' bill. It allèges that the compiainant holds six 
promissory notes of the défendant corporation. Of thèse, tive are in- 
dorsed by D. A Tompkins and R. M. Miller, Jr., who are directors of 
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the Oatawba Mills, and one for |5,000, dated 15th July, 1896, payable 
four months after date, ia indorsed by D. A. Tompkina, R. M. Miller, 
Jr., Joseph Wylie, J. M. Smyly, S. B. Latham, and E. C. Stahn, ail 
of whom are directors of the said Catawba Mills. The aggregate of 
the notes, on ail of which protest was waived, is yery nearly |20,000. 
The bill allèges that each of thèse notes was for cash loaned by com- 
plainant to the Catawba Mills, and each debt was contracted upon 
the express understanding and agreement that its payment was se- 
cured by a certain mortgage executed and delivered by the Oatawba 
Mills to the other défendants, and the bill avers that the whole of the 
said debt and interest is so secured. This deed of trust in the nature 
of a mortgage is dated 25th June, 1896, and recorded within one 
moBth thereafter. It sets ont certain resolutions adopted by the stock- 
holders of the Catawba Mills at a meeting held 23th June, 1894. 
Thèse resolutions recite that the Oatawba Mills is indebted for moneys 
expended in the equipment and opération of the mills, that a large 
part of this debt is secured by indorsement or guaranty of private 
individuals, and that it is désirable to secure said indorsers or guar- 
antors against ail loss by reason of such indorsement. They also 
recite: The necessity for still other indorsements to equip and operate 
the mills. That, in order to secure ail said indorsers and guarantors, 
"resolTed, that the président and secretary be authorized to exécute 
to George W. Gage, John O. McFadden, and B. M. Spratt, trustées, a 
first mortgage on the franchises, real estate, and manufacturing plant, 
and Personal property of the company, near the corporate limits of 
the city of Chester, South Carolina, for $30,000; that the mortgage 
be so framed as to secure the debts already due by said company, on 
which its directors are liable as indorsers or guarantors, as well as 
such other debts which said company may hereafter contract with 
sudh indorsers or guarantors as it may secure thereto." In order to 
carry ont this resolution, and for the purpose of saving harmless such 
indorsers or guarantors as the Catawba Mnis may hâve hereto- 
fore secured or may hereafter secure on its paper for money borrowed 
or debts contracted to equip or operate the mills, the mortgage is then 
made. It conveys to thèse gentlemen above named, "as trustées for 
the purposes aforesaid," lands and plant of the Catawba Mills, describ- 
ing thèse fully, as also its franchises and charter. The habendum is 
to them, as trustées for said purposes, and their successors and heirs, 
the survivor thereof, or siich person or persons as may lawfully be 
substituted therefor. It closes with this defeasance clause: "If said 
company shall well and truly pay its said debts, so as to forever re- 
lease and save harmless its said indorsers and guarantors therefrom, 
then," etc. The bill goes on to allège that the condition of this mort- 
gage has been broken, not only in the fact that this debt to complain- 
ant is unpaid, but also from the further fact that the Catawba Mills 
owes other parties, secured under the same mortgage, to the full ex- 
tent of f 50,000, the limit of the mortgage indebtedness, and also a 
large number of unsecured creditors; that the Catawba Mills is in- 
solvent, or in imminent danger of insolvency; that its plant has been 
lying idle sinoe June, 1897; that it has no money or crédit to go on; 
that there is serious conflict and want of harmony among its offlcers 
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and dlTectors, and its property is deteriorating in value, and the dan- 
ger of irréparable loss is very great. The prayer of the bill is as fol- 
lows: "And that an account may be taken, by and under the direc- 
tion of this honorable court, of what amount is due to your orator 
upon and byvirtue of the said recited mortgage debts; that âll other 
creditors of said Oatawba Mills be called in, and required to prove 
their several claims in this cause;" then cornes the prayer for injunc- 
tion and the appointment of a receiver ; and then, "That ail the prop- 
erty and franchise of said Catawba Mills be sold under the order of 
this court, and the proceeds thereof applied, after payment of ail 
costs and charges incident to thèse proceedings, to the discharge of 
ail Talid liens, according to their respective priorities, and then to pay- 
ment of other creditors," with a prayer for gênerai relief. Upon «the 
présentation of this bill a temporary receiver was appointed, and the 
usual rule to show cause, with a restraining order, was issued. The 
cause cornes up on the return. The trustées, in their return, submit 
that the bill states no cause of action within the jurisdiction of this 
court. It admits the allégations of the corporate character and citi- 
zenship of complainant, and the allégations of the bill of the making 
of the mortgage. Déclares that they do not know whether complain- 
ant cornes within the protection of the mortgage. They say that they 
hâve been, and are always, willing to enforce their trust for the 
beneflt of the creditors, and to perform "ail other duties imposed upon 
them by virtue of said trust." They say that no one has ever called 
upon them to enforce the deed. The Catawba Mills, in its corporate 
capacity, also files its return. It admits the exécution of the note for 
$5,000, and the indorsement thereof by ail the directors of the Com- 
pany, and avers that, if it has not been paid, it is due to the "machina- 
tions of D. A. Tompkins and E. M. Miller, Jr." It dénies the validity 
of the other notes, and also dénies that thèse other notes were secured 
by the mortgage. It attributes the misfortunes of the Catawba Mills 
to the arbitrary, secretive, and fraudulent manner in which the flnan- 
cial aflairs of the mills were conducted by D. A. Tompkins and Ma 
coadjutors. Avers that D. A Tompkins and E. M. Miller, Jr., control 
the complainant corporation. It dénies that the Catawba Mills is in- 
Bolvent, and charges that this bill is intended to postpone or defeat 
litigation now gtfing on between this défendant corporation and one of 
its stockholders with D. A. Tompkins. 

The grave question in this cause is as to the jurisdiction of this 
court. The objections to the jurisdiction are: (1) The complainant is 
an open creditor. Its claim is not y et reduced to judgment. Until 
this is done, it can hâve no standing in this court. (2) The bill seeka 
to foreclose a mortgage given to trustées, and held by them. Jt is not 
alleged that they hâve ever been caJled upon to enforce the mortgage. 
It is denied that any such application has been made, and this is, no 
doubt, the fact. 

1. The gênerai rule is that in the fédéral court a simple contract 
creditor, who has not reduced his claim to judgment, cannot come into 
equity to obtain the seizure of his debtor's property and its applica- 
tion to his claim. Oattle Co. v. Frank, 148 U. S. 604, 13 Sup. Ot. 691; 
Gates V. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977. And this is true 
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notwithstanding that the complainant files his bill in behalf of Mm self 
and ail other creditors, and notwithstanding the fact that the debtor 
is an insolvent corporation. HoUins v. Iron Co., 150 U. S. 371, 14 
Sup. et. 127. The doctrine is put upon the ground that the claim is 
purely légal, involving a trial before a common-law jury (Gates v. 
Allen, supra), to which the défendant, under the constitution of the 
United States, has an unquestionable right This is so even although 
législation of the state in which the suit was brought allows such an 
action to be brought. Such législation cannot affect the jurisdiction of 
the fédéral court. New Orléans v. Louisiana Const. Ck)., 129 U. S. 43, 
9 Sup. et. 223; Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75; 
Scott V. Neely, 140 U. S. 106, 11 Sup. Ct. 712. In this last-named case 
we hâve the doctrine discussed and stated, with its limitations. In 
that case the complainant, holding an open account against his debtor, 
not reduced to judgment, which was denied by the debtor, flled his 
bill to set aside certain conveyances made by the debtor, on the 
ground that they were fraudulent and void. The debt set up was in 
no respect différent from any other debt upon contract. It had to be 
investigated and adjudged before any remedy could be obtained on 
it. It was the subject of a légal action only, in which the défendant, 
under the constitution of the United States, was entitled to a jury 
in the fédéral court. The bill was dismissed, notwithstanding that in 
Mississippi, where the bill was flled, a state statute gave such a créd- 
iter a right to proceed before obtaining judgment at law. Mr. Justice 
Field, who acts as the organ of the court, enters into an elaborate 
examination of the cases, and states the conclusion thus: 

"In ail cases wliere a court of equity Interfères to ald the enforcement of a 
remedy at law, there must be an acknowledged debt, or one established by a 
judgment rendered, accompanled by a right to the appropriation of the prop- 
erty of the debtor for its payment; or, to speak with greater aecuracy, there 
must be, in addition to such acknowledged or established debt, an Interest lu 
the property, or a lien thereon, created by contract, or by some distinct légal 
proceeding." See, also, Talley v. Curtain, 8 U. S. App. 347, 4 C. C. A. 177, and 
54 Fed. 43. 

In the case at bar the retum of the corporation défendant, while it 
dénies the validity of flve of the promissory notes held by complain- 
ant, admits the exécution of the note dated 15th July, 1896, payable 
in four months from date, for $5,000, indorsed by ail the directors; 
protest being waived. This fulflUs one of the requisites set forth by 
Scott V. Neely. Has the complainant an interest in the property, or 
a lien thereon? This acknowledged debt cornes within the class of 
debts protected by the trust deed executed by the Catawba Mills to 
the trustées, its co-defendants. Has the complainant an interest in 
the property mentioned in the trust deed, or a lien thereon, created 
by contract? The resolutions of the corporation desired this deed to 
be "so framed as to secure the debts already due by said company, 
upon which its directors are liable as indorsers or guarantors, as well 
as such other debts which the said company may hereafter contract 
with such indorsers or guarantors as it may secure thereto." This 
trust deed is dated 25th June, 1896. The note bears date 15th July, 
1896. The property is held by thèse défendants as trustées for said 
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purposes. It would appear that the debts are secured, and so th'e in- 
dorsers are protected. But if a narrower construction be given to 
the deed, and it be held to protect tlie indoraers from liability, and 
that the trusts operate to protect them personally, still complainant 
has the right to be subrogated to their rights,— ail their rights. It 
is an ancient and familiar doctrine in equity that a créditer shall hâve 
the benefit of any obligation or security given by the principal to the 
surety for the payment of the debt. Keller v. Ashford, 133 U. S. 622, 
10 Sup. et. 494, and cases cited; Hampton v. Phipps, 108 U. S. 263, 
2 Sup. et. 622. One of the cited cases (Maure v. Harrison, 1 Eq. Cas. 
Abr. 93) is among the earliest cases settling this principle. Curtis v. 
Tyler, 9 Paige, 432. The latest case on this subject is Bank v. 
Kich, 106 Mich. 319, 64 N. W. 339 : 

"A créditer Is at once entitled to be subrogated to ail rights secured to a sure- 
ty by a mortgage executed by the principal debtor, without êxhaustlng hls 
remédies at law or reducing his debt to Judgment." 

It is dear that the complainant has rights in this property and un- 
der this trust. Thus, the other requisite for the jurisdiction exists. 

2. The next objection is that this is a bill to foreclose a mortgage, 
and no reason is given for not bringing it in the name of the trustées. 
The deed of trust is peculiar in some respects. It puts ail the prop- 
erty of the Catawba Mills in existence at its date in the hands of trus- 
tées, whose sole duty it is to hold it. They hâve no power whatever 
over it, expressed in the deed, and their trust is to hold it until defea- 
sance occurs; that is to say, until the company pays ail debts secured 
by the indorsement of anybody. None of the usual provisions appear 
which give the trustées the right to institute proceedings for fore- 
closure, or which make it their duty to do so on the request of cred- 
itors. And, if we assume that they could exercise that right if 
thereto requested, at whose request must they act, — of one créditer, or 
of a majority of the creditors, or of a smaller proportion? The most 
reasonable conclusion is that the purpose of this deed was simply to 
protect the property by a permanent lien, and by its aid to secure to 
the company the means, at ail times in the future, of obtaining in- 
dorsers or guarantors for its paper. Under thèse circumstances, this 
case does not come within the class of cases in which the court will 
require a cestui que trust to explain with some satisfactory reason 
why he does not use the names of the trustées. Nor is this a bill for 
foreclosure. The bai does not confine the relief asked to the mort- 
gage, or the property in the mortgage. It nowhere prays foreclosure; 
that is to say, a récognition of a right to redeem, fixing a time for 
rédemption, and praying sale on failure, thus barring the equity. It 
is a creditors' bill seeldng to marshal the assets of a corporation al- 
leged to be insolvent, and praying a sale of ail of its property, and 
the application of ail of its assets to the payment of its debts aftei 
thèse shall hâve been marshaled. Had it been simply a bill to fore- 
close, the complainant could not get any other assets than those men- 
tioned in the deed, towards paying his claims. Under this bill he gets 
thèse, and ail subsequéntly aoquired property, and ail choses in action, 
of every character. It seems very clear that this court has jurisdic- 
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tion. It is true that ail creditors must come in. The frame of the h'ûï, 
however, as a creditors' bill, dispenses witli them as formai parties 
to the record. Let them be caUed in at an early day. Stewart t. 
Dunham, 115 U. S. 61, 5 Sup. Ct. 1163. The insolvency of the corpora- 
tion is denied. It is net denied that in the board of directors and in 
the administration there is a deep-seated division, not to be healed. 
This makes a receiver imperatively necessary. Let the rule be made 
absolute, and an order be prepared carrying ont the conclusions 
reached in this opinion. 



BAILEÏ LIQUOE CO. v. AUSTIN et al. 
(Circuit Court, D. South Carolina. October 9, 1897.) 

1. Municipal Corporations — Power to Prohibit Liqdor Thafpic. 

A statute Investing the town eouncil with fuU power to malïe ail such 
rules, by-laws, and ordinances respecting the police of said town as shall 
seem to them necessary and requisite for the security, welfare, good gov- 
emment, and convenlence of the same, and for preserving the health, peace, 
and good order thereof (15 St. at Large S. C. 225), empowers the councU 
to pass an ordlnance entirely f orbidding the sale of Intoxlcating llquors. 

2. Intoxicating Liqdoes— Rbpbal of Statutbs— South Carolina Dispensaey 

Laws. 

The Soutih Carolina dispensary laws (22 St. at Large, p. 123) do not repeal 
by implication the prier statutes forbiddlng the sale of Intoxicating liquors 
In varions locallties In the state. 

8. Same— Interstate Commerce — Original Packaoes. 

Intoxicating liquors offered for sale in the original paclcages of importa- 
tion In a city where the sale of such liquors Is prohlbited by a valld ordi- 
nance are snbject, under the aet of congress of 1890 (known as the "Wilson 
Act"), to the provisions of such ordinance, and may be seized by the authori- 
ties. 

This was a suit in equity by the Bailey Liquor Company against W. 
G. Austin, A. V. Eichelberger, and J. A. Mays. 

Bail, Simkins & Parks, for complainants. 

F. Barron Grier, Wm. A. Barber, Atty. Gen., and C. P. Townsend, 
Asst. Atty. Gen., for respondents. 

SIMONTON, Circuit Judge. The complainants opened, by their 
duly-authorized agent, an original package store in the town of Green- 
wood. They were offering for sale, in original packages, wines, 
whisky, and béer. The respondents, state constables, with others, 
who were acting under the authority of the town eouncil, closed the 
store and seized the liquors. A rule having been taken out against 
them for this seizure, they flled their return. Among other things, 
they say that the sale of intoxicating liquors is f orbidden in the town 
of Greenwood, both by act of the législature and by an ordinance of 
the town eouncil, passed under the authority of the législature. 

By the amended charter of the town of Greenw^ood (15 St. at Large 
S. 0. 225), the town eouncil wa» invested with full power to make 
ail such rules, by-laws, and ordinances respecting the ,roads, streets, 
markets, and police of said town as should appear to them necessary 
and requisite for the security, welfare, good eovernment, and conven- 

82F.-H50 
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ieàcè ol tbe samej and f or preserving the health, peace, and good order 
tàëreof. ïhe same power is conferred upon tke t&wn council of ail 
towns of bot less than 1,000 nor more than 5,000 inhabitants by 
Acts Assem; SSg. 1896 (22 St. at Large, 67). This last act was passed 
pursuant to the proviàons of Gonst. 1895, art. 8, § 1. The ordinance 
of the town of Greenwood forbidding the^ sale of intoxicating liquors 
within that town was passed in the exercise of this authority. In 
1882 (17 Stj at Large, 1075) the 'législature passed an act forbidding 
the sale of spirituous and intoxicating liquors within the limits of the 
town of Greenwood, or within two miles of said corporate limits, ex- 
cept with the consent of two-thirds of the qualified voters of said town 
at an élection had for that purpose. This act and the ordinance above 
referred to are both, without doubt, a valid exercise of the police 
power, and, if not modifled or repealed by subséquent législation, 
must control this case. 

It is urged by the complainants that the several acts of the légis- 
lature which contain what is known as the "Dispensary Law" hâve, 
in effect, repealed ail législation whatever theretofore existing upon 
the subject of intoxicating liquors. They contend that there are no 
longer any municipal communities in this state protected by prohibi- 
tion laws, and that the sale of intoxicating liquors is or can be made 
lawful anywhere in this state, the most stringent législation to the 
contrary notwithstanding. Noïie of thèse acts in tenns repeal the 
statutes forbidding the sale of intoxicating liquors in varions localities 
throughout the state. If thèse are repealed, it must be by implica- 
tion. Eepeals of statute by implication are not favored, and can never 
be admitted when the former can stand with the new act, but only then 
when there is a positive repugnancy between the statutes, or the latter 
is plainly intended as a substitute for the former. Chew Heong v. 
U. S., 112 U. S. 536, 5 Sup. Ct. 255. The act of 1882, above referred 
to, is not limited as to time. A perpétuai statute (wldch ail statutes 
are unless limited to a particular time), until repealed by an act pro- 
fessing to repeal it, or by a clause or section of another act directly 
bearing in terms upon the particular matter of the first act (notwith- 
standing an application to the contrary may be râised by a général 
law which embraces the subject-matter), is considered still to be the 
law in forcé as to the particulars of the subject-matter legislated on. 
U. S. V. Gear, 3 How. 120. 

The repealing clause of the dispensary act of 1896, the summary 
of ail the other acts (22 St. at Large S. G. 123), repeals ail acts incon- 
sisteht with that act. So far from being inconsistent with the dis- 
pensary law, the act establishing the dispensary itself recognizes the 
existence of this prohibiting act and of ail otherà of like character. 
It makes an exception in th« authority to establish a dispensary in 
any part of the state, of any coûntyy town, or city, wherein the sale 
of alcoholic liquors was prohibited prior to July 1, 1893. In such 
cities, counties, and towns no dispensary can be established except 
with the consent of the qualified voters, voting at an élection to be or- 
dered on the pétition of one-fourth of them. Until this is done, the 
prohibition 18- âbsolute. In the act of 1882, prohibiting the sale of 
intoxicaling liquors in the town of Ôreenwood, a provision essentially 
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■imilàr in J>rinciple is made. No intoxicating liquors can be sold in 
the town of Greenwood except with. the consent of the qualifled votera, 
TOting at an élection called for the purpoee of ascertaining their 
wishes on this particular subject. This being so, the act of the légis- 
lature of 1882 is still of force. The ordinance of the town council is 
a valid ordinance. Under the law as it now stands, no one, whether 
representing the state or a prirate person, can lawfully sell intoxicat- 
ing liquors in the town of Greenwood. So far as that municipality in 
concerned, intoxicating liquors are not an article of commerce. Un- 
der the provisions of the act of congress of 1890 commonly known 
as the "Wilson Act," intoxicating liquors coming into that town of 
Greenwood are subject to ail laws and ordinances passed in the law- 
f ul exercise of the police power. The act of the legiàature in question 
and the ordinance of the town are the lawful exercise of the police 
powep. The rule is discharged, and the bill is dismissed, with costa. 



MONTAGTJB v. CHICAGO, M. & ST. P. RT. CO, 
(Circuit Court of Appeals, Elghth Circuit September 27, 1B97.) 

No. S80. 
1, Mastks and Servant— Injuky to Railwat Emplotes— Duty of WatcH' 

FULNKS8. 

Where employés of a coal dealer are movlng loaded cars by hand, and 
employés of the railroad eompany are engaged In switching trains from 
track to track, the duty to be observant of each other'8 actions and regard- 
ful of each other's saf ety resta upon both classes. 
Si Saue. 

Before employés of a coal dealer place themselves In a dangerous situa- 
tion between cars, and out of sight, It is their duty to either notify em- 
ployés of the railroad cOmpany who are switching trains from track to 
■track, or ascertain posltively that no cars wjll be shuuted down on them 
while concealed. 

In Error to the Circuit Court of the United States for the District of 
South Dakota. 

R. A. Murray, CL J. Porter, Frank E. Aikens, 0. 0. Bailey, and J. H. 
Voorhees, for plaintifE in error. 

H. H. Field (A. B. Kittredge and George R Farmer were with him 
on the brief), for défendant in error. 

Before BBEWER, Circuit Justice, and SANBOEN and THAYER, 
Circuit Judges. 

THAYER, Circuit Judge. This is a suit for personal Injuries, and 
the sole question for considération is whether the trial court erred in 
granting a peremptory instruction to flnd for the défendant at the con- 
clusion of ail the évidence. The plaintiff's husband, Jeremiah Monta- 
gne, was killed at Madison, S. D., which is a station on the line of the 
Chicago, Milwaukee & St. Paul Railway Company, the défendant in 
error, on the morning of November 35, 1895, while he was engagea 
with two other persons in moving two box cars loaded with coal, which 
had been left standing on a side track at that station in close prox- 
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imity to a coal shed where the two cars were to be unloaded. For tïie 
pui^ose of pushing tlie coal cars a little f urther east in front of a bin 
in the coal shed, so that they could be more conveniently unloaded, the 
deceased and the two persons who were aseisting Mm went between 
the two box cars, and, after uncoupling thëm, pushed the east car a 
little further east, leaving a space of about eight feet between the two 
cars. While they were standing on the traek in the space thus f ormed 
between the two cars, and were engaged for the moment in holding 
the east car in place, and blocking the wheels, so that it would remain 
stationary, the coal car standing to the west, which had been left un- 
disturbed, was struck by two other box cars also loaded with coal, 
which had been kicked or shunted down the side track f rom the west 
by an engine which was in charge of the défendant company's em- 
ployés. The west stationary coal car was by this means driven sud- 
denly against the east coal car at the end where the deceased was 
standing, and he was caught between the two cars, and instantly 
killed. For the injury thus sustained, Caroline Montague, plaintifl 
in error, brought the présent action, alleging that the death of lier hus- 
band was occasioned by the négligence of the défendant company. 
The testimony showed without contradiction that the side track where 
the accident occurred was used by the défendant railway company for 
the purpose of setting in coal cars to be unloaded at the coal shed 
where the accident occurred, and for the purpose of setting in empty 
cars to be loaded with grain from an elevator which adjoined the coal 
shed on the west The side track in question was laid on the north 
side of the Coal shed and elevator, in close proximity thereto, and it 
united with the main track at points some distance east and west of 
the coal shed and elevator. No regular switch engine or switching 
crew was employèd at the station in question, but the switching at 
that station wâs done between '7 and 8 o'clOck m the morning by the 
engine and crew of a freight train which was made up at Madison, 
and left that place for the west every morning at 8 o^clock. It was 
customary for the train crew to shunt cars down this side track to the 
elevator and côal shéd, bôth from the east and the west, as happened 
to be most convenient ; and it was also customary for the persons em- 
ployèd at the elevator and coal shed to move cars, which had been 
shunted down the track, by hand, for a short distance, when they were 
not left in the right position to be most conveniently loaded or unload- 
ed. When the two box cars containing coal were shunted down the 
side track on the morning of the accident, a brakeman in the employ 
of the défendant company was stationed on top of one of the moving 
cars in charge of the brake, and he remained in such position, and had 
control of the cars, after the engine was detached, and until the acci- 
dent occurred. He was looking east in the direction of the two sta- 
tionary coal cars which stood in front of the elevator and coal shed;, 
but did not seé the deççased and the other persons who were with 
him, and wasnpt àwaré, of their présence on the track, because they 
were betweeh.the two cars, and could not be seen. Their présence in 
that position was not known to any of defendant's employés at the 
time of the acfdàent. Although he had full control of the two moving 
coâl cars by nieans of the brake, the brakeman did not arrest the mo- 
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tion of those cars before they came in contact with the stationary coal 
car, because he desired to push the stationary cars further east past 
the elevator, and place ail the coal cars in front of the coal shed, where 
they could be unloaded. For some time before the accident occurred, 
the crew of the freight train had been engaged, in the usual mannet, 
at and about the station, in switchiug cars and making up a freight 
train preparatory to leaving the station on the morning run, and the 
bell of the engine had been rung at intervais whenever the engine 
was in motion. According to the positive statements of the fireman 
and the engineer, the usual kicking signal was given, and the bell 
was sounded as the engine backed onto the side track, and shunted the 
two loaded coal car-s down the track in the direction of the coal shed. 
There was no évidence that such signala were not given, except a 
négative statement by one witness, who was between the two cars 
in front of the elevator, to the effect that he did not hear the signais. 
The deceased had worked at the coal shed, and had been engaged in 
unloading coal from cars and in handling coal, for some time pridr 
to the accident, and séems to hâve: been familiar with the method 
of taking up and setting in cars on the side track which was pursued at 
that station. 

In view of the foregoing f acts, we are not able to say that an error 
was committed in withdrawing the case from tbe considération of the 
jury. While the deceased was not a trespasser on the defendant's 
track at the time he was killed, yet he was there under circumstances 
which made it his duty to be watchful of the opérations of the train- 
men who were engaged in switching cars and making np a freight 
train, and who were doing that work on the morning of the accident 
in the usual way, and at'the usual hour. The duty to be observant 
of each other's actions and regardful of each other's safety rested 
alike upon the men who were switching cars and upon the persons 
working at the coal shed who were attempting to move the two loaded 
coal cars into position for unloading, by hand. If either party of 
employés was in duty bound to be more vigilant than the other on the 
occasion in question, we are not satisfled that such higher obligation 
rested on the employés of the railway company, because the persons 
at the coal shed, at the usual hour for switching cars, had unfortu- 
nately placed themselves between the two box cars, in a position of 
great danger, where they were eflectually concealed from view. Having 
placed themselves in thât situation, where they could not be seen, we 
think it was their duty, before doing so, either to hâve given the 
switching crew some warning of their présence between the cars, or 
to hâve ascertained beyond peradventure that no cars would be 
shunted down the side track until they had had ample opportunity to 
place thé two coal cars in position before the coal bins. KaUway Co, 
V. Miles, 49 IT. S. App. 101, 24 O. G. A. 559, 563, and 79 Fed. 257. Such 
précautions were not taken, and the switching crew proceeded with 
their work in the customary way, withOut knowledge or reason to 
suppose that any one was on the track between the two stationary 
coal cars. 

Some stress was laid in argument on the fact that John Montagne, 
a nephew of the deceased, testified, in substance, that on the morning 
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of the accident, and prior thereto, the def éndant's station agent at 
Madison notified Mm that two other loaded coal cars had arrived at 
the station, and would be set in on tlie side tracli in front of the coal 
shed by the time the two loaded coal cars already at the coal shed 
were unloaded. The station agent testifled, on the other hand, that 
he not only notified Montagne that two other cars had arrived, but 
inf ormed him at the same time that the two other cars in question 
were being switched by the train crew, and would be at the coal shed 
"shortly." We are not able to décide that such discrepancy in the 
statements of the two witnesses created a conflict of évidence which 
rendered it necessary to submit the case to the jury, for, if we accept 
the évidence of the witness Montague as true, we think that the infor- 
mation wMch was given to him by the station agent should hâve 
made him more watchful of the opérations of the switching crew, and 
led him to take greater précautions for his own saf ety and for the 
safety of those who were assisting him in moving the coal cars. He 
was aware that ail the switching at that station was done by the en- 
gine and crew of the freight train prior to its departure, that the train 
was scheduled to leave at 8 a. m. sharp, and that the two cars re- 
ferred to by the station agent might, for thèse reasons, be shunted 
onto the side track at any moment. He does not claiih to hâve been 
given any assurance that the trainmen would wait until the coal cars 
were unloaded before shunting the two other cars down the side 
track. Neither does be claim ttiat he advised the station agent that 
it would be uecessary to uncouple the two stationary cars, and move 
them oy hand into position for unloading by going onto the track 
between the cars. In any aspect, therefore, in which the case may 
be viewed, we think that the évidence did not disclose facts which 
would hâve warranted an inf erence of culpable négligence on the 
part of the employés of the défendant company. It is manifest, we 
think, that the death of the deceased was either occasioned by an ac- 
cident for which the défendant is not legally responsible, or that it 
must be attributed, to some extent at least, to a want of ordinary 
prudence on the part of the deceased and his associâtes. The judg- 
ment of the circuit court is accordingly afflrmed. 



GABLEMAN V. PEORIA, D. & E. RY. CO. et al. 

(Circuit Ck)urt, D. Indiana. October 21, 1897.) 

No. 4l4. 

1. Action for Tort of Employé— Parties Défendant— Rbcbivbb. 

A railroad company Is not a proper paity défendant to an action for In- 
juries caused by négligence of employés while the road is in the hands of a 
receiver. 

2. Masteh and Servant— Tort of Servant — Joint Cause of Action. 

A cause of action growlng ont of the négligence of a servant while en- 
gagea in his master's business is not a joint cause of action In tort agalnsi 
the master and servant. 
S. Kbmovai, of Causes — Right of Receiver — Epfect of Joikder. 

A cause of action against a receiver appointed by a fédéral court, and 
one of his employés, for inluries occasioned by the négligence of such ein- 
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I ployé, is one arlslng under ih» constitntlon and laws of the United States: 
^ and, where the amount in controversy exceeds $2,0Q0, the receiver may re- 
move the case, whether such cause of action be joint or several. 

.Gullop & Kessenger, for plaintiff. 

Œlchrist & De Brûler and J. E. Williamson, for défendants. 

BAKEK, District Judge. Tliis i^ an action by Louis J. Gablemaij, 
Sr., to recover damages for loss of the serrices of bis infant son/ in 
conséquence of injuries received by bim tbrougb tbe alleged négli- 
gence of the Pecria, Decatur & Evansville Kailway Company, Edward 
O. HopMins, receirer of said railway company, and George Colvin, an 
engineer in the employ of the receiver. The injury occurred while 
the railway was in the exclusive control and management of the re- 
ceiver. The railway company is improperly joined as a party défend- 
ant. The complaint efeftes. no cause of action against it. It is not 
liable for the torts of thé receiver or his employés. High, Kec. § 
396; Eailroad Co. v. Hqechner, 14 C. G. A. 469, 67 Fed. 456, and cases 
cited. 

The injury is alleged to bave beeh occasionçd by the négligence of 
a watchman of the receiver at a street crossihg, and by that of the 
engineer George Colvin, who is charged with negligently running an 
engine under his control against and over the plaintiffi's infant son. 
The receiver filed bis pétition and bond in tbe state court, asking for 
tbe rëmovalof tbe causeinto this court. Tbe pétition sought the re- 
moval On tbe ground that tÎJe action against tbe, receiver was one 
arising under tbe constitution and laws of the tJnited States. It is 
made to appear by tbe averments of tbe complaint that the receiver 
was appointéd fts such by tbe dçcree of tbe. circuit court of the tJnited 
States for the Soutbera disti"ict of Illiqois, and judgment is aaked 
against bim as such receiver fpr the alleged wrongful acts of bis serv- 
ants. Thé plaiptiff now movès to remand. His motion must be de- 
nied. It is séttled tliat an action against a réqeiyej:, as sole défend- 
ant, for à tort committéd by bim or bis einpl'oyés in tbe pejrformance 
of the duties pf bis office, arises under, tbe constitution aijd laws of the 
United States, and that be bas tbe rigbt toremoye such cause of action 
from a state court into a coiirt of the United States if the amount in 
controversy, exclusive of interest and costs, excjçeds. tbe sum or value 
of |2,000. This is established by tbe case of feajlroad Co. v. Oox, 
145 U. S. 593, 603, 12 Sup. Çt. 905, 908. Tbe ground of tbis rulmg is 
thus stated by the cbiëf justice, who delivered the opinion of tbe court : 

"As jurisdictlon wlthout leave Is malntainable through the act of congress, 
and as the receivers beeame such by reason of, and deriv€«^ their authority 
from, and operated the roadj^in obédience to, the orders of the circuit court in 
the exercise bf its judicial powers, we hôfd tliat jurisdictlon existed because 
the suit was ofle arising under ttie x^onstituttoii and, laWs of thè United States; 
and this is in hamiony with préviens décisions. Buck v. Colbatb, 3 Wall. 334; 
Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. M; Bock v. Ferkîns, ,139 U. 
S. 628, 11 Sui>. Ot. 677." , 

See, also, Tennessee v. Union & Planters' Bank, 152 U. Si 454, on 
page 463, 14 Sup. Ct. 654. 

The cas^s cited and relief on by counsel fpc the plaîptiff as estab- 
lishing a côntrary doctrine do not support bis contention., ,. The case 
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of Ohàppell V. Waterworth, 155 TJ. S. 102, 15 Sup. Ot. 34, holds that 
lïïïdertlie açts of March 3, 1887 (chapter 373), and Augu^t 13, 1888 
(chapter 866), a case not depending on the citizensMp of the parties, 
nor otherwise specially provided for, cànnot be removed from a state 
court into: a; circuit court of the United States, as one arising under 
tlie constitution and laws of the United States, unless that appears 
by the plaintifPs statement ôf his own case; and, if it does not so ap- 
pear, the Want cannôt be suppliéd by any statement in the pétition for 
removal or ih the subséquent jpleadingà. The case of Eaiiway Co. v. 
Ziegler, 167 U. S. 65, 17 Sup. Ct: 728, recognizes the sîtme doctrine^ 
biit holds that the case màde by the plaintiiî's own showing wâs one 
arising under an âct of congre^s, and that the circuit court of the 
United States clearly had jûrisdiction. Other cases cited by couusel 
fol? the plaintiff are equally inapplicable. 

The case hère made by the plàintiflî's own âhowing is one arising 
under the constitution and laws of the United States. As tlie présent 
suit is one against a receivér appointed by a circuit court ôf the United 
States, and could only be brought, as it was, in a state court, without 
leavè,' by yirtue èf fhe acts of congress pf March 3, 1887 (chapter 373), 
and August 13, 1888 (chapter 866), itis clearly one arising under the 
constitution ahd laws of thè United States, and hence is removable un- 
less the jàîndelr of George Côlvin as a'party défendant precludes the 
receivei" froiù asserting his right of removal. The cpmplaint does not 
state a joint causé of action in tort against the reCteivèr and the engi- 
neer. Thé' liability of the engineer arises from Ma àwn wrongful act 
in riinnirig his engihé against aiid OTér the plaintiff 's son, while that 
of' the recelver g;rows out of the master's liability for the négligent or 
tortious acf s of hjs servant whèn engagea about the master's business. 
Warax t. Railway Co., 72 Fedl 637. But, if the cause of action 
agaifiSt thé^reoèiVer and His engineer were joint, it wpuld make no dif- 
férence in thé receiver's right of removal. No liability can be as- 
serteà against 'thé EeceiVer for niisf easance or nodfeasance in perform-, 
ihg the dnïj'ës '«Î¥ his offiée, excépt under and by vlrtue of the constitu- 
tion and l^s'ôf the United States.. The joint liability agserted in the 
coniplaiht a|âiïi'st''thè receivé" and hiS engineer is one arising from 
ând'growing"6utoî, the opérations of the'receivership, and hence is 
oné' arising uhdéç't^lé, constitution and laws of the United States, 
uhder and in Tirtile of whicîi the receiyërship Was cteatéd and exista, 
ïianders v. T'èltûni 73 Fed'. 311. The, mt>tion to remand' is overruled. 
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'■■ ■ SBÏ)Bl?.SS''fet àl, v: MtJTTÎ^:^, RESERVE FTTND LIFH ASS'N. 

;, ,. (Cteult Goûart, D. New Jersey^ October 25, 1897.) 

1., Pi,pADÎN(3— ÀJbi'iiilî oif ÇoNTRÀçi'^AKîîBxA'rioN op Copy. 

ïix an acïiôn ii^'on'a côîrtrdfct of Insurance, a copy of tlie colley on w^ljch 
the suit Is f ounded, annexed to the déclaration and ref érréiï to thefein, 
thereby, becoHJea a part of the; f«<»^:d,"inider section 123. of the New Jersey 
praetlce aet. ~ " 

2. SAMB — ASSIGNMBNT CI' BrBACH. r 

An assignaient' of a brlgaéh, in tlie woïds of the contract, when no ques- 
tion ôf la w ts ïnTolved, Is^ good iflÉSadlng. ' 



SEEBASS V. MUTUAL RESERVE FUND LIFE ASS'n. 793 

This was an action at law by Thérèse M. Seebass and othera against 
the Mutual Reserve Fund Life Association to recover on a contract 
insuring the life of Oscar Seebass. The case was lieard on démarrer 
to a plea filed by the défendant. 

Preston Stevenson, for complainants. 
J. Frank Fort, for défendant. 

KIEKPATRIOK, District Judge. TMs action is brought upon a 
contract of insurance upon the life of one Oscar Seebass, and a copy of 
the policy upon which the suit is founded is annexed to the déclara- 
tion, referred to thérein, and thereby becomes a part of the record, 
under the 123d section of the New Jersey practice act. Harrison v. 
Vreeland, 38 N. J. Law, 366. 

The déclaration allèges that the insured "duly executed and per- 
formed ail the çovenants and condition^, matters ^pd things, whatso- 
ever, required to be performed by him under said contract." It ap- 
pears by an inspection of the policy^ which is made a part of the rec- 
ord, that one of the considérations of the contract was that the assured 
should pay ail mortuary assessment^ at the office of the association 
within 30 days from the date of eàéh notice, with the express condition 
that, if any stipulated payment should not be paid when due, then and 
in every such case thé certiflcate should be nuU and void. The dé- 
fendant, by its third plea, dénies liability, by reason of thé failure of 
the assured to pay a mortuary assessment levied in 1895, ■and lie plea 
is as follfefws: 

"And for a further plea to the sald fleclaratloii the défendant, by llke leave 
of the court first had and obtained," etc., "says that the plaintiffs'oi^ht not 
to hâve or maintain their af oresald action thereof against It, becâtise it éays 
that af ter the making of the said con,tract, and during the çontini;iaûce thereof. 
and during the lifetime of said Os«ir Seebass in said déclaration named, to 
wit, on the Ist day of August, 1895, at the city, county, and state of New 
York, a certain assessment or mortuary call» No. 81, and for the sum of fortj'- 
flve dollars and tMrty cents, was made by the said défendant upop the said 
Oscar Seebass, due notice whereof, dated on said last-mentioned date, was 
given by the said défendant to the sald Oscar Seebass in the manner provlded 
In said contract, and wtiieh said asSessmènt or mortuary cal! was by the terfUéi 
of said contract payable to said défendant within thirty days from the date of 
said notice, yet the said Oscar Seebass did not within the said period of thirty 
days pay to the said défendant the amount of sald assessment or mortuary 
call, or any part thereof, although the said défendant was ready and willing 
to receive the same during ail the time the same was payable, whereby and 
by reason whereof the said contract became null and void; and thia the dé- 
fendant is ready to verify," etc. 

To this plea the plaintiffs demur, and allège for cause: 

"That It doés not legally appear that the plaintiffs' Intestate was obligated 
by the contract of insurance to pay the mortuary call specifled in the plea, and 
that by reason of such nonpayment the contract became null and void." 

The plea demurred to allèges, in the language of the contract, non- 
compliance by the assured with one of its conditions. No more than 
this is required by the correct rules of pleading. An assignment of a 
breach, in the words of the contract, when no question of law is in- 
volved, is good. 1 Chit. PI. 332. It is only necessary that the plea 
contain sufiScient matter, which, if substantiated by proof, will sustain 
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dfefënse. Dëwees V. Insurance Cg., 34 N. J. Law, 244. Whether 
thfi rùortuarjrcall.in this casèrwas properiy made, or whether tlie asr 
suredthad theiirequired notice, or failed to pay in due time, are ques- 
tions of fact, to be determined by the jury from the évidence. îJo 
doubt, the burden is on the défendant to p?;0Te tbe facts showing valid 
assessments made in strict conformity witïi.the çon tract and the by- 
laws, but that is a matter of proof, not plëading The plea in this 
case.gives notice tothe plai^t|iîs of the matter which the défendant 
sets up in défense of its action, and a joinder therein will, upon the 
trial ,of the cause, put the défendant to its'prpof that it has been ab- 
solved of its obligation by thé faîlure of the assured to perform some 
duty impbsed upon him by the CQntract. \The demurrër will be over- 
ruled. - 



KBLLBY et al. v. B0Ï3TT0HBR et al. CURSAN et al. y. CAMpiON et aL 

. ,:,■ . '/. 'donqvan V. same! ^,, .,'..'" 

(Circuit Gourt of Appeials;''Blglitb circuit. Septerbber 15, 1897.) 

.Nos. :8707872. ,,,.,, '. ,\ 

Attobnkys— Impboper and Scahoalous Bribfs— Striking proM Record., 

Where an attorney flled te a^u appellate court a brlef fiUed with denuncia- 
., . tlon and abuse of tbe judgeswlio declded the case agairist him below, and 
contalning attaclsis upon tlieir intelligence, Integrity, and personal ctiaracter. 
heldi ttiat the bWef would be stileken from tUe files, that tUe^ name of the 
attorney would be stricken from the record as soUcitor or co!unsel. and !he 
would not be permitted to be heard further In the case, eitliey orally or by 
brief; but piat appellaut woùld be permitted to appear by otiier counsel, 
and flle new briefs withln a tlme liislted. 

Appeàl from the Circuit Court of the United States for the District 
of Colorado. 

Hiia was a bill in equity by Thomas D. Kelley, Margaret 0. Kelley, 
Michael P. Kelley, and Annie B. Kelley against Charles Boettcher, 
John F. Canïpion, A. V. Hunter, 4^. E. Meyer, William Boyd Paige, 
Max Boehmer, and the Ibex Uining Company. Demurrers to the 
original and an amended bill were sustained by the court below, and, 
complainants dedining to amend further, a decree was entered for 
défendants. From this decree the présent appeal was taken. The 
cause was heard upôn a motion to strike the brief of Mr. T. A. Green 
from the record. - 

Charles Cavender and Charles J. Hughes, Jr., for the motion. 
T. A. G-reen and E. B. Green, opposed. 

Before BREWER, Circuit Justice, and SANBOEN and THAYEE, 
Circuit Judges. 

BREWEE,^ Circuit Justice. A motion has been made to strike 
from the files the brief of appellants, signed by T. A. Green as soliciter, 
and alBrm the decree. The ground of the motion is, in gênerai teims, 
the irrelevant, scandalous, and offensive matter with which that brief 
is fllled. The record discloses that appellants, as plaintifls, on June 
19, 1895, by T. A. Green, their soliciter, filed a bill in equity in the cir- 
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cpit court, seeking tô set iaside a deed to a one-sixth interest in tke 
little Johuny Iode mining claim. TMs deed was charged to bave 
been executed on January 16, 1893, and it was claimed that the exécu- 
tion thereof had been fraudulently obtained. Attached to and as a 
part of the bill were 72 interrogatories directed to one of the défend- 
ants, 47 to another, 72 to a tbird, and 20 to a fourth. The bill hav- 
ing been dismissed by complainants as to certain other défendants, 
the interrogatories as to them are not copied into the record before 
us, but it is stated that there were 49 typewritten pages of such in- 
terrogatories. With thèse interrogatories left out, the bill and re- 
maining interrogatories fiU 42 pages of the printed record. To thia 
bill the défendants severally, on August 31 and October 5, 1895, de- 
murred. The demurrers were, after argument before Judge Einer, 
and on January 30, 1896, sustained, and leave given to file an amended 
bill within 10 days. On February 5, 1896, amendments were flled, 
and to the bill as thus amended, after a motion to strike out had been 
overrulfed, a demurrer was, on May 4, 1896, liled, which, after argu- 
ment, was sustained by Judge Halïett, and, the plaintiffs declining to 
further amend, a decree was entered on July 13, 1896, in favor of the 
défendants. From this decree an appeal was on the same day asked 
and allowed. 

From the foregoing record it appears that there was no unreason- 
able delay on the part of either Judge Riner or Judge Hallett in decid- 
ing the questions raised by the demurrers, nor any attempt to inter- 
fère with the right of appeal. The order sustaining the demurrer to 
the original bill gave leave to file an amended bill. No conditions or 
terms were placed in this order, yet the amended bill contained two or 
three pages of matter like the f ollowing : 

"Tour orators and oratrices again most earnestly protest agalnst this hon- 
orable court violating ail rules, and especiallj' the décisions of the suprême court 
of the United States, which complainants are advised and believe are bindlng 
and obligatory upon this honorable court, by compelling thèse complainants 
or their solîeitor to violate ail rules of pleading In order to prevent this honora- 
ble court, in violation of ail law and ail précèdent, froni sustaining demurrers 
to complainants' bill of complaint, and requiring complainants' soliciter to fur- 
nlsh affidavits of ail of the facts and circumstances connected with the dis- 
coveiT of the facts constituting the fraud aJleged in thist case by complainants, 
and that, too, even when défendants' demun'er to complainants' bill of com- 
plaint is a solemn admission of ail of the material facts and allégations con- 
tained in said bill; and your orators and oratrices most respectfuliy and earnest- 
ly insjst that this honorable court should consider and détermine ail questions 
raised by demurrers in accordance witli the décisions of the suprême court of 
the United States and of ail précèdent in ail courts of equity, both fédéral 
and State, throughout the whole United States, as well as in the cliancery 
courts of Bngland; and complainants most earnestly and respectfuliy protest 
again against being compelled to violate ail rules and ail practice of good plead- 
ing in order to prevent this honorable court from sustaining demurrer after 
demurrer to this bill of complaint; and complainants insist most earnestly and 
maintain that their original bill of complaint was full and complète in every 
respect, and In strict accordance with ail weil-established principles of equity 
pleading, and contained spécifie charges of fraud enough to hâve supported a 
dozen ordinary bills of complaint for relief against fraud; * * * and com- 
plainants respectfuliy and most earnestly insdst that ail sueh rulings of this 
honorable court are not only In violation of ail précèdent and ail authority, both 
State and fédéral, but that such rulings are judicial acts of oppression as to 
complainants and a direct déniai of ail of the rights secured by the décisions 
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of tiie siçsremç, court of the United States to eomplalnanta as well as to other 
litlgants in tUs honorable court, ajod tliat suci rulings on the part 6f this ioit 
orable éourt operate as an absolute déniai of ali rights in tMs lionorable court, 
and ais' ail âctof great judlcial wrong and oppression." 

In sustaining the demurrer to the amended bill, the court obsèrved: 
"Tliis Is not an occasion for any observations respecting the scandalous mat- 
ter inserted Jn the amendment in relation to ttie ruling of tlie court in tiie first 
demurrer. Punishment for tîie sins of the solicitor cannot be visited upon lihe 
unofCending sultor. We ^all find opporttmity to deal with that matter by 
and by. It Is impossible to allow sucli offensive critieisms to remain upoa 
tlie files of the court. The clerk will withdraw from tlie files the original bill 
and the amendnient, seal them in a separatè paçliage, wMch shall be kept in 
some receptade distinct from that allotted to the jwpers in the cause, and 
opened only upon the order of the court. Wltbin. tliirty days from the date 
of the order complainants will be at liberty, if so advised, to file a new bill, 
which sliall.contain only the matters declared to be proper for considération in 
this opinion. Sucli bill shall notexeeed in length 25 typewritten pages. Wlien 
presented, It shall be flled by thé clerk as of the daté June 19, 1895, wlien the 
original bill was flled, and it i^^all be taken to be the original bill of complaint 
in ail furtfier proceedings In the cause. The demurrers will be sustained, the 
original bill and amendment wiU be stricken from the files, and an order will 
be entered as indicated respecting a new bill to be filed." 

— ^And entered an order to the same effect. Thereafter an appeal 
was, as stated, prayed, and allowed. 

This is the record, and the entii'e record. On July 31, 1897, Mr. T. 
A. Green, aè solicitor, filed a brief in behalf of the appellants. Thia 
brief contains 267 pages. Instead of being confined to a discussion 
of the questions arising on the record, and proper for considération on 
this appéai, it contains page after page of denunciation and abuse of 
the two judges who decided thèse demurrers. It goes far beyond criti- 
cism or denunciation of the décisions. It is personal in its attacks 
upon the intelligence, integrity, and character of the judges. There 
are in it allégations of matters of a personal nature, in no manner con- 
nected with or suggested by anything in the record, and insinuations 
and charges against those judges in language which, speaking mildly, 
is not common among gentlemen. That this is an offense against the 
proprieties of professional life is not open to question. The matter 
thus poured into the brief is irrelevant and grossly scandalous. No 
self -respecting court can, for a moment, think of tolerating such con- 
duct. After service of notice of this motion, and just before the time 
set for its hearing, a new brief was filed, signed by Mr. T. A. Green 
and Judge E. B. Green, the latter having been recently employed as 
associate counsel. It is not suggested that there is anything in thia 
brief of an offensive character, and apparently it was prepared and 
filed to obviate any conséquences which might flow from the character 
of the former brief. Judge Green evidently appréciâtes fully the 
situation, and seeks to relieve his clients from its difflculties; but, un- 
der the circumstances, we cannot recognize this latter brief as now 
properly in the case. What ought to be done? That the client should 
not unduly suffer on account of the wickedness and malice of counsel 
is clear, but at the same time no such outrage can be tolerated, and a 
client must expect to suffer somewhat for the misconduct of the counsel 
he employa. 
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The foUowing order will be entered: The brief in faror of ap- 
pellants, signed by T. A. Green as solicitor, and flled July 31, 1897, 
and also the brief signed by T. A. Green and E. B. Green, as counsel, 
and flled September 10, 1897, will be stricken from the iiles in this 
case; the name of said T. A. Green will be stricken from the record 
as solicitor or counsel of appellants, and he will no longer be heard in 
this case, either orally or by brief; the appellants will be permitted 
to appear by some other solicitor or counsel, and file new brief s within 
30 days, and the appellees will hâve 15 days thereafter to reply thereto, 
and the case will be continued and set down for hearing at the next 
term of this court. Ail the costs of the case up to date will be charged 
to appellants. 

The same order will be entered in case No. 871, Michael Curran et al. 
V. John F. Campion et al., and in case No. 872, James H. Donovan t. 
John F. Campion et al. 



CITÏ OF PHILABELPHIA v. WESTERN UNION TEL. 00. 

(Circuit Court, E. D. Pennsylvanla. July 16, 1897.) 

No. 69. 

MlIKIOIPAL COKPOBATIONS -^ TELBGRAPH PÔLB AND WiRB TAXES — InTBBSTATE 
COMMKRCB, 

The City of PhlladelpUà. bas no power to Impose pôle and wire taxes upou 
a telegraph company doing Interstate business, in excess of the reasonable 
expense to the city of tlie inspection and rçgulation thereof, and an ordi- 
nance Imposing charges several times larger than this amount is Inyalid. 40 
Fed. 615, foUowed. 

John L. Kinsey and E. Spencer Miller, for plaintifif. 
Eeed & Pettit, for défendant. 

DAUiAS, Circuit Judge. This is an action for the recovery of cer- 
tain charges imposed by two ordinances of the plaintiff, which the de- 
fendant contends are invalid. Upon the trial the counsel of both 
parties united in suggesting that the case was for décision by the 
court, but each of them claimed that a verdict should be directed for 
his client. Thereupon the jury was instructed to find for the défend- 
ant, and, a verdict having been reulcTed accordingly, the plaintiiï now 
moves for a new trial. 

One of thèse ordinances imiwsed a charge of fl per annum for 
each telegraph pôle maintained in the city of Philadelphia by any 
telegraph company, including the défendant; and the other of them 
required, in addition to this pôle charge, the annual payment of $2.50 
per mile on ail wires suspended above ground. The défendant con- 
ceded that, if the amount of thèse charges was not unreasonably in 
excess of the amount needful to defray the expense to which the 
municipality was subjected for inspection and régulation of the ap- 
pliances of the telegraph companies, the ordinances should be sus- 
tained; and to this question of reasonableness the évidence was. di- 
rected. A witness, whose qualification as an expert plainly appeared 
and was not questioned, testifled, without objection, that a libéral 
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estimate of ail the cost to the city of issuing permits, inspecting, and 
exercising supervision, wonld not exceed 50 cents per pôle, and that 
suoh a charge would, of itself, fully meet the expense of ail that was 
actually done by the city; and hence it was argued that, to the extent 
of one-half of the pôle charge and the whole of the charge per mile 
per wire, the sum imposed was excessive. The same witness pre- 
sented the matter, aiso, in a more spécifie manner, by making a com- 
parison, which is very striking and cogent. He stated that for main- 
tenance of their pôles and wires, including repairs and new material, 
when required, as wélï as office work, the défendant company has, for a 
number of years, expended only from $2.60 to |2.90 per mile per an- 
num, whereas the charges imposed by thèse ordinances amount to 
about $4.35 per mile per annum; and it is impossible to regard a 
charge of $1.45 per mile more for inspection, etc., than is needed for 
maintenance and repair, as being reasonable. The witness to a part 
of whose testimony référence has been made is, it is tnie, in the em- 
ployment of the défendant, but his veracity was not assailed, and he 
was not contradicted. The plaintiff called the chief of its electrical 
bureau, but he was not asked to gainsay the estimate which has been 
mentioned, and he did not do so, nor does his évidence appear to con- 
flict with it. But the estimate of defendant's witness took into ac- 
count only the expense incurred by the city's electrical bureau, and the 
plaintiff insists that it is therefore delusive, because, as it clalms, ad- 
ditional duties and labors were devolved, not only on that particular 
bureau, but also upon its councils, and upon its police and fire depart- 
ments, by reasbn of the présence and use of the plants of the telegraph 
companies. Accordingly, the plaintiff offered to prove the expense 
involved in the transaction of the entire business of councils, but, upon 
its being stated that it was not proposed to show what proportion or 
part of this expense was chargeable to business relating to telegraph 
companies, the offer was rejected, on the ground that the single fact 
proposed to be proved was, as respects the précise issue, too vague, 
indefinite, and uncertain to be of any practical materiality. There 
was évidence that the police were directed to report, with otber en- 
tirely distinct things, "leaning telegraph pôles, and detached, broken, 
or sagging wires," and that the firemen, in extinguishing fires, were 
compelled to do some additional work when they encountered electric 
wires; but there was no attempt to show to what extent the labors of 
either of thèse departments were augmented, or how much, if at ail, 
the expense of maintaining them was increased, in conséquence, and 
an assumption that to provide for any such increase a charge of 25 
cents per pôle would be requisite could rest only upon a most extrême 
conjecture. There can be no doubt that it is through its electrical 
bureau that the city's right of inspection and régulation is mainly — 
almost exclusively — exercised. 

Upon the facts disclosed on the trial, it then seemed to me, as it 
still does, that, although the city should be fairly and even liberally 
treated, the ordinances in question could not be upheld. There is 
nothing to distinguish this case from the one between the same parties 
which was decided by this court in 1889, and which is reported in 40 
Fed. 615. That décision was based upon the fact that a charge had 
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been imposed of Ave timeS the amount réquired. Here we hâve a 
pôle charge which, to the extent of at least one-fourth of its amount, 
is plainly excessive; and there is réquired, in addition, thè payment 
of $2.50 per mile of wire, for which there is nd legitimate need what- 
ever, and the sum of the charges imposed is very considerably greater 
than the cost of actual maintenance. Therefore, I think that un- 
reasonableness is as clearly apparent in this case as it was in that to 
which I hâve referred, and I remain of the opinion that the judgment 
in the latter was properly applied and followed upon thia trial. T*he 
motion for a new trial is denied. 



COMMERCIAL NAT. BANK et al. v. PIRIË et al. 

(Circuit Court of Appeals, Eiglith Circuit September 13, 1897.) 

No. 791. 
1. Nattonal Banks— Guakantt. 

Ttie açt of congress authorizing the organizatlon of national banks coo- 
fers ui)on tihem no authority, elther In express terms or by implication, to 
guaranty the payment of debts contracted by a third person, and solely 
for his beneflt; and acts of this nature, whether executed by the cashier 
or the board of directors, are necessarlly ultra vires. 

8. Sai.e— Praudulent Rbpbkbbntations— Rescission. 

The présentation by a merehant seeking to purehase goods of a written 
guaranty, by a national bank, of payment for any goods be may purehase, 
even If It impUes a représentation that tàe bank is flnancially sound, is 
not of itself a fraudulent représentation, such as will justify a rescission, 
slnce the seller is chargeable with knowledge tliat in law such a guaranty 
by a national bank is ultra vires and void. 

8. Samb— Fbaudulknt Intknt. 

Wbether goods are bought with a pireconceived fraudulent intent not to 
pay for them Is a question for tbe jury if there is évidence tending to 
show such an intent, but not of so concluslve a cbaracter as to convince ail 
reasonable minds tJmt such must hâve been his purpose. 

4. Vendor and Purchaser — ^Innocent Pubchasers. 

To vest a mortgagee of oliattels with the rights of an innocent purchaser, 
a pre-existing debt alone Is not sufBeient, but, if any considérable sum of 
money is paid at the time of the exécution bf the mortgage, and as part 
of its considération, then the mortgagee may be an innocent purchaser as 
to the full amount of his loan. 

6. Conversion — When Maintainable. 

An action for wrongful conversion against one who bas sold goods in 
Ws possession is not maintainable where défendant had a valid lien upon 
the property, so that his refusai to surrender it upon demand was not a 
tort. 

In Error to the Circuit Court of the United States for the District of 
Kansas. 

N. T. Guernsey and W. C. Perry (John H. Crain was with them on 
the brief ), for plaintiffs in error. 

Charles Blood Smith (W. H. Rossington and Clifford Histed were 
with him on the brief), for défendants in error. 

Bef ore OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This is a suit to recover the value of 
certain goods, which was brought by the défendants in error, com- 
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posing the firm of Oarson, Pirie, Scott & Go., against the Commercial 
National Bank of Independence, Kan., and George T. Gruemsey, the 
plaintiffs in error. The pétition on which the case was tried in the 
circuit court simply alleged that the plaintiffs bèlow, who are the 
défendants in error hère, were the owners of the goods in contro- 
versy on June 10, 1892; that the défendants on said day wrongfully 
converted the same to their own use; and prayed judgment for their 
value in the sum of $6,920.26. The answer on the part of both of the 
défendants was a gênerai déniai of ail the allégations of the pétition. 
The case, as developed by the évidence produced at the trial, was 
substantially as follows: In February, 1892, and for some time prévi- 
ens thereto, E. T. Webb was président of the Cherryvale National 
Bank, located and doing business at Cherryvale, Kan. He was also 
doing a mercantile business at the same place, having first become 
engaged in the latter business in September, 1891. Oh the l7th or 
18th day of February, 1892, Webb applied to the firm of Carson, 
Pirie, Scott & Co., at their place of business in Chicago, 111., to pur- 
chàsè à bill of goods, and on being asked by a member of the firm 
to make a property statement as a basis for obtaining crédit he pro- 
duced and exhibited the following document, which had been executed 
by T. 0. Molloy, cashier of the Cherryvale National Bank, at the 
instance and request of Webb, prior to the latter's departure for 
Chicago for the purpbse of buyinè goods: 

"E. T. Webb, Président. T. a Molloy, Oashler. A. H. Harding, Vice Prest. 
C. F. Godbey, Asst Cashr. 

'Oherrytaie National Bank. Capital, $50,000.00. 

"Gberryvale, Kansas, February 15tli, 1892. 
. "Ourson, Pirlç, Scott & Oo., Chicago, lU.— Gentiemen: We will guaranty tlie 
payment of any bill of goods wblcb Mb. ' R. Il Webb may buy of you wbile in 
Chicago, during the prese^it weeli. If this guaranty is not spécifie enough, we 
will make it satisfaetory toyou,; 

"Yours, very truly, Tbe Cherryvale National Bank, 

,, , "By T. C. Molloy, Cashier." 

On thé production, of the aforesaid guaranty, Webb was allowed 
to purchaséria bill of merchandise amounting to |6,395.25. The 
goods so purchased were shipped in several lots during the latter days 
of February, 1892, and the bills therefor, according to the terms of 
sale, maturëd on May 15th and June 15th following. Before the 
maturity of the bills, Webb made cash payments on account, amount- 
ing to $439.60, and returned goods of the value of $39.35. At the 
time of this transaction np représentations were made by Webb touch- 
ing his flnancial condition or solvency, or concerning the solvency or 
condition of the Cherryvale National Bank; the firm of Carson, Pirie, 
Scott & Co. being willing; apparently, to extend crédit on the afore- 
said guaranty of the Cherryvale National Bank, which the firm ac- 
ceptêd and retained. In point of fact, Webb was at the time in- 
solvent in the sensé that he could not pay his debts as they matured, 
and the Cherryvale National Bank was also insolvent, and in a fail- 
ing condition, though still transacting business in the usual manner. 
On June 10, 1892, a national bank examiner took charge of ail the 
property and efifects of the Cherryvale National Bank, and closed ita 
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doors for the transaction of business, by direction of the comptroller 
of the treasury. On tlie same day Webb executed two chattel mort- 
gages covering bis entire stock in trade, — one in favor of the Com- 
mercial National Bank of Independence, Kan., to secure a liability 
to that bank in the sum of |8,229.68; and the other in favor of 
George T. Guemsey to secure an indebtedness to said Guernsey in 
the sum of f5,000. A part of the indebtedness to Guemsey which 
was thus secured consisted of money, some six or seven hundred dol- 
lars, on that day loaned to Webb by said Guemsey. The residue of 
said indebtedness was a pre-existing debt in the sum of forty-two or 
forty-three hundred dollars, which Webb then owed to said Guem- 
sey, that was due and unpaid. Under the aforesaid mortgages, Guem- 
sey, who was cashier of the Commercial National Bank of Independ- 
ence, Kan., immediately took possession of ail the mortgaged prop- 
erty, and advertised it for sale on June 27, 1892. Prior to the sale, 
and on the 27th day of June, 1892, the défendants in error, acting 
in the firm name of Cafson, Pirie, Scott & Co., served a notice on 
the Commercial National Bank of Independence, Kan., that said firm 
had been induced to sell the goods in controYersy to Webb by reason 
of certain représentations made by Webb and by the Cherryvale 
National Bank as to Webb's ûnamcial responsibility, which représenta- 
tions were false in fa<ît, and were made with a fraudulent intent, 
and that they had elected to rescind the sale, and reclaùn the goods, 
on aceount of such fraud. The défendants below, when this notice 
was served on them, refûsed to restore the goods in controversy, which 
were then in their possession, and the same were thereafter sold 
under the mortgages, whereupon this suit was brought in the form 
heretofore stated. At the conclusion of the testimony, which estab- 
lished substantially the aforesaid facts, the trial court gave a per- 
emptory instruction, directing the jury to return a verdict in favor 
of the plaintiffs below. Such a verdict was accordingly retumed, and 
a judgment was rendered thereon against the défendants below in 
the sum of $6,415.09. An exception, which was duly taken by the 
défendants to the giving of this instruction, présents ail the ques- 
tions which are to be considered. 

We think that the trial court erred in withdrawing the case from 
the considération of the jury, and that its action in that respect can- 
not be upheld. It is not claimed that any oral représentations were 
made to induce the firm of Carson, Pirie, Scott & Co. to sell the goods 
in question on crédit, or to ship them to the purchaser. The rep- 
résentative of the firm who negotiated the sale confessedly acted on 
the assumption that the written guaranty executed by T. 0. Molloy, 
as cashier of the Cherryvale National Bank, bound the bank, and 
that the bank was able to meet ail its engagements. For this rea- 
son he made no inquiries concerning the financial condition of the 
buyer or the bank, and no représentations were made on that sub- 
jeet. The first of thèse assumptions — that the bank had power,, un- 
der its charter, to guaranty the payment of the indebtedness con- 
tracted by Webb for merchandise — was due to a mistake of law, for 
which Webb is not legally responsible. The act of congress under 
which the bank was organized confers no authority upon national 
82 F.— 51 
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banks to guaranty the payment of debts contracted by tliird parties, 
and acts of tbat nature, whether performed by the cashier of his 
own' motion or by direction of the board of directors, are necessarily 
ultra Vires. A national bank may indorse or guaranty the payment 
of commercial paper which it holds, when it rediscounts or disposes 
of the same in the ordinary course of business. Such power, it seems, 
a national bank may exercise as incident to the express authority 
conferred on such banks by the national banking act to discount and 
negotiate promissorv notes, drafts, bills of exchange, and other évi- 
dences of debt (People's Bank v. National Bank, 101 U. S. 181, 183; 
U. S. Nat. Bank v. First Nat. Bank, 49 U. S. App. 67, 24 C. 0. A. 
597, and 79 Fed. 296); but it has never been supposed that the board 
of directors of a national bank can bind it by contra'cts of suretyship 
or guaranty which are made for the sole benefit and advantage of 
othera The national banking act confers no such authority in ex- 
press terms or by fair implication, and the exercise of such power by 
such corporations would be detrimental to the interests of depositors, 
stockholders, and the public generally. Norton v. Bank, 61 N. H. 
589; State Nat Bank of St. Joseph v. Newton Nat. Bank, 32 U. S. 
App. 52, 58, 14 0. C. A. 61, 64, and 66 Fed. 691, 694; Bank v. Smith, 
40 U. S. App. 690, 23 O. 0. A. 80, and 77 Fed. 129. In contemplation 
of law, therefore, the vendors knew, when they sold the goods in 
controversy, that the guaranty in question was of no ayail as a se- 
curity, eveu though they supposed that it had been executed with 
the sanction of the board of directors. It results from this view that, 
if we were able to admit that the présentation of the guaranty to 
Oarson, Pirie, Scott & C!o. carried with it an impUed représentation 
that it had been executed by direction of the board of directors, 
and that the bank was in a sound financial condition, yet we would 
not be able to concède that either of thèse représentations was 
material, inasmuch as the plaintifls below must be presumed to hâve 
known that the guaranty imposed no légal obligation upon the guar- 
antor. 

It is suggested in behalf of the défendants in error that, although 
the évidence produced at the trial failed to disclose that any false 
représentations, such as were alleged in the notice of rescission that 
was served on the Commercial National Bank, had been made to 
induce the sale, yet, as there was évidence which tended to show 
that Webb bought the goods with the preconceived intent not to pay 
for them, the court was authorized to direct a verdict for the plain- 
tiffs below on that ground. With référence to this contention it is 
only necessary to say that, if there was évidence which would bave 
justifled a flnding that Webb made the purchase with the intent last 
stated, and that the sale was voidable, and subject to rescission on 
that ground, then the issue as to such intent was one of fact, which 
should hâve been submitted to the jury. It is obvions, we think, 
that the testimony which tended to show that Webb had no inten- 
tion of paying for the goods when he purchased them was not so con- 
clusive as to convince ail reasonable minds that such must hâve been 
his purpose. As before stated, he did make a payment on account 
amounting to |439.60, and, if the issue in question had been fairly 
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submitted to the jurors, and they h.ad found that Webb bought tl»e 
goods with tbe expectation of paying for them, but was disap- 
pointed in his expectations, we tbink that finding should not hâve 
been disturbed. 

Another question is presented by this record which deserves notice, 
in View of its possible récurrence on a second trial of the case. Tbat 
question is whether, on the state of facts which is disclosed by the 
record, the trial court should hâve permitted the jury to détermine, 
under proper instructions, whether the défendants below were inno- 
cent purchasers for value of the property in controversy. This dé- 
fense appears to hâve been rejected by the trial judge on the theory 
that the défendants below could, in no event, be regarded as purchas- 
ers for value, because the bulk of the mortgage indebtedness which 
was secured by the two mortgages in favor of the Commercial Na- 
tional Bank of Independence, Kan., and George T. Guernsey, was a 
pre-existing debt due from Webb, the mortgagor, to the respective 
mortgagees. For this reason, apparently, the trial court relegated the 
défendants to the position occupied by Webb, who was alleged to be 
a fraudulent purchaser of the mortgaged property. It is insisted 
in behalf of the défendants that such action was erroneous;that, in- 
asmuch as the évidence showed without contradiction that the sum 
of six or seven hundred dollars was paid to Webb by Guernsey when 
the mortgages were executed, they were for that reason entitled 
to be treated as purchasers for value, and to havè the jury détermine 
whether they accepted the mortgages in good faith, without knowl- 
edge of the fraudulent conduct of the mortgagor, and without notice 
of the alleged defect in his title. We are not prepared to say that the 
bank was a purchaser for value, because there was no évidence tend- 
ing to show that the bank paid any money, surrendered any security, 
or incurred any new obligation in considération for the mortgage 
which was executed by Webb in its favor. That mortgage seems to 
hâve been given solely for the purpose of securing a pre-existing debt, 
and it is well settled that a mortgage executed for such purpose, 
without any new or additional considération moving from the mort- 
gagee, does not vest the latter with the rights of a purchaser for 
value. He simply acquires such a title to the mortgaged property as 
is vested at the time in the mortgagor. It is manifest, however, that 
the jury might hâve found that Guernsey was a purchaser for value 
under the mortgage executed in his favor, since there was testimony 
to the effect that he advanced and paid to the mortgagor about |700 
contemporaneously with the exécution of the mortgage, which loan 
formed a part of the considération for that instrument. In other 
words, the proof showed that the mortgage to Guernsey was not 
given solely as security for a pre-existing debt. The payment of the 
sum of money last mentioned made the mortgagee a purchaser for 
value, and on the assumption that the jury would bave found, if the 
question had been submitted to them, that Guernsey acted in good 
faith, without notice of the alleged defect in the mortgagor's title, we 
perceive no reason why the mortgage so executed should not be re- 
garded as a valid security in Guemsey's hands for the entire amount 
of the indebtedness thereby secured. It is not a question of the 
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amount advanced or paid to obtain secnrity for tlie débt specified in 
the mortgage which détermines the validity of the security as against 
the defrauded vendors, but the fact that the mortgagee did adTance 
and pay a considérable sum of money for that purpose, doing se in 
good faith, and without notice of prior equities. Grlidden v. Hunt 
24 Pick. 221; Bank t. Taylor, 9 U. S. App. 406, 444, 4 C. C. A. 55 
and 53 Ped. 854; Henderson v. Gihbs, 39 Kan. 679, 685, 18 Pac. 
926; Schumpert v. Billard, 55 Miss. 348, 361; Thames & Co. v. Rem- 
bert's Adm'r, 63 Ala. 561, 572; Cary v. White, 52 N. Y. 138, 142 
Fargason v. Edrington, 49 Ark. 207, 214, 4 S. W. 763; Port v. Em 
bree, 54 lowa, 14, 6 N. W. 83; Institution v. Young, 55 lowa, 132, 
7 N. "W. 480. But, even if we should concède that, as against the 
defrauded rendors (the flrm of Cârson, Pirie, Scott & Co.), Guernsey 
was only entitled to a lien on the mortgaged property for the sum 
loaned to Webb when the mortgage was executed, yet it would never- 
theless be true that the plaintiffs below would not be entitled to 
recover in this action if Such loan was made in good faith, without 
knowledge of the alleged fraudulent purchase, This action, as before 
shown, is a suit at law, and proceéds upon the theory that the de- 
fendants below were guilty of a tort in refusing to surrender the mort- 
gaged property when the possession thereof was demanded. Tt is 
obvions, therefore, that, if G-uernsey had a valid lien on the property 
to the extent of |700, he was entitled to retain the possession of the 
same until that lien was pàid, or until payment thereof was tendered; 
and no liability was incurred by the défendants in refusing to comply 
with the plaintiff's demand. The judgïnent of the circuit court is 
accordingly reversed, and the dase is remanded for a new trial. 



NORTON V. EVANS et aL 
(Circuit Court of Appeals, Eiglith Circuit September 28, 1897.) 

No. 887. 
Public Lauds— Attbmpted Homestead Entby— Raimoad Grants— Forfki- 

TDRE. ■ . 

In 1885 plalntiff applled to the local land office to enter certain lands 
iinder tlie homesteacl laTVS, which application was rejected. He neverthe- 
less attempted to settle upon the lands, but was deterred by threats of o«e 
of the défendants, who had purdiased the lands from a railroad compauy 
claiming Uhe same under a railroad aid grant. In 1895 défendants were 
allowed to purchase the larid from the government, under the act of March 
3, 1887 (24 Stat 556), which glves to bona flde purchasers from the 
companies a rlght to purchase their land from the United States, except in 
cases (1) where, at the date of the sale by the railroad company, the 
lands were in the bona flde occupation of adverse claimants under the pré- 
emption or homestead laws, and (2) where lands were settled upon prior 
to December 1, 1882, by persons elaiming to enter the same; in which cases 
the said adverse claimants or settlers are authorlzed to perfect thelr tltles. 
Eelà, that plaintiff's attempt to enter and to settle the land conferred upon 
him no vested rights, that he did not corne within either of thèse exceptions, 
and therefore had no right to the land as against the défendant». 
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Appeal from the Circuit Court of the United States for thé District 
of Colorado. 

On December 2, 1895, appellant, as plaintiff, flled Ms bill of complalnt în the 
district court of JefCerson county, Oolo., praying that défendants, as bolders of 
the légal title to the S. W. %, of section 3, town 4, range 69, in said county, be 
adjudged and decreed to liold such title as trastees for the plaintiff, and be 
ordered to convey such title to him. The case was removed to the circuit court 
of the United States for the district of Colorado, and on May 8, 1896, a de- 
murrer to the bill of complalnt was sustained, and a decree entered in favor of 
the défendants, whereupon plaintiff appealed to this court. The bill allèges 
that the plaintiff is a native-born citizen of the United States over the âge of 
21 years, and possesses the other qualifications prescribed by statute for one 
seeking to make a homestead entry on the public lands of the United States; 
that on the 12th day of June, 1885,— more tlian 10 years before the flling of 
the bill,— he applied to the local land office to enter the entire tract under the 
homestead law; tlhat the application was In due form, and the proper fées and 
commissions were tendered, but that said application to enter was rejected; 
that immediately thereafter he purchased lumber and made arrangements for 
entering and settling upon the land, but was prevented therefrom by the 
threats and Intimidation of one of the défendants; that, after the refusai of the 
local land ofSce to accept his application, he appealed from such décision to 
the commission er of t!he gênerai land office; that such appeal was sustained 
by that commissioner, and he was awarded the right to enter the land; that 
thereafter, on furtiier appeal to the secretary of the interior, the ruling of the 
commissloner was reversed. It further appears that the Denver Pacifie Kallway 
& Telegraph Company, claiming the lanâ as a part of its land grant, had, 
through its trustée, conveyed the tract on July 21, 1874, to Horace A. Gray 
and Peter G. Bradstreet; that on June 7, 1877, Horace A. Gray conveyed his 
undivided one-half interest to Margaret P. Evans; that In 1883 Evans and 
Bradstreet conveyed to John S. Stanger; and that subseauently, and pending 
the appeal to the secretary of Uhe interior, the défendant Willard Teller ac- 
quired the interest of Stanger. The blU further shows that on September 21, 
1892, the secretary of the interior, on considération of the appeal from the 
décision of the commissloner of the gênerai land office, sustained an application 
of the grantees of the railway company to purdhase the land, under the au- 
thorlty of the fifth section of the act of March 3, 1887 (24 Stat. 556); that 
upon this décision, and on June 6, 1895, sudh grantees paid the sum of $400, 
and received a recelver's final receipt, which in the due course of business in the 
land department would be followed by a patent. The act of March 3, 1887, is 
©ne providing for the adjustment of land grants made by congress to aid in 
tihe construction of railroads, for the forfeiture of uneamed lands and other 
purposes, and contemplâtes in several of its sections the protection of bona fide 
purcha.sers from the railway companies. Section 5 is as foUows: "Sec. 5. 
That where any said company shall hâve sold to eitizens of the United States, 
or to persons who hâve declared their intention to become such eitizens, as a 
part of its grant, lands not conveyed to or for the use of such company, said 
lands being the numbered sections prescribed in the grant, and being co- 
terminous with the constructed parts of said road, and wîiere the lands so sold 
are for any reason excepted from the opération of the grant to said company, 
It shall be lawful for the bona flde purchaser thereof from said company to 
make payment to the United States for said lands at the ordinary government 
price for like lands, and thereupon patents shall issue therefor to the said bona 
fide purchaser, his heirs or assigns: provided, that ail lands sball be excepted 
from the provisions of this section which at the date of such sales were In the 
bona fide occupation of adverse claimants under the pre-emption or homestead 
laws of the United States, and whose claims and occupation hâve not since 
been voluntarily abandoned, as to which excepted lands the said pre-emptlon 
and homestead claimants shall be permltted to perfect their proofs and entries 
and reçoive patents therefor: provided further, that this section shall not apply 
to lands settled upon subséquent to the flrst day of December, eighteen hun- 
dred and eighty-two, by persons claiming to enter the same under the settle- 
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ment laws of the United States, as to whieh lands the parties claiming the same 
as aforesaid sihàll be entitled to prove up and enter as in otlier like cases." 

Frank J. Mott, for appellant. 
Willard Teller, for appellees. 

Before BREWER, Circuit Justice, and SAJSTBOKN^ and THAYEE, 
Circuit Judges. 

BREWER, Circuit Justice, after stating the case as above, deliv- 
ered the opinion of the court. 

Certain technical objections are made by the appellees to the suf- 
flciency of the bill of complaint. One is that, while the plaintiff al- 
lèges that in 1895, at the time of the filing of the bill, he was over the 
âge of 21 years, and duly qualifled to enter a homestead under the laws 
of the United States, he does not allège that he was of that âge or so 
qualifled in 1885, when he flled his application to enter. Another is 
that it appears that the land was within the terminal limits of a rail- 
road land grant; that by section 2357, Rev. St., the price of ail public 
land within such limits was flxed at |2.50 per acre; that under sections 
2289, 2290, ReT. St., no one could take on a homestead entry more than 
80 acres; and that, as plaintiff avers he offered to enter 160 acres, the 
application was, on account of the insufflciency of identification, void 
for either and both halves of the 160 acres. We do not care, however, 
to place our décision on any such technical objections, for we think the 
ruling of the secretary of the interior was right ; that under said section 
5 the right to purchase the land was properly awarded to the grantees 
of the railway company. There is no allégation that the purchasers 
from the railway company were not bona ûde purchasers, or that the 
land was not within the numbered sections of the grant to the railway 
company, and coterminous with the constructed parts of the road. On 
the contrary, the décision of the secretary of the interior afSrms thèse 
facts. Clearly, therefore, the grantees of the company come within 
the proTisions of the flrst part of section 5, and, this being a remédiai 
statute, and intended to protect those acting in good faith, should be 
liberally construed. There are two provisos to this section, — one ex 
cepting therefrom ail lands which at the date of the sale by the rail- 
way company were in the bona fide occupation of adverse claimants 
under the pre-emption or homestead laws of the United States. That 
clearly has no application. There is no suggestion of any such ad- 
verse occupation. The other proviso is that the "section shall not ap- 
ply to lands settled upon subséquent to the Ist day of December, 1882, 
by persons claiming to enter the same under the settlement laws of the 
United States." But plaintiff had not settled upon the land. He 
certainly does not come, therefore, within the letter of this proviso. 
He had not even entered the land. His contention is, however, that 
he had tried to enter the land, had a right to enter it ; that his appli- 
cation was erroneously ref used by the local land ofiScers ; that he had 
sought to settle upon the land, and had been prevented therefrom by 
the wrongfui acts of one of the défendants; that ail this took place 
before the passage of the act of 1887; and that thereby he had acquired 
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a vested right in the land, whicli even congress could not take away. 
He refers to Ard v. Brandon, 156 U. S. 537» 15 Sup. Ot. 406, as au- 
thority for the proposition that he could not be deprived of any rights 
by the wrongful acts of the local land cfQcers, and insists that there- 
fore the case must be treated as thôugh he had actually made a home- 
stead entry, and had acquired such a right in the land as was beyond 
the reach of congress to distnirb by subséquent législation ; and con- 
cludes therefrom that the act of 1887 has no application to his case. 
We are unable to agrée with this contention. He is in no better posi- 
tion than if he had been allowed by the local land oflQce to make the 
entry. Such an entry créâtes no vested rights as against the United 
States, and does not interfère with the power of congress by subsé- 
quent législation to dispose of the land. Frisbie v. Whitney, 9 Wall. 
187; The Yosemite Valley Case, 15 Wall. 77; Buxton v. Traver, 130 
V. S. 232, 9 Sup. Ot. 509; Campbell v. Wade, 132 U. S. 34, 10 Sup. Ct. 
9. See, also, Winona & St. P. E. Co. v. U. S., 165 U. S. 463, 17 Sup. Ct. 
381, The decree of the circuit court was right, and it is affinned. 
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(Circuit Court, D. Minnesota, Fifth Division. October 26, 1897.) 

PoBiiic Lands — VoiD Peb-emptions and Locations— Skcrbtaky's Décision. 
In a contest taken by appeal to the secretary of the Interior, "bis décision 
and judgment that a scrip location and a pre-emption elaim are fraudulent 
and vold, and that the land lu question Is thus left open to disposai under 
the public land laws of the United States, fixes the status of the land, and 
talies eff ect Immediately upon Its renditlon, and not upon the making of the 
proper cancellation entrles in the local land office. 

W. W. Billson, for complainant. 

J. K. Eeddington, for défendant James, 

LOCHEiEN, District Judge. This cause is heard upon the demur- 
rers of the défendants Houghton E. James and Charles W. Hillard to 
the bill of complaint, it being stated and admitted on the argument 
that the other défendants hâve disclaimed any interest in the land 
which is the subject-matter of the controversy, viz. the N. W. ^ of 
the S. E. i of section 30, in township 63 N., of range 11 W. of the 
fourth P. M. The bill allèges a hearing at the Duluth land oflQce in 
April, 1886, in a contest betft'een two claimants for said land, one 
of whom claimed the land by the location thereon of Sioux half-breed 
scrip, and the other claimed the right to pre-empt said land; and that 
by regular appeals such contest passed to and was on the 18th day 
of February, 1889, decided by the secretary of the interior, who ad- 
judged that the scrip location was invalid, and that the pre-emption 
claim was fraudulent and void, and that the land in question was 
thus left open to disposai under the public land laws of the United 
States applicable thereto. That such décision of the secretary was 
on the same or next foUowing day transmitted to the commissioner 
of the gênerai land oiBce, and that a copy thereof, duly transmitted to 
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the register and receiver of the Duluth land office, was receired by 
such officera on the evening of the 22d day of Pebruary, 1889, a légal 
holiday, upon which said Duluth land office was not open for the 
transaction of business. That under the rules and régulations of the 
land department the oflQce hours for public business at the local land 
offices were fixed at from 9 o'clock in the forenoon until 4 o'clock in 
the afternoon. That before the opening of the Duluth land office for 
business on February 23, 1889, the cancellation of the entries affected 
by said décision was made on the books and plats of said office. That 
said land office was opened for business promptly at 9 o'clock on that 
morning, and that at that moment one Emil Hartman in due form 
made application to the land officers there to locate a Porterfield land 
warrant upon the said land, tendering and paying the fées therefor; 
and that said application was accepted, and a certificate of such loca- 
tion then issued to said Hartman, who has since, by deed, conveyed ail 
his right and title to said land to the complainant. The bill of 
complaint further allèges that at about 5 o'clock in the evening of 
February 18, 1889, the défendant Houghton E. James, at tlie said 
Duluth land office, made application to make a homestead entry of the 
same land, which was refused and rejected by the register, because 
the land office was not then open for business, and because by the rec- 
ords of that land office the said land then appeared to be appropriated 
by the said Sioux half-breed scrip location; and that on the 19th day 
of February, 1889, at about half past 8, and before 9 o'clock, in the 
morning, the same application was again presented and renewed, with 
tender of the proper fées and commissions, and, though orally rejected 
by the receiver to whom they were handed, were retained by him, and 
that later in the same day a written note of rejection was indorsed 
on said application by the local iànd officers, wherein the ground of 
rejection was stated to be that the land applied for was still appropri- 
ated by a former entry then intact upon the records of said office. 
Other applications were made to enter the same land, and a hearina; 
at the local land office was ordered and had, and by appeals the mat- 
ter came before the secretary of the interior, who heard ail the par- 
ties, and on the 21st day of December, 1894, made his décision, wherein 
he adjudged that said Emil Hartman was the first person to enter 
said local land office on February 23, 1889, and the first person on 
that day to make application for entry, ûling, or location upon said 
land; but he further adjudged that the homestead application of said 
Houghton E. James, made as aforesaid on the 19th day of February, 
1889, was valid and effectuai, and prior to the application of said 
Hartman, and that said James was entitled to make a homestead en- 
try on said land, and that the location or entry of said Hartman be 
canceled, which was done; and that, acting upon such décision of the 
secretary of the interior, the said Houghton E. James was allowed to 
make, and did make on August 6, 189.5, a homestead entry of said 
lands at the Duluth land office; and that on September 23, 1895, he 
âled in the same office a relinquishment in writing of his homestead 
entry and claim upon said land; and that thereupon William Oraig 
did, immediately after such relinquishment, locate upon and enter the 



GEEMANIA IRON CO. V. JAMES. 809 

same land with a Porterfleld land warrant, and, in confonnîty with an 
arrangement with said Houghton E. James, afterwards conveyed to 
said Houghton E. James an undivided one-half of said lands, subject 
to a mining lease since assigned and transferred to thé défendant 
Charles W. Hillard. 

It is claimed by the bill of complaint that Mr. Secretary Smith erred 
in holding that the eflect of the décision of Mr. Secretary Vilas made 
on February 18, 1889, adjudging the prior Sioux half-breed scrip en- 
try of said land to hâve been invalid, and the pre-emption claim to be 
fraudulent and Toid,.left the land, on the rendition of that décision, 
at once open to disposai under the public land laws of the United 
States; the bill claiming that under the rules and régulations of the 
land department the appropriation of said land under the Sioux half- 
breed scrip location did not cease, nor said land become open to other 
disposai, until the said décision of February 18, 1889, was transmitted 
to the Duluth land office, and the cancellation of the Sioux half-breed 
scrip location was duly entered and noted upon the records and plats 
of the local land office. And some of the rules and régulations read 
upon the hearing, issued for the guidance of officers of the local land 
offices in the orderly transaction of ihe business of thèse offices, 
seemed to hare been framed upon the idea that the décisions and 
judgments of the secretary of the interior took effect upon such trans- 
mission to and notation in the local land offices, and in practice they 
would ordinarily be so transmitted and noted before other action would 
be attempted in relation to the lands. But, notwithstanding such rules 
and régulations, in ail cases of contest taken by appeal to the secre- 
tary of the interior it is the décision and judgment of that offlcer which 
détermines and adjudges the rights of the contestants, and fixes the 
status of the land which is the subject-matter of the controversy, ajid, 
as the law fixes no other time or proceeding when effect is to be 
given to such judgment, it must take effect upon its rendition; and 
in this case the ségrégation of the land from the public lands under 
the appropriation by the location of the Sioux half-breed scrip ceased 
upon the rendition of the décision by Mr. Secretary Vilas on February 
18, 1889. Anderson v. Railroad Co., 7 Land Dec. Dep. Int. 163. My 
conclusion is that no error appears to hâve been committed by Secre- 
tary Smith in the décision complained of. A decree will be entered 
dismissing the bill, with costs. 
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. , MOSS V. DOWMAN. 

(Circuit Court, D. Minnesota, Fifth Division. October 26, 1897.) 

1. Public Lands— Homestbad Entries— Relinquisijment— Rights or Sbttler. 

In May, 1890, one R. H. D. flled a homestead entry of certain unappro- 
priated land, but never actually settled on it. On October 24, 1890, in con- 
sidération of $1,000, he delivered to plaintiff a relinquistoment of liis rights, 
wliicli was flled by lier on tliat day, simiiltaneously witli lier own application 
to enter; and due records, entries, and réceipts thereof were made. On 
April 22, 1891, stie actually settled on the land, and began to build a house, 
and thereaiter resided there continuonsly. But on September 19, 1890, 
défendant had made actual settlement on the land, and erected a bouse, 
which was completed October 10, 1890, and he was in possession on 
October 24th, when plalntiff filed her application, and he thereafter con- 
tinuonsly resided there. Held, that at the instant wîien the relinquishment 
of R. H. D. was filed the right of défendant .as an actual résident and set- 
tler attached. 

2. Samb. 

Défendant was temporarily absent, for proper reasons, from October 19th 
until October 24th. Eeld:, that his résidence and settlement continued 
during this absence, and that it was immaterial whether he was personally 
on the land at the Instant -when R. H. D.'s relinquishment was flled. 

J. K. Reddington, for complainant 
L. C. Harris, for défendant, 

LCK3HEEN, District Judge. Tliis case is heard upon demurrer to 
the complainant's bill of complaint, the allégations of which, so far as 
they need be noticed, are to the effect : That on May 7, 1890, one Rob- 
ert H. Doran flled in the United States land oflfiee at Duluth, Minn., 
his application to enter as a homestead the S. E. J of section 22, of 
township 65 3SI. of range 4 W., fourth P. M., in the Duluth land district, 
which wasjthen subject to such entry, and unappropriated ; and that 
the register and receiver of said land office allowed said application, 
and delivered to said Doran the receiver's duplicata reeeipt or certifl- 
cate of original entry of said land, acknowledging the reeeipt of the 
proper fées for such entry; and that such entry was noted on the 
boobs and plats in said land ofQce, and duly returned and reported 
to the commissioner of the gênerai land oflQce with the proofs on which 
it was f ounded, and there duly entered upon the boobs and records of 
the gênerai land office. That by law and the rules of the gênerai land 
office any person making such entry is allowed six calendar months 
from and after the entry within which to begin settlement and rési- 
dence upon the land so entered, without forfeiture of any rights ac- 
quired by such entry. That within such period of six months from 
said entry, and on October 24, 1890, in considération of the sum of 
$1,000 then paid to him therefor by the complainant, said Robert H. 
Doran executed and delivered to the complainant, to be flled by her 
in said Duluth land office, an instrument of writing assigning and re- 
linquishing to the United States ail his right, interest, and claim to 
said land, and requesting that his said entry be canceled; such in- 
strument being written and executed on the back of his original dupli- 
cate reeeipt aforesaid. That on said 24th day of October, 1890, at 
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from 11 to 11:30 o'clock in the forenoon, the complainant filed said 
instrument of relinquishment in said Duluth land office, and at the 
same time filed therewith her application to enter the same land as 
her homestead; and that the register and receiver then canceled upon 
their recorda the said entry of said Robert H. Doran, and accepted and 
allowed the said application of the complainant, and made the proper 
entries thereof upon the plats and books in their ofûce, and issued and 
delivered to her the proper duplicate receipt or certiflcate of entry of 
said lands, acknowledging payment of the proper fées, and that such 
entry by complainant was duly reported to and entered of record in 
the gênerai land office; and that within six months thereafter, on 
April 22, 1891, the complainant, with seryants, household goods, uten- 
sils, and provisions, entered and made settlement on said land, and be- 
gan to erect, and completed, residing on said land, a dwelling house, 
at a cost of more than $700, and cultivated the land, making and in- 
tending to make it her home, residing thereon continually, and ex- 
pending in such cultivation and in other buildings and improvements 
on said land a large sum of money. That on November 24, 1890, the 
défendant, Richard Dowman, made application to the register and re- 
ceiver of said Duluth land office to enter the same land as his home- 
stead, alleging that he had made settlement upon said land on the 
19th day of September, 1890, and had erected a house thereon, and 
was in possession of said land on the 24th day of October, 1890, and en- 
titled to enter said land as his homestead. It is further alleged that 
by direction of the commissioner of the gênerai land office a hearing 
was had before the register and receiver of the Duluth land office in 
the months of June and July, 1892, upon testimony then taken to dé- 
termine the rights of the respective parties. It is needless to follow 
the allégations of the proceedings before thèse offlcer8,ortheir décisions, 
or that of the commissioner of the gênerai land office upon appeal, as 
the bill allèges an appeal to the secretary of the interior, and his dé- 
cision thereon, which is referred to as reported in full in 19 Land Dec. 
Dep. Int. 526. This décision of the secretary in favor of Richard 
Dowman and against the complainant is alleged to be erroneous, and 
contrary to law. 

The facts found by the secretary upon the évidence are conclusive 
upon the parties, and cannot be re-examined ; and the only question is 
whether his décision, based on those facts, was in accordance with law. 
He flnds from the évidence that from February 6, 1883, until October 
24, 1890, divers persons had consecutively made fllings of homestead 
entries of this land without in that time making any settlement there- 
on; and that each of such persons at or near the expiration of six 
months after making his entry filed a relinquisliment thereof, imme- 
diately followed by a like entry of another, until the entry by the 
complainant on October 24, 1890, and her settlement on the land 
April 22, 1891. Also that Richard Dowman applied on November 18, 
1890, to make homestead entry on the land, and made actual settle- 
ment on the land September 19, 1890, and then began the construction 
of a house thereon, which he flnished October 10, 1890, making his 
home there, and actually living there continuously until November, 
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1890, except a trip to the county town for proTisions, made October 19, 
1890, returning to the land October 24, 1890, the day when Doran's 
relinquishment was flled; and that his résidence continued on the 
land thereafter till the hearing, except temporary absences on proper 
occasions, and not implying bad faith. The secretary f ound that 
under the circumstances of the case the settlement of Dowman upon 
the land September 19, 1890, was made in good faith; and that his 
résidence and settlement on the land continued while he was tempo- 
rarily absent for provisions from October 19 to October 24, 1890, and 
that it was immaterial whether he was actually in person on the land 
on the latter day at the instant when Doran's relinquishment was 
flled; and that, being such actual settler, residing on the land at the 
time such relinquishment was flled, his rights as such settler attached 
at that instant, and prior and superior to any rights that were ac- 
quired by the complainant by her application for entry, flled with the 
said relinquishment. I think the secretary was dearly right. The 
idea that DoraUj by handing his instrument of relinquishment to the 
complainant for filing, even though for a large considération, could 
invest the complainant with his rights or with any rights, is inadmissi- 
ble. The flling of the relinquishment left the land open to appropria- 
tion; and the earliest appropriation of it under the land laws would 
attach to and hold the land. The arrangement gave the complain- 
ant opportunity to act quickly, but, if the right of another attached 
more speedily, she would fail. Dowman was then on the land, an 
actual résident and settler. While Doran's entry continued, Dow- 
man could acquire no right by settlement, but the instant that entry 
was relinquished his right as settler attached, and no new entry, how- 
ever "simultaneous" with the relinquishment, could be thrust in be- 
tween Doran's relinquishment and Dowman's rights as a settler upon 
the land. That Dowman had acquired no rights by his settlement 
prior to Doran's relinquishment, and might, as respects Doran, bave 
been regarded as a trespasser, makes no différence. When Doran 
relinquished, Dowman ceased to be a trespasser, and was not only an 
actual, but a lawful, settler. There was no évidence of mala fldes 
about Dowman's settlement which should affect the legality when 
the time came for a right to attach to it under the land laws. Neither 
Doran nor any of the long line of spéculative homesteaders who had 
kept up holdings by entries and relinquishments every six months 
had ever appeared on the land. The object of the homestead laws is 
not to encourage spéculation, but settlement; and, if Dowman knew 
ail the antécédent facts, he might well expect that an actual settler 
would acquire the right to the land lawfully upon the next relinquish- 
ment, and make his settlement, as the secretary flnds as a fact that it 
was made, in good faith. I will not dwell upon the argument urged 
by the complainant based on the alleged fact of the simultaneous de- 
livery to and acoeptance by the oflScers of the land office of Doran's re- 
linquishment and complainant's application to enter. No two acts 
could be so simultaneous as to shut ont the effect of a fact existing at 
the time. To illustrate: Suppose A., for a valuable considération, 
paid him by B., sells to B. a tract of land, there being at the time a 
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judgment against B. docketed in thé county. Before receiving his 
deed from A., suppose B. sells the same land to C, and tliat B. makes 
his deed to C, handing it to A, with directions to deliver it to C, and 
also deliver A.'s deed of the land to B. at the same time to O., and that 
both deeds are at the same time, and in one envelope, delivered by A. 
to C, who passes both in the same manner to the register of deeds, and 
they are noted as received for record at the same hour and minute. 
The simultaneousness of thèse delireries will not prevent the lien of 
the docketed judgment upon the land as the land of B. under A.'s deed 
to him, although delivered simultaneously with his own deed to 0. 
The demurrer is sustained, and decree will be entered dismissing the 
bill, with costs. 



FULLBR V. FIBUD et al. 

(Circuit Court of Appeals, Seventh Circuit. October 30, 1897.) 

No. 432. 

L Pbacticb— Production of Books— Patent Infringement Suit. 

The complainant in a patent ùifruigemeat suit cannot, for tlie purpose 
of discovering all^ged sales of infringing articles, compel the défendant to 
produce before the mastèr ali the mimerous boolis pertaining to a large 
business, but must be satlsfied with an order requiring the production of 
books whlch would show any transactions with respect to the sale of any 
article of the charaeter of that covered by the patent. If the production 
of any partieular boolss is desired, they must be specified. 

8. Design Patents— Infringement— Penalties. 

The penalty prescribed by Aet Feb. 4, 1887, for unlicensed sales of ar- 
ticles bearing a patented design, attaches only in the case of willful in- 
fringement, and not to sales made in Ignorance of the patentee's rights. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

Abigail Rebecca FuUer, appellant's intestate, filed her blll in the court below 
to enj'oin the alleged infringement of letters patent of th« United States of 
America, No. 16,887, dated September 7, 1886, granting to her the exclusive 
rlght, for 3% years fronj the date of ttie £>atent, to malse, use, and vend a de- 
sign for a rosette intended to enrich the appearance of wearing apparel 
trimmed with the same. Sneh proceedlngs were had that, on the 23d day of 
November, 1891, a decree was entered in favor of the compiainant below, ad- 
judglng her rlght under such letters patent to the design thereln referred to, 
that the défendants below (the appellees hère) had inf ringed upon such patent 
and the exclusive rlght of the complainant therein and thereunder, that the 
compiainant do recover of the défendants aU gains and profits by them made, 
and the damages sustained by the compiainant by reason of sudh Infringement, 
and referring the cause to one of the masters of the court to take proof and 
to ascertain and report the amount of such gains and profits, and of the dam- 
ages sustained by the compiainant by reason of such infringement. The de- 
cree further provided "that sudh compiainant In such accounting hâve the rlght 
to cause an examination of said défendants' offlcers, agents, employés, and 
workmen, and also the production of the boolis, vouehers, documents, or other 
papers of the défendants, and that tiie said défendants, by thelr proper offlcers, 
servants, or attorneys, attend for such purpose before said master from time 
to time, as such master shall direct" Following this decree there were. from 
time to time, many desultory prooeedings before the master. The défendants, 
or such of them as the compiainant desired, and their employés, or such of 
them as compiainant desired, were from time to time produced and examlned 
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as wltnesses. The défendants also produced an account from their books show- 
ing what they claimed to be the entire extent of their infrli^ement o£ the 
cbmplainaiit's patent. This consisted of four dozen coUarettes whlch bad 
upon them the complalnant's design, purehased in October and November, 
1888, and whlcb from the bill appear to hâve been purehased by them at the 
priée of $24 for the whole, and were sold by them at retall for the sum of $36. 
On the 31st day of October, 1898, the court directed that the complainant hâve 
15 days in which to close proofs, and that the master file his report vplthin 20 
days from that date. Afterwards, on the 12th of December, 1893, complain- 
ant moved for additional time in which to talje évidence, which motion the 
court overruled. The hearing thereafter was continued before the master, 
who, on the 20t!h of December, reported: (1) That the défendants, during the 
lifetime of the patent, had purehased and sold four dozen eollarettes vrhieh 
înfringed upon complainant's design patent, paying therefor the sum of $86; 
(2) that it did not appear what profit the défendants had made by the transac- 
tion; (3) that the défendants were liable, under Act Cong. Feb. 4, 1887, e. 105 
(24 Stat. 387), in the sum of $250. To tMs report the défendants flled ex- 
ceptions, among other things excepttng to the report wherein the master flnds 
them liable under the aet of congress; and the complainant fliled exceptions, 
which are sufRciently stated in the opinion of the court. On the 5th day of 
March, 1894, tlie court sustalned the exception of the défendants with respect 
to their liability to the penalty imposed by the statute, overruled ail otlier ex- 
ceptions, confirmed the master's report, and ordered that a d«cree be entered 
In favor of complainant for $36 and costs of the suit.. On the 19th day of Octo- 
ber, 1896, a motion for rehearlng, wtiich Is stated to hâve been filed June 4, 
1894, was heard and overruled by the court, and on the 20th of October, 1896, 
a decree was formally entered In favor of ttoe complainant against the défend- 
ants for tihe 6um of $36 and costs of suit, wlth the direction that the decree 
should be entered nunc pro tune as of the 5th day of March, 1894, the date 
of the argument of the cause. On the 8th of April, 1897, the dteath of the com- 
plainant was suggested, and Ezerean PuUer, as administi-atrlx, was substi- 
tuted. Excitions were filed to the decree to the effect that the circuit court 
erred (1) In overrullng the exceptions to the master's report; (2) In eontirming 
the report; (3) in dlrectlng a decree for $36 and costs, when In fact a decree 
should hâve been entered for a much larger amoimt 

Ezerean Fuller, per se. 

Frank P. LefQngwell, for appellees. 

Before WOODS, JENKINS, and SHOWALTEB, Circuit Judges. 

JENKTNS, Circuit Judge, after stating the facts, delivered the 
opinion of the court . 

It is not well that one trained to the profession of the law should act 
as counsel for himself. Natural bias of mind in one interested in the 
event tends to obscure the mental vision, making light of obstacles 
that are weighty, and unduly exaggeratîng matters which are of 
slight or no importance. The evil is greatly increased when one 
unused to the ways and practices of the profession, and unversed in 
the practice of law, assumes to act as his own counsel, and especially 
is this so when that one is a lady not only unf amiliar with the practice 
of law, but unaccustomed to the ordinary usages of business life. In 
this case the excusable ignorance of business methods, and total un- 
familiarity with the practice of the law and with proceedings in 
judicial tribunals, has not only contributed to swell unduly the 
vol uminous record hère with matters which, sitting as a court of re- 
view, we cannot consider, but may also hâve possibly resulted in the 
failure to produce évidence which might haye aided the contention of 
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the appellant. Waiving every question of irregularity in the record, 
we hâve carefuUy examined the proceedings before the master to 
aacertain if, from anything that there took place, the appellant has 
suffered légal injury, and we hâve not been able to discover that she 
has just groundof complaint. The issue was sharply deflned. The 
défendants insist that the total of their infringement was the purchase 
and sale of four dozen collarettes ; that such infringement occurred 
from the purchase of the goods from the mother of one of their clerks, 
a widow whose husband had been in their service; that the purchase 
was made through gênerons motives, to aid her, and without knowl- 
edge on their part of the patent to the complainant, and without in- 
tent to infringe upon her rights ; and that, when advised of infringe- 
ment, they sought to make ample réparation for the unintentional 
wrong done. It would seem that the complainant was possessed of 
the belief that the infringement by the défendants assumed greater 
proportions. It was incumbent upon the complainant to establish 
this if it were so, and the attempt of the complainant to prove this 
without deflnite knowledge of the fact, and without understanding 
how to go about it, naturally resulted in failure. The master required 
the défendants to produce their books which would show the trans- 
actions with respect to the sale of any article of the character covered 
by the patent of the complainant, and ail such books, as they insisted, 
were produced. The bookkeepers of the défendants testifled to their 
examination of the books in respect to the purchase of articles in the 
departments of the défendants' business where such articles would 
naturally be purchased and exposed for sale, and they testify that no 
other purchase or sale than that stated had been made. The com- 
plainant, however, required that the défendants should examine other 
of their books, and insisted that the master should compel that to be 
doue. This was manifestly a request which could not be entertained, 
and a proceeding which the master would not be authorized, under 
the decree, to order. It does not appear that the défendants objected 
to an examination of their books by the complainant or her agent. 
If the complainant had desired any particular books, she should hâve 
specified them, and when brought before the master they were subject 
to her examination; but to compel the production of cart loads of 
books covering the large transactions of the défendants, and which 
they insisted had no référence to the matter in hand, or to require the 
défendants to make such examination, would hâve been an abuse ol 
the process of the court. We are unable to perceive that any wrong 
was done to the complainant in the proceedings before the master. 

The défendants below purchased thé infringing articles, as would ap- 
pear from the bills of purchase,. at, the price of $24, and sold them at 
the price of |36. The court below, as also the master, awarded as 
damages and profits the total amount which the défendants received. 
Of thS the appeUees are not hère complaining, and certainly the ap- 
pellant, upon this branch of the case, cannot reasonably flnd fault with 
that conclusion. The master also allowed the sum of |250, the pen- 
alty stated in the act of February 4, 188T (24 Stat. 387). The court 
sustained the exception by the détendants to this finding of the master, 
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and the correctness of that ruling is before us. The statute în ques- 
tion déclares it to be unlawful for any one, without the license of the 
owner, to apply a design secured by letters patent, or any colorable 
imitation of it, to any article of manufacture for the purpose of sale, or 
to sell or expose for sale any article of manufacture to which the de- 
sign or colorable imitation of it shall, without the license of the owner, 
hâve been applied, knowing that the same has been so applied; and 
provides a penalty of $250 for so doing, and that such sum may be re- 
covered by the owner of the letters patent to his own use, either by 
action at law or upon a bill in equity for an injunction to restrain such 
infringement. We concur with the court below that this penalty only 
attaches where the infringer knows that the article exposed for sale 
has upon it a design protected by letters patent. It was not the ob- 
ject of the statute to impose that penalty upon an innocent infringer. 
It is in the nature of a punishment for the willful violation of another's 
protected right So far as this record discloses, the infringement 
hère was inadvertent, without knowledge of the complainant's right. 
It occurred tiirough a laudable effort to aid a supposed deserving 
widow of a former employé, and the extent of the infringement was 
înconsiderable. We cannot, upon the language of this act, suppose 
that it was the intention of congress to impose such a penalty for an 
inadvertent and ignorant invasion of another's right. 

At the argument the appellant, condueting the case in person, made 
statements to the court with respect to alleged infringement by the 
appellees of which she had been informed, the évidence of which does 
not appear in the record. It must be apparent, even to one wholly 
unused to judicial proceedings, that, sitting as a court of review, we 
are jiot at liberty to take cognizance of matters dehors the record, or 
to entertaih new évidence pertaining to the issue, which, if properly 
presented to the court below, could hâve been there considered. The 
decree will be aflarmed. 



PHiLSBURY-WASHBTJRN FLOUR-MILLS CO., Iilmlted, et al. v. BAGLB. 

(Circuit Court, N. D. minois. October 13, 1897.} 

Tbade-Marks-t-Ukî'aik Compétition. 

A number o( competing mlllers In Mlnnéapolis, Minn., wno make flour 
by the roller process, and feach of whom vises his pecullar marlîs in connec- 
tion with the words "Minnéapolis, Minn.," and soime of whom also mark 
i their i»ckages "Minnesota Patent," hâve no such Joint or separate right In 
thèse words as will enable them tomaintain a joint bill. In behalf of them- 
eelves and others slmilarly gituated, to enjoin a, groeer from selling flour 
madé In WlSconsln, and bràridéd with hls own name. In connection with 
the words "Best Minnesota Patent, Mlnnéapolis, Minn." 

This was a suit in equity by the Pillsbury-Washburn Flour-Milla 
Cpmijany, Limited, and six other parties, against Harry R. Eagle, to 
enjoin him from; using the words "Best Minnesota Patent, Mlnné- 
apolis, Minn.," ip connection with flour sold by him. 

Aldrich & Eeed, for complainants. ' 

Peckham & Brown, for défendant. 
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SHOWALTEE, CJircuit Judge. The complainauts, seTen in num- 
ber, are severaHy ownera of flouring mills situated in Minneapolis, 
Minn. They sue "on behalf of tliemaelves and of ail otlier persons, 
firms, and corporations similarly situated and interested in respect to 
the subject-matter of tliis suit," They are, with respect to each otlier, 
competitors in trade. Each has his own peculiar mai-ks or indicia 
of trade. Each uses the words "Minneapolis, Minn." But, on the 
theory of the bill, thèse words, as used by complainants, signify that 
the flour in the package so marked was ground at a mill in Minne- 
apolis, and, per conséquence, by some person or corporation for the 
time being operating a mill in that city. Thèse words on a flour 
package are not, on this under standing, a représentation that the 
âour therein was made by any particular person or at any particular 
mill. They hâve, hence, no function as a trade-mark. They are 
not a sign of origin of which, as incidental to the good will of any par- 
ticular milling business, a pi*operty right could be predicated. Pur- 
ther, some of the complainants put upon packages containing flour the 
words "Minnesota Patent." Oamplainants say thèse words signify 
that the flour contained in such packages was ground at some mill in 
Minnesota, and, of course, by some miller operating a mill in tjiat 
state. They say, also, that the flour ground at their several mills is 
of hard spring wheat, such as is grown in Mirmesota, the Dakotas, and 
elsewhere in the Northwest, as distinguished from winter wheat 
grown in territory more southerly, and that such flour is ground by 
the Hungarian or roller process. 

The complaint is that défendant, who is a grocer doing business 
under the name of H. R Eagle & Co., and having his place of business 
in Chicago, sells flour in sacks branded, "H. R. Eagle & Co., Best 
Minnesota Patent, Minneapdlis, Minn." Complainants say that this 
brand ia a false représentation, in that said flour is not made in Minne- 
apolis, or in the state of Minnesota. But, on the theory of the bill, 
how can this misrepresentation afEect injuriously any particular indi- 
vidual among the complainants? Thèse words do not imply that any 
one of the complainants milled the flour sold by défendant. A per- 
son whose habit in buying flour, or whose disposition to buy, is within 
the good will of any one of the complainants, and of whose custom 
a propérty right vested in such complainant may, in the trade-mark 
sensé, be predicated, could not be deceived by defendant's brand into 
the belief that he was buying flour made by such complainant. The 
idea seems to be that défendant sells to persons who, but for his false 
représentation, might buy flour made by some one or other of thèse 
comp^lainants. But which one? The false représentation has no 
defluite relation to any individual. Furthermore, the "wrong" or 
"injury" complained of is imaginary. It is not a deprivation of any 
right already flxed or vested. Where one dealer sells, the cus- 
tomer, to the extent that his wants are supplied, is out of the market, 
and a rival dealer has thus and to that extent lost the possibility of 
selling. But is the latter dealer wronged? Or is he any the more 
wronged if the former used a false représentation, not touching any 
ragiht vested in the latter, in effecting the sale? If a trader sells to 
82 F.— 52 
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A., using fraud or artiflcè in effecting the sale, another trader in goods 
of a; llkë kind bas no cause of action merely because, as a matter of 
spéculation, A. might possibly hâve dealt with him but for the prior 
sale. 

The theory of this bill, if it be that some one of the complainants 
(though which cannot be known) will or may be injured by the al- 
leged misconduct of défendant, and that, theref ore, an injunction may 
be granted at the suit of ail, is a mistaken one, as it séems to me. On 
the other hand, no one of thèse complainants, either alone or jointly 
with his co-complainants, has any property right in the réputation of 
Minneapolis or of Minnesota as a flour-manufacturing center or terri- 
tory. Each complainant may sue for a wrong to his own réputation, 
or for a trespass on the good will of his own business; but that, it 
seems to me, is not the case hère presented. There is nothing pe- 
culiar to Minneapolis or the state of Minnesota, as localities, which 
affects the quality of the flour made at that city or in that state. Com- 
plainants use steam and water power in running their mills. There 
is no spécial reason why flour precisely the same in quality, made ont 
of the same material, with machinery of the same sort, may not be 
made in WisconSin or lowa or Illinois or elsewherè. The case does 
not belong to that category wherein the quality of the manufactured 
article dépends upon some quality peculiar to the location where the 
manufacturing business is carried on. The complainants, as already 
said, are eompetitors in trade. They are not members of an associa- 
tion. This is not a case where the défendant is professing member- 
ship in a society of which he is not a member, whose privilèges he is 
not entitled to enjoy, and Whose guaranties for business or other pur- 
poses he has no right to appropriate. 

The défendant states that in the year 1889 he procured his supply 
of flour to be ground and put up by sbme one or other of thèse com- 
plainants in Minneapolis. His flour saeks were then marked, "H. K. 
Eagle & Co., Best Minnesota Patent, Minneapolis, Minn." He states, 
also, that the words "Minnesota Patent" are descriptive. They sig- 
nify to the trade a flour made by the Hungarian or roUer process out 
of the hard spring wheat grown in the Northwest, such flour, wherever 
milled, being known in the market as "Minnesota Patent." It seems 
that in 1893 défendant ceasèd to patronize exclusively millers in Min- 
neapolis. Prom that time he procured a portion of the flour, branded 
as stated, and sold by Mm, to be manufactured at a mill in Wisconsin. 
He states that the flour so ground for him at said mill was essentially 
the same, made of the same material, and by the same process, as 
that milled and put up for him in Minneapolis; that since 1895 he has 
procured his flour exclusively f rom a mill in Wisconsin ; and that he 
retained the markings Which identifled to his customers the kind and 
quality of floar sold by him. He insists, further, that the words 
"Minneapolis, Minn.," où a package of flour, hâve come to signify in 
the trade, not that the flour was made at a mill in Minneapolis, but 
that it is the kind of flour inade at that city. He calls attention, also, 
to the showing on the face of the complainants' bill that one of the 
complainants grinds floùr at a mill, not in the city of Minneapolis, but 
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■ome 18 miles distant therefrom, and marks the flour so ground "Min- 
neapolis, Minn." Primarily, of course, the words "Minneapolis, Min- 
nesota," printed upon a manufactured article, would signify either 
that tliat was the place of manufacture, or that that was the place of 
business of the vendor; but on the showing hère, as well on the side 
of oomplainants (take, for instance, the affidavit of Harry B. Mitchell, 
among others) as on that of défendant, it is by no means clear that 
the defendant's contention is not true, namely, that "Minneapolis," on 
a flour sack, bas corne in reality to signify to purchasers the quality of 
the flour, rather thaii the place of manufacture. If it be true, as in- 
sisted by oomplainants, that the word "Minneapolis," as a brand on 
flour, signifies the location rather than the quality, and that people 
buy the flour so marked merely because they believe it was made at 
Minneapolis, then the fact that one of the oomplainants mills his 
flour, ^or a large part of it, not at Minneapolis, but at a point some 18 
miles distant therefrom, and yet marks it "Minneapolis, Slinn.," would 
make another difficulty in the way of the proposed injunction. For 
reasons flrst above given herein, however, my opinion is that no in- 
junction should issue, and the motion is denied. ' 



THE NEW TORK.» 

UNION STEAMBOAt CO. ▼. ERIE & W. TRANSP. CO. et aL 

(CJlrcult Court of Appeals, Slxth Circuit October 6, 1897.) 

No. 461. 

. C01.LI8101T iH Dktroit RrvEK— Canadian Statcte. 

In a suit for a collision occurring on the Canadian sfde of the Détroit 
river, the appellate court cannot conslder the Canadian statute of naviga- 
tion as goveming the case, where the same was not Introduced in proot 
in the court below, and nelther party relled on Ita provisions. 

. Bahe. 

Qusere: Whether two American vessels proceedlng from one port of tîhe 
United States to another, and Incidentally crosslng and recrossing the 
boundary between the United States and Canada, are not still to be held as 
govemed by Rev. St | 4233, and the supervishig Inspectors' raies, thougb 
a collision occurs between them while In Canadian waters. 

. Samb — SnPEKvisiNO Inspectors' Rules — Crowdbd Channelb. 

Rule 2 of the supervlslng inspectors, requlrlng steamers approaehlng In 
an oblique direction to pass to the right of each other, is not Inapplicable, 
on the ground of the existence of a "crowded ehannel," to (he case of a 
steainer descending the Détroit river, two miles below Détroit, In rear 
of a tug a;id tows, which are rounding to, across the river, to make a land- 
Ing on the American sIde, where such steamer has the full width of the 
river to her right. In whlch to avold an ascending steamer, by merely runulns 
down Into the bight of tlie tow, and submitting to a very Uttle delay. 

'. Same — Change of Course. 

A vessel whose duty It la to hold her course does not départ therefrom, 
60 as to vlolate the rule, by merely tumlng temporarily from her gênerai 
course to avold obstructions known to the other veasel, and for the efCect 
of whldj tlie latter Is bound to allow. 

. Same— Kbepins Odt op the Way. 

A steamer whlch Is bound to keep ont of the way of an approaehlng 
steamer does not fulfiU that duty when She presses so close upon the course 

iRehearing pending. 
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i ot the preferred steamer tliat the laj;ter, after making the necessary dévia- 
tion to pass an obstruction known tp both, bas net room to corne back to 
lier course b^ an easy sweep, but Is requlred to make a sudden turn around 
the obstruction. 
6. SamE;— Maintaining Spbbd. 

A steamer having the right of way when approaching another steamer Is 
entltled to maintaln her speed, as well as her course, unless there is some 
distinct indication that the other is about to fail in her duty of keeping out 
of the way. 

This is an appeal f rom a decree of the district court for the Eastern 
district of Michigan, in admiraltyî for about $70,000, against the 
steamer the Oity of New York, owned by the appellant and claimant, 
the Union Steamship Company, in favor of the Erie & Western Trans- 
portation Company, the lîbelant, and owner of the steamer Conemaugh, 
for damages sustained by the latter from a collision between tlie two 
steamers, which resulted in the sinking of the Conemaugh in the Dé- 
troit river. 

The collision occurred in tbe Détroit river, near thè Oanadian bank, at a 
point a little above, and nearly opposite, a coal station known as "Smith's Coal 
Docl," where vessels are acçustomed to secure their supplies of coal, about 
2 miles below the city of Détroit. On llie evening in question (that of October 
21, 1891), about 8 o'clock, the weather being elear, with no moon, the steamer 
Burlington, . with a tow of four lumber-laden barges, bound down, was round- 
ing to, to take coal at Smith's dock. She had taken her tow well over towards 
the Oanadian shore, and her speëd while fouriding to was at a rate of less than 
4 miles an hour, including the 2i^-mlle .current of the river. Before the Bur- 
lington had reached the mldstream in exeeîiting' tiis maneuver, she sighted the 
steamer City of New York, a propeller 270 feet in length, coming up the river 
on the American side, about a mile below. The Burlington biew a single 
blast to the New Yorli, which was ansv^ered by a single blast, and the New 
York ported her helm and swung towards the Canadiaji shore, to pass the tow 
on her port hand. ïhe Burlington proceeded slowly across the river, and 
as she was rounding tp Smith's dock, and 500 or 600 feet distant from it, her 
master discovered the lights of a steamer, which afterwards proved to be the 
Oonemaugh, bound down the river. The Oonenâaugh was then on the Ameri- 
can side of, and 250 feet away from, the Kasota spiles, a lighted obstruction 
In the middle of the river, and some 3,500 feet from Smjth's dock. The Bur- 
lington blew a blast of two whjstles to the Oonemaugh, which was answered by 
the Conemaugh. The Conemaugh thereuponi put her h^m h^i-d a-starboard, 
swung around south of the Kasota spiles, and headed, directly across the 
river, towards the Oanadian shore. As, she starboarded thé captain checked her 
speed, so that her engines, Instead of making 70 révolutions, made but 40. 
As she steadled on tiie starboard helm, her captain descried the tail of the 
tow, about two points oflf bis starboard bow, goîng down the river on the 
Oanadian side, and directed his wheelsman and his second mate, who was as- 
sisting at the wiie.el, to port and follow the tail of the tow down. Aboiit the 
time of thls order the captain ànd his lookout discovered the New York com- 
ing up the river, and gavé two blasts of his whistle. ïhe New York did not 
auswer this signal, and, as the Conemaugh ran on, her captain repeated the 
double blast, which agaln was not answered. A short tlme afterwards, as 
he drew near the wake of the last barge of the tow, he gave a third double 
blast, which was also unanswered. The New York, after having ported on 
exchanging signais with the Burlington, continued up the river, across the 
midstream, headlng in such a way that, If she had continued on her course, 
she would hâve ruri down the Amaranth, the third barge of the tow. When 
about 700 or 800 feet from that barge she ported again, and on a parallel course 
with the two last barges, which were sagging downstream so that their bows 
pointed two points ftôm an up and down course, she passed them both at a 
distance of from 50 to 100 feet The anàwer of the New York admlts that 
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tùose In charge of her did not hear the first two double blasts of the Cone- 
maugh, and avers that they only heard the third double blast, and that even 
then, not discovering the Conemaugh, they did not thlnk this signal was in- 
tended for the New York. When the New York did not answer the tliird 
signal, the Conemaugh, whlch until then had been foUowing the barges of the 
tow down, put her wheel hard a-starboaid, blew alarm signais, and swung 
over towards ttie Oanadian bank, across the bows of the New York. The New 
York put her helm hard a-starboard and struek the Conemaugh on her star- 
board bow, about 30 feet from her stem. At the time of the collision the 
captain of the Conemaugh rang up the engine to work abead strong, and her 
englues did so for more than a minute. She sank on the channel bank of the 
Oanadian shore. The collision occurred astern of the last barge In the tow, 
and a little towards the Canadian shore. At the close of the évidence for the 
libelant the respondent decUned tO introduce évidence, contending that, on 
the évidence for the libelant, the respondent was entitled to a decree dlsmissing 
the libel. The district court held that the City of New York was at fault— 
First, in failing to keep a proper lookout and answer signais; second. In failing 
to keep her course; and, thlrdly, in not stopping and reversing when there was 
danger of collision. T5ie court furtSier held that the Conemaugh was also at 
fault, in failing to stop and reverse when the risk of danger was Imminent. 
The proctors for the Conemaugh flled a motion for rehearing, and for a modi- 
fication of the decree in so far as to free the Conemaugh from fault, and for 
leave to introduce certain addltional évidence. The court heard the motion 
for rehearing, and, without granting leave to Introduce évidence, modified the 
decree so as to relieve the Conemaugh from fault, and to assess the entlre 
damages against the New York. Subsequently the proctors for the New York, 
on the ground that the interlocutory decree entered had been a surprise to 
them, applied for leave to Introduce évidence. This was denied. A hearlng 
was then had before a commissioner, the damages were assessed, and the de- 
cree entered, and this appeal taken. There are other parties to this bill, who 
were interveners in the court below. Thèse Interveners were several in- 
eurance companies, who had underwritten the cargo, who had received and ac- 
cepted an abandonment of the same subséquent to the collision, who had paid 
the owners as for a total loss, and who had thereby become subrogated to 
the rights of the owners of the cargo. As the decree appealed from distributed 
a part of the sum awarded as damages to the Interveners, they were made par- 
ties to this appeal. 

H. C. Wisner and C. E. Kremer, for appellant. 
H. Goulder and John C. Shaw, for appellees. ' 
F. H. & G. L. Canûeld, for interveners. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts). We must flrst dé- 
cide wliat are the rules of navigation to which. the coUiding ves- 
sels were obliged to conform. The collision occurred in Canadian 
waters, and it is contended hj counsel for the appellee that the Ca- 
nadian statute of navigation must govern the court in the considér- 
ation of the conduct of the parties. It is settled by the décisions of 
this court in The North Star, 22 U. S. App. 242, 10 C. C. A. 262, and 
62 Ped. 71, and The Qty of Mackinac, 43 U. S. App. 190, 20 C. C. 
A. 86, and 73 Fed. 883, that, in the absence of proof of the Canadian 
statute, the proper navigation at the time of this collision was pre- 
scribed by section 4233 of the Eevised Statutes of the United States, 
as supplemented by the rules adopted by the supervising inspectors 
under the authority of section 4412, Eev. St. It is conceded that 
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at the hearing in the court below the Canadian statute was not in- 
troduced in proof, and that neather the counsel nor the court relied 
on its provisions. It is also apparent from the évidence that the 
captains of the colliding vessels both regarded themselves as acting 
under and subject to the fédéral statute and the supervisors' rules 
at and before the time of the collision. At the hearing of the mo- 
tion made by libelant for a rehearing and a modification of the de- 
cree so as to hold the Ctonemaugh free from fault, some référence 
seems to hâve been made to the Canadian statute. This we gather, 
not from the record, but from the afQdavits of the counsel for libel- 
ant, and the clerk of the district court, flled in support of a motion 
for a cërtiorari. From the affldavit of the clerk it is to be inferred 
that the référence to the Canadian statute veas only arguendo, and 
that there was no formai offering of thé same in évidence. Indeed, 
it is difiScult to understand how there could hâve been an oiïering of 
the same as évidence upon the issue made on the pleadings, because 
the action of the court in modifying the interlocutory decree seems 
to hâve taken on the évidence as adduced at the trial, and without 
a new hearing of the cause. The motion of libelant for rehearing 
asked for leave to introduce new évidence, but the Canadian statute 
was not mentioned in the description of the évidence to be offered. 
The resjKmdent asked leave to introduce new évidence after the 
court had modified the decree, and this was denied. Now, the re- 
spondent had stood upon the évidence of libelant at the trial, and 
had adduced no évidence of its own. If the libelant had been per- 
mitted, on a rehearing, to introduce the Canadian statute, and to 
change materially the rules of conduct to which thé parties were to 
be held, then it would seem hardly fair not to hâve allowed the re- 
spondent to call its witnesses to meet a différent case from that in 
which it had not deemed it necessary to call any one. But, disre- 
garding thèse considérations, the conclusive reason why the court can- 
not consider the Canadian statute as part of this record is found in the 
return of the district court to the writ of cërtiorari. It contains no 
certiflcate that the Canadian statute was made part of the record by 
being offered and received in évidence, but only a statement by the 
clerk that that which is returned is a correct copy of the Canadian 
statute, as published. The district court and the clerk seem to hâve 
construed the a£tion of this court in issuing the writ as a décision 
or flnding that the Canadian statute was a part of the record below, 
and an order to certify the same, whereas the writ merely directed 
the court to complète the record if, in any respect, it was defective, 
leaving to that court to décide what constituted its record. We can- 
not regard the Canadian statute, therefôre, as in évidence, or as part 
of the record before us. It might hâve been a question, even if the 
Canadian statute had been properly proved, whether two merchant 
vessels of the United States, proceeding from one port of the United 
States to another, and incidentally crossing and recrossing the na- 
tional boundary, were not, though in Canadian waters, still to be held 
by a court of the United States as bound by section 42.33, the open- 
ing words of which are as f ollows : "The f ollowing rules for prevent- 
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ing collisions on the water shall be f oUowed in the navigation of 
vessels of the navy and of the mercantile marine of the United States." 
We do not décide this point, because, though suggested by counsel, 
it is not before us. Ail that we do hold is that, in the absence of 
the proper proof of the Canadian statute, the presumption is that sec- 
tion 4233 and the supervising inspectors' rules furnish the law of 
navigation for the cause. 

It is not disputed that the courses of the two vessels were cross- 
ing, so as to involve risk of collision, and that the Conemaugh had 
the New York on her own starboard side. Under such circumstan- 
ces, by rule 19 of section 4233, Eev. St., the Conemaugh was required 
to keep out of the way of the New York; and by rule 23 the New 
York was required to keep her course, unless, as provided in rule 
24, spécial circumstances existed, rendering a departure f rom rule 22 
necessary to avoid immédiate danger. Rule 2 of the supervising in- 
spectors further limited the discrétion which the Conemaugh had in 
selecting the manner in which she could keep ont of the way by pro- 
viding that when steamers were approaching each other in an oblique 
direction, as tiiese were, they should pass to the right of each other, 
as if meeting "head atid head," or nearly so. The learned district 
judge was of opinion that rule No. 2 did not apply in this case, be- 
cause he thought the situation hère was within an exception to rule 
2 stated in a note to the supervising inspectors' rules, by which ail 
the ruLes are made inapplicable to steamers navigating in a crowded 
channel. In this we cannot agrée with him. The width of the nav- 
igable channel between the tow and the Canadian shore before and 
at the time of the collision was variously estimated as from 500 to 
750 feet. For reasons which we shall hereafter state, we think it 
was about 500 feet. The Conemaugh had not entered that channel, 
but was above it in the river at least 300 feet. She had the whole 
width of the river on her starboard hand, and had full opportunity 
to port her helm and run down into the bight of the tow, outof any 
danger, had she desired to do so, and this with very little delay. 
Had she done this, there would hâve been no collision. It follows 
that she was guilty of a fault which caused the collision. We should 
hâve reached this conclusion even if the Conemaugh was not bound 
by rule 2 of the supervising inspectors, and was only under obliga- 
tion to keep out of the way of the New York, with discrétion to pass 
her on either hand. The évidence satisfies us that the Conemaugh 
was in the course of the New York when the collision occurred. 
What Was the course of the New York? Her gênerai course wap 
upstream, and probably. if she followed the usual track of steamers 
(though this was not invariable), a little towards the American side 
of midchannel. It is well settled, however, that a vessel doesnot 
départ from her course when she turns from her gênerai course to 
avoid obstructions, of which the vessel keeping ont of her way must 
know the existence and must allow for the effect. The Iron Chief, 
22 U. S. App. 473, 11 C. G. AJ 196, and 63 Ped. 289; The John h. Has- 
brouck, 93 U. S. 405 ; The D. S. Stetson, 4 Ben. 508 , 7 Fed. Cas. 1132 ; 
The John Taylor, 6 Ben; 227, 13 Fed. Cas. 896; The Velocity^ ;Ii.i B, 
3P. C. 44; Mars. Mar.Coll,(2dEd.)473. , : ; ^ , :; 
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The proper course of the New York was that which the Conemaugh 
ought to liave knowD she would naturally hâve taken had the Cone- 
maugh not been in sight. As the New York came up the river the 
Burlington's tow was stretched across the river, and by an exchange 
of single blasts a proper agreement had been reached, by which the 
New York was obliged to go round the tail of the tow, having it on 
her port hand. This required the New York, coming up on the 
American side of the channel, to port her wheel and change her 
course towards the Canadian shore. As she was about a mile dis- 
tant when the signais were exchanged, it is highly probable that she 
could not, in a dark night, at once détermine the length of the tow, 
or fix the place of the last barge in it. It was entirely natural and 
proper navigation for her to change her course only moderately to 
starboard until she could pick up the tail of the tow, and avoid go- 
ing uselessly near the Canadian shore, and more out of her gênerai 
course up the river than necessary. The évidence shows, then, that 
after flrst porting her wheel she ran on a course which would hâve 
carried her into the Amaranth, the third barge in the tow; that 
when about 800 feet away she ported again, and took a course which 
was aboùt parallel with the then course of both the Amaranth and 
the Ferguson, the last two barges of the tow, and 100 feet distant 
therefrom, towards the Canadian shore. Their course was about two 
or three points towards the American shore from the course of the 
river and channel, and so the course of the New York was then two 
or three points from the midchannel Une towards the Canadian 
shore. The great weight of the évidence establishes that the New 
York did not again change her course to starboard after she ported 
her wheel 800 feet away from the tow to pass the last two barges. 
The libel charges that when near the last barge she ported her wheel 
and swung viôlently to starboard, and thus brought about the colli- 
sion. We think the évidence utterly fails to show this, and that she 
made no change of her course to starboard which the présence of 
the tow, sagging downstréam, and slowly crawling across the river, 
did not riiake necessary. But it is said that after the New York 
passed the tow her proper course was to swing to port under the 
stern of the last vessel in the tow, and thence over towards midchan- 
nel, instead of which she continued on towards the Canadian shore, and 
ran into the Conemaugh. It is undoubtedly true that the New York's 
proper course, aiter passing the tow, was to résume her gênerai 
course upstream near midchannel. The John L. Hasbrouck, 93 U. 
S. 405. AU the witnesses Who observed her course admit that just 
before the collision she was swinging under a starboard wheel. It 
would eeem, therefore, that shie had begun to change her course to 
port; and the only question is, did she begin to do this as soon as 
she ought to hâve done it? How soon ought she to hâve done it? 
She was not obliged to turn a lïharp corner round the stern of the last 
barge on the tow. She certainly would not hâve done this had the 
Conemaugh not been thére, and, as we hâve seenj her proper course 
could not be affectéd by the fact of thé Côhemaugh's présence. Her 
natural course would hâve been to swing gradually to port under a 
slowly-turning starboard wheel, so as to make an easy sweep back to 
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liiidchannel. The Conemaugh could not, by pressing on. it, make th.e 
course of the New York one requiring her to dodge in between tlie 
tail of tlie tow and the Conemaugh. In answering the question 
whether the actual course of the New York was in accord with her 
proper course thus stated, we may dérive considérable light f rom the 
évidence as to the distance of the New York and the Conemaugh from 
the tow when the collision occurred. The captain of the Conemaugh 
says the distance was 750 feet. The captain of the Ferguson puts 
it at about the same distance. The mate of the Conemaugh makes 
the distance about 300 feet, and this is the effect of the évidence of 
the captain of the Amaranth. We are of opinion, from the circum- 
stances in the case, that the smaller distance is much more likely to 
be correct. An examination of the chart shows that the distance 
which the Conemaugh was from the tail of the tow, when her engines 
were checked, did not exceed 1,200 feet. The statement of her en- 
gineer as to the time between that check and the collision was about 
four minutes. The relative speeds of the Conemaugh and the tow 
were such that the former was gaining on the latter at least three miles 
an hour. Allowing for the curved course the Conemaugh took in 
following the tow down, and allowing half a minute between the hard 
a-starboard swing of the Conemaugh and the collision, she must 
certainly hâve been within 300 feet of the tow when the swing oc- 
curred. But it is said that this conclusion is at variance with the 
place where the Conemaugh grounded on the channel bank. The 
weight of the évidence shows that the distance of the tow from the 
Canadian shore was about 750 feet. The channel bauk was about 235 
feet from shore. This left the channel between the tow and the bank 
about 515 feet. It is not clear just how much time there was be- 
tween the starboarding of the Conemaugh's wheel and the collision, 
but it is quite évident that there was some time in which to make 
headway towards the Canadian shore, and after the collision the évi- 
dence is that the engines of the Conemaugh worked ahead strong for 
a minute or more. This is quite sufQcient to show that the Conemaugh 
might hâve starboarded her wheel at a point about as far from the 
shore as was the tow, and though when she blew her alarm signal 
she was but 300 feet from the tow, that after being struck by the 
New York, and working hard towards the Canadian shore, she might 
hâve brought up on the bank at a point much further than 300 feet 
from the position of the tow, which had been constantly moving away 
from the point of collision. With the distance between the Cone- 
maugh and the tow but 300 feet, where was the course of the New 
York with respect to them? It is clear to us that the course of the 
New York would not naturally be confined to swinging on her star- 
board wheel through the passage not much wider than her length. 
That 'would not hâve been the easy sweep which she was entitled to 
make in turning back towards midchannel. The Conemaugh, there- 
fore, being where she was, was either in, or dangerously near, the 
course of the New York, and was not keeping ont of her way. More 
than this, she increased her fault by throwing herself right across 
the bows of the New York. The point where the New York struck 
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her, to wit, only 30 feet from her stem, shows that if, when she biew 
her alarm wMgtle, she had ported her helm, instead of starboarding, 
she would ha^e entirely avoided the New York, by passing that ves- 
sel port to port. It is very diflQcult to explain the navigation of the 
Conemaugh, or to reconcile some of the statements of the captain of 
the Conemaugh with the admitted situation of the vessels. Ile says 
that when he steadied, after swinging round the Kasota spiles and 
heading across the river, he saw the red light of the New York com- 
ing up the river, and whistled two blasts to her; that as he swung 
slowly around on his port wheel, f ollowing the tail of the tow, he saw 
both side lights of the New York; and that he continued to do so 
when he whistled his second signal of two blasts and his third signal 
of two blasts. An examination of the chart and the necessary 
courses of the two vessels makes it impossible that he could hâve 
seen the green light of the New York from the second to the third 
blast. The New York was proceeding from the American side in a 
slanting direction across the river, while the Conemaugh was pro- 
ceeding down the river in a slanting direction, and each must hâve 
been showing to the other but one light. We did not hear in the 
argument of counsel, nor can we find in the briefs, any explanation of 
how both lights of the New York were so long visible to the Cone- 
maugh as her captain testifles. The other witnesses from the Cone- 
maugh differ with the captain as to the lights shown by the New 
York. Hogan, the mate, saw only her red light at the time of the 
third signal, and Crowe saw her red light immediately after the sec- 
ond signal. The only importance of this error in the testimony 
of the Conemaugh's captain is that it shows that the porting of 
the New York's wheel twice in her course from the American side to 
the tail of the tow must hâve been évident to him before there was 
any danger of collision. Another circumstance of much signiflcance 
in this case is the course of the Conemaugh with respect to that of 
the two last barges of the tow. Both barge captain s say that for 
some time before the third signal blast they saw both side lights of 
the Conemaugh. Now, this is only possible if the Conemaugh, in- 
stead of Crossing their wake, was following along in it for an ap- 
préciable time while she was blowing the last one, and probably the 
last two, of the signais to the New York. It thus appears that, while 
she was blowing signais indicating a purpose to pass the New York 
starboard to starboard, she was continuing on a course port to port of 
the New York. It is not explained why, if the captain of the Cone- 
maugh regarded hiraself as having the right to sélect his course, and 
intended, as he says he did, to pass on the Canadian side of the New 
York, he did not direct his vessel towards the Canadian shore at once, 
instead of following the tow down on the American side of the course 
which the New York must follow to clear the barges, and then sudden- 
ly swinging across the bows of the New York when that vessel was so 
near that collision was inévitable. On the whole case, we are clear 
in the conclusion that there were several glaring faults in the man- 
agement of the Conemaugh, which caused the collision. 
The question remains, was the New York also guilty of faults in 
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navigation contributing to this collision? Her owner, in its answer, 
admitted tliat tliose in charge of her neither saw nor heard the Cone- 
maugh nntil the third double-blaat signal, and that then they only 
heard the signal, without seeing the vessel giving it, and so supposed 
that the signal was not intended for them. The witnessea for the 
Oonemaugh unité in saying that the New York was going at a speed 
of 10 miles an hour, and apparently not nnder check. The district 
court found, f rom her f allure to see and hear the Conemaugh, that the 
New York's lookout was defective, and that she thus committed the 
fault of not answering the Conemaugh's signais. He further held 
that she should hâve checked or stopped when there was risk of col- 
lision, and that her failure to do so was a fault contributing to the 
disaster. It must be conceded that, if the New York had heard the 
signais of the Conemaugh, she would not hâve been obliged to respond 
by a double blast, and signtfy her willingness to pass starboard to 
starboard, instead of port to port. Under rule 2 of the supervising 
inspectors, the Conemaugh was obliged to keep on the New York's 
port hand, and nothing but her consent — expressed in a double blast 
— to départ from the raie would justify the Conemaugh in assuming 
that consent. This was not a case where silence gave consent. Eule 
2 requires signais to be given and promptly returned. It has been 
suggested that this requirement of a prompt answer applies only to 
the case where the flrst signal is to indicate a compliance with the 
rule, and not, as in the case at bar, where the signal invited a depar- 
ture from it. This suggestion flnds some support, it is said, in the 
language of Mr. Justice Brown in The Delaware, 161 U. S. 459, 16 
Sup. et. 516, where, speaking for the suprême court, he limits the 
use of signal blasts by the preferred vessel of two crossing vessels to 
an announcement that she is maintaining her course according to 
rule. The learned justice said: 

"Thèse rnles, however, so far as they require fhe whlstle to be used, are 
applicable rather to vessels meeting end on, or nearly end on; and the signala 
therein provided for are designed to apprise the approaching vessel of the in- 
tention of the steamer giving the signal to port or starboard, as the case may 
be. As applied to vessels upon crossing courses, however, it means, when a 
single blast is given by the preferred steamer, nothing more than that she 
Intends to comply with her légal obligation to keep her course, and throw upon 
the other steamer the duty of avoiding her." 

We do not flnd it necessary to décide whether the New York should 
bave returned a signal of one blast or not, because it is clear to us 
that her failure to do so did not contribute to the collision. So far 
as the Conemaugh was concerned, the New York's silence was ex- 
actly équivalent to her express refusai to consent to départ from the 
rule by a single blast. There are several cases in which the point 
has been dedded. The John King, 1 U. S. App. 64, 1 C. C. A. 319, 
and 49 Fed. 469, was a case of crossing vessels, in which the prefer- 
red vessel was condemned by the district court for not promptly re- 
turning an answer to a signal inviting her to départ from rule 2. 
The circuit court of appeals of the second circuit reversed this decree, 
and Judgë Wallace, in delivering the opinion of the court, said, re- 
ferring to the other vessel: 
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"It was her duty, under sailîng rule 19, to keep out of the way, and the duty 
of the ferry boat to keep lier course. The red light of the ferryboat was plainly 
Tislble to the propeller, and there was nothlng in the way to prevent the 
latter from passlng astern of the ferryboat. She had eoncluded prevlously 
to pass across the bow of the ferryboat, but had received no consent from 
the ferrybciat to such a course, and there was stlU thne to abandon that pur- 
pose and go astern. The latter course was plainly safe; the former, doubt- 
ful; and, qui te Irrespective of any rule of the supervlsing inspectors, com- 
mon prudence required her to adopt the safe course and pass astern. She 
cannot invoke the aid of any rule of the sutiervising inspectors to justify her 
departure from duty wlthout showing that her proposition to départ was heard, 
understood, and accepted by the ferryboat. If, by her signais, she invited a 
departure from the ordinary rules of navigation, she took the risk, both of her 
own whistles being heard, and. In turn, of hearing the response, if response 

was mide." 

i 

Again, Judge Wallace says, speaking of the ferryboat: 

"The signal she gave to the propeller when she got out into the river was the 
proper signal, vlz. one blast, to indicate that she proposed to keep to the risht. 
If she had heard the second signal of the propeller, she could hâve done no more 
by way of a proper answer, and would hâve been under no obligation to give 
a différent signal. This signal was given at a time when there was yet op- 
portimity for the propeller to alter her course to starboard and pass astern. 
If we should assume that she heard the propeller's signal, or ought to hâve 
heard It, and should hâve answered it by two blasts of her whistle, we do 
not see how the propeller was misled by the conduct of the ferryboat. We 
do not think, however, that, if the ferryboat had heard the propeller's signais, 
her failure to answer them would hâve been culpable. The case, in its légal 
aspects, is qulte similar to that of The B. B. Saunders, 23 Blatclif. 383, 25 Fed. 
727, in which the court used this language; 'Notwithstanding the inspectors' 
régulations, therefore, the pilot of the Saunders was not bound to assent to 
the movement proposed by the Orient, unless due regard to the particular cir- 
cumstances of the situation required a departure from the ordinary rule. 
Consequently, hls failure to answer the signal of two blasts of the whistle from 
the Orient was not culpable, unless it was apparent that the Orient could not 
saf ely pass astern of the Saunders.' " 

Bee, also, The Florence, 68 Fed. 940; The St. John, 7 Blatchf. 220, 
Fed. Cas. No. 12,224; The Milwaukee, Brown, Adm. 313, Fed. Cas. 
No. 9,626. 

It is manifest to us that the failure of the New York to respond by 
a one-blast signal to the two blasts of the Oonemaugh had no causal 
relation to the collision, because the silence of the New York was full 
notice to the Conemaugh that she must obey rule 2. 

Again, how did the New York's failure to see the Conemaugh con- 
tribute to the collision? Suppose the New York's lookout had seen 
every maneuver of the Conemaugh; would her course hâve been dif- 
férent from what it was? We do not think so. She had the right 
and duty to maintain her course, and that we hâve found that she 
did. She would hâve had no right to infer that the Conemaugh 
would suddenly cross her bows, however alert her watch. She 
would hâve been justiâed in supposing that the Conemaugh, not hav- 
ing established an agreement to pass starboard to starboard, would 
maintain her bearing to the port of the New York, and swing clear 
on that side. Especially is this the case when, if she had seen the 
Conemaugh, she would bave observed her swinging slowly to the 
port of the New York, in the wake of the barges in the tow, although 
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blowing signais of her intention, if assented to, to change her course 
to the starboard of the New York. But jt is said she ought to liave 
stopped and reversed when there was risk of collision. The only 
l'islt of collision would hâve been in the Conemaugh's failure to keep 
to the port hand of the New York, and this failure she was not bound 
to anticipate. The law on this subject lias been settled by tlie su- 
prême court in The Britannia, 153 U. S. 130, 14 Sup. Ct. 795, and The 
Delaware, 161 U. S. 459, 16 Sup. Ot. 516. In the latter case Mr. 
Justice Brown, speaking for t3ie suprême court, used this language: 

"The duty of a steamer haviBg the right of way, when approaching another 
steamer charged with the obligation of aToiding her, has been the subject of 
much discussion both in the EngUsh and American courts. That her primary 
duty is to lîeep her course Is beyond ail eontroversy. It is expressly required 
by the nineteenth rule of the original International Code (Rev. St. § 4233), 
and of the sixteenth rule of the Eevised Code of 1885, and doubtless applies 
so long as tliere is nothing to indicate that the approaching steamer will not 
discharge her own obligation to keep out of the way. The divergence between 
the authorities begins at tlie point where the master of the preferred steamer 
suspects that the obligated steamer is about to fail in her duty to avoid her. 
The weight of English, and perhaps of American, authorities, is to the effeet 
that, if the master of the preferred steamer has any reason to believe that 
the other will not take measures to keep out of her way, he may treat this as 
a 'spécial drcumstance,' under rule 24, 'rendering a departure' from the raies 
'necessary to avoid immédiate danger.' Some even go so far as to hoUl ît 
the duty, of the preferred vessel to stop and reverse when a continuahce upon 
her course Ihvolves an apparent danger of collision. Upon the other hand, 
other authorities hold that the master of the preferred steamer ought not to 
be embarrassed by doubts as to his duty, and, unless the two vessels be in 
extremis, he Is bound to hold to hls course and speed. The cases of The Bri- 
tannia, 153 tr. s. 130, 14 Sup. Ct. 795, and The Northfield, 154 U. S. 629, 14 
Sup. et. 1184, must be regarded, however, as settling the law that the pre- 
ferred steamer will not be held in fault for malntaining her course and speed, 
so long as it is possible for the other to avoid her by porting, at least in the 
absence of some distinct indication that she is about to fail in her duty. If 
the master of the preferred steamer were at liberty to speculate upon the possi- 
bility, or even the probability, of the approaching steamer failing to do her 
duty and keep out of his way, the certainty that the former will hold his 
course, upon whlch the latter has a right to rely, and which it is the very ob- 
ject of the rule to Insure, would give place to doubts on the part of the master 
of the obligated steamer as to whether he would do so or not, and produce a 
timidity and feebleness of action on the part of botih which would bring about 
more collisions than it would prevent. Belden v. Chase, 150 U. S. 674, 14 
Sup. et 264; The Highgate, 62 Law T. (N. S.) 841, 6 Asp. 512." 

This clearly shows that the New York had the right to maintain 
her speed, as well as her course, unless there was to her some distinct 
indication that the Gonemaugh was not going to keep out of her way 
by porting. She received no such distinct indication until the Gone- 
maugh suddenly starboarded her helm and swung across the fast- 
approaching bows of the New York, and then it was too late to 
avoid the catastrophe. We flnd, then, that it was the fault of the 
Gonemaugh which alone caused this collision, that the libel of her 
owner should therefore be dismissed, and that on the cross libel of 
the owner of the New York a decree in personam against the owner 
of the Gonemaugh for the agreed damage to the New York should be 
entered. This conclusion disposes also of the pétition of the inter- 
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vening insurance companies, which must also be dismissed. The de- 
cree of the district court is theref ore reversed, with directions to enter 
a decree in accordance with thèse conclusions. 



THE GENERAL. 

BROWNEL-L v. THE GENERAL. 

(District Court, D. Rtiode Island. September 29, 1897.) 

No. 1,031. 

1. Collision— Wbight op Evidence. 

The direct and positive testimony of the captain and pilot of a steamer 
that they were lieeping a careful lookout, and saw no light on a sailing 
yacht wlth which they colllded, and that neither the lookout at the tiow or 
the quartermaster at the wheel dlscovered or reported a light, cannot be 
disregarded, in the absence of absolute inconsistency with the circum- 
stances; and such testimony Is a very strong circumstance in support of the 
contention that the yacht's light was obscured by her jib. 

2. Samb— Stbambb and Sail— Holding Coohsk. 

The rule that a sailing vessel shall hold her course on the approach of a 
steamer does not justify her master, on seeing a steamer a mile and a tialf 
away at night, In holding hls vessel on an intersecting course, making no cal- 
culation as to a strong tide which is bearing him towards her, and giving her 
so little further attention that he flrst discovers her dangerous proximlty 
on looking under his boom, and seeing her only 40 feet away. 

This was a libel by Edward I. Brownell, owner of the sloop yacht 
Gypsy, against the steamer General, to recover damages resulting îrom 
a collision. 

H. W. Hayes, for libelant. 
0. A. Ives, for claimant. 

BEiO"V\rN, District Judge. This libel is for a collision between the 
small sloop yacht Gypsy and the steamer General, of the Newport 
& Wickford Line, shortly after 8 o'clock on the evening of August 5, 
1896, in Narragansett Bay, at a point in the northern entrance to îïew- 
port Harbor, three or four hundred feet westerly of Goaster's Harbor 
Island. The yacht was approaching the harbor through the northern 
entrance on a course estimated as S. E. by S., with the wind on her 
port side a little abaft the beam. The steamer's course was N. by 
W., until, at a point about 400 feet westerly of Poor House Point, it 
was changea to N. Soon after this change the collision occurred, the 
yacht being struck on her starboard quarter, and considerably dam- 
aged. The important question in the case is whether the steamer Gen- 
eral was in fault for failure to discover the green light of the Gypsy. 
The présence of the sloop was not known aboard the steamer until the 
steamer's headlight showed the sloop's mainsail at a distance of about 
30 feet, and it was then too late for the steamer to keep clear. The 
fact that the lights of the sloop were burning is not conclusive évidence 
of the fault of the General in not observing them. If the évidence from 
the steamer is to be credited, she fully performed her duty of keeping a 
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carefiil lookout. Her captain and pilot testify that on the night of 
tke collision unusual précautions were taken to discover small craft, 
as it was known that the yacht squadron in Newport Harbor would 
attract a large numbeï of pleasure craft, and as the northern sky was 
darkened by an approaching thtinder storm. In addition to the look- 
out at the bow on the saloon deck, the captain and pUot were in the 
wheel house, solely engagea in keeping a careful lookout, the quarter- 
master being at the wheel. Of thèse four persons no one discovered 
or reported a light or saw the sloop until they ail simultaneously saw 
the sloop's mainsail by the steamer's headlight. This direct and pos- 
itive teStimony from persons whose calling and interest require con- 
stant diligence, as to their conduct upon an occasion that would natu- 
rally excite diligence, is entitled to great weight, and cannot be disre- 
garded unless absolutely inconsistent with the circumstances. That 
four persons should hâve failed to see a light which, if visible, must 
hâve been nearly in thelr course for four or more minutes, is a very 
strong circumstance in support of the respondent's contention that the 
light was obscured by the jib of the yacht. The Daylight. 20 C. C. A. 
81, 73 Fed. 878. The testimony from the sloop seems entirely consist- 
ent with the contention that the sloop's jib was full and obscured her 
starboard light, and inconsistent with the claim of the libelant that 
the jib was flattened. 

As was said in The Charles L. Jeffrey, 5 U. S. App. 370, 5 C. 0. A. 
246, and 55 Fed. 685: 

"When one vessel makes a daim agalnst anotlier In the case of a collision, 
admlràlty courte are bound by the samé rule which forblds any other court 
from condemning any one In damages, except in behalf of a party who sup- 
ports hls demaud by a prépondérance of évidence." 

Finding no reason to discrédit the testimony of the witnesses for 
the steamer as to their actual diligence, and the obscuration of the 
G-ypsy's light being, under the circumstances, a reasonable explana- 
tion of théir failure to observe it, I am of the opinion that the libelant 
has failed to establish by a prépondérance of évidence any fault in the 
steamer. 

The charge that the steamer did not perform her duty to stand by is 
fully met by the positive testimony that she did do so; and, although 
she declined the request to tow the sloop into Newport Harbor for the 
reason that there was danger of sinking her, she did stand by, ready 
to render assistance, until the sloop proceeded into tlie harbor under her 
jib. . The burden of proof, therefore, is not cast upon the steamer by 
a failure to perform her duties arising after the collision. Nor am I 
satisfled that, but for a violation of her own duty, the sloop could not 
hâve avoided the collision. The sloop's owner was manifestly under 
a complète misapprehension of his own duty, and erroneously sup- 
posed that the duty of the steamer to keep clear relieved the sloop of 
her duty to keep a lookout. Though seeing the Greneral brilliantly 
lighted at least a mile and a half away, he held his sloop on a course 
that intersected the usual path of the steamer, making no calcula- 
tion upon the strong tide that was bearing him towards her, and pay- 
ing so little attention to the rapidly approaching steamer that he flrst 
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discovered her dangerous proximity when, looking out under his boom, 
he saw her only 40 f eet away. 

In the case of The Sunnyside, 91 U. S. 208, 217, conduct in respect to 
the lookout similar to that of the owner of the Gypsy was character- 
ized as négligence, manifest, culpable, and indefensible. In that 
case, after the light of a steamer was sighted, the mate said to the look- 
out that he guessed she would take care of herself, and no further at- 
tention was paid to her until she was so close that a collision could not 
be averted. Had the sloop immediately obserred the steamer's change 
of course, she might hare done her part to avoid the collision, as a 
slight departure from her course would hâve taken the sloop clear. 
Ejiowledge of the single rule that a steamer shall keep clear of a sailing 
vessel is by no means a complète guide for a sailing vessel approached 
by a steamer. Article 20 of the sailing rules provides: 

'^NotWng in thèse rules sliall exonerate any ship, or the owner, master or 
crew tbereof, from the conséquences of any neglect to carry llglits or signais, 
or of any neglect to keep a proper lookout, or of the neglect of any précaution 
which may be required by the ordinary practice of seamen or the spécial cir- 
cumstances of the case." 

The rule that a sailing vessel shall hold her course is a mie for the 
prévention of collisions, and "no vessel is justified, by a pertinacious 
adhérence to a rule, for getting into a collision with a ship which she 
might hâve avoided." The Sunnyside, 91 U. S. 208, 217. The duties 
of approaching vessels are reciprocal, and, even if one vessel is clearly 
in fault, it is the duty, of the other to use ail means in her power to 
avert the danger, even under the çoiidition of aflairs unlawfuUy pro- 
duced by the other's négligence. 

So complète a disregard Of the duty tO observe an approaching vessel 
as existed in the présent case was a grave fault, since it prevented 
the sloop from promptly learning that the steamer had not seen her, 
and was bearing down upon her, and prevented any effective action by 
the sloop based upon this knowledge. The libel is dismissed. 
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SAMPSON et al. v. CAMPERDOWN COTTON MILLS, 
(Circuit Court, D. Soutb Carolina. October 19, 1897.) 

1. COBPORATIONS— [JlTBA ViEES— CoNTRAOTS FOK FUTURE DBLITBRT. 

The fact that a cotton-mill corporation purdiases cotton for future dellv- 
ery, through a broker, and puts up margins necessary to carry it, does not 
render the purcliases ultra vires, If they were not in fact spéculations on 
ttie rise and fall of cotton, but were made in the ordinary and legltimate 
business of ttie miU for Its own use. 

3. Contraots FOK Future Delivert— Validity. 

Where such contracts are not illégal in their orlgin, the carrying of them, 
and paying from time to time the margins on them, are not'invalid if thelr 
purpose is to save the corporation from loss. 
8. Samb— Test oy Validity. 

The true test of the validity of a contract for future delivery Is whether 
it could be settled only in money, and in no other way, or whether the par- 
ty selling could tender and compel the acceptance of the particular com- 
modlty sold, or the party buying could compel the delivery of the commodlty 
purchased. 

4. Samk — Intbnt op Parties. 

Under Acts Assem. S. C. 1883 (18 St. at Large, p. 454), relating to con- 
tracts for sales for future delivery, validity dépends upon the bona flde In- 
tent of the parties. 
6. Same^Burden of Phoof. 

The burden of showing that a contract of sale for future delivery, whlch 
expressly gives the rlght to the seller to deliver and to the buyer to demand 
the delivery of the article sold, is Invalid, Is on the party attacking Jts 
validity. 

6. Same— Advancbs by Thihd Party— Margins. 

Though a third party advancing money to pay losses on an invalid contract 
of purchase for future delivery might, under some «ireumstances, be so 
connected wlth the immorality of the contract as to be afCected by It, yet 
where he had no Irnowledge of the inception of or early payments on the 
transaction, which was on its face regular and valid, and carried on in good 
faith, and hls advances were made to prevent loss, and after the whole 
risli had been incurred, It would not be équitable to îiold him responsible, 

7. Samb— Validity of Mortgagb. 

In such a case a mortgage given to the third party by the purchaser, a 
corporation, to secure his advances, would be binding. 

Oothran, Wells, Ansel & Oothran, for complainants. 
Haynswortà & Parker, for défendant. 

SIMONTON, Circuit Judge. This case cornes up on an original and 
a cross bill. The original bill is filed to f oreclose a mortgage given by 
the Camperdown Mills to secure past and future advances. Pending 
this main cause, Julius 0. Smith and other stockholders flled their péti- 
tion for leave to intervene in the cause, and to be made parties hereto. 
Leave havlng been granted, they came in, and, flling their answera, 
flled also their cross bill. The cross bill charges that certain items 
of indebtedness to the complainants, as shown in their account, were 
incurred by the offlcers of the corporation without lawful authority, 
in fact and in law, and are not binding on the corporation; certainly 
not on those stockholders who did not authorize or participate in the 
unauthorized and illégal acts. 

The main facts are thèse : The Camperdown MUls is a corporation 
of the state of South Carolina, engaged in the manufacture and sale of 

82 F.— 53 
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cotton goods. In the year 1887, during the presidency of Mr. Ham- 
mett, he bougHt for the mill 2,700 baies of cotton for future delivery. 
Closing out this transaction, the mills inade a profit. In 1890, Prési- 
dent Hammett made another purchase of 1,500 baies of cotton for fu- 
ture deliTery, and in 1891 Mr. Beattie, président, under the instruc- 
tion of the board of directors, made another purchase of 1,500 baies of 
cotton for future delivery. 0. H. Sampson & Co., having their offices 
in New York and Boston, were the commercial agents of the Camper- 
down Mills, aiding them by advances towards their commercial capi- 
tal, and receiving and selling ail the output of the mill, having a lien 
on ail goods in their hands for securing the balance of account. When 
thèse purchases for future delivery of cotton were made, the trans- 
action was through Woodward & Stillman, of New York, brokers, the 
money for margins being put up by the Camperdown Mills, at flrst 
directly, and, afterwards by drafts upon or instructions to the com- 
mercial agents, 0. H. Sampson & Co. After the transactions were 
made, but before they were closed out, Charles E. Sampson, a member 
of the firm of 0. H. Sampson & Co., was made président of the Camper- 
down Mills, and thenceforward he managed the contracts for future 
delivery made by his predecessors. The course of the cotton market 
was such that it was deemed most advisable to carry, and not to close 
out, thèse contracts, under the delusive hope that a change for the 
better would occur. While this was done, Sampson & Co. continued 
to make ail the advances necessary to carrying the cotton, and Mr. 
Charles E. Sampson, the président, at one time, in order to avoid the 
anticipated resuit of the Hatch bill, forbidding such contracts, trans- 
ferred ail the contracts from the New York Cotton Exchange, where 
they originated, to the Liverpool Cotton Exchange. Pinally the evil 
moment came. The transactions were closed out at a loss of f87,- 
551.41. This constitutes the chief part of the account of complain- 
ants, as most of the money to meet the losses was paid by them as 
the commercial agents of the mill. The manufacturing business 
proper of the mill was successful. Each year but the last there waa 
a profit made. In the reports to the stockholders this profit appeared. 
The money paid out on the future contracts did not appear in the 
profit and loss account. This money was carried as money paid to the 
brokers, not precisely as an asset, but certainly not treated as a loss, 
until the end, when the account was closed, and the loss realized. 
The directors of the company were cognizant of and approved thèse 
transactions, and at a meeting of stockholders a majority approved 
them also. O. H. Sampson & Co. were large stockholders, having, 
through their own stock and that of their friends, a controlling voice 
in the corporation. O. H. Sampson, the head of the firm, was at one 
time vice président. He was also a director. Charles E. Sampson, 
another member of the firm, as président, as we hâve seen, succeeded 
Mr. Beattie, who had succeeded Col. Hammett. There were several 
other members of the firm of O. H. Sampson & Co. Thèse had no 
other connection with the Camperdown Mills, save as commercial 
agents, and also having an interest in the stock standing in the name 
of O. H. Sampson & Co. The minority stockholders, complainants 
in the cross bill, contend that thèse transactions in futures were purely 
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spéculative in their character; tliat so they were ultra virea, and aiso 
in contravention of the express law of the state of South. Caroliha, 
whose créature this corporation was; that O. H. Sampson & Go., by 
reason of the close connection of two of the members of their firm 
with the direction and control of the company, and by reason of the 
fact that they were stockholders, had full notice of the illegality of the 
transactions; that they advanced ail the money which they did ad- 
vance with this notice; that they are affected by it, and cannot now 
recover it back. 

The first question to be discussed in reaching a conclusion of this 
most dilHcult and interesting case is, what was the character of thèse 
transactions? Were they entered into as spéculations on the rise and 
fall of cotton, or were they made in the ordinary and legitimate busi- 
ness of the mill, — purchases of cotton for the use of the mill? The 
answer to this question involves an inquiry into the motive which in- 
duced the purchases in the first instance. What was the purpose of 
Mr. Hammett and of Mr. Beattie in making the purchases of cotton 
on the New York Exchange, and why did Mr. 0. H. Sampson advise 
and approve them? It is a difiScult thing, generally, to get at the mo- 
tive for an act. Usually we try to ascertain the motive by the décla- 
rations and conduct of the parties, and by the circumstances which 
surround them. In deducing the motive in this way, much dépends 
upon the personal integrity and character of the parties. . In the prés- 
ent case we are dealing with men of the highest business character 
for integrity and lionesty. No fraud or bad motive is chargea 
against any of them. No room exists for such a charge. Personally 
none of them had any private interest to subserve. Except as the 
transactions aiïected the interests of the corporation of which they 
were officers and stockholders, none of them had a dollar's interest in 
the matter. As far as the firm of 0. H. Sampson & Co. was concemed, 
they made none of the contracts, had no interest in any one of them, 
and furnished the money needed in carrying the contracts precisely in 
the same way as they made any other advance to the corporation. 
There is a letter in the record which gives a due to the intent with 
which Ool. Hammett went into thèse opérations in futures, He in- 
augurated the practice, and we can safely présume that it was con- 
tinued by his successors and colleagues for the same reasons which 
actuated him. The letter is as foUows: 

"Greenvllle, S. 0., November 26, 188T. 
"Messrs. O. H. Sampson & Co., Boston, Mass.— Gentlemen: In a récent let- 
ter from you In reply to one of mine, in which I had reported that we had pur- 
chased ail the cotton we ^ould need at Piedmont, you expressed a regret that 
we could not say the same thing for Camperdown. There are several reasons 
why I did not do the same thing for Camperdown. One was that we had no 
place to store it until our new warehouse was completed, which has now been 
done; but the principal reason was that we did not hâve the money to pay for 
It, and had to run along as best we could from hand to mouth. On the 25th 
of October I became imeasy, and thought It very probable that the priée would 
advance materially, and before we could buy a supply; and, in order to protect 
ourselves against such, I bonght some contracts in New York. I bought 300 
baies for each of the nine months beglnning with Jannary and ending with 
September, as (oUows: [Baies set out In détail, the aggregate being 2,700 
baies.] The same afternoon of the day I bought thèse contracta they ad- 
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vanced 8 points, and In less than three weeks they had advaneed one cent per 
pound, wlilch is $5 per baie, and upon thèse contracts $13,500 profit, less the 
expenses, whlch will be about $700. It declined somewhat after that, but 
yesterday it was advaneed to nearly tùe same priée, and we could sell to-day. 
I présume, at $12,000 profit Tliis was, of course, a great temptation to 
reallze the profit, but I did not buy for tbat purpose. My plan is tMs: As 
we buy the spot cotton to sell Oie months against thèse contracts, so as to re- 
duce the cost to us. If cotton advances hère, and we bave to pay a high priée 
for spot cotton, when we sell the contraet we get a higher priée in New York, 
80 that the advantage to us is that the priée is fixed, and will not eost us hère 
more than 9 to 9% cents for the average through the season for the 300 baies 
per month. Our consumption is about 375 baies per month, and I now regret 
that I did not buy 400 instead of 300 per month. I think I hâve talked to you 
about this plan of running a mill before, and that you heartily approved of my 
suggestion. It means this, and nothing more: That we fix the price for our 
cotton before we pay for it, and know just what we are doing. Our goods 
are usually sold largely ahead, and, if we make the sales without the cotton 
to produce them, it is the worst kind of dealing in futures; but when we 
protect ourselves by buying futures of cotton, we flx the price for it to nuike 
the goods already sold, which is perfectly legitimate and proper. At any time 
when futures are low, it is the best way to run a mill, because it saves you a 
large amount of Interest and insurance and loss in weight, which neeessarily 
attaches to the purchase of spot cotton. I thought you woaild be gratiUed to 
know this, and I reaUy feel very glad to be able to make such a report. So 
far as the 300 baies per month is coneemed, it does not matter to us whether 
the price goes to 15 cents or to 5 cents. It is fixed to us at 9 to 914 cents. 

"H. P. Hammett. 
"Président Camperdown Cotton Mills." 

It clearly appears from this letter that the purpose of purchasing 
cotton deliverable in the future was to advanee the business of the 
Camperdown Mills in the course of that business, and it was deemed 
a wise — perhaps necessary — précaution in the business; that they 
were not entered into as a spéculation, or for the purposes of spécula- 
tion. The question is not whether the course suggested was wise or 
un wise, prudent or rash. Was it business, or was it spéculation? Is 
it a part of the method of conducting a manufacturing enterprise and 
the disposing of its product? If it is, then the bare fact that contracts 
were made for the future delivery of cotton does not show that the 
contracts were ultra vires and void. If the origin of thèse contracts 
was not illégal, then the carrying of them, and paying from time to 
time the margins on them, were not invalid, if their purpose was to 
save the corporation from loss. 

It is sajd, however, that such contracts are illégal per se. The con- 
tracts in the case at bar were made according to the rules of the New 
York Exchange, and afterwards according to the rules of the Liverpool 
Ck)tton Exchange. The gênerai law does not forbid contracts for the 
future delivery of any kind of personal property. Nor is the contraet 
made illégal if one or the other settles the contraet by the payment 
or receipt of money. The true test of the validity of the contraet is 
whether it could be settled only in money, and in no other way; or 
whether the party selling could tender, and compel the acceptance of, 
the particular commodity sold; or whether the party buying could 
compel the delivery of the commodity purchased. Bibb v. Allen, 149 
U. S. 481, 13 Sup. et. 950. Under the rules of the New York Cotton 
Exchange, ail sales or purchases for the future delivery of cotton con- 
tain an express provision that there must be an actual delivery of cot- 
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ton if this be required. For tliis reason thé validity of thèse con- 
tracta bas been sustained by the courts of New York. This being 
the gênerai law, is there anything in tbe law of South Carolina which 
contiicts with it? It may be assumed, for the purpose of this discus- 
sion, that such a law in South Oarolina would enter into and be a 
part of the charter of the Gamperdown Mills, a South Carolina corpo- 
ration. The législation of this state is found in Acts Assem. 1883 
(18 St. at Large, p. 454), "An act to déclare unlawful contracta for 
the sale of articles for future delivery made under certain circumstan- 
ces, and to provide a remedy in such cases." This act makes unlawful 
"every contract, bargain or agreement, whether verbal or in writing, 
for the sale or transfer at any future time * * * of any cotton, 
grain, méats or any other animal, minerai or vegetable product of any< 
and every kind unless the party contracting, bargaining or agreeing 
to sell or transfer the same is at the time of making such contract, 
bargain or agreement the owner or the assignée thereof, or his duly 
authorized agent to make or enter into such contract, bargain or agree- 
ment for the sale or transfer of such » * * cotton, grain, meata 
or other animal, minerai or vegetable product so contracted for, or 
unless it is the bona Me intention of both parties to the said "contract, 
bargain or agreement at the time of making the same that the said 
* * * cotton, grain, méats or other animal, minerai or vegetable 
product so agreed to be sold and transferred shall be actually deliv- 
ered in kind by the party contracting to sell and deliver the same and 
shall be actually reeeived in kind by the party contracting to receive 
the same at the period in the future mentioned and speciâed in said 
contract, bargain or agreement for the transfer and delivery of the 
same." The régulations of the New York Cotton Exchange are not 
in conflict with this act. Ail dépends upon the bona fide intent of the 
parties; and, as the words of the contract expressly give the right to 
the seller to deliver, and to the buyer to demand the delivery of, the 
article sold, this expresses that intent. The burden of showing that 
a contract like this, valid on its face, is invalid, is on the complainants 
in the cross bill. Irwin v. Williar, 110 U. S. 499, 4 Sup. Ot. 160. The 
record in this case discloses no direct évidence on this point. 

There is yet another view to take of this case. The contracts in 
question were made by the Gamperdown Mills, through its own bro- 
kers in New York. O. H. Sampson & Go. were connected with them 
only in lending to the Gamperdown Mills the money used for margins. 
This money was advanced in the performance of their duties as com- 
mercial agents of the corporation. It inured for the beneflt of the 
corporation alone. Sampson & Go. had no interest in the contracts at 
ail. During the whole currency of the contracts the corporation had 
the opportunity of profit, ahd by advances made by Sampson & Oo. 
the corporation had ail the chances of protection from loss. They en- 
joyed ail the opportunities for profit. When the loss was realized, 
the controlling offlcer of the corporation, with the approval of a meet- 
ing of stockholders, executed this mortgage. Suppose that the con- 
tracts made through Woodward & Stillman, the New York brokers, 
and Weld & Oo., the other brokers, were tainted with illegality; this 
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mortgage, made after the transaction to secure moneys advanced to 
pay the losses, is biuding. "An express promise to pay money ad- 
vanced to satisfy an illégal claim will sustain an action." Armstrong 
V. Toler, 11 Wheat. 258. When losses hâve been made in an illégal 
transaction, a person who lends money to the loser with which to pay 
the debt can recover the loan, notwithstanding his knowledge of the 
fact that the money was to be so used. Armstrong v. Bank, 133 U. S. 
469, 10 Snp. et. 450, quoting many casea This is also the law of 
England. Warren v. Billings, Law J. 55. The language of the su- 
prême court in Roundtree v. Smith, 108 U. S., at page 276, 2 Sup. Ct. 
630, applies to this case. There the brokers who were employed by 
Roundtree to make contracts like those in this case sued for the money 
paid by them on the margins for Roundtree and for their services, and 
recovered judgments. The case went up. In the opinion of the 
court, delivered by Mr. Justice Miller, he says: 

"It Is to be observed that the plalntifCs in this case are not suing on thèse 
contracts, but for services performed and money advanced for défendant at his 
request. And, though it is possible they might, under some circumstances, be 
so connected with the immorallty of the eontract as to be affected by it, if 
proved, tljey are certalnly not in the same position as a party sued fo^ the en- 
forcement of the original agreement." 

There is still another view to be taken of this case. It is pressed 
by counsel for complainants, and, al though its présentation is not nec- 
essary to the décision of the case, it may prove conclusive. Mr. Ham- 
mett's purchase of 1,500 baies of cotton in 1890 was made upon his own 
judgment, and not under the advice of 0. H. Sampson & Co. Mr. 
Hammett, as président of the Camperdown Mills, himself sent on to 
the New York brokers, Woodward & Stillman, the money necessary 
to inaugurate the transaction, and from time to time he sent on the 
money necessary to keep up his margins. After a time he began to 
draw on O. H. Sampson & Co. to furnish the money, and thencefor- 
ward they carried the cotton. The record does not disclose any knowl- 
edge on their part of the inception of, and the early payments upon, 
this transaction. It is to be presumed that when they began paying 
the drafts they had notice, or were put on notice. It would require 
an extrême view of this matter to hold them particeps criminis in this 
act of Mr. Hammett, and so work a forfeiture of ail the sums paid out 
by them upon his order. The purchase had been made by Mr. Ham- 
mett in accordance with his views of the beat interests of the manu- 
facturing business of the milis. It may hâve been an error, may bave 
been uubusiness-like, may hâve set a dangerous précèdent; yet he 
was selected as président because of his business character and ex- 
périence, and among the powers belonging to him was that of pur- 
chasing material for manufacture. It would not be équitable or in 
accordance with law to hold them responsible for the supposed error 
or blunder or conduct of Mr. Hammett. When they began to pay out 
money on the eontract, the whole risk had been incurred, and what 
they did was done to save loss, if possible. This being so, the account 
may be stated so as to take out ail items of money advanced upon con- 
tracts entered into with the full knowledge and approval of O. H. 
Sampson & Oo.: 
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Aggregate of account of O. H. Sampson with Camperdown Mills se- 

cured by mortgage ?92,021 25 

Total loss in futures $87,551 41 

Deduct loss on the transaction of 1890 34,470 21 

53,081 21 

Balance $38,940 04 

Crédit proceeds of yarn on hand, sold by O. H. Sampson & Co. . . . . . 26,101 88 

Balance due on mortgage debt $12,828 16 

Proceeds of sale had on foreclosure made in this case 9,050 00 

Balance unpald $ 3,778 16 

So, charging ofE losses on futures with which 0. H. Sampson & Oo. 
were participants, their debt is not yet paid out of the proceeds of the 
mortgage sale. 

Tlie account by complainants in the original bill is made up with 
monthly rests. This is not correct. Simple interest alone can be al- 
lowed, and, on both sides of the account, charges and crédits. The 
cause will be recommitted to the spécial master to restate the account 
in accordance with this opinion. Let the cross bill be dismissed. 



OOTTING V. KANSAS CITY STOCK- YARDS CO. 

mOGINSON V. SAME. 

(Circuit Court, D. Kansas, First Division. October 4, 1897.) 

Nos. 7,427 and 7,453. 

1. StATUTES— CONSTITOTIONALITY— TiTLBS. 

There Is nothing in tbe constitution or laws of Kansas requiring the 
Journals of the législative bodies to disclose the title of bills pending be- 
fore them; and It is sufficient if a tjtle sufflcient to satisfy the constltu- 
tlonal requirement first appears in the engrossed and enroUed bills, and 
thereafter on the journal, and as published in the officiai papers and the 
Session Laves. 

2. SuBJECTS OF Interstate Commbhcb — Stock- Yards Business. 

LIve stock shipped from other states to the stock yards at. Kansas City, 
to be either sold there, or, if the market is unsatisfactory, to be shipped 
to other markets, is a subject of Interstate commerce, and remains such 
until It reaches its destination, and is sold and mingled veith the gênerai 
mass of property of the state. 
8. Samb — Cobporations Sdbject to Interstate Commerce Law — Stock- 
Tards COMPANIES. 

The Interstate commerce law applies only to common carriers, and its 
provisions in respect to reasonable and just charges are not applicable 
to the business of a stock-yards company which neither opérâtes nor uses 
any railway, motive power, or rolling stock, nor otherwise engages in any 
transportation. 
4. Interstate Commerce— Stock-Tards Business— Régulation bt State. 
Neither the act of congress conceming the unloading of live stock for 
feeding, veatering, and resting (Rev. St. §§ 4386-4388), nor the act of May 
29, 1884, to prevent the exportation of diseased cattle (23 Stat 31), nor the 
act of March 3, 1891, In référence to the inspection of cattle, sheep, and 
hogs vchich are the subjecls of Interstate commerce, etc. (26 Stat. 1089), are 
of sueh a nature as to sho"w that congress has assumed the exclusive régu- 
lation of interstate commerce In live stock, to such an extent as will pre- 
vent a state législature from presci-ibing reasonable maximum charges and 
other régulations in respect to the yarding, feeding, care, and sale of stock 
by a stock-yards company. 
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B. Same. 

The tact that the yards of a stock-yards company are located on botli 
sldes of a Une between two states, so that the stock may pass to and fro 
over the state line, in the yards, In feedlng, handling, etc., does not of itself 
impress the trafflc with the diaracter of Interstate commerce. 

6. Same. 

The business of a stock-yards company In receiving, yarding, and feeding 
live stock, and making sales thereof, for the owners, though performing 
thèse services for a mixed interstate and local tralHc, is such an incident 
to commei-ce as may be subject to restriction In its charges by state légis- 
lation. 

7. CoNSTiTUTioNAL Law — Taking Propbiitt without Ddb Pkocbss. 

In determining whether state législation limiting or regulating the 
charges of a corporation engaged in a business aff ected by a public interest, 
as tliat of a stock-yards business, amounts to a taking of property without 
due process of law, the primary inquiry Is whether the act deprives tlie 
owners of a falr and reasonable retum on their investment, the rights of 
the public being considered. And, in determining what is the Investment 
upon which a reasonable retum must be allowed, the législature is not 
bound to accept the présent valuation of the corporate stock, which has 
been bullded up to a premlum on the assumption that its status would con- 
tinue the same and the législature would never exercise its power of regu- 
lating charges. 

8. Same— State Statutes. 

A state statute so limiting the charges of a stock-yards company as to 
allow It a net income equal to 5.67 per cent, annually on tlie aetual value 
of its plant, or of 4.24 per cent, of its value as expressed In its shares of 
capital stock at their par value, does not operate to deprive It of its property 
without due process of law. 

9. Same. 

The Eansas statute of March 3, 1897, regulating stock yards, fixing com- 
pensation for yarding, feeding, and watering live stock, and flxing a limit 
for the priées of feed, etc., is not in violation of any provision of the féd- 
éral constitution, as applied to the Kansas City Stock-Yaxds Company. 

Albert H. Horton and D. R. Hite, for complainants. 
L. G. Boyle and David Martin, lor the attorney gênerai. 
Pratt, Dana & Black, for other défendants. 

FOSTER, District Judge. Thèse cases are again before the court 
on the complainants' applications for a temporary injunction. In 
connection therewith, the demurrers to the bills, the master's report, 
and exception thereto, hâve been discussed by connsel. The chief 
question involved is the validity of the act of the législature of March 
3, 1897, regulating stock yards; flxing compensation for yarding, feed- 
ing, and watering live stock; and flxing a limit for the priées of feed, 
etc. This law is assailed by the complainants on several grounds: 
First, because its title was never adopted by the législature; second, 
because the business of the stock-yards company is interstate com- 
merce, and the law is inapplicable; and, third, because it deprives the 
complainants of a fair and reasonable return on their capital invested, 
and is in violation of the fourteenth amendment to the constitution. 
I shall consider the several questions in the order stated. 

Without référence to the oral testimony of members of the législa- 
ture as to what was done by that body in its proceedings touching 
this law, and adopting this title, we find from the house journals that 
house bill No. 87, "An act to regulate stock yards, and providing pun- 
ishment for the violation thereof," was introduced on January 15, 
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1897, and referred to the committee on live stock. On February 3d 
the chairman of that committee reported the bill back to the house, 
with a substitute. From that time forward this substitute is de- 
scribed in the journals as "substitute for house bill No. 87, an act to 
regulate stock yards, and providing punishment for the violation 
thereof." This substitute was flnally passed, and its title, as pub- 
lished, appears for the flrst and only time in the journal in the report 
of the committee on enrolled bills. The engrossed and enrolled billa 
both bear the title as published. It seems that the title, wherever it 
is used in connection with house bill 87, was the title of the original 
bill, and not of the substitute; and ail that we know of the substitute 
or of its title is that it was a substitute for "house bill 87, an act to 
regulate stock yards," etc. The chief object of numbering bills is to 
identify them. There is nothing in the constitution or laws requiring 
the journals to disclose the title of any bill. AU of the législative 
proceedings could hâve been had on this substitute, and its identity 
preserved, by simply calling it "Substitute for House Bill No. 87." 
When the title of this act does appear in the journals, it is in the 
words of the act as enrolled and published in the officiai paper anS 
chapter 240 of the Session Laws. It seems to me, this is sufficient. 
Is this live stock, as transported by the railroad companies, and 
handled by the Kansas City Stock- Yards Company, the subject of 
interstate commerce? It appears from the évidence and the report? 
of themaster that the shipments of live stock received at thèse yards 
originate from varions states and territories. The following tabu- 
lated statement gives complète information of the sources and the 
numbers of stock received at the yards during the year 1896: 

OBIGIN OP STOCK BT STATES AND TP^KBITORIES. 



State or Terrltory. 


Cattle. 


CalTe». 


HogB. 


Sheep. 


Horses and 
Mules. 


TotnU 




863,430 

217,2.->7 

204.271 

1R8,»1S 

78.720 

44,746 

36,876 

28,178 

11,461 

9.809 

6,512 

6..5.'i2 

4.327 

4,304 

2,808 

2,077 

1.410 

604 

491 

293 

3,306 


.3.3,183 
19.036 
6.908 
20,247 
6,073 
2.737 
2,988 
1.028 
2,661 
2,879 

l.'j 
984 
131 

262 
1 
11 

497 


1,625,848 

12,842 

067.248 

68,875 

87,67» 

682 

494 

186,894 

232 

42 

6,143 
490 

806 


294.997 

14ri,565 

109.621 

2.994 

6.769 

90,866 

SM41 

31,527 

49 

3,120 

162,631 
4,1 7 
6,910 
3:i,638 
3,479 
7,350 
63 

225 
1,344 


82,188 

45 

20,825 

27 

122 

782 

1,863 

£90 

2 

176 
1 
99 
65 
641 
293 
6» 
»1 
29 

2S2 


2,849,596 

894,735 

1,008,873 

280,511 

178,868 

189,715 

128,291 

198,985 

14,973 

12,8:<2 

9.832 

168,274 

14,672 

11,964 

86,511 

6,429 

«.284 

824 


Texas 






OklaUoma 






Nebraska 






Old .Mexico 


Dtah. ... 


Arkansas... 


Idaho 








Illinois 




582 


Cftlifornia..,,, .,, 


547 


























Tennessee 






t,W 






Total 


...1 7U.r,3ll 


100,166 


2,605,575 


993,126 


67,847 


S,47I,24S 
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It will be observed that, of the 5,471,246 head of live stock received 
during that year, Kansas furnished 2,849,596 (more than one-haJf of 
the whole nmnber); Missouri furnished 1,008,473; Texas, 394,735; 
Nebraska, 198,985; Utah, 168,274; Colorado, 139,715; Indian Ter- 
ritory, 280,511; Oklahoma Territory, 178,863 ; New Mexico, 128,299; 
and other states and territories lesser amounts. About 60 per cent, 
of the whole shipments were consigned to the Kansas City stock 
yards, aad about 40 per cent, were billed through to other markets, 
with the privilège of stopping over at Kansas City, testing the mar- 
ket there, and, if not satisfactory, they were to be shipped forward 
on the original bills. It resulted, however, as the master reports, 
that over 95 per cent, of ail the stock received was disposed of at 
the Kansas City stock yards. There can be no doubt that ail live 
stock shipped from other states than Kansas and Missouri to thèse 
yards is the subject of interstate commerce; nor can there be any 
doubt that shipments of stock originating in Kansas and Missouri, 
and consigned to other states, corne under the same désignation. 
Stock shipped from points in Kansas, consigned to the yards, and 
sold there, would be local business. So it will be seen that a large 
proportion of the stock, by reason of the points of loading, and the 
places to which it is consigned, enters upon the stream of interstate 
commerce; and, having become the subject of commerce, it remains 
such until it reaches its destination, and is sold and mingled with the 
gênerai mass of property of the state. Brown v. Maryland, 12 Wheat. 
419; Leisy v. Hardin, 135 U. S. 108, 10 Sup. Ct. 681. Ail interstate 
commerce, and ail instrumentalities of such commerce, are under the 
control of congress; and the state cannot regulate or tax them, 
except in a limited respect. In a gênerai sensé, the failure of con- 
gress to act is indicative that commerce between the states shall be 
free and untrammeled. Such matters, however, as appertain to the 
police power of the state, and such as are merely aids or incidents to 
commerce, where congress has not acted, are recognized as being 
within the limit of state authority. Bobbins v. Taxing Dist., 120 
U. S. 489, 7 Sup. Ct. 592; Bowman v. Kailway Co., 125 U. S. 497, 8 
Sup. Ct. 689, 1062; Leisy v. Hardin, 135 U. S. 110, 10 Sup. Ct. 681. 
It is contended that congress has taken such action in the matter of 
the shipment and transportation of this live stock as would prohibit 
the state from passing the act in controversy, and stress is laid espe- 
cially upon the interstate commerce act (24 Stat. 379). It will be 
observed that this act, by its terms, is conflned to common carriers 
engaged in the transportation of persons and property by rail or 
water, or both, and includes ail instrumentalities of such shipment 
or carriage. It prohibits discrimination or préférence in rates for 
like services. It prohibits a greater charge for transporting persons 
or property for a shorter than for a longer distance. It prohibits 
pooling of earnings between common carriers. It requires them to 
publish their rates and fares for freight and passengers, and exacts 
a great many other requirements of common carriers. It further 
provides that : 

"AU charges made for services rendered or to be rendered in the transporta- 
tion of passengers or property as aforesaid or in connection tlierewitli, or for 
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the receivlng, dellvering, storage or handllng of such property, shall be rea- 
sonable and just, and every unjust and unreosonable charge for sucli service 
is prohibited and declared to be unlawful." 

This déclaration by congress that ail charges shall be reasonable 
and just, if applicable to the stock-yards company, has added nothing 
to the requirements of the law before that act was passed. It is 
merely a réitération of the common law. It does not undertake to 
fix any spécifie price for any service rendered, and it cannot be said 
that the stock-yards company is in any sensé a common carrier. The 
master's report shows that the company neither owns, opérâtes, nor 
uses any railway motive power or rolling stock. Section 8 of the 
act provides that any common carrier, subject thereto, who shall do, 
cause to be done, or permit to be done, any act prohibited or declared 
to be unlawful, etc., shall be liable to the person injured for ail 
damages sustained. This penalty being aimed at, and recoverable 
only from, common carriers, makes it clear that the act was intended 
to apply to them alone. No one would think of suing this stock- 
yards company, under that section, for excessive charges. The law 
of congress concerning the unloading of cattle during their ship- 
ment (sections 4386-4388, Rev. St.) is a humane provision, fixing a 
maximum period of 28 hours for conflning live stock without rest, 
food, or water. No one would question the necessity of unloading, 
feeding, watering, and resting this live stock; and the duty, from a 
moral, if not from a flnancial, standpoint, to do this act of humanity 
for thèse poor créatures, was just as imperative before as after the 
passage of the law. But this requirement has not imposed any régu- 
lation which conflicts with the law of the state. The act of congress 
of May 29, 1884 (23 Stat. 31), to prevent the exportation of diseased 
cattle, has been referred to. When this case was before this court 
for considération upon an earlier hearing, I had occasion to say that 
there was nothing in said act to conflict with the provisions of the 
act of the législature. I see no reason for changing the views then 
expressed. 

Considérable stress has been laid in the argument by counsel for 
the complainants upon the act of congress of March 3, 1891 (26 Stat. 
1089), in référence to the inspection of cattle, sheep,. and hogs. Sec- 
tion 3 of the act provides that the secretary of agriculture shall cause 
to be inspected, prier to their slaughter, ail cattle, sheep, and hogs 
which are the subjects of Interstate commerce, and which are about 
to be slaughtered, and that the inspecter shall stamp or label the 
carcasses, etc., approving or condemning them as lit or unflt for hu- 
man food. Section 5 makes it unlawful for any person to transport 
or cause to be transported from any state or territory into any other 
state or territory any méat so condemned, etc. Under thèse "acts of 
congress for quarantine and inspection of cattle, sheep, and hogs, the 
secretary of agriculture has established quarantine régulations for 
cattle shipped from Southern localities during certain months of the 
year, and has established a system of inspection of cattle, sheep, and 
hogs about to be slaughtered. Thèse Southern cattle are put in sep- 
arate pens, and are under the direction, as to sanitary requirements, 
of the government live-stock inspecter. There is nothing in thèse 
laws, or in the rules and régulations made thereunder, that touches 
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the matter of charges for yardiûg or feeding the stock, or the receiving 
of the same, by the stock-yards company, in the regular course of 
business. 

On this Une of considération, the remaining question is this : Are 
thèse stock yards, as operated, such incidents to commerce, only, that 
the state may be permitted to flx the charges for the services per- 
formed, and for the feed furnished for the stock? Of course, no act 
of the législature can hâve an extraterritorial opération, and just 
what application the act would hâve to any particular transaction by 
reason of the yards being on both sides of the Une between Kansas 
and Missouri, or the détails that may arise from the unique situation 
of the yards, need not be anticipated; but the passing of this stock to 
and fro over the state line, in the yards, for convenience in feeding or 
handling, does not of itself impress the traflac with the character of 
Interstate commerce. We hâve to deal with the matter in a broader 
sensé, and speak of the subject of this act as a matter within the terri- 
torial jurisdiction of the state, and in some degree the subject of com- 
merce between the states. The évidence shows that the yards are 
chiefly in Kansas, and that more than one-half of ail the stock is re- 
ceived and unloaded there. The yardage and feeding are mostly ren- 
dered before the stock is sold. From the best considération I hâve 
been able to give this subject, reasoning from analogy, and applying 
principles aimounced in decided cases, I am of opinion that this stock- 
yards company, performing duties for a mixed trafiQc, Interstate and 
local, is such an incident to commerce as may be restricted in its 
charges by act of the législature, in the absence of congressional 
action. This corporation has its existence under the laws of Kansas, 
and the law requires it to keep a gênerai office for the transaction of 
business within the state, and the use of the property is one in which 
the public has an interest. The question presented hère is essen- 
tially the same as in the cases of Munn v. Illinois, 94 U. S. 113 ; Budd 
V. New York, 143 U. S. 517, 12 Sup. Ot. 468; Brass v. North Dakota, 
153 U. S. 391, 14 Sup. Ot. 857; State Taxes on Kailway Receipts, 15 
Wall. 293; Cooley v. Board of Wardens, 12 How. 299; Packet Co. v. 
Keokuk, 95 U. S. 80; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 
196, 5 Sup. et. 826; Henderson Bridge Co. v. Henderson City, 141 
U. S. 679, 12 Sup. et. 114. 

The next and last question to be considered is whether this act of 
the législature violâtes the constitution of the United States, by tak- 
ing the property of complainants without due process of law, or de- 
priving it of the equal protection of the laws. This is one of the ma- 
terial questions reserved from the hearing of thèse cases in April last. 
In the opinion of this court at that time the foUowing language was 
used: 

"The rule is well settled that any législation, flxing rates, which deprlves 
a person or corporation of ail compensation on capital invested, is obnoxious 
to the constitution, and the enforcement of such législation will be enjoined 
by the courts." Cotting v. Stock- Yards Co., 79 Fed. 683; Reagan v. Trust 
Co., 154 U. S. 362, 14 Sup. Ct 1047; Turnpike Co, v. Sandford, 164 U. S. 
578, 17 Sup. Ot. 199. 

After citing Dow v. Beidelman, 125 U. S. 680, S Sup. Ct. 1028; 
Southern Pac Go. v. Board of Eailroad Com'rs, 78 Fed. 261; Chi- 
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cago, M. & St. P. Ky. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 
702; Ames v. Kailway Co., 64 Fed. 165; New Memphis Gas & Light 
Co. V. City of Memphis, 72 Fed. 952, — the court in tiiis case says: 

"So it seems to be established by most récent interprétations of the consti- 
tution that législation which prevents a f air and reasonable return— tbe rights 
of the public considered— for capital engagea in legitimate business is ob- 
noxious to the constitution." Cotting v. Stock-Yards Co., supra; Ames v. 
Kailway Co., supra; Budd v. New York, supra; Banking Co. v. Smith, 128 
U. S. 174, 9 Sup. Ct 47. 

So the question, briefly stated, is this : Does this act of the légis- 
lature deprive the complainants of a fair and reasonable return — 
the rights of the public considered — on their investment? In order to 
answer this question intelligently, we hâve primarily to ascertain the 
amount or value of the capital invested, and the probable return or 
income which will be realized under the rates flxed by the law. On 
this Une of investigation, the parties hâve introdueed voluminous 
testimony before the master; and his report, after considering ail the 
évidence, has condensed the matter to several iindings of facts. It 
should not be assumed that courts, in deciding this constitutional 
question, can undertake to flx rates, but merely to décide whether the 
rates prescribed by the law are in violation of the complainants' con- 
stitutional rights. It appears from the sixth finding of the master 
that the origin of the stock-yards business at Kansas City was as fol- 
lows : In September, 1871, a corporation known as the Kansas Stock- 
Yard Company was incorporated, with a capital stock of $100,000. 
In February, 1875, this was increased to $200,000. In 1876 the Com- 
pany reorganized under the name of the Kansas City Stock- Yard 
Company, with a capital stock of |500,000, and in July following re- 
ceived from the old corporation a conveyance of ail its property. In 
November of the following year it increased its capital stock to 
$1,000,000. On December 10, 1883, the company against reorganized, 
— this time as the Kansas City Stock-Yards Company, — with a capital 
stock of $2,500,000, and on January 1, 1884, the new company received 
from its predecessor a deed of conveyance of ail property owned by it, 
for the express considération of |5, and the assumption by the 
grantee of ail the debts, duties, and obligations of the grantor; and 
the new company issued to the stockholders of the old company cer- 
tiflcates of stock of the aggregate par value of about $2,000,000, each 
stockholder receiving two shares for each share held by him in the 
old corporation. The stockholders in the two companies at said time 
were identical. The capital stock of the last-named company was in- 
creased in July, 1887, to $5,000,000, and in February, 1894, to $7,- 
500,000. On December 31, 1896, there had been issued and was out- 
standing stock of the par value of $7,368,650, of which $2,484,500 had 
been paid for in cash, and the balance had been issued to the stock- 
holders by way of dividends at varions times, and for varions pur- 
poses. It is explained that the action of the présent corporation in 
issuing two shares of its stock for each share of its predecessor was 
based upon the fact that the value of the property had really doubled 
at the time of the transfer. The master has made a detailed report 
of the différent pièces and parcels of real estate owned by the défend- 
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ant corporation, wlien. acquired, cost of same, and aiso of the build- 
ings, pens, and other improvements which hâve been constructed 
thereon, with the cost and présent value thereof, and bas reached the 
conclusion that at the présent time the fair value of ail the tangible 
property owned by the défendant, and used for stock-yards purposes, 
is $5,388,003.25. It is contended by the complainants that this is an 
unfair and illégal mode of reaching the value of the property; that it 
flrst destroys the plant, as a living, going business, and then values 
its parts in détail. It is contended that the business or good will 
of the property should be considered, and the plant, as a whole, in 
opération, should be taken into account, in flxing its value. On this 
line of estimation, several of complainants' witnesses hâve valued the 
property as high as $10,000,000. The évidence shoves that for about 
15 years past the corporate stock of the défendant has been held at a 
premium of from |10 to |40 a share. It must be admitted that the 
value of corporate property, as represented by the stock, will rise or 
fall in proportion to its power to make dividends, either présent or 
prospective; and that, again, dépends largely upon the rates vphich the 
corporation is permitted to charge for its services and property. It ap- 
pears from the master's report that when the législature vpas consid- 
ering the passage of this law the capital stock dropped nearly to par, 
and that after its passage it was held at a figure not much above its 
par value. This fact demonstrates that the reason for its reaching a 
premium vras because the company had been permitted to flx its own 
rates for yardage and feed, without interférence by the state. Now, 
assuming that the législature may regulate thèse charges vpithin rea- 
son, it would be absurd to say that a valuation of tangible and intangi- 
ble property created and builded up to a premium on the assumption 
that the status would continue, and the législature would never exer- 
cise the power it possessed, must be accepted by the state in fixing . 
rates and charges. Mr. Justice Brewer, in deciding the raie for val- 
uing property for such législation, after referring to dépréciation 
from original cost (Ames v. Eailway Co., 64 Fed. 165), says: 

"Nevertheless, the amount of money that has gone Into the railroad prop- 
erty— the aetual investment, as expressed, theoretically, at least, by the 
amount of stock and bonds— is not to be Ignored, even though such sutn is 
far in excess of the présent value. • • *" 

And then he cites from the case of Eeagan v. Trust Co., 154 U. S. 
412, 14 Sup. et. 1059, as follows: 

"It is unnecessary to décide, and we do not wish to be understood as laying 
down, as an absolute ruie, that in every case a failure to produce some 
profit to those who hâve invested their money in the building of a road is 
conclusive that the tariffl is unjust and unreasonable. And yet justice de- 
mands that every one should receive some compensation for the use of his 
money or property, if it be possible without préjudice to the rights of others. 
» • *" 

The learned justice further says in that case: 

"It is not always reasonable to cast the entire burden of the dépréciation 
on those who hâve invested their money in railroads." 

The converse of this proposition is equally true. If the investor 
may not bear ail the burden of the dépréciation, he should not enjoy 
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ail the benefit of the appréciation. It does not appear tliat com- 
plainants paid anything beyond the par value for their stock. Un- 
der this view of the case, aeither the complainants nor the stock- 
yards Company can maintain a valuation on this property, beyond the 
par Talue of the stock, for the purpose of determining the reasonable- 
ness of the rates fixed by the législature. Indeed, when we consider 
the amount of money actually paid by the stockholders, — ^the amount 
of money they hâve invested in this enterprise, and on which the 
constitution guaranties them a fair return, — ^it is exceedingly doubt- 
ful if the value reported by the master is not the correct basis. The 
following table exhibits, in brief and graphie form, the character 
and amount of the capital stock of the défendant company and its 
predecessors since their organizations, together with the percentage 
of profits declared and paid to stockholders in cash, in stock based 
upon earnings, and stock based upon increased value of real estate. 
The flrst column représenta the actual cash paid by stockholders; 
the second, the dividends paid. The dividend in 1883, of |321,295, 
was composed of both cash and real estate. The third column repre- 
sents the per cent, on the stock actually paid ; the fourth represents 
stock dividends paid from earnings; the flfth, dividends based on 
increased valuations of lands; the sixth column represents the total 
capital stock issued; the seventh column, the total dividends de- 
clared ; and the last column, the per cent, of profit. 
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It appears that the company did not always divide its total net earn- 
ings among its stockholders in the form of cash dividends, but some- 
times placed portions to construction account and surplus. Thus in 
the year 1896 the gross earnings were $1,023,870.20; operating ex- 
penses, f 368,059.05 ; net earnings, $655,811.15. Of this amount, $429,- 
160.00 was taken for cash dividends, $169,584.65 for construction, 
and $57,066.50 was passed to surplus account. It will be observed 
that the total net earnings, not including the $169,584.65, as part of 
the operating expenses, would be about 8.09 per cent, on ail the 
capital stock issued. If, however, the sum placed to construction 
account be deducted from the earnings, the net amount would be 
$486,226.50, or about 6.6 per cent, on the capital stock. There has 
been much controversy over this item of $169,584.65; the complain- 
ants contending that it is properly chargeable against the earnings, 
as operating expense or cost of maintenance, while the attorney gên- 
erai controTerts this proposition. It appears that the company has 
not charged it to operating expenses, but to construction account. 
Eeferring to the items which make up the $169,584.65, the master re- 
ports as follows: 

Bxtending and enlarglng water and sewer mains, rendered nec- 
essary by reason of a rearrangement of the System and struc- 
tures $ 6,342 49 

New vladuct, cbutes, and fences, brick paving, sheep sheds, com- 
pletlon of the power plant and of the new addition to Bxchange 
Building, begun in 1885, new hay and grain barns, and other 
buildings; ail being original construction, and extensions of 
improvements where there had been none before 109,481 56 

Brick paving in pens and alleys, to replace wornout plank floor- 
ing; this expenditure adding its cost to the value of the plant. . 38,002 64 

It wiU be seen that the largest item in this account is clearly for an 
extension of the plant, and not for maintenance or repairs. In the 
opération of this plant there is a constant wear and tear, and damage 
by the éléments, to ail the buildings, pens, and appliances, which hâve 
to be restored from the earnings before the net profits are determined. 
Whether this be called "operating expenses," "cost of maintenance," 
or "construction," matters but little, so that it is a proper charge for 
maintaining and preserving the property. But under this account 
the company could not construct new and original improvements. It 
could reconstruct or repair buildings or other appliances to take the 
place of others worn out or impaired. Inasmuch as thèse repairs 
must vary from year to year, sometimes being large in amount, and at 
other times small, it is necessary to reach something like a gênerai 
average for the yearly expenditures. After a new pavement has 
once been constructed, it will last many years, with a trifling expense 
for repairs; hence the whole cost of such construction, even though it 
be in the line of maintenance, should not be charged up as an annual 
expense. The évidence shows that, aside from this item of $169,- 
584.65 in controversy, there is aJready a charge of $32,251.95 against 
the earnings for repairs. The report of the master and the évidence 
shows that the total value of ail buildings and other improvements of 
ail kinds upon the land is about $1,500,000. Of this sum, about 
$250,000 is in the brick Live-Stock Exchange Building, and probably 
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as much more in brick stables, steel bridge over the Kansas river, 
riprapping, power plant, and other permanent structures, of which, 
the yearly expense of maintaining would be small. Besides this, the 
vitrifled brick paving cost |175,000, leaving about $825,000 of improTe- 
ments of a more perishable character. About one-balf of this amount 
consists of wooden structures of various kinds, which are not subject 
to unusual wear and tear or dépréciation, while the other half is sub- 
ject to unusual wear and damage, by coming in contact with live stock. 
The master has not reported what would be the average yearly ex- 
pense of maintaining thèse improvements, and the testimony of the 
witnesses differs widely on the subject; but, from the best judgment 
I can form from the testimony, a yearly dépréciation of 2 per cent, on 
the first class of improvements, 5 per cent, on the second class, and 
10 per cent on the third class, making an aggregate of |75,400, would 
be reasonable. 

The master, in making up his valuation, omitted two tracts of real 
estate, containing, respectively, 8.028 and 12.122 acres, owned by the 
Company, which were regarded by him as disconnected from the stock- 
yards business. The complainants contend that they should be in- 
cluded within the plant; and I think their contention may be acceded 
to, in this matter. The master flnds the value of this property to be 
$126,140, which, added to the valuation f ound by him, makes the sum 
of $5,614,143. 

The master has applied the rates fixed by the statute in con- 
troversy to the business of the company for last year, and flnds that 
the net income would hâve been reduced $300,651.70. The property 
produced a gross income of $1,023,870.20. Deducting the operating 
expenses, $335,537.10, and $75,400 for maintenance and repairs ($410,- 
937.10), we hâve net earnings of $612,933.10. Under the statute it 
would be reduced $300,651.70, leaving net income of $312,481.40,— a 
percentage of 4.24 on the stock at par, and 5.67 on the value of the 
plant as found by the master, with the addition above noted. If we 
accept the latter valuation, the returns on the investment seem to be 
fair and reasonable. If we take the property at its stock value, it is 
a doser question. A eut of $300,651.70 on a net income of $612,933.10 
is radical législation; it may be, too radical. The largest réduction 
is on cattle, the former charge being 25 cents per head, and under 
the law 15 cents per head is allowed. The other réductions are not so 
great, and the priées fixed for f eed are libéral. It is a matter of com- 
mon knowledge that a great deal of money, during the last décade, 
has sought investment in government bonds, and other high-class 
securities, at interest as low as 4 per cent, per annum. The answer 
to this argument is évident. It is not the case of money invested in 
business, with the risks and uncertainties of trade. There are other 
matters worthy of considération. In 1893 the company increased its 
rate on cattle from 20 to 25 cents per head. In view of the large 
earnings Of the company at that time, and the amount of cash actually 
invested, it is difficult to cohceive of any good reason for this in- 
crease. There is about $1,000,000 of property owned by the company 
which is not connected with the yards, or used for stock-yards pur- 
poses. It appears from the report of the master that the total taxes 
82 F.— 54 
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paid Ijy the Company, both inKansas and Missouri, in 1896, were 
122,671.25. Besides, it does not always follow that a decrease in 
rates results in a corresponding decrease in net earnings. Grenerally, 
business under the stimulus of reduced rates increases in volume. I 
hâve but little in the way of précèdent to guide my judgment in this 
matter. In the case of Turnpike Go. v. Sandford, 164 U. S. 596, 17 
Sup. et. 205, the court, speaking of th.e income of the turnpike Com- 
pany, uses the following language: 

"We could not say that tlie act was unconstitutlonal merely because the 
Company, as was alleged, and as the demurrer admltted, could not earn 
more than four per cent, on Its capital stock. It cannot be sald that a cor- 
poration Is entitled, as of right, and wlthout référence to the Interest of the 
public, to realize a given per cent, upon its capital stock." 

While this question is not entirely free from doubt, I am not -will- 
ing to say that the percentage of profit which will be realized upon 
this property under either of the valuations above referred to is so 
unfair and unjust as to make the law unconstitutional. The applica- 
tion for temporary injunction is denied, and the temporary restrain- 
ing order revoked. 
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HIGGINSON V. SAME. 

(Circuit Court, D. Kansas, First Division. October 28, 1897.) 

Nos. 7,427 and 7,453. 

1. Commerce— Législative Régulations— Stock Yaeds. 

A stock-yard business, located In a large city, at the Junction of many 
railroad Unes, which furnishes the only proper faciUties for the unload- 
ing, resting, and feeding of live stock in transit, and for the sale of cattle 
within said city, Is affected with a public use, so as to be subject to législa- 
tive central, and the proper législative body may prescrite a maximum rate 
of compensation for the care and handling of stock thereat. 

2. Interstate Commerce- Stock-Yards Business. 

; It is doubtful whether the business of a stock-yards company, which Itself 
nelther buys nor sells live stock, but merely renders services to the owners 
thereof, in yarding, feeding, watering, and weighing the animais, consti- 
tutes Interstate commerce, though a large proportion of the animais come 
to its yards from other states, and are therefore themselves subjects o£ 
Interstate commerce. ïhe fact that a particular stock yard extends over 
the boundary Une between two states does not make the business there car- 
ried on Interstate commerce. 

3. Same— Régulation by Statb. 

Conceding that the business of a stock-yards company In handling live 
stock in transit from other states is so intimately related to Interstate com- 
merce which is transacted in its yards by other persons that congress might 
lawfully presçribe maximum charges for yarding, feeding, and caring for 
stock coming from other states, yet this power is not of such an exclusive 
character as to prevent the state from preseribing such rates, In the ab- 
sence of any législation on the subject by congress. 

4. Constitution AL Law— Due Peocessand Equal Protection— Confiscation 

— FixiNG Compensation fob Services Rbndbkbd. 

In determinlng whether a state statute preseribing rates of charges by a 
stock-yards company is reasonable, or confiscatory, so as to amount to a 
taking without due process of law, or the déniai of the equal protection 
of the laws, a prime factor is the valuation which shall be placed on the 
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property of the stock-yards company used In lis business of yarding and 
feeding stock. 
6. Samk. 

When a valuation Is placed on property, whlch has become aiiiected with 
a public use, for the purpose of ascertaining whether the maximum rate 
of compensation fixed by law for its use is reasonable or otherwise, the 
Income derived therefrom by the owner before it was subjected to légis- 
lative control cannot always be accepted as a proper test of value, because 
the charges then made may bave been excessive and unreasonable. And, 
■when the property has been capitalized by issulng stock, neither the market 
value nor the par value of the stock can be accepted In aU cases as a proper 
criterion of value, because the stock may not represent the money actually 
Invested, and because the property may hâve been capitalized mainly with 
référence to its income-produeing capacity, on the assumption that It was 
ordinary privatê property. whlch the owner may use as he pleases, wlthout 
being subject to législative control. On the other hand, the owner is en- 
titled to the beneflt of nny appréciation in value above original cost re- 
sulting from natural causes, sucli as improvements made in the vielnity, 
growth of the town, etc. 

6. Same. 

A State statute prescribing maximum charges to be made by a stock- 
yards Company,' and which allows an Income of 5.3 per cent, annually on 
the actual value of the property used for stock-yards purposes, or of 4.(5 
per cent, on the capitalized value of the property and business, is not con- 
fiscatory, though it reduces the previous net income nearly 50 per cent. 

7. Temporart Injunction— Dismissal of Bill. 

In a suit to enjoin the enforcement of a state statute prescribing maxi- 
mum charges of a given business, on the ground that it amounts to an 
unconstitutional confiscation of property, where the questions involved are 
doubtful, the court, though it décides to dismiss the bill, will grant a 
temporary injunction pending a probable appeal; it appearing that the en- 
forcement of the statute meantime would produce great harm to the com- 
plalnant's business. 

J. M. Woolworth, A. H. Horton, and D. R. Hite, for complainants. 
L. C. Boyle and David Martin, for the attorney gênerai. 

Before THAYEE, Circuit Judge, and FOSTER, District Judge. 

THAYER, Circuit Judge. Thèse cases hâve been before this court 
on two previous occasions — First, on an application for a preliminary 
injunction ; and, second, on a motion to continue the injunction. 79 
Fed. 679; 82 Fed. 839. The nature of the litigation, and the ques- 
tions involved therein, hâve therefore become well known, and are 
familiar to the bar. For thèse reasons it does not seem necessary 
on the présent occasion to do more than announce in a succinct form 
the conclusions which hâve been reached on the points in controversy. 

1. The property of the Kansas City Stock-Yards Company located 
in Kansas City, Kan., and Kansas City, Mo., which is used for yard- 
ing, feeding, watering, and vreighing cattle, has, by the voluntary act 
of 'the corporation which owns the same, become affected with a pub- 
lic use, and is therefore subject to législative control, state or na- 
tional, to the estent, at least, that the proper législative body may 
prescribe a maximum rate of compensation to be charged for the serv- 
ices rendered at said yards in caring for live stock. The public hâve 
a greater interest in said property, and in the management thereof, 
than in other private property, because it is located in a large city, 
at the junction point of many lines of railroad, which radiate there- 
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from in ail directions; because of the vast number of cattle and other 
live stock wMch annually seek a market in the cities wh.ere the prop- 
erty is located, or pass through said cities on their way to other mar- 
kets; and because of the manner in which, according to business 
usage, the trafiSc in cattle is carried on. The stock yards in question 
furnish the only proper facilities in the cities where they are located 
for unloading, resting, and feeding stock which is in course of transit 
to other markets. It is the place where buyers and sellers of live 
stock congregate and transact their daily business, and for that rea- 
son it is the only available market place in said cities where live 
stock can be conveniently sold and delivered. The stock-yards Com- 
pany, by its foresight and energy, has doubtless done much to create 
thèse conditions; but the fact remains that nearly ail cattle ship- 
pers and dealers residing in states and territories tributary to the 
Kansas City market are compelled to avail themselves of the facili- 
ties which the stock-yards company aflords, and to pay such charges 
as it may see flt to impose. Therefore it is that the proper législa- 
tive body has the power to flx a limit to such charges, to the end 
that they may not become excessive and unreasonable. To such rég- 
ulations every person and corporation must submit, when their prop- 
erty is of such character, or is so situât ed and subject to such en- 
vironments, that many people are compelled to become their patrons. 
Munn V. Illinois, 94 U. S. 113, 130. 

2. While much business is transacted at the Kansas City stock 
yards, consisting in the purchase and sale of live stock shipped to 
that market from other states than Kansas, which is interstate busi- 
ness, yet it is doubtful whether the stock-yards company itself is en- 
gaged in interstate commerce. It neither buys nor sells cattle or 
other animais. Its business consists in yarding, feeding, watering, 
and weighing live stock for its customers. It also loads and unloads 
stock from cars, but in this latter respect it acts merely as employé 
of the varions railroad companies, from whom alone it receives com- 
pensation for such services. The claim of the stock-yards company 
that it is engaged in interstate commerce dérives no additional sup- 
port from the accidentai location of its yards on the boundary line 
between two states. The inhérent character of the business which 
it transacts, as above described, is not changed by the fact that its 
yards are located partly in Kansas and partly in Missouri, and that 
it herds cattle on both sides of the line, and drives them, while in its 
custody, to and fro across the line, to suit its own convenience, or 
the convenience of its customers. This shifting of live stock from 
one side of the state line to the other, within its own yards, and for 
its own convenience, is not interstate commerce, within the proper 
meaning of that phrase. Conceding, however, but without deciding, 
that the business in which the stock-yards company is engaged is so 
intimately related to interstate business transacted in its yards by 
other persons that congress might lawfullv nrescribe a maximum rate 
of charges for yarding and feeding cattle shipped thereto from other 
states than Kansas, still the court is of the opinion that this power 
to fix a limit to such charges is not of such an exclusive character as 
to prevent the state of Kansas from exercising a similar power, iu 
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the absence of any législation on the subject by congress. It is not 
necessary, or even expédient, that such charges ahould be unif orm in 
the varions stock yards throughout the country, because stock can be 
yarded and fed more cheaply in some localities than in others. Di- 
verse régulations on this particular subject by the différent states 
will create no conflict of authority, and lead to no embarrassments. 
The subject, therefore, with which the Kansas statute undertakes to 
deal, is not national in its character, as was the case with the stat- 
utes involved in Wabash, St. L. & P. Ry. Co. v. Illinois, 118 U. S. 557, 
7 Sup. et. 4, and in Oovington & C. Bridge Co. v. Kentucky, 154 U. S. 
204, 14 Sup. et. 1087; but it is a matter susceptible of local régulation 
and control, without trenching on the exclusive authority of congress. 
The statute in question doès nôt impose a tax on Interstate com- 
merce, nor exact a license fee from those engaged in such business, 
nor prescribe conditions subject to which such business shall be 
carried on, nor interpose obstacles tf> the free flow of such trafflc. 
Its eflect on Interstate trafiflc is purely incidental, and, to the extent 
that it prevents excessive charges for yarding and feeding cattle in 
course of transit, it tends to facilitate, rather than to hinder, such 
trafflc. In short, it may be said with référence to the claim that the 
Kansas statute is void, because it is a régulation of Interstate com- 
merce, that such contention in behalf of the complainants must be 
overruled, on the strength of Munn v. Illinois, already cited, and sev- 
eral other cases, notably Budd v. New York, 143 U. S. 517, 12 Sup. 
et. 468, and Brass v. North Dakota, 153 U. S. 391, 14 Sup. et. 857, 
wherein state statutes limiting the rate to be charged for elevating 
grain into elevators, and storing and delivering the same, were up- 
held, as not being in violation of the commerce clause of the fédéral 
constitution. The case at bar diflers from those last cited, in that 
the state of Kansas is hère attempting to control the conduct of a 
corporation of its own création; but, without laying any stress on 
the latter fact, it is sufiflcient to say that the cases last referred to 
and the one at bar are in ail essential respects parallel, and that the 
distinction between them which counsel attempt to draw is more 
fancifui than real. 

3. The important question presentéd by thèse cases, and the only 
question .which is not foreclosed by controUing authority, is whether 
the maximum rates prescribed by the Kansas statute for yarding 
and feeding live stock are reasonable, or in their nature conâscatory. 
If confiscatory, the act, or so much thereof as prescribes rates, is 
void, by the provisions of the fourteenth amendment of the fédéral 
constitution, which prohibits a state from taking property "without 
due process of law," or denying "to any person within its jurisdiction 
the equal protection of the laws." Railroad Commission Cases, 116 
U. S. 307, 331, 6 Sup. Ct. 334, 348, 349, 388, 391, 1191; Reagan v. 
Trust Co., 154 U. S. 362, 399, 14 Sup. Ct. 1047. A prime factor in 
determining whether the prescribed rates are reasonable or confis- 
catory is the valuation which shall be placed on the property of the 
stock-yards company, which is used for the purpose of yarding and 
feeding stock. With référence to that subject, it may be said that 
différent methods of estimating the value of property may properly be 
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employed when it is valued for différent purposes. Wten a valuation 
is placed on property which bas become affected with a public use, 
for the purpose of ascertaining whether tbe maximum rate of com- 
pensation flxed by law for its use is reasonable or otherwise, it is 
obvious that tbe income derived tberefrom by the owner before it 
was subjected to législative control cannot always be accepted as a 
proper test of value, because tbe compensation which the owner 
chargea for its use may hâve been excessive and unreasonable. 
Again, when property has been capitalized by issuing stock, neither 
the market value nor the par value of the stock can be accepted in 
ail cases as a proper criterion of value, because the stock may not 
represent the money actually invested, and, furthermore, because the 
property may hâve been capitalized mainlv with référence to its in- 
come-producing capacity, on the assumption that it is ordinary pri- 
vate property, which the owner may use as he thinks proper, with- 
out being subject to législative control. On the other hand, however, 
when property is valued for the purpose last stated, it is clear that 
the owner thereof is entitled to the beneât of any appréciation in 
value above the original cost and the cost of improvements, which ia 
due to what may be termed natural causes. If improvements made 
in the vicmity of the property, the growth of the city or town where 
it la located, the building of railroads, the development of the sur- 
rounding country, and other like causes, give property an increased 
value, the owner cannot be deprived of auch increase by législative 
action which prevents him from realizing an income commensurate 
with the enhanced value of his property. Applying thèse gênerai 
principles to the case in hand, the court concludes that neither the 
sum for which the property of the stock-yards company has been cap- 
italized, to wit, $7,368,650, nor the market value of its stock, can be 
accepted in this proceeding as a correct test of its value. In the 
flrst place, the outstanding stock représenta property of the value of 
upwards of |1,000,000, not used for the purpose of yarding and feed- 
ing stock, which must be excluded in Computing the value of the com- 
pany's property which will be affected by the statute in question. In 
the second place, a large percentage of the stock now outstanding 
does not represent money actually paid in by the shareholders, or 
property conveyed to the corporation, but represents, rather, an as- 
Bumed appréciation in the value of the company's property over flrst 
cost, and the good will of its business. On one occasion the stock of 
the company was doubled (that is to say, it was increased from f 1,- 
600,000 to $2,000,000), without the payment of any money; each stock- 
holder receiving an additional amount of stock equal to the air ^unt 
which he then held. It is fair to infer that a large amount of stock 
has been issued by the company, not so much with référence to the 
actual value of its physical property, as with référence to the income 
which it could be made to produce, and the dividends it could be made 
to pay. That this latter considération has been a potent factor in 
producing the présent volume of stock is a necessary inference from 
ail the testimony. For thèse reasons the capital stock cannot be 
taken as trnlv representing the value of the corporate property in a 
proceeding where the inquiry as to its value is made for the purpose 
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of ascertaining wh.ether certain rates prescribed by the législature 
for yarding and f eeding cattle are reasonable or unreasonable. Tbe 
fact that the state possesses the power to prescribe a maximum 
charge for such services necessarily prevents the court from giving 
as much weight to the possible income-producing capacity of the prop- 
erty in controversy as it might give if the stock-yards company was 
vested with the right to charge as much for such services as it 
thought proper. Neither can the opinion of certain experts as to the 
value of said property be regarded as reliable, much less as conclusive, 
because such opinions are doubtiess based to a considérable extent on 
the income which the property can be made to yield, and upon the 
assumption that the owner has the right to détermine what price he 
will charge for the use of bis property. Upon the whole, therefore, 
the court concludes that the value of the property used for stock- 
yards purposes, as assessed by the master, is net unreasonable, con- 
sidering the object for which such valuation was made, and that no 
sufflcient reasons hâve been shown for disturbing the flnding of the 
master on that issue. 

4. The value of the property used for stock-yards purposes, as flxed 
by the master, including the value of certain supplies of feed and 
other materials which were on hand December 31, 1896, is |5,388,003. 
The gross income realized by the stock-yards company during the 
year 1896, which may be talien as representing its average gross in- 
come, was 11,012,271.22. The total expenditures of the company for 
ail purposes during the same period amounted to |535,297.14, which 
would indicate a net income for the year of $476,984.08. A contro- 
versy arises, however, as to the nature of some of the expenditures 
for that year. It is claimed on the one hand, but denied on the other, 
that the operating' expenses for the year 1896, such as may properly 
be chargea to the profit and loss account, amounted to $365,712.49, 
instead of |535,297.14 ; the différence between the two amounts, 
$169,584.65, consisting of money which was expended in maJiing new 
and permanent improvements, which added by that amount to the 
value of the property, and for that reason should not be treated as 
operating expenses, in Computing the net profits. With respect to 
this contention the court has reached the following conclusion: A 
very large part of the sum last mentioned (ail of it, in fact, except 
about $6,000) was expended in building new structures and making 
permanent improvements, which increased the value of the company's 
property to the extent of such expenditures, and therefore cannot be 
regarded as operating expenses, in estimating the net profits. The 
company itself took that vlew of the question, by charging them to 
construction account; and in due season it would doubtiess hâve 
capitalized the amount of such expenses by issuing stock therefor, 
as it had previously capitalized other expenses of a similar character. 
At the same time, as buildings, pens, pavements, and other similar 
structures deteriorate in value somewhat from year to year, even 
where they are repaired in the ordinary way, it is eminently proper, in 
estimating the net profits, to set aside annually ont of the gross in- 
come a certain sum to cover sucTi dépréciation. The testimony does 
not show with any great degree of accuracy wbat sma should be thus 
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set apart annually in addition to the cost of ordinary repairs, but as 
the sum of |32,309 appears to hare been. expended in tbe year 1896 
for ordinary repairs, whicli sum was chargea to tlie profit and loss 
account, under tliat head, the court concludes that the sum of |50,000 
is an adéquate amount to cover the annual loss from détérioration, 
not made good by ordinary repairs. Fifty-six thousand dollars has 
accordingly been deducted from the sum of $169,584.65 charged to 
construction account, and the balance of that sum has been added to 
the net profits. The resuit is that the net income for the year 1896 
was $476,984.08 plus |113,584.65, originally charged to construction 
account, or, in the aggregate, $590,568.73. If the rates prescribed by 
the Kansas statute for yarding and feeding stock had been in force 
during the year 1896, the income of the stock-yards company would 
hâve been reduced that year to the extent of $300,651.77, leaving a net 
income of $289,916.96, on the assumption (which is a very reasonable 
one) that its expenses would hâve remained a constant quantity, and 
that the volume of its business would not hâve been sensibly increased 
by the réduction in rates. Its income would thus hâve been adéquate 
to yield a retum of 5.3 per cent, on the value of the property used for 
stock-yards purposes, as fixed by the master, or 4.6 per cent, on the 
sum for which the property has been capitalized; first deducting from 
that sum the value of ail property represented by the capital stock 
which is not used for stock-yards purposes. 

5. Conceding, as we must, that the législation complained of was 
radical in its nature and effect, that it reduced the company's income 
about 50 per cent., and that it prevents it from realizing on the cap- 
ital invested in its plant such a per cent, as is ordinarily realized on 
capital investea in other mercantile and business enterprises, still 
the court is not prepared to hold that the statute is conflscatory, and 
that it deprives the company of its property without due process of 
law. It is common knowledge that large sums of money are invested 
in securities which do not yield a retum exceeding 5 per cent, on the 
investment, and it is further manifest that the business of the stock- 
yards company, as conducted, is not subject to the same risks of loss 
from bad debts and declining priées which affect many other business 
' enterprises. Moreover, législative enactments cannot be declared 
Toid because the courts entertain doubts of their expediency or va- 
lidîty, or because such enactments tend to lesse'n the valuation which 
has theretofore been placed on certain private property. In a great 
variety of ways, laws which cannot be challenged hâve an inévitable 
tendency to affect injuriously the value of property. The power of 
the state to flx the maximum price that shall be charged for the use 
of property affected with a public interest necessarily implies the 
power to lessen its value somewhat, or at least to lessen it as meas- 
ured by the income which it might be made to produce if free from 
public control. In the very nature of thlngs, considérable scope must 
be given to législative discrétion in determining the validity of stat- 
utes like the ,one now in question, since the judiciary hâve no power 
to prescribe a schedule of maximuni rates, and it is only where there 
has been a clear abuse of power, — -where the rates prescribed by a 
statute are manifestly unreasonable, and operate to deprive a citi- 
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zen or corporation of that which justly belongs to them, even aa 
against the public, — that the courts bave power to intervene. We 
are constrained to hold that the case at bar is not of that character. 
6. The great importance of the questions involved in thèse cases 
will doubtless occasion an appeal to the suprême court of the United 
States, where they will be flnally settled and determined. If, on such 
appeal, the Kansas statute complained of should be adjudged invalid 
for any reason, and in the meantime the statutory schedule of rates 
should be enforced, the stock-yards company would sustain a great 
and irréparable loss. Under such circumstanees, as was said, in sub- 
stance, by the suprême court in Hovey v. McDonald, 109 U. S. 150, 
161, 3 Sup. Ot. 136 , it is the right and duty of the trial court to main- 
tain, if possible, the status quo pending an appeal, if the questions 
at issue are involved in doubt; and equity rule 93 was enacted in 
récognition of that right. The court is of opinion that the cases at 
bar are of such moment, and the questions at issue so balanced with 
doubt, as to justify and require an exercise of the power in question. 
Therefore, although the bills will be dismissed, yet an order will at 
the same time be entered restoring and continuing in force the in- 
junction which was heretofore granted, for the term of 10 days, and 
if, in the meantime, an appeal shall be taken, such injunction will be 
continued in force until the appeal is heard and determined in the su- 
prême court of the United States: provided that, in addition to the 
ordinary appeal bond, the Kansas City Stock- Yards Company shall 
make and file in this court its bond in the pénal sum of $200,000, pay- 
able to the clerk of this court and his successors in office, for the 
benefit of whom it may concern, conditioned that, in the event the 
decree dismissing the bills is afflrmed, it will, on demand, pay to the 
party or parties entitled thereto ail overcharges for yarding and feed- 
ing live stock at its stock yards in Kansas City, Kan., and Kansas 
City, Mo., which it may hâve exacted in violation of sections 4 and 5 
of the Kansas statute relative to stock yards, approved March 3, 1897, 

since an injunction was first awarded herein, to wit, on April , 

1897, and that it will in like manner pay such overcharges, if any, as 
it may continue to exact in violation of said statute during the pen- 
dency of the appeal; said obligation to become void if the statute in 
question shall be pronounced invalid by the suprême court 
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(Olrcuît Court of Appeals, Seventh Circuit. April 7, 1897.) 

No. 405. 

Eminbnt Domain— Taking without Condbmnation— Injunction. 

lïijunctlon is thie proper remedy against the appropriation of land by a 
rallroad corporation whieli ias not acquired a riglit to the proposed use 
elther by purchase or condemnation, althougli the relief is sought In vindl- 
cation of a purely légal right. 
Landlord and Tenant— Assignment op Lbase to Railroad Compant. 

The faet that a lessor of real property consents to an asslgnment of ths 
lease to a railroad corporation does not imply a consent that the latter may 
put ttie property to a use not permitted by the original lease. 
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8. Same. 

Complainant leased lands to A., by a lease whicli provided that the tenant 
should erect a building thereon, and that the lessor should, at the end of the 
term, elther pay for the same or glve a new lease. The building was 
ereeted, and the lease assigned to the défendant rallroad company, wbich, 
without proeeedlngs under Const 111. art. 2, § 13, Id. art. 11, § 14, or Kev. 
St. 111. c. 47, § 2, to condemn the property, eut ofif a corner of the building, 
and proposed to nin its tracks through the space thus cleared. Held that, 
subject to a reasonable opportunity for condemnation proceedings, défend- 
ant mlght be required to restore the building, and refrain from the pro- 
posed use. 

4. Same— Erection of Building bt Lessek— Lkssor's Title. 

Certain premlses were leased, the lessee covenanting to erect a building 
on the land, and the lessor agreeing to either pay for it at the end of the 
term or renew the lease, the building at the end of the renewal term to 
belong to the lessor. Held, that the title to the building ereeted vested at 
once In the lessor, though subject to ail the lessee's rights under the lease. 

5. Same — Riohts of Lessbb. 

The lessee of a building cannot, by repairing or improving one part there- 
of, acquire a rlght to destroy another part. 

6. Same— Wastb. 

The wrongful removal, by a lessee, of a portion of a building on the de- 
mlsed premises constitutes waste. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

Tins appèal Is from a deeree dismisslng a bill for an Injunctlon against tlie 
occupation and use for railroad purposes of real estate m Chicago, betweea 
Van Buren and Jackson streets, fronting to the east on Market street, and 
extendlng to the Chicago river on the west, described as lot 10 in the subdi- 
vision of lots 2, 3, and 4 in block 84, School Section Addition to Chicago. The 
essential facts, as shown by the bill, answer, and proofs, are thèse: 

In 1888, the appellant, Clara F. Bass, leased the premlses to John P. Altgeld 
for the term of 90 years, at an annual rental of $2,500 for the first 10 years, 
and thereafter of 5 per centum of the "fair salable value of the leased prom- 
ises exclusive of the buildings," to be ascertalned by appraisement on July 1, 
1898, and every suceeeding tenth year, but at no time to be less than $2,750 
per annum, the tenant paying ail taxes, rates, charges, ànd assessments, and 
malntaJning In good repair buildings and improvements. Of the numerous pro- 
visions and covenants In the lease, binding upon or for the benefit of the re- 
spective parties, their heirs, représentatives, or assigna, those especially perti- 
nent to the présent discussion are. In substance, the following: The tenant shall 
forthwith erect on the premises "a good and substantial building of brick, 
stone, and such other material as is commonly used on the outside and in tho 
Inside of first-class buildings, the foundations and walls to be sufflciently strong 
to support a building eight stories Mgh, and the building to be at least seven 
full stories in height above the grade of the street, and to cost net less than 
the suni of $50,000, aceording to designs, plans, and spécifications, to be approved 
In writing by the lessor, * * * and In accordance v^ith the building onliuanees 
of the City of Chicago, covering the entire premises aforesaid." ïhe tenant 
shall keep the building insured for three-fourths of the value, and, in case 
of destruction or damage by lire, "shall repair the same upon designs, plans, 
and spécifications to be approved by the party of the first part, » • * go 
that the building shall entirely eover said premises, and shall be at least seven 
full stories In height above the grade of the street, also of such materiaîs 
and with such foundations and walls as shall be approved by said party of the 
first part, * * * to cost not less than $35,000, exclusive of foundations, 
and hâve the same rebuilt and ready for occupancy within eighteen months 
from such loss and destruction"; and, in case of f allure to rebuild, ail insurance 
money shall belong to the lessor. In the event of the détermination of the 
lease before the expiration of the term for breach of any covenant herein, 
the building, flxtures, and improvements on the premises shall be forfeited to 
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and become the property of the owner of the fee, "without any compensation 
therefor" to the tenant. At the end of the term of 90 years the owner of the 
fee shall either purehase the building, flxtures, and Improvements on the prem- 
Ises, paying sixty per cent, of thelr cash value, as determlned by an appraise- 
ment proTlded for, or make a new lease for forty years on the terms of the 
original lease, except that. In lieu of the clause for the purehase of building, 
it shall be provlded that, If the lease expires by lapse of time or otherwise, 
the building or buildings, with ail Improvements and flxtures then on the 
premises, shall become and be the property of the owner of the fee, without 
rendering any compensation therefor. The tenant shall at no time permit any 
part of the premises to be occupied adversely to the Interest or tltle of the 
lessor. No asslgnment of the lease sliall be made without giving the owner of 
the fee the option to buy the leasehold interest at the prlce of the proposed 
assignment "In order to secure the payment of ail rent due, accruing, or to 
accrue under this lease, and also ail sums advanced or paid for taxes, duties, 
rates, charges, assessments, or impositions as aforesaid, or due upon any other 
aecount whatever, and for which said lessor, her heirs, executors, adminlstra- 
tors, or assigns, may be entitled to repayment hereunder, she, he, or they 
shall hâve at ail times a first and valid lien upon ail improvements and tene- 
ments, and the materials thereof, which may be at any time upon the said 
leased premises," "meaning and intending hereby to give the party of the 
first part, her helrs, executors, administrators, and assigns, a valid and flrst 
lien upon any and ail buildings, improvements, and other property on said 
premises belonging to the party of the second part, hls heirs, executors, ad- 
ministrators, and assigns, as seeurity for the payment of said rent in the man- 
ner aforesaid, anything hereinbefore contained to the contrary notwithstanrl- 
ing." A seven-story briclî building was accordingly erected, at a cost of more 
than $50,000, and covering the entire lot except a strip, five or six feet wlde, 
next to the river. 

In 1894, the appellee, the Metropolitan Elevated Railroad Company, a cor- 
poration organized to operate an elevated railroad In Chicago, acquired the 
premises adjacent to the appellant's lot on the north, extending from Market 
Street to the river, and, having removed existing buildings, constructed thereon 
an elevated railroad, upon which its trains nm, and for some months prior to 
the flling of the bill had been running, in their passage to and from the western 
division of the city. In order to connect its road wlth the loop elevated rail- 
road in process of construction In the city, the Metropolitan Oomi)any fouud 
it necessary to eut away the northeast corner of the appellant's building above 
the flrst story thereof, and, in order to aocompllsh that end without resort to 
proceedings for condemnation under the statute of the state, procured an as- 
signment to itself of the leasehold estate; Altgeld having asslgned in 1889 
to Jolm J. Mitchell, who on August 29, 1895, assigned to the Metropolitan Com- 
pany. Thèse assignments were made with the consent of the appellant. Upon 
coming into possession, and before the flling of the bill, the Metropolitan Com- 
pany proceeded to eut away the northeast corner of the building alxive tbe 
first story, the portion removed being in the form of a prism, with three plane 
faces extending from the top of the building, the lines of section of the walls 
being 13.4 feet on the north and 12.4 feet on the east from the northeast cor- 
ner of the building. A freight elevator which had been in that corner was 
removed, and re-erected next to the north wall, at a point halfway from Mar- 
ket Street to the river. According to the plans in évidence, no supporting 
columns hâve been or will be placed upon the land of the appellant, but the 
portion of the first story not eut down will be crossed by a girder upon which 
wlll rest the track Connecting the road of the Metropolitan Company on the 
nortb side of the premises with the road of the Union Consolidated Elevated 
Railroad Company In front of the premises on Market street. The Metropoli- 
tan Company is Insolvent, and its road is In the hands of a reeeiver, the re- 
spondent and appellee Dickson MacAUister. 

The prayer of the bill is that tlie appellee be enjoined from placing the pro- 
posed structure across the premises, and from running trains thereon within 
the Unes of the lot; that the reeeiver be required to perform the covenants 
of the lease, to restore the building to the condition in which it was before the 
cutting oflC of the corner, ajid thereafter to malntain the same in accordance 
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with the tenus of the lease; and tliat, in default thereof, the lease be forfeitefl, 
and tbe premlses surrendered to the appellant. 

It is shown thàt the Metropolitan Ctompany paid Mitchell for the leasehold 
$84,000, and, in addition, expended upon the property, for necessary improve- 
ments and repairs, more than $10,000, and that in its présent condition the 
building Is a better security for the payment of rent and the performance of 
cther covenants of the lease than it was before the Metropolitan Company 
took possession. ïlie constitution of Illinois (article 2, § 13) provides "that 
private property shaU not be taken or damaged for publie use without just 
compensation," which, "when not made by the state, shall be ascertained by a 
jury, as shall be prescribed by law"; and by article 11, § 14, it is provided: 
"The right of trial by jury shall be Inviolate in ail trials of claims for compen- 
sation, when, in the exercise of the said right of emlnent domain, a.ny In- 
corporated eompany shall be interested either for or agalnst the exercise of 
said right" Section 2 of an act "to provide for the exercise of the right of 
eminent domain" (Rev. St. 111. c. 47) requires the raiiroad eompany which 
proposes to take property to flle in court "a pétition, setting forth, by référ- 
ence, his or their authority, in the premises, the purpose for whicti said property 
is sought to be taken or damaged, a description of the property, the names of 
ail persons interested therein as owners or otherwise, as appearing of record, 
if known, or if not known stating that fact, and praying such judge to cause 
the compensation to be paid to the owner to be assessed. * • • Persons in- 
terested, whose names are unknown, may be made parties défendant by the 
description of the unknown owners." By section 11, "any person not made a 
party may become such by flling his cross-petition, setting forth that he is the 
owner or has an interest in the property, and which -RTill be taken or damaged 
by the proposed work; and the right of such last named petitioner shall there- 
upon be fuUy considered and determined." The opinion of tte court below is 
in the record, but has not been reported. 

A. W. Green, Henry S. Eobbins, and Lockwood Honore, for appel- 
lant. 
John P. Wilson and W. W. Gurley, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and GROSSCUP. 
District Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

It is not disputed that injunction is the proper remedy against the 
appropriation of land for the use of a public corporation which has not 
acquired a right to the proposed use either by purchase or by con- 
demnation; and, contrary to the gênerai rule that équitable relief ia 
granted only when équitable considérations require it, the injunction 
in such cases may be, and perhaps more frequently than otherwise is, 
Bought ia vindication of a purely légal right; and, if the technical 
right and a threatened infraction of it be established, the relief will 
be granted without inquiry into the gênerai equities of the case. By 
this we do not mean that a spécifie equity, like an estoppel, may not be 
a défense to such a suit; but, if a complète défense be not shown, the 
court will not refuse the relief on grounds of équitable discrétion, as 
it might do in a suit for spécifie performance or rescission or otber 
cause involving no spécial constitutional or statutory right of such a 
nature as to be capable of vindication or enforcement only by injunc- 
tion. "In cases of this character," said the suprême court of Illinois 
in Cobb y. Coal Co., 68 111. 233, "courts of equity bave acted on broad- 
er principles [than in ordinary cases], and hâve adopted as a rule that 
an injunction will be granted to prevent a raiiway eompany from ex- 
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ceeding the power granted in their charter. ♦ ♦ • The courts do 
not require when the effort is manifested by a railway company to 
wrongfully appropriate private property, or force their structures 
to places not authorized, that there should be a want of remedy at 
law." And in Lewis on Eminent Domain (section 632), it is said, in 
substance, that the jurisdiction of equity in such cases may be placed 
upon the broad grounds that when the power of eminent domain has 
been delegated to public offlcers or others who are threatening to 
make an appropriation of private property to public uses in excess 
of the power granted, or without complying with the conditions on 
which the right to make the appropriation is given, equity will pré- 
vent the threatened wrong, "without regard to the question of ir- 
réparable damages or the existence of légal remédies which may af- 
ford a money compensation." The controlling inquiry in the présent 
case, therefore, is whether the Metropolitan Company, which, it is not 
denied, has been in rightful possession, has appropriated or is about 
tô appropriate any part of the leased premises to a corporate use 
which is not justifled by the lease. 

It is not to be doubtéd that, by consenting to the transfer of the 
leasehold to the railroad company, the appellant consented to any use 
of the property which was permitted to the original lessee; but it 
is not to be inf erred that she thereby consented, as it is contended she 
did, to the particular use proposed, since there were varions other 
railroad purposes which might hâve been in contemplation, and which 
in no sensé would hâve been inconsistent with any condition or cove- 
nant of the lease. Of the elaborate and f orceful argument made hère 
on the part of the appellees the primary proposition is that "the rail- 
road company, being the owner of the leasehold estate and of the 
buildings upon the premises in question, and in possession of the 
same, has the right to dévote ail or any portion of the premises to 
railroad purposes without resorting to proceedings under the eminent 
domain act to acquire the interest of the lessor." As corollary or 
subordinate propositions, it is asserted that the appellant has not 
been damaged by the changes made in the building; that the biU of 
complaint is a bill for speciiic performance, on which relief need not 
be granted as a matter of absolute right; that neither ttie railroad 
company nor its receiver has violated any covenant of the lease; and 
that the altérations made in the building and the proposed construc- 
tion and use of railroad tracks do not constitute waste. In the flrst 
of thèse propositions is the explicit assertion, on which the entire 
argument mainly dépends, that the railroad company owns the build- 
ing erected upon the leased premises ; and the same view finds expres- 
sion in the opinion of the court below, where, after référence to some 
of the provisions in the lease, it is said, "In other words, the building 
now on the premises is subject to a lien for the rents to become due." 
While it is true that the intention to give the appellant a lien upon 
the building, as well as "upon ail improvements and tenements, and 
the materials thereof at any time upon said leased premises," and on 
"other property" of the tenant on the premises, is plainly declared, 
and it is also stipulated that at the end of the term the owner 
of the fee shall purchase the building or extend the term of the lease, 
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it is clear upon tlie vdiole instrument that in no event was a removal 
from the premises of the building, which the lessee undertook to erect 
and keop in repair, contemplated. On no conceivable contingency 
can there arise under the contract a right on the part of the lessee 
to remove the building, even were it a physical possibility to do so. 
In contemplation of law, the building was intended to be, and accord- 
ingly in the process of construction it became, a part of the realty. 
"The well-settled rule is that such érections as this become a part of 
the land, as each stone and brick are added to the structure." Kutter 
V. Smith, 2 Wall. 491; Elwes v. Maw, 3 East, 38; Tifft v. Horton, 53 
N. Y. 380; Sanders v. Village of Yonkers, 63 N. Y. 491; Ford v. 
Cobb, 20 N. Y. 344; Deane v. Hutchinson, 40 N. J. Eq. 83, 2 Atl. 292; 
Fortman v. Goepper, 14 Ohio St. 538; Sword v. Low, 122 lU. 487, 13 
N. E. 826; Dooley v. Orist, 25 111. 453; Corrigan v. City of Chicago, 
144 111. 537, 33 N. E. 746. See, also, Hawes v. Fàvor, 161 Hl. 440, 43 
N. E. 1076, cited by the appellees. In légal effect, the contract was 
that the lessee should erect upon the premises for the lessor a build- 
ing, and maintain it in good repair to the end of the term of the lease, 
and that, in considération therefor (the rent, taxes, and other charges 
meanwhile having been discharged) the lessor should then pay to the 
lessee the specifled percentage of the appraised cash value of the 
building, or, at her option, extend the term of the lease. Though in 
form the lessor is bound to purchase the building, the évident inten- 
tion is simply that, in one or the other mode prescribed, she shall 
make compensation for the érection of the structure, and for keeping it 
in repair during the term of the lease. As a covenant running with 
the land, this is doubtless a charge upon the entire property, including 
the building, and it is difiScult to conceive that the building became 
subject at once to a lien in favor of the lessee and also in favor of the 
lessor. Against this construction of the lease, it is urged that the 
déclaration of a lien on the building is made meaningless; but it is to 
be observed that, without a stipulation ' therefor, the landlord could 
hâve no lien on flxtures or other movable property of the tenant; and, 
since it is not always easy to détermine certainly what is or is not 
removable as a iixture, it was not necessarily ill advised or unneces- 
sary to include the building in the stipulation for a lien. 

The proposition being established that the title to the building, like 
that to the land, is in the appellant, it results that the rights of the 
parties in other respects must be determined on that basis ; that is to 
say, by the same rules as if the building in its original form of con- 
struction, with its corner intact, had been upon the lot when the lease 
was executed. The contract requii'ed that the structure should cover 
the entire lot, and should cost not less than a stated sum, but it was 
always compétent for the parties to waive any term of the agreement; 
and when, with the consent of the lessor, and by choice of the lessee, a 
building was constructed at a larger cost than was stipulated, and 
upon foundations which did not include a part of the lot next to the 
river, the rights and obligations of the parties became the same as if 
the actual construction and cost had been speciflcally required by the 
lease. And so, if, by the original construction, the northeast corner 
had been of the shape caused by cutting away the stories above the 
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ârst, that, being assented to, would hâve become tàe structure of the 
contract; and the question before us wôuld hâve been, as suggested 
in the opinion below, whether, without the consent of the appellant, 
the railroad company, by virtue of its rights as assignée of the lease- 
hold estate, could lay its girder and track and run its cars' as it pro- 
poses to do. The repairs made on the building by the railroad com- 
pany, after it took possession, were for the most part necessary, and 
therefore came within the co venant to repair; but if they had been 
entirely voluntary, and if other improvements were made, whereby 
the premises hâve an increased value, thè building, nevertheless, re- 
mained the property of the appellant. The railroad company did not, 
by repairing or improving one part, acquire a right to destroy another 
part; and it is not material to the question of relief by injunction that 
the floor space of the part removed is small and insigniflcant in com- 
parison with the space that remains. With ail repairs and improve- 
ments, the building, as it stood at the instant when the cutting away 
of the corner vcas commenced, belonged to the appellant The title 
to the space taken and the reversionary right to the use of it were 
hers, and, as we conclude, it was not the privilège of the railroad com- 
pany, without her consent, to remove any part of the structure in 
order to occupy the space with its tracks, the right to do so not hav- 
ing been acquired by condemnation, 

The removal of the corner, for whatever purpose done, it seems 
clear, on the authorities cited, was an act of waste, which before its 
commission might hâve been enjoined. Brock v. Dole, 66 Wis. 142, 
28 N, W. 334; Phelan t. Boylan, 25 Wis. 679; Hunt v. Browne, Sausse 
& S. 178; Davenport v. Magoon, 13 Or. 3, 4 Pac. 299; Kidd v. Denni- 
son, 6 Barb. 9; Agate v. Lowenbein, 57 N. Y. 604; Stetson v. Day, 
51 Me. 434; Cannon v. Barry, 59 Miss. 289; 6 Wait, Act. & Def. 238, 
239 ; 28 Am. & Eng. Enc. Law, 870. But whether, in any case where 
the question is solely one of waste already committed, and no appro- 
priation of property to corporate use is intended, the court would 
interfère to compel reconstruction or a repair of the waste is not the 
présent question. If it were, possibly it would be proper to give 
weight to such équitable considérations as that the appellant's se- 
curity is not to be impaired, and to other like suggestions which hâve 
been urged; but when, as hère, waste bas been committed by remov- 
ing a substantial part of a building which was intended to be a perma- 
nent structure, for the purpose of making way perpetually or in- 
definitely for the track of a railroad, the work of removal is not to be 
considered by itself , but as a step in the exécution of a scheme to take 
property for a corporate use without making compensation, which, 
as already stated, the court will enjoin, though the right invaded be a 
purely légal or technical one. Only in that way can the policy of the 
enactments against the taking of private property for corporate uses 
without compensation be fully vindicated; and without an order for 
the restoration of the building to its original f orm, or, in def ault there- 
of, a forfeiture of the lease, the relief would not be adéquate or com- 
plète. 

It is, of course, true, as said below, that the leasehold estate is in 
the entire lot, and that the tenant has possession of ail the space 
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above it, as well what is not actually filled by the building as what 
is; but, whatever might be thought of the case if the space in ques- 
tion had been open at the start, the tenant, it is clear, had no right 
to take down the upper stories of the building in order to create the 
unfllled space; and therefore, as we conceive, it is not true, as was 
further stated, that, while the term of the lease continues, nothing is 
invaded but the interest of the tenant, There has been already a 
destruction of property which constitutes a taking in violation of the 
law of eminent domain as distinctly as would the digging out and 
removal of earth from the corner of the lot; and, besides, the re- 
versionary interest has been directly affected, and will be further af- 
fected if tiie proposed location of the girder and track of the railroad 
be not forbidden. The demand of the appellant for présent relief 
against the wrong done and intended is not met by the suggestion 
that, "if the leasehold estate should be extinguished, of course the rail- 
road company would be a trespasser, if it did not remove its girder." 
The railroad company might abandon possession, leaving to the land- 
lord the expense both of removing the girder and of reconstructin? 
the torn down corner, with recourse for the outlay upon no responsible 
party; but, more likely, the trespasser would surrender possession, 
if at ail, only at the end of a litigation, to the expenses and contin- 
gencies of whioh the appellant or her suceessor in interest ought not, 
by judicial sanction, to be subjected. The proposed occupation of the 
premises is shown to be necessary in order to overcome engineering 
difficulties which otherwise are practically insuperable, but, if it were 
only a matter of convenience, it would be equally évident that the 
occupation is intended to be, and will be, nerpetual, as, doubtless, 
the public interest will require that it shall be. If, as was stated at 
the hearing, the charter of the présent railroad company is limited to 
flfty years, that signifies only that from time to time, when necessary, 
new companies will be organized, to which, in succession, the road and 
its equipment will be transferred. As against the lessor, such an 
occupation of her property is wrongf ul from the beginning. The 
possessory right is in the lessee, and for that reason, it may be, the 
railroad company, until tlie lease shall hâve ended by lapse of time 
or by forfeiture, cannot be dealt with as a trespasser; but, that being 
so, it is the more important that the remedy hère invoked should not 
be denied. If the lease were for a short term, one year or ten, instead 
of ninety years, it would be évident that the railroad company has ex- 
ceeded its privilèges as tenant, and has invaded, appropriated, and in- 
jured présent property rights of the landlord and reversionary inter- 
ests, which, without consent or proceedings to condemn, it had no 
right to take or injure. The bill, it is plain, is not one for spécifie 
performance merely. It is not a valid objection to our conclusion 
that it may be difficult, or even impossible by any certain rule, to 
estimate the compensation which, in a proceeding to condemn, 
should be awarded the appellant. The decree below is reversed, 
and the cause remanded for further proceedings. In order to obvi- 
ate destruction or serions injury to property, the court may grant 
reasonable time for proceedings to condemn. 



m'dUFFEE V. BOSTON <fe M. R. CO. 865 

McDUFFBB et al. v. BOSTON & M. R. CO. 
(Circuit Court, D. Vermont Oetober 13, 1897.) 

1. Securitt for Costs— Poor Suitors— Appidavit op Povbrtt. 

Under the provision of 27 Stat. 252 (2 Supp. Eey. St. p. 41), tliat, after suit 
brought, "the piaintlff may answer, and avold a demand for fées, or security 
for costs, by flling" an affldavlt that, because of his poverty, he is unable 
to pay or glve security, etc., it is tbe flling of the affidavit, and not the truth 
of it, that eonstitutes an "answer" to the defendant's demand. 

2. Same— Infants Sding by Next Friend. 

It seems that the statute requires the Personal affldavlt of each plaintiff 
who is sul juris, but, where some of them are infants, the affidavit of their 
next friend, who represents them, virill sufflce. _ 

3. SaME— TiMB OF PiLING AFFIDAVIT. 

Though the affidavit is not flled until after the granting, upon notice to 
plaintiff, of an order for a cost bond, it Is not too late, for the order Itself 
is a "demand" which the plaintiff may thus "answer and avoid." 

Th-is was an action at law by Délia M. McDuffee and others against 
the Boston & Maine Eailroad Company. The case was heard upon a 
motion made by plaintifïs to set aside an order requiring them to give 
a cost bond. 

Chas. A. Prouty, for plaintiffs. 
John Young, for défendant. 

■WHEEIiER, District* Judge. The défendant, on notice, procured 
an order for a cost bond to be flled by November 15th next. An act 
of July 20, 1892, provides that any citizen of the United States en- 
titled to sue in any court of the United States may do so "without 
being requu-ed to prepay fées or costs, or give security therefor before 
or after bringing suit or action upon flling in said court a statement 
under oath in writing that because of his poverty he is unable to pay 
the costs of said suit or action which he is about to commence, or give 
security for the same, and that he believes he is entitled to the redress 
he seeks by such suit or action," and that, after suit brought, "the 
plaintiff may answer and avoid a demand for fées, or security for 
costs, by flling a like affidavit." 27 Stat. 252 (2 Supp. Rev. St. p. 
41). The plaintilïs are a widow and infant children, and hâve, 
since the order, flled the widow's aifldavit setting forth the cir- 
cumstances, and that théy are unable, by reason of their poverty, to 
give the cost bond required by the order; and the défendant has 
flled proof tending to the contrary. The statute does not, however, 
provide that the affidavit shall not, if untrue, be an answer to a de- 
mand for security for costs in an action pending, but only that the 
court "may dismiss any such cause so brought under this act, if it be 
made to appear that the allégation of poverty is untrue," and that 
willful false swearing in the affidavit shall be punishable as perjury. 
The flling of the affidavit, and not the truth of it, is what the statute 
makes an answer to the demand. And, if the affidavit might be avoid- 
ed by being disproved, the defendant's évidence merely shows that she 
has a house and lot worth $1,800, subject to mortgages of $1,300, 
which, without proof of her other circumstances, might not be suffl- 
cient to overcome the affidavit. The statute seems to require the 
82 F.-55 
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Personal aiBdavit of plaintiffs, and of each who is sui juris; but thèse 
infants are not, andthey are so represented by their mother as next 
friend tbat her atïïdavit is sufflcient. As this affldavit was not filed 
in answer to the motion before tliat was heard, but after tbe order, 
a question is made as to whether it is in due season. Kthe demand 
of the statuts was no more than a motion, it would not be; but the 
Word is broader, and the order is itself a demand, as well as the mo- 
tion, aïthoûgh more imperative; and so the statute seems to cover 
this, with ail other, demands. The présent motion is to set aside the 
order, but the eiïect given to the affidavit by the statute is to answer, 
not to set aside; and the effect hère is not to set aside the order, but 
to answer it. Order of cost bond answered. 



OALIFOENIA SAV. BANK OF SAN DIEGO v. AMERICAN SUKBTÏ CO. 

OF NEW YORK. 

(Circuit Court, S. D. Califomla. October 18, 1897.) 

No. 706. 

1. Indbmnitt Bonds— Plbading—Phoofs cIpLoss. 

An action was brougîit on two bonds, by which défendant was obligated 
to relLiburse any loss sustained by plaintlff, through the fraud or dlslionesty 
of Its employés thereln named, "wlthin three months next after notice, ac- 
companied by satisfactory proof of loss, • • * bas been given to" plain- 
tlff. The complaint did not, In terms, allège the glvlng of proof of loss, 
but did allège that "plaintlff duly kept and performed ail the conditions of 
said bond on its part" The statute of Califomia (Code Civ. Proc. § 457) 
provides that. In pleadlng the performance of conditions précèdent in a con- 
tract, "it may be stated generally that the party dùly performed ail the 
conditions on his part" On demurrer, Md, that this statute did not relieve 
plaintlff of the necessity of alleglng facts showing that three months had 
elapsed after proof of loss, and before the action was brought 

2. Bamk. 

The complaint also alleged that the sum demanded "is now due." Held 
a mère conclusion of law. 

3. Same. 

The complaint alleged that plaintlff gave notice of the loss in 1895, and 
that défendant had in fact "been fully advlsed and informed of and concern- 
Ing the aforesaid breaches * * * ever since tlie month of May, 1892." 
Eeld, that this fact did not dispense wlth the necessity of furnishing proof 
of loss, as a condition précèdent to plalntiff's right of action. 
4 Samb— Tijcç OF DiscovKKY OF Loss. 

The obligation of défendant, as expressed In the bonds, was to malie good 
"aJl and any peouniary loss sustained by the employer, * • * and dis- 
covered wlthin six months from the death or dismissal or retirement of the 
employé from the service of the employer." Held, that an allégation that 
the loss was dlscovered wlthin such six months was essential to the state- 
ment of a cause of action. 

McDonald & McDonald and D. 0. Collier, for plaintlff. 
Allen & Flint, for défendant 

WELLBOKN, District Judge. This action is npon two bonds, each 
of which obligates the défendant, subject to certain provisions, to re- 
imburse any loss sustained by plaintlff through the fraud or dishonesty 
of the employés therein named; the employé named in one bond being 
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John W. Collins, plaintiiï's vice président, and in the other Frtdericli 
T. mil, plaintiff's c^sMer. The amounts sued for are |18,000 ou 
one of the bonds (that ci Collins), and $15,000 on the other, making a 
total of 133,000. There are three counts in the complaint The flrst 
and second counts are based, respectively, on said bonds, while the 
third count is virtually a union of the causes of action set forth in the 
two preceding counts. A demurrer on numerous grounds has been 
interposed to each count. As the three counts are identical, except 
as to amounts, and names of employés, it will only be necessary to 
particularly notice the first one. 

Among other objections, it is nrged that said count does not show 
that three months elapsed after notice and proof of loss bef ore the com- 
mencement of the action. The clause of the bond material hère, and 
wherein défendant is referred to as the "company," and plaintiËE as 
the "employer," is as foUows: 

"It Is hereby declared and agreed that, subject to the provisions herein con- 
tained, the company shall, wlthln three months next after notice, accompanied 
by ^tisfactory proof of loss, as hereinafter mentioned, has been given to the 
company, make good and relmburse to the employer ail and any pecuniary 
loss," etc. 

After alleging four distinct breaches of the bond, the complaint 
proceeds as follows: 

"That the plalntifC duly kept and performed ail the conditions of said bond 
on Its part, and on the 16th day of December, 1895, notifled the défendant, In 
writlng, at its office in the said city of New York, of each and aU of the above- 
stated breaches of said bond by said Collins, Includlng the date and manner 
thereof, and the résultant loss to the plaintifC by and from said breaches, and 
demanded from the défendant payment of the full penalty of said bond. But 
to pay the same or any part thereof the défendant then and there failed, 
neglected, and refused, and haa ever slnce neglected and refused. And the 
plaintiff avers that although It dld not présent its aforesald clalm to the de- 
fendant for payment untll the 16th day of December, 1895, that the défendant 
nevertheless was and has been fuUy advised and informed of and concemlng 
the aforesaid breaches of said bond by said Cîollins, and the loss thereby oc- 
casioned to the plaintifl, ever since the month of May, 1892." 

It will be obserred that, while there is a spécifie allégation that 
notice of the loss was given and demand for payment made on De 
cember 16, 1895, there is no such allégation as to proof of loss. Plain- 
tiff, however, insists that the perfor-mance of the last-named condition, 
as to furnishing proof of loss, including the lapse of three months 
thereafter before commencement of action, is sufflciently pleaded by 
the gênerai allégation "that the plaintiff duly kept and performed ail 
the conditions of said bond on its part," etc.; citing section 457, Code 
Oiv. Proc. Cal., which is as follows: 

"Sec. 457. In pleading the performance of conditions précèdent in a contract, 
it is not necessary to state the facts shovsang such performance, but it may be 
stated generaUy that the party duly performed ail the conditions on hls part, 
and if such allégation be controverted, the party pleading must establish on the 
trial the facts showing such performance." 

The précise question hère involved has been before the suprême 
court of Oalifornia in at least twO cases, and in both decided adversely 
to plaintiff's contention. Doyle v. Insurance Co., 44 Cal. 264; Cowan 
.T. Insurance Co., 78 Cal. 181, 20 Pac. 408. The pertinent clauses of 
the ayllabus in the fonner case are as follows: 
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"Oomplalnt on Policy of Insurance. In an action on an Insurance palicy, by 
the tenus of wliich the loss is to be estimated and pald sixty days after due 
notice and proof of the same made by the assured, an allégation in the com- 
plaint that the plaintltt' performed ail the conditions on tiis part, in the policy, 
to be performed, and gave the défendant due notice and proof of the fire and 
loss, and demanded payment, does not show that sixty days had elapsed after 
proof and notice before bringing suit, and the complaint does not state a cause 
of action. 

"PoUcy of Insurance. When a policy of Insurance i^rovides that the loss shall 
be estimated -when it accrues, and be paid sixty days after due notice and 
proof of the same made by the assured, the company is not bound to pay untll 
sixty days after such notice and proof." 

From the opinion of the court I quote, as being directly in point and 
conclusive hère, the following: 

"By the ternis of the policy It is provided as foUows: 'The amount of loss 
or damage to be estimated aecording to the actual cash value of property at 
the time of the loss, and to be pald sixty days, after due notice and proof of 
tne same, made by thé assured,' etc. It is objected that it does not appear from 
the allégations of the complaint that when the action was commeneed this 
rterlod of sixty days had elapsed. In anewer to this point the respondent re- 
lies tipon the fOllowing averments in the complaint: 'That the plaintifC duly per- 
formed ail the conditions on her {»art, in the said policy of Insurance, to be 
performed; that she gave to défendant due notice and proof of the fire and 
loss aforesald, and demanded payment of the said sum of six hundred dollars; 
that no part of the same has been paid; and that the whole of said sum is 
now due, for which she demands judgment,' etc. Xhe allégation that the sum 
'is noT*"due' may be laid out of the case, inasmuch as that is a conclusion of 
law, 'merëly. Nor does the averment that the plaintifC duly performed ail the 
conditions on her part, in the said policy of Insurance, to be performed, and 
that She^hâd given due notice and proof of the loss, aid the complaint in this 
respect. ' TJnder the terms of the policy, the doing of thèse things would not 
give her an immédiate rlght of action against the défendant for the payment 
Of the suM demanded, for the défendant was not bound to pay until the lajwe 
of sixty days thereafter. in a complaint flled on the very next day after the 
notice and proof had been glven, it migtit hâve been alleged with truth that ail 
thèse things had been done; and yet it will not be preteuded that she would 
àt that time hâve had a cause of action against the défendant, or that the 
latter was then in defàult beeause payment had not been made. ïhe delay 
of the sixty days after notice, to which, under the terms of the policy, tlie 
défendant is entitled, is a substantlal rlght secured by the stipulation of the 
contract, not merely to enable It to prépare to pay, but also to investigate the 
circumstances under which the loss oecurred, with a view of determining 
whether or not the loss had been of such a character as involved an obligation 
upon its part to pay at ail." 

In a later case, wherein the whole of the foregoing extract is quoted 
approvingly, and wherein there was a gênerai allégation that plain- 
tiff did certain things required of her, "and otherwise performed ail 
the conditions of said policy on her part to be performed," the second 
paragraph of the syllabus is as follows : 

"It Is essentlal, In an action on a fire Insurance policy which provides for pay- 
ment wlthin sixty days after proof and ascertalnment of loss, to show in the 
complaint that sudi period of sixty days had expired before suit An allégation 
that the plalntiff had duly performed ail conditions on his part wiU not aid the 
complaint, as respects the lapse of the requisite period." 

In the body of the opinion, the question before the court is stated 
and disposed of thus: 

"The second objection to the complaint is that it does not appear that the 
proof of loss was furnlshed to the défendant sixty days before the commence- 
ment of this action. This question was presented to this court In Doyle T. 
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Insurance Ck)., 44 Cal. 264, and It was there held tbat a complaint wltli a slmilar 
allégation was fatally defective. * * * We are of opinion that the objection 
to tihe complaint just above discussed Is well taken, and that the demurrer to 
It should bave been sustained." 

See, also, McCkumack v. Insurance Co., 78 Cal. 468, 21 Pac. 14. 

The facts, as alleged in the complaint (which on demurrer are as- 
sumed to be true), that the défendant had been erer since 1892 fully 
advised and informed of the breaches of said bond, and the resulting 
loss to plaintiff, did not, whatever may hâve been their efifect other- 
wise, dispense with the furnishing of proof of loss, as a condition 
précèdent to plaintiff's right of action. ' The bond plainly provides 
that any loss sustained by the employer shall be payable within three 
months next after notice, "accompanied by satisfactory proof of such 
loss." In order to state a cause of action upon said bond, the com- 
plaint must unquestionably alh ,e, among other things, that the req- 
uisite proof of loss was furnished the défendant at least three months 
before the commencement of the action. As I hâve already shov^n, 
no such allégation has been made, either speciflcally or in gênerai 
terms. 

There is another objection to the complaint, which manifestly is 
well taken. The obligation of the défendant, as expressed in the 
bond, was to make good "aU and any pecuniary loss sustained by the 
employer, * * • and occurring during the continuance of this 
bond, and discovered during said continuance, or within six months 
thereafter, and within six months from the death or dismissal or re- 
tirement of the employé from the service of the employer." The allé- 
gation, hereinbef ore quoted, that "the défendant nevertheless was and 
has been fully advised and informed of and conceming the aforesàid 
breaches of said bond by said CoUins, and the loss thereby occasioned 
to the plaintiff, ever since the month of May, 1892," is probably tanta- 
mount to alleging that the loss was discovered in May, 1892, which 
was during the continuance of the bond, but certainly does not show — 
noc is there any other allégation in the complaint which does show — 
that the discovery was within six months from the death or dismissal 
or retirement of the employé. In the two particulars just indicated, 
I hold that the complaint is defective, without, however, passing upon 
any of the other objections thereto. Demurrer sustained, with leave 
to plaintiff to amerid in 10 days if it shall be so advised. 
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(Circuit Court of Appeals, First Circuit. October 6, 1897.) 

No. 144. 

1. Issue of Négligence — Burdbn of Pkoop — Instruction — Contribtitobt 
Négligence. 

Where the real issue, as made before the jury, was the négligence of the 
défendant, it was not error for the court to charge that the burden of proof 
of tbe entire case was on the plaintiff, and to refuse to charge tlrnt the bur- 
den of showing plaintiff's want of care was on défendant. 
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3. Négligent Startino of Train— Notice to Passengbr— Instructions, and 

Refusai.. 

ïlhe question of the conductor'a négligence in starting the train and giving 
plaintiff notice liaving been snbmitted to tlie jury in a charge sufficlently 
clear and explicit, it was net error to refuse to instruçt the jury that, if 
the conductor shouted "Ail aboard," it was proper for them to consider 
whether or not plaintiff might not reasonably suppose the train would not 
start Tintil he had an opportunity to board it. 
8, Négligence of Employés— Defective Platform and Liqhts— Effbct of 
Instruction. 

In an action for personal injuries alleged to resuit f rom the négligent start- 
ing of a train, and failure to provide suitable platform and lights, the ques- 
tion of négligence arising frotn defective platform and lights, having been 
submitted to the jury, vpas not withdrawn from their considération by a, 
charge that "this case must be treated precisely as though this suit had 
been brought dlrectly agalnst the conductor and engineer, if the accident 
happened through the fault of the conductor and engineer." 

4. Instructions — Expression of Opinion bt Judoe. 

Where other questions were involved, but the gist of plaintiff's case, on 
the pleadings and évidence, was the négligent starting of a train, it was 
not eiTor for the court to so state to the Jury, where he clearly informed 
them thât they were the judges of the fact, no matter how strongly he might 
express his personal vlews thereon. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Richard M. Saltonstall and E. Eugène Bolles, for plaintiff in error. 
Samuel Hoar and George P. Furber, for défendant in error. 

Before COLT, Circuit Judge, and WEBB and BKOWN, District 
Judges. 

COLT, Circuit Judge. This was an action by a passenger against 
a railroad corporation for personal injuries. The injuries were re- 
ceived at a station known as River side, on the evening of August 19, 
1893, while the plaintiff was in the act of boarding the defendant's 
train. The verdict was for the défendant, and the plaintiff tendered a 
bill of exceptions, and sued out this writ of error. Before coming to 
the considération of the errors assigned, it may be observed that they 
are generally open to the criticism of not giving ail that the court be- 
low said in its charge to the jury upon the particular point to which 
exception was taken. It is not a sufficient ground for error to take a 
single sentence or passage from the charge, disconnected from the gên- 
erai context, or from what précèdes or follows. In determining 
whether the court below was right or wrong, we must examine the 
whole context, in order to find out what was in fact the ruling. The 
iiumerous errors assigned may be considered under several gênerai 
heads : 

1. The court refused to instruçt the jury that the burden of proof 
was upon the défendant to show that the plaintiff was not in the ex- 
ercise of due care at the time of receiving the injury complained of , and 
that the défendant must show this by a fair prépondérance of the évi- 
dence, or the plaintiff is entitled to recover, so far as his own négli- 
gence is concerned; but the court did instruçt the jury as follows: 

"The plaintiff is to prove his entire case, as I shall submit it to you, by a 
prépondérance of évidence." "I do not withdraw what I said to you,— that the 
burden of the proof of this entire case, as I submit it to you, is on the plaintiff." 
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As the case was submitted, if no question of care on the part of the 
plaintifl was left for the considération of tlie jury, the plaintifl was not 
injured. The déclaration contained two counts. In both counts the 
injury was alleged to hâve been caused by the defendant's carelessly 
starting the train while the plaintifE was about to board it The sec- 
ond count f urther declared that the défendant was négligent in not 
providing suitable platforms, lights, and other facilities for passengers 
alighting from and taking trains at this station. The évidence in the 
case was directed mainly to the point whether the défendant was nég- 
ligent in starting the train. Upon the pleadings and proofs, we think 
the court below properly held that the question did not arise whether 
the plaintiflf was in the exercise of ordiuary care at the time of receiv- 
ing the injury. The only real issue before the jury was the négligence 
of the défendant, and upon this issue the burden of proof was upon the 
plaintiff. The language of the court, therefore, was proper and unob- 
jectionable. This instruction was favorable to the plaintiff, because it 
eliminated from the considération of the jury one ground of défense, 
namely, that, assuming the défendant was négligent, the plaintifPs 
right of recovery could still be def eated by proving that he was not in 
the exercise of ordinary care at the time of receiving his injury. But 
in fact, as appears in the charge printedin the record, but not noticed 
in the bill of exceptions, the court did instruct the jury on the question 
of the plaintiff's négligence, and the rule of this court as to the burden 
of proof on this issue, as follows : 

"I do not recollect any point at which the question of the plaintiff's care cornes 
up, but, If there is any point where it cornes up as a ground of défense, the 
burden is on the défense; and I Instruct you now, as requested by the plaintiff 
that 'the burden of proof is not upon the plaintiff to show that he himself was 
in the exercise of due care at the time of receiving the injury, but, If the défend- 
ant clalms the plaintiff's neglect contrlbuted to the Injury, the burden of proof 
Is on the défendant to show that fact.' " 

If either party had cause to complain that the considération of the 
plaintiff's négligence was taken from the jury, it was the défendant. 
In its answer such négligence was alleged as a ground of défense, and 
upon the whole évidence the défendant might well hâve insisted that 
the jury should pass upon it. If the verdict had been for the plaintiff, 
it would hâve been a serious question whether the défendant ought 
not to hâve a new trial. 

2. The court refused to instruct the jury as follows: 

"If the conductor, prior to starting the train, ghouied 'AU aboard,' It is proper 
for you to conslder this fact in considering whether or not the plaintiff, if 
he was then in or upon the premlses where passengers might properly wait, 
mlght not reasonably suppose that the train would not start untll he had an op- 
portunity to board It forthwith after hearing said warning." 

While the judge refused this request in the form in which it was 
stated, he did leave the question to the jury whether the conductor, 
under the circumstances, was négligent in starting the train, and 
whether he gave the plaintiff sufficient notice before starting. We 
think the charge of the judge on this point was sufificiently clear and 
explicit, and that he properly refused to give the instruction in the 
terms in which it was prayed for. 



872 82 FEDERAL REPORTER. 

3. It is urged that the court did not properly submit to tîie jury, as 
a ground of action, the alleged négligence of the défendant by reason 
of defective platforms and lights, contained in the second count of the 
déclaration, but did charge as follows: 

"The burden of this case, as I will show you, is upon the proposition that the 
train started wlth a jerk." "As the case atands, If the train had not started 
with a jerk there would be no case." "The second count also contains what I 
will read to you from the first, 'Just as the plaintiffi was taklng the train, it 
started,' and whlch I say is the pith of the case." 

We think the court was entirely justifled in the use of this language 
in the connection in which it was used in the charge. The real point 
in the case was the négligence of fhe défendant in starting the train. 
This is conceded in the plaintiff's brief, in the following words: 

"The gist of the plaintiff's elalm, upon the pleadings and évidence, was that 
the train waâ carelessly started." 

But in fact the court did submit to the jury the question of defect- 
ive platforms and lights, contained in the second count. The judge 
said: 

"There are two counts, whlch dififer In certain particulars. The second count 
contains allégations touching the condition of the platfonn, and touching the 
condition of the lights. I do not know that there is any évidence hère that the 
condition of the platform, If it was in an inoumbered condition, contributed 
to this accident The matter of lights is one of those ttiings about which the 
court Is unable to form any proper conception. It is one eminently suitable 
for you to détermine. • ♦ • The flrst count only allèges that the train 
started, and that that was the cause of the accident. The other count charges 
the condition of the platform, the want of light, and the starting of the train,— 
ail three. Now, gentlemen, under the second count the plaintiff is not boun<J 
to prove aJl three; he may prove one, two, or tliree of those allégations, pro- 
vided you are satisfled they contributed to the accident." 

4. It is urged that the court erred in charging the jury, in substance, 
that the fault of the railroad company was the fault of the conductor 
and the engineer, and that "this case must be treated precisely as 
though this suit had been brought directly against the conductor and 
the engineer, instead of against the railroad company." But the 
qualifying words of the court, "if the accident happened through the 
fault of the conductor and engineer," are omitted in the assignment of 
errors. In this, as in others of the errors assigned, where the whole 
context is examined the charge of the judge is found to be unobjec- 
tionable. As this proposition was in fact stated to the jury, it cannot 
be said that the court took away from their considération the ques- 
tion of négligence arising from defective platforms and lights, for 
which neither the conductor nor the engineer was liable. Nor did 
this passage in the charge contain an erroneous statement of law. It 
simply ref erred to the rule in this class of cases that the fault is the 
fault of the servant alone, and that on grounds of public policy the 
master is held responsible for the fault of his servant. 

5. The comments of the court on the évidence are assigned as error. 
We find nothing in those statements which was unfair to the plaintiff, 
Further, it appears that ail questions of fact were flnally left to the 
jury. In the comments on the évidence set ont in the twentieth as- 
signment of error the court said, "You [the jury] will consider, it is a 
matter for you to détermine," etc. ; and in the comments ref erred to 
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m the twenty -flrst assignment the court said: "You are to détermine 
whether that is true." "You are to judge whether or not the conduct- 
or did not give this man ample time." The judge cbarged the jury 
generally on this subject as follows: 

"So, gentlemen, it may be, In the course of the charge, I shall direct you 
upon certain questions of fact as well as upon certain questions of law, that 
you ought to find so and so, and, If I do, I wlU make ît clear at the tlme that I 
intend so to direct you, and you must folio w my directions; but unless I say 
to you, on a certain proposition of fact, that you must flnd the f acts so and so, 
you are to understand you are the judges of the fact, no matter how strongly, 
as I go along, I may express my personal views upon certain questions." 

The expression of an opinion by the judge in submitting the case to 
the jury, when no rule of law is incorrectly stated, and ail matters of 
fact are ultimately submitted to the détermination of the jury, cannot 
be reviewed on a writ of error. Railroad Co. v. Putnam, 118 U. S. 54S, 
553, 7 Sup. et. 1. Judgment of the circuit court affirmed. 



CHILTON T. TOWN OF GRATTON. 
(Circuit Court, D, Nebraska. September 30, 1897.) 

TowNSHip Bonds— Validitt— Innocent Pubchaskrs. 

The question whether the petitioners for an issue of township bonds were 
freeholders of the township, as required by the statute, Is one which cannot 
be questioned by the township, as agalnst innocent holders of the bonds, 
after the same has heen determined by the county board, the bonds issued, 
and the avails thereof recelved. 

Same— Bonds of Township Containing Second-Class City. 

Under the statutes of Nebraska, the powers and jurisdiction of a second- 
class City, and of a township in which it may be located, are entlrely sepa- 
rate and distinct, and therefore the township may Issue bonds based on the 
combined assessed Taluation. 

Samb— Constitutional Limitation— Overisbtje ot' Bonds. 

The Nebraska constitutional limitation on muiiicii>alities is not as to the 
bonded indebtedness for ail purposes, but upon the amount to be Issued 
for Works of internai improvement, which do not include a county court 
house. 

Samk— Statutort Limitation— Détermination Vested in Boabd. 

When limitations as to amount of indebtedness are Imposed by statute, 
and not by the constitution, the législature may create a board with au- 
thority to détermine the questions of fact upon which the amount of limita- 
tion dépends, and its flnding will be conclusive in favor of t)ona flde pur- 
chasers. 

Sam B— Notice from Recouds. 

When the limit of an issue of bonds is to be ascertained from records 
or data which are peculiarly withia the knowledge and control of the of- 
flcers of the municipality, or they bave better access to the information than 
other persons, and eau ascertain the amount with more certalnty than 
strangers, then the bonds will be held valid in the hands of bona flde hold- 
ers. 

Bame— Compliancb with Conditions— Récitals in Bonds. 

Purchasers of railway ald bonds are not required to ascertain what con- 
ditions as to time of completing the road were Imposed by the proposi- 
tion voted on, where such conditions were not shown on the face of the 
bond, and the bonds recite a compliance with the law. 

Same- Procbedinq to Enjoin Tax to Pay Bonds — Bondholdees not Par- 
ties. 

Holders of municipal bonds, who were not made parties to a suit brought 
by taxpayers to enjoin the proper offlcers from levylng and collecting a tax 
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to, pay tbem, are In no manner affected by a judgment granting the In- 
..Junction. 

This is ao action to recover upon interest coupons due on certain, 
railroad bonds issued by the défendant township and owned by plain- 
tiff, Henry P. CMlton. The material facts are, in substance, as f ol- 
lows: 

The défendant townshîp Is one of the suMivisions of Holt county, Neb., 
said county having adopted township organization In the year 1887, under 
tie provi.si6ns of the statute providlng theretor. In the year 1885, one of the 
politlcal subdivisions of the county was Center precinct, whleh embraced, with 
other territory, that whlch comprises Gratton township. In the year 1885 
said Center precinct voted and Issued Its bonds. In the sum of $10,000 to 
aid In the building of a court house ïn said county. In the year 1886 said 
Center precinct was divlded, a portion of the territory thereof being detached 
and formedinto a new precinct naméd "Shields Precinct." At the time of 
the adoption of township organization In 188T, the territory then comprising 
said Center precinct was organized into Gratton township and Shields precinct 
into Shields townsbip. The proceedings of the county board relative to the 
division of Center precinct, the formation of Shields precinct, the territory 
embraced in each, the adoption of township organization, and the organiza- 
tion of Center precinct into Gratton township, were ail made a matter of 
record in reéofded proceedings of said county board. On the 23d day of 
December, 1889, there was filed witîi the board of supervisors of said county 
a pétition signed by 53 persons praying for tlie submission to the electors of 
Gratton township of a proposition to issue bonds of said tOTVTishlp in the sum 
of $36,000 to aid in the construction of the Nebraslia & Western Rallway. 
Only 35 of the persons signing the said pétition were freeholders of Gratton 
township, and 48 of the slgners were voters and résidents of the eity of O'Neill. 
The persons who clrculated the said pétition for signers represented to the 
sjgners thereof, and to the voters of Gratton township, that the rallway Com- 
pany would bulld said Une of rallway from Sloux City, lowa, through to the 
City of Ogdçn, In the territory of Utah, traversins and passing through Holt 
county and Gratton township from east to west, and that the work would be 
carried on contlnuously untU said Une of railway should be completed be- 
tween the termlni àbove named. In the said pétition ttie only condition and 
provision relative to the termlni was as foUows: "The proceeds of said bonds 
to be used tp aid In the construction of a Une of rallway passing into the 
county of Holt from the east, and through the said township to the clty of 
O'Neill, in said county, such proceeds to be given to the Nebraslja & West- 
ern Railway when It shall complète a Une of said rallway and bave cars run- 
nlng thereon to the clty of O'NeiU on or before August 1, 1890." At the meet- 
ing of the board of supervisors of said Holt county held on said 23d day of 
December, 1889, a flndlng was made by said board, and entered of record, 
that said pétition was signed by more than 50 freeholders of Gratton town- 
ship, and an élection was called In said county, to be held on the SOth day of 
January, 1890, at whlch élection tbe proposition for Issuing said bonds was 
'Submltted. ■ The provision and condition relative to the termlni, and time in 
whlch the road was to be completed, and proceeds of the bonds to be given 
to the rallway Company, was the same as stated* in said pétition. At the 
élection there were 418 votes east in favor of issuing said bonds and 10 votes 
against. Three hundred and fifty-flve bf said votes were east by persons re- 
siding within the corporate limits of the clty of O'Neill, and 103 by persons 
residlng wlthln Gratton township, outside of the clty of O'Neill. Said Une of 
railway is ànd was constructed through the clty of O'Neill to the west Une 
of the coi-porate limits of said clty, and Into Gratton township, and extends 
easterly from said clty to and across the south Une of Gratton township. 
The western terminus of said Une of rallway is and bas been a point six 
miles east of the west Une of Gratton township. Said railway was not con- 
structed wholly through said township, but was into said township to the clty 
of O'Neill, there having been built 5 1/20 miles of said rallway in said Grat- 
ton township. That prior to and since the Ist day of August, 1890, said rail- 
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way was built to the elty ot O'Xeill, and freigîit aad passenger trains haye 
been continuously operated thereon since August 1, 1890. The elty of O'NelU 
is a municipal corporation organlzed under the laws of the state of Nebras- 
ka, is wholly within the territorial limits of Gratton townshlp, the territory 
wlthin the limits of sald elty being a portion only of the territory within the 
townshlp. At the tlme of the voting and the issuanee of the bonds in ques- 
tion, the said elty of O'Neill was a elty of the second class, and had a pop- 
ulation of 1,300 people. The assessed value of the taxable property of Grat- 
ton township for the year 1889, which was the last assessment-precoding the 
élection at which the proposition to vote said ?36,000 lailway bonds was voted 
upon, was $436,941, of which amount |227,438 was the assessed value of prop- 
erty within the corporate limits of the elty of O'NelU, and $209,503 was of 
property within the township outside of said elty. For the year 1890, the as- 
sessed value was $415,238, of which amount $219,591 thereof was the assessed 
value of the property within the limits of the elty, and $195,647 the assessed 
value outside of said elty. The assessed value of the property of Shields 
townshlp for the year 1889 was $77,742, and for the year 1890, $75,426. The 
sald $10,000 eourt-house bonds of Center precinct were duly registered and 
certified to by the auditor and secretary of state, and were at the time the 
$36,000 railway bonds were voted and Issued unpaid, and in the hands of bona 
flde owners. The $36,000 railway bonds of Gratton townshlp were duly reg- 
istered and certified to by the auditor and secretary of state, and plaintiff is 
the bona fide owner and holder of a portion thereof. Each eourt-house bond 
recited on its face that it was one of a séries of 10 of the dénomination of 
$1,000 each. The bonds of Gratton township, among other things, contaln the 
foUowlng récital: "This bond Is Issued for the purpose of aidlng the Nebras- 
ka and Western Railway Company In the construction of a rallroad through 
said Gratton township; sald railroad to pass into the county of Holt from 
the east through the said Gratton township, and hâve cars runnlng thereon 
to the City of O'Neill on or before August Ist, 1890; and is one of a séries of 
thlrty-slx (36) bonds of one thousand dollars each, and numbered from one 
to thlrty-slx, inclusive; and said bonds are issued under and by authorlty of 
the state of Nebraska, found In chapter 45, on pages 540, 541, and 542 of the 
Compiled and Annotated Statutes of the State of Nebraska of the Year 1889, 
and the other laws of the state of Nebraska In relation thereto. The ques- 
tion of issuing thls bond and the others of sald séries amounting to thirty- 
six thousand dollars was upon pétition, as required by law, submltted by the 
board of supervisors of said county of Holt to a vote of the légal voters of 
sald townshlp in the manner provlded by law, at an élection held on the 30th 
day of January, 1890, at which said élection there were 418 votes 'for' and 
10 votes 'against' issuing sald bonds; there being more than two-thlrds of the 
votes cast at said élection in favor of said proposition; and the board of 
supervisors, being vested by law with authority for that purpose, having 
found that ail the requirements of the law necessary to authorize the Issue 
and delivery of said bonds had been fuUy complied with, and that sald bonds 
were voted according to the laws of the state of Nebraska, ordered that they 
be issued and dellvered accordingly, and that they be and continue a sulà- 
sisting debt àgainst said township untll they are paid and discharged." No 
notice was published in any newspaper of the adoption of the proposition to 
issue said bonds. And the interest coupons of said bonds prlor to April 
1, 1895, were paid by défendant. In November, 1890, an action was com- 
meneed in the district court of Holt county, Neb., by Wilson Hoxle and others, 
taxpayers of Gratton township, against Barrett Scott, county treasurer, and 
.John G. Hayes, tas coUector, of Gratton township, praying for an injunction 
enjoining the collection of taxes assessed and levled within said township, 
for the purpose of paying the interest on said bonds, and part of the prin- 
cipal thereof. Such proceedings were had in said action that a judgment 
was entered by sald court for défendants, which Judgment was reversed on 
appealby the suprême court (45 Neb. 199, 63 N. W. 387), and the case re- 
manded to the district court, where, in September, 1895, a deeree was en- 
tered in sald action, perpetually enjoinlng the collection of the tax to pay the 
principal or interest upon said bonds, which deeree is unappealed from and 
unreversed. 
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M. P. Harrington and G. W. Seevers, for plaintiff. 

H. E. Murphy, William B. Sterling, and B. T. White, for défendant 

MUNGER, District Judge (after stating the foregoing facts). The 
sections of the statute under which the bonds in question were issued, 
and materîal in the considération of this case, are as follows (sections 
14, 15, c. 45j p. 696, Comp. St. 1897): 

"3518. Section 14. (Election.) Any precinct, townshlp or village (less tban 
a clty of the second class) organized aceording to law, is hereby authorized to 
Issue bonds in aid of works of internai improvement, highways, bridges, rail- 
roads, court house, jails in any part of tlie county, and the drainage of swamps 
and wet lands, to an extent not exceeding ten per cent, of the assessed value 
of the taxable property at the last assessment within such township, pre- 
cinct, or village, in the manner hereinafter descrlbed, namely: First:— A pé- 
tition slgned by not less than flfty freeholders of the precinct, township or 
village shall be presented to the county commissioners or board authorized 
by law to attend to the business of the county, within which such precinct, 
township or village Is situated. Said pétition shall set forth the nature of 
the work contemplated, the amount of the bonds sought to be voted, the rate 
of Interest, which shall In no event exceed eight per cent per annum, and the 
date when the principal and interest shall become due; and the said peti- 
tloners shall give bonds tobe.'approved by the county commissioners, for the 
payment of the expansés of the élection, in the event that the proposition 
shall fail to receive a two-thirds of the majority of the votes east at the élec- 
tion. Second:— Upon the réception of such pétition the county commissioners 
shall give notice and call an élection in the precinct, township or village, as 
the case may be. Said notice, call and élection shall be governed by the law 
regulating the élection for voting bonds by a county. Laws 1885, c. 58. 

"3519. Section 15. (Issuance of Bonds.) I£ two-thirds of the votes cast 
at such élection shall be In favor of the proposition, the county commission- 
ers or board shall, wlthout delay, cause to, be prepared and issued, the bonds 
in aceordance wlth the pétition ând notice ot élection; said bonds shall be 
slgned by the chairman of the board or other person authorized to sign coun- 
ty bonds, and attested by the clerk of the county under the sçal of the county. 
Said bonds shall state for what purpose issued; the amount, and when pay- 
able, Interest and when payable, and the number of each bond. The county 
clerk shall enter upon the records, of the board, the pétition, bond, notice, and 
call for the élection, canvass ôt vote, the number, amount and interest, and 
date at which each bond issued shall become payable; and the county clerk 
shall cause such bond to be registered In the office of the secretary of state 
a,nd state auditor, as required by law." 

The county attorney, iii his argument and brief, urges that, as less 
than 50 of the petitioners praying for the calling of the élection to 
vote upon the proposition to issue the bonds were freeholders of the 
township, the county board were without jurisdiction, *and for that 
reason the bonds are void, even in the hands of a bona fide holder. 
In support of this proposition he cites the following Nebraska cases: 
State V. School Dist., 10 Neb. 544, 7 N. W. 315; State v. School 
Dist, 13 Neb. 82, 12 N. W. 812; Orchard v. School Dist., 14 Neb. 
378, 15 N. W. 730; State v. Babcock, 21 Neb. 187, 31 N. W. 682; 
Wullenwaber v. Dunigan, 30 Neb. 877, 47 N. W. 420; Fullerton v. 
School Dist., 41 Neb. 593, 59 N. W. 896; Hoxie v. Scott, 45 Neb. 199, 
63 N. W. 387. I do not think thèse cases support his contention. 
In State v. School Dist., 10 Neb. 544, 7 N. W. 315, the facts clearly 
established that there were but three légal voters within the district ; 
that the district was fraudulently organized by résidents of an ad- 
joining state, and the bonds issued without any notice of an élection. 
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In State v. School Dist., 13 Neb. 82, 12 N. W. 812, a peremptory 
writ of mandamus was issued, requiring the oificers of the district to 
report the amount of the bonds to the county clerk, that the county 
board might levy the necessary taxes to pay the same. The law 
required that a written request, to be signed by at least fllve légal 
voters, be had, before a spécial meeting of the district could be called 
to vote the bonds. An attempt was made to show that of the signera 
there were not flve who were légal voters of the district. Maxwell, 
J., speaking for the court, said : 

"When the proceedings hâve been conducted in good faith, and a request, 
properiy signed, has been aeted upon by the offlcer or offlcers upon whom the 
law Imposes the duty of calllng such meeting, and the meeting has been held, 
and the object of the request Indorsed by the légal voters of the district, we 
wlll not, in a collatéral proceeding, inquire whether ail the persons slgning 
said request had reslded in the district a sufficient length of tlme to entltle 
them to vote therein or not. If they had not, any taxpayer of the district 
could enjoin the issuing of bonds, because unauthorized; but, after the meet- 
ing has been held In pursuance of the notice, the bonds issued and sold, and 
the district has reeeived the avails, It is too late to raise the objection." 

Orchard v. School Dist., 14 Neb. 378, 15 N. W. 730, was an action 
upon a bond issued by the school' district. The défense was that the 
same was issued without authority. The request having been signed 
by only four légal voters of the district, the bond was held valid in 
the hands of an innocent purchaser. State v. Babcock, 21 Neb. 187, 
31 N. W. 682, was an application for a peremptoi^ writ of mandamus 
to compel the audit or of public accounts to certify certain bonds 
issued by Dannebrog precinet. No. question of the right of a pur- 
chaser was involved. WuUenwaber v. Dunigan, 30 Neb. 877, 47 N. 
W. 420, was an action to enjoin the issue of bonds. Fullerton v. 
School Dist, 41 Neb. 593, 59 N. W. 896, was an action to restrain the 
défendant from registering, issuing, and selling certain bonds of the 
school district for the reason that the request for the élection was 
not signed by the requisite number of légal voters. The court, after 
reviewing the f oregoing cases, says : 

"In a séries of cases thte court has refused to permit an inquiry into the qual- 
ifications of signera of pétitions after the bonds had been issued and passed 
into the tonds of innocent purchasers; but thèse cas^s are ail based upon 
the distinction between the position of a taxpayer seeliing relief promptly and 
one who has stood by until the rights of innocent purchasers hâve accrued." 

Hoxie V. Scott, 45 Neb. 199, 63 N. W. 387, is a case referred to in 
the statement of facts, in which an injunction was granted against 
the tax levied to pay the iûterest and part of the principal of thèse 
bonds. In the opinion, the court says: 

"We shall not assume to pass upon the rights of holders of the bonds as 
bona fide purchasers, because thèse parties are not in court. The proposition 
upon which this appeal must be determined must be considered as though 
there has been no sale of the bonds by the railroad Company." 

Thèse décisions of the state court, in my opinion, not only do not sup- 
port the doctrine contended for that the want of a sufficient pétition 
renders the bonds void in the hands of an innocent purchaser, but 
rather sustain th.e contrary, when the rights of bona flde purchasers 
are considered. As stated by Irvine, C, in Fullerton v. School Dist. : 
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"It îs therefore. apparent that the court in ail the cases referred to bas con- 
sldered the question of the sufflclency of the pétition a judlclal question open 
to inquiry In a proper collatéral proceedlng, but has held parties precluded 
from the inquiry upon a reasonable doctrine of estoppel when they bave ac- 
quiesced in the proceedlngs until the rights of third persons haye accïued." 

The uniforin holding of the suprême court of the United States is 
that, where the municipality is authorized by législative enactment 
to issue negôtiable bonds upon the performance of précèdent condi- 
tions, and such bonds are issued containing récitals that they are is- 
sued in accordanee with the provisions of such statute, the bona flde 
purchaser has a right to présume that ail the prerequisites of the 
law to a valid issue hâve been complied with, where it may be gath- 
ered from the statute that the ofificers issuing such bonds were em- 
powered to décide whether tJ^ere has been a compliance with the 
précèdent conditions. Knox Co. v. Aspinwall, 21 How. 539; Moran v. 
Miami Co., 2 Black, 732; Mercer Co. v. Hacket, 1 Wall. 83; Su- 
pervisors v. Schenck, 5 Wall. 784; Town of Venice v. Murdock, 92 U. 
S. 494; Moultrie Co. v. Savings Bank, Id. 631; Warren Co. v. Marcy, 
97 U. S. 96; Northern Bank of Toledo v. Porter Tp. Trustées, 110 
U. S. 608, 4 Sup. et. 254. That the question as to whether the peti- 
tioners were freeholders of Gratton township was one to be passed 
upon and determined by the county board, there can be no doubt. 
Marcy v. Oswego Tp., 92 "U. S. 637; Evansville v. Dennett, 161 U. S. 
434, 16 Sup. et. 613; Moulton v. Evansville, 25 Fed. 382, and cases 
supra. 

It is further urged that the city cl O'Neill, although included in the 
limits of Gratton township, cannot be considered as a portion of 
said township in determining whether the issue of bonds was in 
excess of the amount allowed by the statute based upon the assessed 
valuation of the property within the township. This claim is urged 
upon the well-recognized principle that "there cannot be at the same 
time, within the same territory, two distinct municipal corporations 
exercising the same power and jurisdiction." An examination of 
the statutes of Nebraska relative to townships will, I think, con- 
vince any one that the powers and jurisdiction of cities of the second 
class (like O'Neill) and townships are entirely separate, distinct, and 
unlike in ail respects, and hence the rule has no application to this 
case. Ail the counsel for défendant unité in the claim that the pro- 
portionate share of the court-house bonds issued by Center preeinct, 
collectible from the taxable property of Gratton township, was, at 
the time of voting and issuing the bonds in question, an indebtedness 
of Gratton township, and for that reason the |36,000 of railroad bonds 
were and are invalid as an overissue. That the court-house bonds 
are to be paid by Shîelds and Gratton townships (the territory df 
which comprised Center preeinct) in proportion to the taxable prop- 
erty of each, there can be no doubt ; and if the proportion which Grat- 
ton Township was liable for, based on the last assessment prior to the 
issuing of the |36,000 of bonds, was an indebtedness of Gratton 
township, within the tenus of the statute, then the issue of $36,000 
was in excess of the amount permitted by law, and invalid unless the 
plaintiff is accoMed the ùsual rights of a bona flde holder ôf com- 
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mercial paper. It is, however, urged that plaintifE cannot be regard- 
ed as a bona fide holder to the extent that défendant is estopped by 
récitals from pleading the invalidity of the bonds by reason of the 
excessive issue; the. contention being that, where the existence of 
fapts which are to be considered in det^rmining the authority to issue 
such bonds are to be found and determined from public records other 
than those which the county board are required to make as steps in 
the proceedings relating to the issue, then ail purchasers are bound 
to take notice of the faets shown by such public records. In this case 
it is said that the public records disclose that the territory compris- 
ing Gratton township and Shields township was formerly Center pre- 
cinct, and that the public records show that the court-house bonds 
had been issued and registered by the secretary and auditbr of state; 
that the outstanding issue of bonds being thus shown, ail persons 
dealing in them were bound to take notice of the fact, and that the 
rule of law enuuciated in the cases of Dixon Co. v. Field, 111 U. S. 
83, 4 Sup. et. 315; Lake Co. v. Graham, 130 U. S. 674, 9 Sup. Ct. 
654; Nesbit T. Independent Dist, 144 U. S. 617, 12 Sup. 746; and 
SutlifE V. Commissioners, 147 U. S. 234, 13 Sup. Ct 318,— supports 
this view. Thèse cases cited were ones in which the issue was in 
excess of the constitutional limitation. In, the présent case the isr 
sue of bonds under considération was not in excess of 10 per cent, 
of the assessed valuation of the taxable property of the township. 
It is only by adding to the amount of thèse bonds the proportion of 
the court-house bonds payable by Gratton township that an excess- 
ive issue, if any, is found. Such sum, however, doea not violate any 
provision of the state constitution. The constitutional limita,tion on 
municipalities in Nebraska is not as to the total bonded indebted- 
ness for ail purposes, but is a limitation upon the aggregate amount 
which may be issued îqt works of internai improvement. De Clerq 
V. Hager, 12 Neb. 185, 10 N. W. 697; State v. Babcock, 19 Neb. 223, 
230, 27 N. W. 94, 98, A court house is not a work of internai im- 
provement, within the meaning of the constitutional provision. 
Dawson Co. v. McNamar, 10 Neb. 276, 4 N. W. 991. The only limita- 
tion of law by which the amount of the prior issue for court-house 
purposes becomes material for considération in this case is that found 
in the statute or législative enactment before referred to. The rule 
which applies to a constitutional limitation is not usually applicable 
when the limitation is onlv statutory. When the limitations are im- 
posed by the constitution itself, it may not be within the power of a 
législature to dispense with them by the création of a mihîsterial 
commission whose ândings shall be taken in lieu of the facts; but, 
when the. limitations are imposed by statute only, the législature, 
being the source of limitation, may create a board authorized to dé- 
termine the question, and its ândings will be conclusive in favor of 
bona flde purchasers. Simonton, Mun. Bonds, §§ 221-225 ; Lake Co. 
V. Graham, supra ; Sherman Co. v. Simons, 109 U. S. 735, 3 Sup. Ct. 
502. That the municipal offîcers issuing thèse bonds were required 
to ascertain as a condition précèdent to their issue whether the 
amount thereof, together with prior unpaid issues, exceeded in the 
aggregate the statutory limit, I bave no doubt. Were the pur- 
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chasér to exednîne the records of bond issues, he would flnd none is- 
sued by Grattbn township. But it is said in argument that he was 
bound by the facts shown by ail records of a public nature; that he 
was bound to know that bv the statute a county in Nebraska, when 
first organized, must be divided into precincts; that township or- 
ganization can only be eflected after precinct organization; that, as 
the law requires a record to be kept (and such record was kept) show- 
ing the names and boundaries of precincts and townships, he was 
bound to know that the territory comprising Gratton township was 
once a portion of Center precinct; and that, bound by this knowl- 
edge, he had notice that the bonds were issued in excess of the stat- 
utory limit To this I cannot assent, but regard the proper rule to 
be that, when the limit of issue is to be ascertained from records or 
data which are peculiarly within the knowledge and control of the 
offlcers of the municipality, or they hâve better access to the infor- 
mation than other persons, and can ascertain the amount with more 
certainty than strangers, then the bonds will be held valid in the 
hands of a bona flde holder. Simonton, Mun. Bonds, § 224; West 
Plains Tp. v. Sage, 16 C. G. A. 553, 69 Fed. 943; Mutual Ben. Life 
Ins. Co. T. Gity of EUzabeth, 42 N. J. Law, 235. The fact of a change 
in the boundaries of Center precinct having been made, that upon 
adoption of township organization the territory comprising Center 
precinct became Gratton township, were facts peculiarly within the 
knowledge of the oflQcers acting for the township, and, they having 
better access to the record information than purchasers of the bonds, 
I conclude that the défendant cannot hâve the beneflt of this plea of 
excessive issue as against thé plaintiff, who is a bona flde holder of 
the bonds. This conclusion rendors it unnecessary to détermine 
whether a part of the court-house bonds alluded to was an indebted- 
ness of Gratton township within the meaning of the statute, impos- 
ing the limitation upon bond issues. 

It is further urged that the bonds are void, even in the hands of 
plaintiff, for the reason that they were delivered in violation of a con- 
dition imposed in the proposition adopted by the voters of the town- 
ship, which condition, as recited on the face of the bonds, was as 
follows: 

"This bond is Issued for the purpose of alding the Nebraska and Western 
Railway Company In thé construction of a railroad through said Gratton town- 
ship; said railroad to pass into the county of Holt from the east, through 
the said Gratton township, and having cars runnlng thereon to the city of 
O'NelU on or before August Ist, 1890." 

It is claimed that the provision requiring the construction of the 
railroad through the township of Gratton, and having cars running 
thereon to the city of O'Neill by August 1, 1890, was a précèdent 
condition to be fully performed before the authority existed for the 
delivery of the bonds; that, while the road was constructed, and cars 
running thereon to the city of Ô'Nèill, by the time stated, the road 
had not been constructed through, but only about five miles into, said 
totvnship, leaving six miles yet to be constructed before it would 
pass through the towûship. The fact of the nonconstruction through 
the entire breadth of the towûship was a physical one, of which pur- 
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chasers must take notice; and, iurther, that the récitals in the 
bonds are only to the effect that the provisions of the enahling act 
hâve been complied with ; that they do not import a compliance with 
the conditions imposed by the proposition voted upon. It may be 
conceded that the building of the road into the township and having 
cars running thereon to the city of O'Neill was not a full perform- 
ance of the condition requiring the road to be constructed through 
the township ; but was such condition one précèdent to the authority 
to issue the bonds? I think not. The enabling act or"statute un- 
der which the bonds were issued provides for municipalities aiding 
railroads and other improvements therein mentioned. It imposes no 
condition that the bonds shall not be issued until after the completion 
of the improvement to be aided, and by no ruJe of construction can 
it be said that the intent of the act was rather to reimburse the party 
constructing the improvement for the cost, in whole or in part, by 
requiring that the object for which the aid should be voted be fully 
secured before the bonds could issue. Kenicott v. Supervisors, 16 
Wall. 452-466. But, while the enabling statute did not impose any 
such condition, it was proper for the municipality in voting its aid to 
do so. 

I do not think the provision as recited in the bond requiring the 
road to be built through the township a condition necessary to be 
performed before the bonds could be legally issued. A statute of the 
state of Illinois, authorizing towns to aid in the construction of rail- 
roads by subscribing for stock and issuing bonds therefor, provided 
that the town might, in the proposition, impose any conditions de- 
sired, and that the bonds should not be valid and binding until the 
conditions should hâve been complied with. In an action brought to 
recover on bonds issued by virtue of a proposition containing a pro- 
vision that the railroad should be constructed through the town, and 
a dépôt erected therein (neither of which was done), the court, in the 
case of Town of î;agle v. Kohn, 84 111. 292-294, while holding the 
bonds void because of the deelaratory provision of the statute, says 
(speaking with référence to such conditions under statutes which did 
not déclare the bonds invalid) : 

"We do not think it Is to be regarded that the conditions named were pre- 
requlsite to the mailing of the suhscription and Issuing of the bonds, and that 
they were to be complied with before the subscription could be made, or the 
bonds issued; but only that the subscription and the bonds were to be sub- 
ject to the condition. There would be no want of power in making the sub- 
scription and issue of the bonds. As between the town and the railroad Com- 
pany, nOneompliance with the condition would bé a good défense agalnst the 
railroad company." 

This, in my judgment, is a correct view of the effect of the condi- 
tions imposed in the présent case, as shown by récital in bonds. I 
hâve no doubt that it was not only compétent for Gratton township 
to hâve provided that the bonds may hâve been issued in installments 
as the work progressed, or issued before the work was done; the 
township might also hâve provided (and did provide) in the proposi- 
tion that the bonds should not be issued until the road was fully 
constructed. The condition, as contained in the proposition, was: 
82 F.-56 
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"ThçjjproÈeç^s of -said bonds tobe used Inaid of the conptructioa of a Une 
o£ raUrpad papslng into tbe county bf Holt from tbe east and througli the 
said toWnébil» and to the clty of O'Neill, in sald county; such proceeds to be 
given to the Nebraska and Western Eailway Company when it shall com- 
plète a Une of said railroad and hâve cars running thereon to the city of 
O'NeiU on or before August Ist, 1890." 

But this is not the proposition as recited on the face of the bonds, 
and purchaseïs are not required to ascertain what conditions were 
contained in the proposition voted upon where snch conditions are not 
shown on th'e face of the bonds, and the bonds, as in this case, recite 
a compliance with the law. Oregon v. Jennings, 119 U. S. 74, 7 Sup. 
et. 124. If the purchaser were to examine the proposition in this 
case, he would not be notifled that the bonds were not to be issued 
and sold, but only that the proceeds of the bonds should not be de- 
livered to the railway company until the road was constructed as 
provided. The fact that it was the proceeds of the bonds which were 
to be withheld would imply a prier sale. The provision for construct- 
ing the road through the township as recited in the bond, we think, 
was only declaratory of the enterprise which was to be aided. Even 
if the condition for building the road through the township as con- 
tained in the proposition and recited in the bonds be conceded to be 
a condition précèdent to the Issue, this would not render them -void 
for want of power to issue. Burroughs, Pub. Sec. p. 506, writing 
with référence to such condition, says : 

"The lllegality which eonstitutes the want of power In this class of cases 
arlses not merely from the faot that certain acts are conditions précèdent to 
the issue, but from the déclaration of the statute that they shall not be valid 
until the acts are done, or that they shall be void if the acts specifled are not 
performed. It is the Imperatlve commanfl of the statute that stamps its im- 
press of inyalidity on the bonds." 

In Simonton, Mun. Bonds, § 283, it is said: 

"It may be stated generally that such bonds, in the hands of a bona flde 
holder, wlthout notice of the nonperformance of the conditions, are valid; 
and against him the fact of nonperformance eannot be set up as a défense, 
unless the prier condition was one which was required to be performed by 
the constitution of the state, or the statute expressly declared the bonds 
should be void, unless the conditions were fulfilled, in which latter case the 
bonds will be InvaUd. The bonds, however, in order to protect the innocent 
holder, when the prior conditions hâve not been performed, or their performance 
waived, must contain such recitals,--usually that they are issued pursuant to the 
enabling act, reciting it, that assures the holder that ail prior conditions liave 
been performed." 

In our opinion, the cases of Mercer Co. v. Provident Life & Trust 
Co., 19 C. 0. A. 44, 72 Fed. 623, and Swan v. City of Arkansas City, 
61 Fed. 478, referred to by counsel for défendant, are not in conflict 
with this view. We think the récitals on the face of the bonds of 
such a nature as to preclude the township from interposing the dé- 
fense that the condition relative to the construction of the road 
through the township bas not been complied with. 

The défense that agents of the railroad company represented to 
the voters and petitioners that the road would be built as a trans- 
continental Une, through the state into the coal flelds of Wyoming 
to Ogden, "Utah, which has not been done, was not urged on the argu- 
ment, nor in the briefs of counseL The bonds being negotiable secu- 
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rities, and the plaintifiE a bona fide holder without notice, it does not 
require any citation of authorities to show that the défense is not 
availaWe. The plaintiff not being a party to the proceeding brought 
to enjoin the collection of the tax levied to pay the bonds, the judg- 
ment in that case in no manner affected his rights. 

For the foregoing reasons, the several défenses pleaded are unavail- 
ing, and judgment should be entered for plaintiff for the amount due 
on the several coupons set forth in the pétition. 



UNITED STATES y. BUNTING et al, 
(District Court, E. D. Pennsylvanla. September 21, 1897.) 

CONSPIRACY TO DEFKAUD THE UnITKD StATES— InDICTMBNT. 

An applicant for a govemment clerksliip filed a swom application in the 
form required for an examination by the civU service commission, and was 
afterwards notifled by postal card to appear for examination at a tlme 
stated. By previous arrangement, another person, Impersonating tlie ap- 
plicant, presented Umself for examination, and fiUed ont a paper known 
as the "Déclaration Sheet," which contalned questions concerning the ap- 
plicant, and signed the applicant's name thereto. Held, that thèse two per- 
sons were indictable, tmder Kev. St. §§ 5440, 5418, whleh denounce re- 
spectlvely the offense of conspirlng to commit any offense agalnst the 
United States or to defraud the United States, and the offense of falsely 
making, altering, or forging varions enumerated papers, includlng affldavits 
or other wrltings, for the purpose of defraudmg the United States. 

The défendants in this case were charged with conspiracy to- 
gether to defraud the United States in making and presenting a false 
writing. The indictment was framed under Rev. St. TJ. S. § 5440, as 
amended by Act May 17, 1879 (21 Stat 4), which in its amended 
fonn is as follows: 

"If two or more persons conspire either to commit any offense against the 
United States or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effeot the object of the con- 
spiracy ail the parties to sueh conspiracy shall be llable to a penalty of not 
more than ten thousand dollars, or to Imprisonment for not more than two 
years or to both fine and Imprisonment in the discrétion of the court." 

The fraud upon the United States was alleged under Rev. St. U. S. 
§ 5418, which provides as follows: 

"Every person who falsely makes, alters, forges, or counterfeits any bld, pro- 
posai, guarantee, officiai bond, public record, affldavit, or other writing, for 
the purpose of defraudlng the United States, or utters or publlshes as true 
any such false, forged, altered, or counterf eited bid, proposai, guarantee, officiai 
bond, public record, affidavit, or other writing, for such purpose, knowlng the 
same to be false, forged, altered, or counterfelted, or transmlts to or présents 
at the office of any offlcer of the United States any such false, forged, altered, 
or counterfelted bld, proposai, guarantee, officiai bond, public record, affidavit, 
or other writing, knowlng the same to be false, forged, altered, or counter- 
felted, for sueh purpose, shall be imprisoned at hard labor for a period not more 
than ten years, or be flned not more than one thousand dollars, or be punlshed 
by both sueh fine and imprisonment." 

From the facts as set forth in the indictment and as developed at 
the trial it appeared that the défendant Bunting was an applicant 
for a position as clerk in the post-offlce service, and on July 22, 1897, 
filed an application for examination before the United States civil 
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service oommissionen at an examination wïiich was to be held at 
PMladelphia. TMs application blank waS in the usual form, con- 
tkining questions relatiye to llie naine, date and place of birth, citizen- 
ship, résidence, occupation, etc., of the applicant, which. tbe applicant 
waa required to flU out and flle with the aecretary of the local bbard 
before taking the examination. The application which was flUed ont 
by the défendant Bunting was sworn to by him, and lodged in due 
fonn with the proper officiai on July 23, 1897. On the 29th of July, 
1897, the secretary of the board notifled the défendant Bunting by 
postal card to appear before the board on August 5th, for the pur- 
pose of examination. At this time the défendant Delaney presented 
himself at the rooin in which the examination was conducted, gaining 
admission by means of the postal card theretofore mailed to Bunting, 
none but those possessed of such cards being admitted to the room. 
After gaining access to the room by this means the défendant Delaney 
was handed a paper known as the "Déclaration Sheet," which paper 
contained questions conceming the applicant, the correct answers to 
which could only be made by the person who made the application 
or by some one fully cognizant with its contents. The answers to 
the questions on the déclaration sheet were then filled in by Delaney 
who signed at the end thereof the name of the défendant Bunting. 
When this paper was handed to the secretary, Delaney was recog- 
nized and placed under arrest. Bunting was subsequently arrested, 
and both were indicted. The défendants pleaded guilty to the in- 
dictment. 

James M. Beck, U. S. Atty., and Michael P. McOuUen, AssL U. S. 
Atty. 

John P. Gibbs, for défendant Delaney. 
John V. Ripperger, for défendant Bunting. 

BUTLER, District Judge (orally). When this case flrst came before 
me, I was under the impression that the défendants were indicted un- 
der the old law, charged with conspiracy to defraud the United States, 
and as it was not shown that either of them had defrauded the gov- 
ernment of money or other property, I was in doubt whether the stat- 
ute covered the charge. Since that tinie, however, I hâve carefully ex- 
amined the bills of indictment as well as the sections of the Revised 
Statutes under which the défendants are charged, and am of opinion 
that the offense cornes within their terms. 

Section 5418 literally as well as in spirit covers the case. Thè 
offense charged is a grave one; an attempt to préjudice the rights 
of the United States in the administration of the civil service statutes. 
Had the défendants been successful one of them would hâve obtained 
a privilège which would hâve placed him in a favored class and hâve 
entitled him to an advantage over others in the appointment to oflace. 

The privilège is a valuable one, and the fraud of the défendants was 
therefore in préjudice of the government 

The sections under which the défendants are indicted are broad and 
«weeping and the offense I think is within their provisions. 
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In re CHRISTIAN. 
(Circuit Court, W. D. Arkansas. October 3, 1897.) 

1. Chiminal Law— Dischaegb for Void Sentence— Rbmoval to District op 

Trial for Rbsektence. 

The petitioner was Indicted and convicted in the Central district of 
the Indian Territory, and sentenced to imprisonment at Détroit, Micli. 
While the marshal of that district was en route with the prisoner to the 
prison at Betroit, he sued out a writ of habeas corpus before the circuit 
court of the United States for the Western district of Arkansas, and was 
discharged because the sentence pronounced against him was void. Upon 
belng rearrested under section 1014 of the Revised Statutes of the United 
States, he sued out a second writ of habeas corpus before the same court. 
Eeld, that the proceeding under section 1014 of the Itevised Statutes of 
the United States was irreguiar and unautliorized, and the défendant Is 
discharged without préjudice to the United States to take any lawful 
measures to hâve the petitioner sentenced according to law upon the verdict 
of guilty against him. 

2. Samb— Prockdure. 

Held, further, that the proper proceeding for the removal of the prisoner 
to the Central district of the Indian Territory was for the United States 
court for that district, under section 716 of the Kevlsed Statutes of the 
United States, to issue its warrant, addressed to the marshal of the West- 
ern district of Arkqpsas, to arrest the défendant and deliver him to the 
marshal of the Central district o£ the Indian Territory to abide the action 
of that court 
(Syllabus by the Judge.) 

Winchester & Martin and Tom W, Neal, for petitioner 
W. J. Horton, U. S. Dist. Atty. 

ROGEES, District Judge. The petitioner heretofore sued out from 
this court a writ of habeas corpus against J. P. Grady, United States 
marshal for the Central district of the Indian Territoiy. On the 
hearing he was discharged, but without préjudice to the right of the 
United States to take any lawful measures to hâve the petitioner sen- 
tenced in accordance with law upon the verdict of guilty against him, 
or to correct the judgment, if the same was, by misprision of the 
clerk, erroneously entered. 82 Fed. 199. Immediately upon his 
release the United States attorney for the Central district of the In- 
dian Territory caused to be flled before Stephen Wheeler, United States 
conunissioner in this district, a copy of an indictment found and duly 
retumed by the grand jury of the Central district of the Indian Terri- 
tory, and flled in the United States court at Aritlers, in said district 
and territory, whereupon said commissioner issued a warrant for the 
arrest of said petitioner, and committed him to jail, under section 1014 
of the Eevised Statutes of the United States, to be held for trial at 
Antlers, in the Indian Tenitory. Immediately upon his commitment 
to the United States jail at this place by S. F. Stahl, the marshal of the 
Western district of Arkansas, petitioner sued out of this court this 
writ of habeas corpus, returnable forthwith, against the said marshal 
of the Western district of Arkansas. The petitioner allèges that he is 
unlawfully held by S. P. Stahl, in the jurisdiction of this court, by 
virtue of a warrant issued by Stephen Wheeler, a United States com- 
missioner; that at the May term of 1897 of the United States court 
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for the Central district of the Indian Territory, at Antlers, he was in- 
dicted for perjury, and was tried and convicted, and sentenced by said 
court "to be imprisoned in the Détroit house of correction, at Détroit, 
Micliigan, and to pay a fine of one dollar and costs of this action" ; that 
tlie proceedings under wliicli the warrant Of arrest was issued, and 
under which he is held, are based on the said Indictment upon which 
he has been tried, convicted, and sentenced, and that the warrant un- 
der which he is held is illégal, for the reason that he bas been tried, 
convicted, and sentenced on the indictment on which the warrant was 
issued; and that his détention is in violation of the laws and constitu- 
tion of the United States. Upon service being made upon the marahal, 
he made return as follows: That "he detains the said petitioner, 
William S. Christian, under and by virtue of the warrant alleged in 
the pétition, and sets out a copy thereof." He further states that in 
the United States court for the Central district of the Indian Territory, 
sitting at Antlers, at the May term, 1897, and on the lîth day of May, 
1897, an indictment was returned against the said petitioner, charging 
him with perjury, and sets out a copy of the indictment; that on the 
19th day of said May he was tried and convicted as charged, and there- 
upon was remanded to the custody of the marshal to await final sen- 
tence (and sets out a certifled transcript of the proceedings and orders 
made in that court); that on the 20th of May, 1897, the court sentenced 
petitioner to be imprisoned in the house of correction at Détroit, Mlch., 
for three years, and to pay a fine to the United States of one dollar, 
together with the costs of prosecutlon (and sets out a copy of said sen- 
tence) ; that thereafter a mittimus on said sentence was issued out of 
said court, commanding the marshal of said district to receive, safely 
keep, and convey the said Christian to the house of correction as afore- 
said; that said petitioner afterwards applied to this court for a writ 
of habeas corpus to obtain his discharge from the custody of the said 
marshal under said mittimus, alleging the sentence and mittimus to 
be void; that this court made an order discharging the said petitioner 
from the custody of said marshal under said mittimus, and recited in 
said order that the discharge would be without préjudice to the right 
of the United States to take any lawful measures to hâve the petitioner 
sentenced according to law upon the verdict against him (and sets out 

a copy of that order). He further states that on the day of 

June, 1897, there was flled before said Stephen Wheeler, United States 
circuit court commissioner for the Western district of Arkanaas, a 
certifled copy of said indictment upon which said warrant was issued, 
and thereupon a motion for a warrant of removal of the said petitioner 
to the said Central district of the Indian Territory for further pro- 
ceedings in the said United States court for said (Central district of the 
Indian Territory upon said indictment was flled and pending in this 
court. The respondent further shows: That on the 19th day of June, 
1897, there was issued out of the United States court for the Central 
district of the Indian Territory a temporary commitment for the said 
Christian upon said order so made as aforesaid by said court on the 19th 
day of May, 1897, remanding the said petitioner to the custody of said 
marshal for said Central district to await final sentence upon said ver- 
dict, a certified copy of which was attached thereto, and that further, 
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on the said 19th day of June, 1893, there was îssued ont of said court 
for said Central district a bench warrant for the arrest of the said 
William S. Christian (and attached a copy of said bench warrant). 
That on the 13th of July, 1897, and before the fiUng of said return of 
the marshal, the United States district attorney for the Central dis- 
trict of the Indian Territory flled a motion in this court in which he 
States that at the May term, 1897, of said court for the Central district 
of the Indian Territory, sitting at Antlers, petitioner was duly tried by 
a jury upon an indictment for the crime of perjury, which indictment 
had been previously found in said court, said court having compétent 
jurisdiction of said offense and of the person of said petitioner, and, 
upon a trial upon said indictment, was found guilty as alleged; that 
at the same term of said court be was sentenced by the court to im- 
prison ment in the Détroit house of correction, at Détroit, Mich., for 
the term of three years, and to pay a fine of one dollar, and ail côsts of 

said cause; that on the day of June, 1897, said petitioner flled 

his pétition for a writ of habeas corpus before this court, which said 
writ was by the court granted, and said prisoner discharged from the 
custody of said J. P. Grady, United States marshal for the Central 
district of the Indian Territory, but without préjudice to the right of 
the United States to hare the petitioner sentenced in accordance with 
law upon the verdict against him, ail of which more fully appears in 
the record and proceedings herein. And he prayed in his motion that 
this court make an order remanding the petitioner to the custody of 
the marshal of the Western district of Arkansas, and for his removal 
to the Central district of the Indian Territory, to be dealt with by the 
United States court for the Central district of the Indian Territory in 
conformity with law upon the verdict against him. Upon the trial 
of the cause before the court the petitioner introduced the receipt of 
the clerk of the United States court for the Central district of the In- 
dian Territory for one dollar, in payment of the fine assessed against 
him on the 20th of May, 1897; and a complète transcript of the record 
of the United States court for the Central district of the Indian Terri- 
tory in the perjury case referred to was offered in évidence, and also 
the record of the previous habeas corpus case. There is really no dis- 
pute about the facta in this case, and they sufQciently appear, from 
what has already been stated supra, more fully than is wdinarily neces- 
sary. 

Petitioner now insists that section 1014 of the Bevised Statutes of 
the United States applies only to persons who are removed from one 
jurisdiction to another for trial, and that, he having already been tried^ 
the commissioner had no power to commit him under that section of 
the statute, and thaï this court has no authority of law io make an 
order for his removal to the Central district of the Indian Territory to 
await the sentence of said court upon the verdict heretofore rendered 
against him. On the other hand, the United States insists that 
whether there is authority, under section 1014 of the Kevised Statutes 
of the United States, for his removal to the Indian Territory, or not, 
petitioner now being before the court on habeas corpus, under section 
761 of the Bevised Statutes of the United States, and the court being 
advised of the fact that he has been couvicted of the crime of perjury 



888 82 FEDERAL REPORTER. 

in anotller jurisdiction, and has not been sentenced as the! lâw directs, 
itshould, under the latter section, make an order requiring the marshal 
of tMs district to surrender petitioner to the proper autkorities in the 
Indian Territory to await the judgment of that court. Both questions 
haye been exhaustively argued and carefully considered. 

For a hundred years the United States hâve had the power to appre- 
hend and punish offenders against their laws. It is indeed remarlï- 
able tliat at tliis day the method of apprehending and removing per- 
sons who hâve been convicted of crime, and subsequently escape, either 
before or after sentence, into another district, to the district where they 
hâve been tried and convicted, should still be in doubt ; but a careful 
research haa not disdosed a single reported case décisive of the ques- 
tion by any court. CJases hâve been found and action had by the de- 
partment of justice and the judges, but no court has deeided it, so far 
as I lûiow. In Fanshawe v. Tracy, 4 Biss. 497, Fed. Cas. No. 4,643, 
Judge Drummond says, in discussing the nature of contempt : 

"It [contempt] Is not a crime, lu one sensé, but It partakes of the nature 
and character of a crime; and I do not see why, if a man is împrisoned for 
a contempt of a court of the United States, and brealcs Jail and escapes into 
another state, he eannot be arrested and returned to bis imprisonment under 
the authorlty of the United States." 

The questions, however, are: How arrested? By whom? On 
what showing shall the warrant issue, and under what statute, and by 
whom shall it be issued, and who shall exécute it? I flnd the above 
passage cited in Corbin v. Boies, 34 Fed. 699. I hâve had no access 
to 4 Biss. 497, Fed. Cas. No. 4,643, but I take it that Judge Drummond 
has not answered the questions suggested. It is quite probable that 
they were not before him. In 2 Moore, Extrad. §§ 535-541, inclusive, 
will be found an interesting discussion of the gênerai subject of re- 
moval of offenders against the laws of the United States from the dis- 
trict where found to the district where the oiîense was committed, for 
trial; but no adjudicated case is found, décisive of the questions stated 
supra. It will be remembered that Christian is not a fugitive from 
justice- The United States brought him, under a void sentence, into 
this state and district, en route to the penitentiary. He has remained 
hère because he was held by this court pending the proceedings on 
habeas corpus. This, therefore, is not a case under the extradition 
laws, even if it could be held that they apply to persons offending 
against the laws of the United States while remaining in the United 
States. 2 Moore, Extrad. § 540. Nor is the petitioner to be removed 
for trial, for he has already been tried and convicted, and an unauthor- 
ized sentence imposed upon him. The practice under section 1014 of 
the Kevised Statutes of the United States seenis settled. 2 Moore, 
Extrad. p. 858, § 540; Horner v, U. S., 143 U. S. 207, 12 Sup. Ct. 407. 
I hâve not found any case where that section has been held to be au- 
thorlty for removing a party for any other purpose than for trial. In 
the Case ol Oaksmith, 11 Op. Attys. Gen. U. S. 127, Mr. J. Hubley Ash- 
ton, acting attorney général, held that, under that section, Oaksmith, 
who had been convicted and sentenced in the district court of Massa- 
chusetts, and had escaped, could be removed to Massachusetts. He 
cites no authority to support the opinion, and does not discuss the 
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question. It does not appear that his opinion was followed in that 
case, nor has it been adopted by any one else, so far as I can find. I 
do not consider the opinion on tliat précise point sound. 2 Moore, 
Extrad. § 504 et seq. I am of the opinion tliat section 1014 of the Ee- 
Tised Statutes of the United States was never intended to apply to a 
case like this, and that the action had before Commissioner Wheeler 
was irregular and unauthorized. 

The other question presented, as to what course the court should 
pursue under section 761, Eev. St. U. S., remains. § Section 761 is as 
follows: 

"The court, or justice, or judge, shaU proceed in a summary way to détermine 
the facts of the case, by hearing the testimony and arguments, and thereupon 
to dispose of the party as law and justice requlre." 

Under this section a great many cases hâve arisen. I hâve, however, 
been unable to flnd any case where a court or judge has, under similar 
facts to those stated supra, ever made any order removing a party 
from the district where the writ was issued to the district where the 
offense was committed. Medley, Petitioner, 134 U. S. 173, 10 Sup. Ct 
384, was a case of this sort. Medley was convicted of murder in Colo- 
rado by à court of compétent jurisdiction, but sentenced under a law 
enacted after the conamission of the crime, which changed materially 
the punishment. Medley sued ont a writ of habeas corpus before the 
suprême court of the United States. The court held the law under 
which he was sentenced ex post facto, and, as applied to that case, un- 
constitutional. Mr. Justice Miller, delivering the opinion of the 
court, said: 

"If this were a writ of error to the suprême court of Colorado, as Krlng's 
Case was a writ of error to the suprême court of Missouri, our duty would 
be plain, namely, to reverse the judgment for the error found in it, and remand 
the case to the state court for further proceedings. If such were the case 
before us, our duty would be to reverse the judgment and remand the case 
to the court below to deal with the prisoner, in the face of the fact that a 
verdict of guilty, which was valid and légal, remains unenforced. But, under 
the writ of habeas corpus, we cannot do anythlng else than discharge the 
prisoner from the wrongful confinement In the penitentiary under tie statute 
of Colorado invalid as to this case. Tlie language of the act of congress, 
however, seems to hâve contemplated some emergency of tlie kiud now be- 
fore us. Section 761 of the Revised Statutes déclares that the court or justice 
or judge (before whom the prisoner may be brought by the writ of habeas 
corpus) shall proceed In a summary way to détermine the facts of the case, by 
hearing the testimony and argument, and thereupon to dispose of the party 
as law and justice requlre. What disposition shall we now malie of the 
prisoner, who is entitled to his diseharge from the custody of the warden of 
the penitentiary under the order and judgment of the court, because, within 
the language of section 753, he is in custody in violation of the constitution 
of the United States, but who is, nevertheless, guilty, as the record before us 
shows, of the crime of murder in the first degree? We do not thinli that we are 
authorized to remand the prisoner to the custody of the sherifC of the proper 
county, to be proceeded against, in the court of Colorado which eondemned 
him, in such a manner as they may think proper, because it is apparent that 
wtille the statute under which he is now held in custody is ex post facto law, 
In regard to his offense, it repeals the former law, under which he might 
otherwise hâve been punished, and we are not advised whether that court 
possesses any power to deal fm-ther with the prisoner or not. Such a ques- 
tion is not before us, because it has not been acted upon by the court below, 
and it is neither our inclination nor our duty to décide what the court may 
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dr what it may not do 1b regard to the case as It stands. TJpon the wbole, 
alter flue délibération, we hâve eome to the coaclusion that the attorney gên- 
erai of the State of Colorado shall be notifled by the warden of the peniten- 
tlary of the pfeclse tlme when he will release the prlsoner from bis custody 
under the présent sentence and warrant, at least ten days beforehand, and 
after dôing thls, and at that time, he shall dlscharge the prisoner from his 
custody; and such wlU be the order of thls court." 

In this case Christian has paid tlie fine imposed upon him, and, to 
that extent, satisfled the judgment. I cannot tell, under this state of 
case, whèther thefourt tvhich tried him has power to resentence him; 
and happily, under this décision in the Medley Case, I am relieved of 
deciding that question, as that court bas never determined it. That 
case is very much like this, except that Medley was in thé jurisdiction 
where he was triedy and there was uo necessity for an order for his re- 
moyal. 

Ooleman v. Tennessee, 97 U. S. 511, is another case affording some 
light. Coleman had been tried and conricted of murder by a military 
court-martîal in Tennessee. In some way the military authorities lost 
contre! of him, and he was indicted for the same murder in the criminal 
court of Knox county, Tenn., for which he had been convicted by the 
military court-martial. He pleaded in that court his former convic- 
tion before a military court-martial. His plea was held bad. He 
pleaded "Not guilty," and was tried and convlcted again for the same 
murder, and sentenced to death. He appealed to the suprême court of 
Tennessee. Pending the appeal he sued out a writ of habeas corpus 
before the circuit court of the United States for the Eastern district of 
Tennessee. That court ordered his release. A copy of the judgment 
of the circuit court was presented to the suprême court of Tennessee, 
and a motion made to discharge Coleman. The suprême court of 
Tennessee denied the motion. The case was then carried to the su- 
prême court of the United States, and there the judgment of the su- 
prême court of Tennessee was rerersed. The court, through Mr. 
Justice Field, delivering the opinion, said : 

"It follows from the vlews expressed that the Judgment of the suprême court 
of Tennessee must be reversed, and the cause remanded, with directions to 
dlseharge the défendant from custody by the sherlff of Knox county on the 
indictment and conviction for murder In the state court. But as the défendant 
was guilty of murder, as clearly appears, not only by the évidence in the 
record in thls case, but ih the record of the proceedings of the court-martial, 
—a murder commltted, too, under elrcumstances of great atroeity,— and as he 
was convlcted of the crime by that court, and sentenced to death, and it 
appears by his plea that sald judgment was duly approved, and stlU remaina 
wlthout any action having been taken upon it, he may be dellvered up to tbe 
military authorities of the United States, to be dealt wlth as required by law." 

See, also. In re Bonner, 151 U. S. 243, 14 Sup. Ct. 323. 

But in this case it suflBciently appears that the petitioner was in the 
same district where the offense was committed, and there was no occa- 
sion for any order of removal. I am inclined, however, to the opinion 
that, under section 761 of the Eevised Statutes of the United States, 
this court might make an order of removal. It is not, however, clear. 
I prêter to rest the question on another section of the statute, which 
I thinli is clear. I refer to section 716 of the Revised Statutes of the 
United States, which is as follows: 
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"The suprême court and the circuit and district courts shall liave power to 
ls«ue writs of scire faclas. They shall also liave power to issue ail writs not 
speciflcaUy provlded for by statute, whicli may be necessary for the exercise of 
thelr respective jurisdictions, and agreeable to the usages and principles of 
law." 

Under this statute, I think the judge of the Central district of the In- 
dian Territory has the power to issue his warrant, addressed to the 
marshal of the Western district of Arkansas, to arrest Christian, and 
to send an oiHcer hère to take him back to that court, to be dealt with 
as law and justice may reîiuire. This view is sustained by the Case 
of Oaksmith, 11 Op. Attys, Gen. U. S. 127; Eandolph's Case, 2 Op. 
Attys. Gen. U. S. 564; 2 Moore, Extrad. § 540; Stanton Case, Id. § 541. 
This last case is precisely in point, and I copy the section, which is as 
follows: 

"Escape of Fédéral Convict under Sentence. I am indebted to John Ruhm, 
Esquire, TJnited States district attorney of the Middle district of Tennessee, 
for the foUowing interesting case: In the summer of 1889 one A. A. Stanton, 
who had been convicted of an offense against the revenue laws, and sen- 
tenced to undergo a term of imprisonment in the jail of Williamson county, 
in that district, escaped from prison, and fled to Texas. Upon the applica- 
tion of Mr. Ruhm, Judge Key, of the Middle district of Tennessee, issued a 
capias to the United States marshal of the Northern district of Texas, at 
Dallas, for the fugitive's arrest and retum. When the marshal recelved the 
capias he consulted the United States district attorney at Dallas, who advised 
that he could not exécute It, on the ground that, after passing sentence, the 
power of the trial court over the prlsoner ceased, and could not again be 
exerted save through the médium of a writ of habeas corpus, or some such 
remédiai writ; the exécution of the sentence and the place of confinement 
being matters of executive control, subject to such limitations as were pre- 
scribed by statute. He deemed, however, the récitals in the capias as suiH- 
cient to justify the making of a complaint de novo; and, on a warrant issued 
by a United States commissioner upon such a complaint, Stanton was ar- 
rested and committed to await the orders of the attorney gênerai. On the 
28th of August, 1889, Mr. Ruhm addressed a communication on the subject 
to the attorney gênerai, with a comprehensive argument, which is given 
below. Prier to this the marshal of the Middle district of Tennessee, by 
direction of the attorney gênerai, sent a deputy to Texas to identify Stanton 
and bring him back to Tennessee, but the marshal at Dallas refused to deliver 
him up in the absence of a warrant of removal from the judge of the North- 
ern district of Texas. Early in September, 1889, however, the capias was 
executed. The Texas marshal to whom It was directed arrested Stanton upon 
it, and he was brought back to Tennessee, without any warrant of removal 
from tihé Texas court, by the deputy marshal sent to receive him, who re- 
turned the capias to the clerk of the court in the Middle district." 

It was the argument of Mr. Kuhm which finally satisâed me of the 
law of this case, and, for the benefit of those who may not hâve access 
to Moore on Extradition, I append it in a footnote to this opinion. 

It may be said that section 716 only applies to district and circuit 
courts of the United States, and that the judge of the United States 
court for the Central district of the Indian Territory is not such a judge. 
Granted. But by the second section of the act of congress providing 
for the appointment of additional judges of the United States courts in 
the Indian Territory, etc., approved March 1, 1895, the judges in that 
territory are given — 

"The same authorlty in the judicial districts, to Issue writs of habeas corpus 
and prohibition, Injunction, mandamus, certiorari, and other remédiai and final 
process as is now by law vested in the judges of the United States court in 
the Indian Territory, or In the circuit and district courts of the United States." 
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Section 16 of the act of congress approved March 1, 1889 (it being an 
act to establish a United States court in the Indian Territory, etc.), is 
as fûllows: 

"That the judge of Hhe court herein established shall liave the same authority 
to issiie writs of habeas corpus, injunctions, mandamus, and other remédiai 
process, as exista ta the circuit courts of the United States." 

Elther of thèse statutes, certainly the two, both of which are in 
force, obviate the objection suggested. 

I conclude that the safe course to pursue is to hold the prisoner until 
due and ample notice can be given to the United States district attor- 
ney for the Central district of the Indian Territory, that he may apply 
for a warrant and send an ofificer for Christian, and that, if he fails 
within a reasonable time to do so, Christian be discharged. Petitioner 
has asked for bail. I do not think this court should grant bail, but 
that the question should be presented to the court in which he was con- 
victed. 

It is ordered that the clerk of this court notify the United States 
attorney for the Central district of the Indian Territory that the peti- 
tioner; William Christian, will be discharged, but without préjudice to 
the right of the United States to take any lawful measures to hâve the 
petitioner sentenced in accordance with law upon the verdict of guilty 
agaihsthim. 

NOTE. 

This argument contalns the reasons presented by Mr. Ruhm to Judge Key 
for the issuance of the capias, and is as foUows: "Section 1014 of the United 
States Revised Statutes provides for the arrest of an ofCender against the 
laws of the United States in a district other than the one in which the offense 
was committed, and for extradition to the trial district. But this section is 
çonflned to the case of those who are charged with crime before they shall 
hâve been tried and convicted. 'They shall be sent to the district where the 
trial Is to'be hâd.' There is no act of congress mailing the escape of a 
prisoner convicted by a United States court an offense; and there is, more- 
over, no statute expressly authorizing or preseribing the mode of procédure 
for extradition In cases where a convicted prisoner escapes into another dis- 
trict. Section 5409 provides for the punishment of the marshal, deputy, or 
other pérson who voluntarily suffers a prisoner in hls custody by virtue of 
process issued under the laws of the United States to escape. By section 
5539 a prisoner convicted of an offense against the United States, and held in 
jail or penitentlary of a state, shail, in ail respects, be subject to tjtie same 
discipline and treatment as convicts sentenced by the courts of the state, and 
shall, while so confined, be exclusively under the control of officers having 
charge of the same under the laws of such state. Sections 5570 and 5577, 
Mill. & "V. Code Tenn. 1884, make the escape of a prisoner conrincd In jail or 
penitentiary after conviction an offense against the state of Tennessee, and 
provide for its punishment. See, also, section 5575. Now, In the absence 
of an act of congress making the escape of a conviet an offense against the 
United States, I do not see how, under section 1014, which alone refers to cases 
before trial and conviction, Stanton can be arrest ed upon a warrant de novo 
In Texas for having escaped from jail In Tennessee after having been con- 
victed by the United States court in Tennessee. On the other hand. If 
section 5539, placing a convicted prisoner 'exclusively under the control of 
the offlcers of the state under the laws of the state,' can be construed to 
mean that when a convicted United States prisoner escapes from jail or peni- 
tentiary, and flees into another jurlsdiction, he will hâve to be pursued by the 
Etate authorities under the extradition laws, we would be met by tiie anom- 
aloiis condition that United States courts are powerless in such cases, and 
that the machlnery of réquisitions by and to the executives of the respective 
States would hâve to be put In motion on behalf of the United States. Ot 



UNITED STATES V. MUEPHY, 893 

course, It may be that this course might be resorted to, because we hâve no- 
tleed that the Tennessee statute makes the escape of a convicted prisoner an 
offense, and the act of congress places the prisoner under the 'exclusive 
eontrol of the state oflicers under the laws of the state,' and there is ample 
provision In the laws of extradition to secure the arrest of a prisoner in that 
manner. But to merely state the proposition is enough to réfute the idea 
that such a course was ever contemplated. It certainly never was considered 
that the TJnited States courts should dépend upon the state authorities, where 
one of their convicted prisoners escapes and flees into another district In 
the absence of any other législation, taking my position to be correct that 
section 1014 does not apply, it would indeed be a troublesome question to 
deal with. But upon examination we flnd an act of congress, embraced in 
section 716, Rev. St. TJ. S., which provides as follows: 'Courts hâve power 
TO Issue ail wrlts not especially provided for by statute, which may be 
neoessary for the exercise of tlieir respective jurisdiction and agreeabïy to 
the usages and principles of law.' I submit that the power to cause the pupsuit 
and capture of escaped convlcts is 'necessary for the exercise of the juris- 
diction of the United States courts,' and that the capias directed to be Issued 
in this case was 'agreeabïy to the usages and principles of law,' there being 
no other wrlt or mode of procédure 'especially provided for by statute.' In 
this connection I would also call attention to Case of Oaksmith, 11 Op. Attys. 
Gen. U. S. 127: 'Bither judge of a fédéral court has authority to Issue a 
warrant for the arrest of a criminal, and under such a warrant he may be 
arrested in any part of the United States.' See, also, Randolph's Case, 2 Op. 
Attys. Gen. U. S. 564 (Taney, attorney gênerai). Upon thèse considérations, 
and in the absence of any further or other authority or rule of law or praetice, 
I submit that the capias for the arrest of Staiiton was properly issued and 
directed to the marshal in Texas. If section 716 should be held not applicable, 
and if my construction of section 1014 Is correct, then indeed this would be a 
curious casus omlssus in législation." 



UNITED STATES v. MURPHT. 
(District Court, D. Delaware. September 25, 1897.) 

1. District Coubts— Vacancy in Office of Judge— Désignation of Othbr 

JUDGE. 

DurJng the continuance of a vacancy in the office of judge of a district 
court for a district the Umits of which are co-extensive with those of the 
state, no other judge has authority to discharge the functions of that tri- 
bunal, and ail judicial action must remain in abeyance until the vacancy be 
flUed, unless a judge shall hâve been designated and appointed pursuant to 
law to exercise in such district durlng the vacancy the powers and duties 
attached to the office of district judge for that district. 

2. Same. 

Whether or not the statutes of the United States authorize the désigna- 
tion and appointment of a judge for that purpose Is undecided. McDowell 
v. U. S., 16 Sup. et. 111, 159 U. S. 596. 
8. Same — Construction of Statutb — Status of Pbocbedings during Va- 

CANCr. 

Section 602 of the Revlsed Statutes, provlding that "when the office of 
judge of any district court is vacant ail proeess, pleadings, and proceedings 
pending bef ore such court shall be continued of course until the next stated 
term after the appointment and qualification of his successor, except," etc., 
Is a remédiai statute and should be liberally construed for the advance- 
ment of justice; and to this end a fair and reasonable interprétation and 
construction of its terms and provisions should be resorted to, in aid of Its 
gênerai purpose. 
4. Same. 

The gênerai purpose of the section is that the administration of justice 
by a district court shall not, through a vacancy in the office of judge, be 
defeated or unduly impeded; that causes, civil and criminal, shall, notwith- 
standlng the vacancy, be preserved In their full force and vltallty, to be 
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effectlvely proceeded In when there is a judge authorized to discharge the 
funetlons of the court; that ail acts and steps calling for or serving as the 
b^s of judiclal action, whlch otherwlse must or should earlier be done or 
taken in court in the progress of a cause, sliall or may be done or taken 
therein after the termination of the vacancy. 

5. Samb— Pbocbss— Bail in Cbiminal Cases. 

A recognizance taken by a United States commissloner for appearanee 
and answer in a crlminal cause is "process" within the meaning of the sec- 
tion; that term including, Inter alia, ail the means provided by law for 
compelling one arrested and held on a criminal charge to appear la court, 
there to be judicially dealt with. 

6. Same. 

The words "proceedings pending before such court" are broad enough to 
Include such a recognizance after it has beea respited in open court until a 
day certain. 

7. Samb— LiABiLiTT of Suretiks. 

While it is true that the liabllity of a mère surety Is strictisslml juris, 
that he has a right to stand upon the terms of his contract, and that its 
terms are not to be extended by implication, the terms of his contract are 
net, in a légal sensé, necessarily conflned to the expressed words clothed 
in their eommon-law meaning; for any statute existing when the under- 
taking was entered into, and applicable to its scope and opération, is tncor- 
porated into and becomes a part of the contract, and the obligations 
created by the statute in its application to the contract hâve precisely the 
same légal efCeet as If expressed therein, and constitute In law a portion of 
Its terms. 

8. Same. 

Whatever may be the relevancy of the doctrine of strict construction In 
favor of sureties to the solution of ulterior questions, a statute havlng been 
found to apply to a contract, it has no proper application to the provisions 
of section 602, for the purpose of ascertaining whether that section applies 
to a recognizance with surety. 

9. Same — Forfeitdbb of Rboognizancb. 

The recognizance in question having been taken for the appearanee of the 
défendant in the district court for the district of Delaware January 12, 
1897, and having on that day been respited untll March 9 last. and a va- 
cancy through death having occurred in the office of district judge for that 
district February 8 last, which vacancy continued until May 21 last, 
and no judge having been assigned to discharge the funetlons of the said 
court during the vacancy, and June 8 last being the flrst day of the "next 
stated term after the appointment and qualification" of the présent Incum- 
bent of that office, the recognizance continued In force until that day; 
and, the défendant having been duly called in open court on that day, and 
faillng to appear, the recognizance was properly declared forfeited. 

This was an indictment against Edward Murphy for an alleged vio- 
lation of the neutrality laws. The case was heard on a motion to 
set aside the forfeiture of the recognizance for def endant's appearanee 
and answer. 

Lewis C. Vandegrift, for the United States. 
Herbert H. Ward and Andrew C. Gray, for défendant. 

BEADFOED, District Judge. The défendant, Murphy, having been 
charged with a violation of section 5286 of the Revised Statutes of 
the United . States, embodying certain provisions of the neutrality 
laws, was arrested by virtue of a warrant issued by a United States 
commissioner. Afterwards, October 10, 1896, he, with Ralph De Soto 
as surety, entered into à recognizance in the sum of |1,500 for appear- 
anee and answer in this court. The condition of the recognizance, 
aside f rom the spécification of the offense charged, reads as foUows: 
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"l^tie condition of this recognizance is such that, if the said Edward Murpljy 
sliaU personally appear before tlie district court of the United States in and for 
tué district of Delaware aforesald, at Wilmlngton, on Tuesday, tiie 12th day of 
January, 1897, at 10 o'elock a. m., and then'and tliere to answer the charge of 
* ♦ *, and then and there abide the judgment of the said court, and not de- 
part without leave thereof, then thia obligation to be void; otherwise to re- 
malB In fuU force and virtue." 

A regular term of this court began on Tuesday, January 12, 1897, 
and on that day the grand Jury found an indictment against the de- 
fendant for the alleged offence. On the same day he pleaded not 
guilty to the indictment, and, a petit jury being in attendance, the 
district attorney asked that the trial of the case immediately pro- 
ceed. Application was made on behalf of the défendant for a con- 
tinuance until the next regular April term. This application was 
denied by the court, but, on motion of the defendant's counsel, Tues- 
day, March 9 last, was appointed for the trial, and the recognizance 
was respited until that day; the défendant and his surety consenting 
thereto in open court. The recognizance had been âled in this court 
before it was so respited. Hon. Léonard E. Wales departed this lif e 
February 8 last, being, at the time of his death, United States dis- 
trict judge for the district of Delaware, creating a vacancy in the 
olQflce of judge of this court, which was not fllled until his successor, 
the présent incumbent, qualified and assumed oflSce, May 21 last 
The next regular or stated term of this court after the appointment 
and qualification of the présent incumbent began Tuesday, June 8 
last. On that day a petit jury was in attendance and the case 
against Murphy was called for trial. Thereupon his counsel moved 
for a continuance until the next foUowing September term. This 
motion was resisted on the part of the govermnent, and denied by 
the court, no sufficient ground having been laid. The défendant not 
being présent, he and his surety, at the request of the district attor- 
ney, were called in the usual manner and, the défendant not appear- 
ing, the recognizance was ordered and declared forfeited. A motion 
was subsequently made on behalf of the défendant aud his surety to 
set aside the forieiture of the recognizance, and on that motion full 
argument was heard. No évidence of any kind was adduced or of- 
fered either in support of or in opposition to the motion, other than a 
paper flled by counsel for the recognizors, purporting to be a physi- 
cian's certiflcate, certifled to by a commercial agent of the United 
States in Jamaica, under his ofiQcial seal, and reading as follows : 

"Port Antonio, Jamaica, June 2nd, 1897. 
"I certlfy that Captaln Murphy of the S. S. Bermuda, now In Port An- 
tonio, Jamaica, Is 111 & unable to Journey to America. 

"Fred G. Grosett, M. D., 
"L. R. 0. P. & S. Edin. 

"I, J. W. Walton, U. S. commercial agent at Port Antonio, Jamaica, do here- 
by certify that F. G. Grosett Is a duly licensed and practicing physiciaU' in Port 
Antonio, and that the above Is his true signature. 



[J. s. Commercial ) ..Tt"^C^ ^^^\°''' . v 

A«ency, \_ "U. S. Coml. Agent' 

Port Antonio, 
Jamaica. 



} 
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Oounsel for the recognizors contend that, as the recognizance waa 
originally for the appearance of the défendant on a day certain, 
namely, January 12, 1897, and not for his appearance from day to 
day or from term to term, and as it was respited until another day 
certain, namely, March 9, 1897, the défendant, after such respite, was 
bound for his appearance only on the latter day, and, if there was a 
default, it occurred on that day and not subsequently, and to talie 
advantage of any such default, he should hâve then been duly called 
to appear and his failure to appear noted upon the record and the 
recognizance then declared forfeited, and, this not having been done, 
he and his surety were discharged from ail liability thereafter, and 
the subséquent déclaration of the forfeiture of the recognizance June 
8 last wàs consequently unauthorized and of no effect; and, further, 
that, eren if the recognizance was in force June 8, the defendant's 
illness was a suflQcient excuse for his failure to appear on that day. 
It is claimed, on the other hand, by the district attorney: flrst, 
that the recognizance was csntinued in force until June 8 by vir- 
tue of section 602 of the Eetised Statutes of the United States; sec- 
ondly, that, if that section did not àpply, the défendant was botmd 
by the recognizance to appear "whenéver the court should flrst be in 
readineSs to proceed with the case; and, thirdly, that no suflQcient 
evidenfiè was adduced to excuse his nonappearance or to justify a 
remission, in Whole or in part, of the penalty incurred through the 
forfeiture. 

With respect to the alleged illness of the défendant and his inabil- 
ity to appear on the day of the forfeiture, it is enough to say that, if 
the motion now under considération were an application under section 
1020 of the Revised Statutes for the rémission of the penalty, the cer- 
tiâcate flled, standing àlohe, would not warrant such remission. It 
certainly cannot avail the recognizors on this motion. Section 602 
is as foUows: 

"When the office of judge of any district court is vacant, ail process, plead- 
Ings, and proceedings pending before Such court shall be continued of course 
until the next stated term after the appointment and qualification of hîs suc- 
cessor; exeept when such flrst-mentioned term Is held as provlded in the next 
section." 

The exception relates tO such a vacancy in any district in a state 
containing two or more districts, and has no application to the case 
before this court. During the continuance of a vacancy in the oflQce 
of judge of a district court for a district, the limits of which are co- 
extensive with those of the state, no other judge has authoritj' to dis- 
charge the functions of that tribunal, and ail judicial action niust 
remain in abeyance until the vacancy be flUed, unless a judge shall 
hâve been designated and appointed pursuant to law to exercise in 
such district, during the vacancy, the powers and duties attached to 
the ofSce of district judge for that district. Whether or not the law 
authorizes the désignation and appointment of a judge for that pur- 
pose is a point left in doubt by the suprême court of the United 
States. McDowell v. U. S., 159 U. S. 596, 16 Sup. a. 111. But it is 
unnecessary to pass upon this question, as no judge was designated 
and appointed to discharge the functions of this court during the 
vacancy. 
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It is claimed on behalf of the recognizors that the above section 
applies only to civil causes. But the language employed is gên- 
era] and nowhere suggests such a restricted application. Its mean- 
ing cannot be so limited witliout doing violence to its terms. Nor 
can any principle of public policy be conceived of which requires 
the section so to be construed. The delay or failure of justice is, to 
say the least, as great an evil in criminal as in civil causes. The sec- 
tion refers to "ail process, pleadings, and proceedings pending before" 
the court. If this provision applies to a recognizance for appear- 
ance and answer, so much of it as bas such application becomes in 
law incorporated into the condition and opérâtes in the same man- 
ner and with the same force as if expressly set forth therein. In 
Von Hoflfman v. Oity of Quincy, 4 Wall. 535, 550, the court said: 

"It is also settled that the laws which subsist at the tlme and place of the 
making of a contract, and where It is to be performed, enter into and form a 
part of it, as if they were expressly referred to or incorporated in its terms. 
This principle embraces alilie those which afdect its validity, construction, dis- 
Charge, and enforcement." 

In Walker v. Whitehead, 16 Wall. 314, 317, this doctrine is stated 
as one of the "axioms in our jurisprudence." Those who enter into 
contracts are presumed to do so with knowledge of existing law ap- 
plicable thereto and determining their scope and opération, and with 
intent to be bound by such law. This principle affects sureties as 
well as principals in any undertaking. A recognizance, if section 
602 applies to it at ail, will be continued in force against both surety 
and principal. 

It is urged on behalf of De Soto that section 602 cannot operate as 
against a surety in a recognizance for appearance and answer on a day 
certain, without extending the undertaking of the surety or imposing 
on him a burden which he did not assume upon becoming a party to 
the contract, and, therefore, that the section does not apply; and, fur- 
ther, that in no event can the section be held applicable, unless its 
applicability is beyond ail doubt, or, to use the language of counsel, 
unless it be "absolutely clear that the effect was the one which the 
législature meant should follow from contracting," and that, if the 
statute "does not cover the case of suretyship without the possibility of 
doubt, — ^you might almost say without the necessity of judicial con- 
struction, — if it does not so cover that it is évident to the mind of the 
layman, it should not be read into the contract." Assent cannot be 
given to either of thèse propositions. The application of the section 
to a recognizance executed after its enactment would not, in any légal 
sensé, either extend the undertaking of the recognizors or impose on 
them any burden which they did not assume as recognizors. Where 
a public statute prescribes and defines the scope and effect of a pro- 
posed contract, whatever may be its terms, by the exécution of the con- 
tract the law so applicable to it is, as has been shown, adopted as part 
of it, and its opération under that law is no extension of or addition to 
it. It cannot be otherwise. If section 602 expressly and particularly 
provided that the recognizance should, in the event of a vacancy, be 
continued in force as against both surety and principal "until the next 
stated term after the appointment and qualification" of a new judge, 
82 F.— 57 
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sarely no room would be left for argument on this point. So, if that 
section, upon proper construction, shall be found to hare the same 
meaning conveyed by the express and particular provision above sug- 
gested, the same resuit must follow. The question, then, résolves 
itself into one of interprétation or construction. 

It is not necessary that the applicability of section 602 to a recog- 
nizance with surety sliould be beyond ail possibility of doubt. It ia 
believed that no approved authority can be found to support this con- 
tention. Such a requirement would be unreasonable and productive 
of gross incongruity. Certainly no such rule can apply to the case of 
a recognizance without surety. Any rule of construction which, as 
applied to that section, might require the continuance of a recognizance 
without surety, and deny the continuance of a recognizance with sure- 
ty, is unsound. If it does not apply to a recognizance without surety, 
what would be its practical opération in the case of a recognizance 
with surety? Would différent rules of construction be applied to the 
section as between the principal and the surety in the same recogni- 
zance? If so, the section might, while continuing the recognizance 
as to the principal, be inoperative as to the surety, and leave the gov- 
ernment without the security of bail. Or would the same rule of con- 
struction be applied as between principal and surety? If so, the sec- 
tion might be held to be inoperative as against the accused in one case, 
while continuing the recognizance of the accused in another and similar 
case, for the sole reason that the accused in the one case had f umished 
a surety, and in the other had not. Any rule permitting such glaring 
inequalities in the administration of criminal justice cannot be tolerat- 
ed. It is true, as urged in argument, that the liability of a mère 
surety is strictissimi juris; that he has a right to stand upon the tenus 
of his contract; and that its terms are not to be extended by implica- 
tion. But the terms of the contract, as hère referred to, are not, in a 
légal sensé, necessarily conflned to the expressed words clothed in 
their common-law meaning. To ascertain the terms of the contract, 
any statute existing when the undertaking was entered into and appli- 
cable to its scope and opération must be considered in connection with 
the language employed in the contract. For, as was said by the court 
in McCracken v. Hayward, 2 How. 608, 614, "no agreement or contract 
can create more binding obligations than those fastened by the law, 
which the law créâtes and attaches to contracts." Such obligations 
hâve precisely the same légal effect as if expressed in the contract. 
They form a portion of its tenus. Whatever may be the relevancy 
of the doctrine of strict construction in favor of sureties to the solu- 
tion of ulterior questions, the statute having been found to apply to a 
contract, it has no proper application to the provisions of section 602 
for the purpose of ascertaining whether that section applies to a recog- 
nizance with surety. Such a contention seems to involve the incon- 
sistency of assuming that the section opérâtes in case of such a recog- 
nizance, in order to show that it cannot so operate; for, unless it enters 
into and forms part of the contract of the surety, the doctrine of strict 
construction is irrelevant. 

Section 602 is a remédiai statute, and should be liberally construed 
for the advancement of justice. Whether or not a recognizance for 
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appearance and answer in a criminal cause cornes witliin its purview 
must be determined by a fair and reasonable interprétation and con- 
struction of the terms and provisions of the section, in aid of its gênerai 
purpose. Endlich, in Lis Interprétation of Statutes (§ 107), says of 
remédiai acts: 

"The object of thls kind of statutes belng to cure a weakness in the old law, 
to supply au omission, to enforce a right, or to redress a wrong, it is but rea- 
sonable to suppose that the législature intended to do so as effectually, broadly 
and completely, as the language used, when understood in its most extensive 
signification, would indlcate." 

This doctrine is too well settled to admit of dispute. It is rec- 
ognized as a canon of tàe law. Tlie gênerai purpose of section 602 
is plain. It is that tbe administration of justice by a district court 
sliall not, through. a vacancy in the office of judge, be defeated or 
unduly impeded; that causes, civil and criminal, shall, notwithstand- 
ing the vacancy, be preserved in their full force and vitality, to be 
eflfectively proceeded in when there is a judge authorized to discharge 
the functions of the court; that ail acts and steps, calling for or serv- 
ing as the basis of judicial action, which otherwise must or should 
earlier be done or taken in court in the progress of a cause, shall or 
may be done or taken therein after the termination of the vacancy. 
It cannot reasonably be supposed that eongress, in enacting section 
602, in fact intended that it should not apply to a recognizance in a 
criminal cause. It is not to be assumed that it was the purpose of 
the lawmaking body to sacrifice substance and retain the shadow; 
to throw away the kernel and préserve the shell; to continue the 
writs, pleadings, and other proceedings in a criminal prosecution un- 
til after the termination of the vacancy, and at the same time to 
render them ineSectual by permitting the escape of the accused 
through the expiration, during the vacancy, of the recognizance, the 
giving of which was exacted as the condition of his discharge from 
custody. Such an intention would be Irreconcilable with the spirit 
and broad purpose of the statute. The question, then, is whether 
the terms and provisions of the section, properly interpreted and con- 
strued, are comprehensive enough to include a recognizance for ap- 
pearance and answer in a criminal cause. As the term "pleadings" 
is inapplicable, if the recognizance be within the section it must corne 
under "process" or "proceedings." The légal meaning of the word 
"process" varies according to the context, subject-matter, and spirit 
of the statute in which it occurs. The process of the court, in its 
narrowest sensé, means the writs and mandates of the court, under 
the seal thereof. In this sensé it is used in sections 911 and 912 of 
the Eevised Statutes, in the former of which it is provided that "ail 
writs and processes issuing from the courts of the United States 
shall be under the seal of the court from which they issue, and shall 
be signed by the clerk thereof" ; and, in the latter, that "ail process 
issued from the courts of the United States shall bear teste from the 
day of such issue." In its largest sensé, process is équivalent to 
procédure, including ail the steps and proceedings in a cause from 
its commencement to its conclusion. In Wayman v. Southard, 10 
Wheat. 1, 27, Chief Justice Marshall, in delivering the opinion of the 
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court, spoke of the words "modes of process," as contained in sec- 
tion 2 of the act of congress of September 29, 1789, as foUows: 

"To 'the^ forms of writs and exécutions' the law adds the words 'modes of 
process.' Thèse words must hâve been intended to cornprehend somethlng 
more than 'the forms of wrlts and exécutions.' We hâve not a right to con- 
sider them as mère tautology. They hâve a meaning and ought to be aïlowed 
an opération more estensive than the preceding words. The term is ap- 
plicable to writs and exécutions, but it is also applicable to every step taken 
in a cause. It indicates lie progressive course of the business from its com- 
mencement to its termination; and 'modes of process' may be considered as 
équivalent to modes or marmer of proceeding." 

Section 587 of the Revised Statutes provides that the circuit court 
"shall proceed to hear and détermine the suits and processes" cer- 
tiâed into it from the district court, and refers to "ail suits and pro- 
cesses, civil and criminal, depending in said district court, and un- 
determined." Again, in section 588 provision is made for the hear- 
ing and détermination by the circuit court of the "suits, pleas, and 
processes, civil and criminal," "begun" in the district court. The 
term "process" is used in section 602 in neither its narrowest nor its 
broadest sensé. While not including the whole cause, there can be 
little or no doubt that it was intended to embrace, among other 
things, ail the means provided by law for compelling one, arrested 
and held on a criminal charge, to appear in court, there to be ju- 
dicially dealt with. The section does not in terms restrict "pro- 
cess" to process of the court, and in the absence of such restriction 
it cannot be so limited by construction. Otherwise, a distinction with- 
out any reason to support it would exist between imprisonment un- 
der a bench warrant and imprisonment under a commitment by a 
commissioner. It is true that the word "pending" occurs in the sec- 
tion. In so far as it may apply to process, it is not to be taken in 
the strict sensé, contended for in argument, of pending in court. 
Such a construction would largely defeat the manifest purpose of the 
section. A reasonable meaning can be assigned to the term with- 
out doing violence to the rules of construction, which will be in har- 
mony with the gênerai scope of the enactment. In People v. La- 
combe, 99 N. Y. 43, 49, 1 N. E. 599, the court used the following lan- 
guage, peculiarly applicable to the construction of the section under 
considération : 

"A strict and llteral interprétation Is not always to be adhered to; and, 
where the case is brought within the intention of the mal^ers of the statute, it 
Is within the statute, although by a teehnical interprétation it is not within its 
letter. It is the spirit and purpose of a statute which are to be regarded in its 
Interprétation; and if thèse flnd fair expression in the statute it should be so 
eonstrued as to carry ont the législative intent, even although such construc- 
tion is contrary to the literal meaning of some provisions of the statute." 

"Process pending before" the court must be held to include process, 
in the sensé last above mentioned, of which the object has not been 
fully accomplished, — process which is still in âeri, — ^process, which, 
if continued in force, will resuit either in securing the appearance of 
the accused to meet the demands of justice or in fastening "upon the 
recognizors liability for his default. Imprisonment under a commit- 
ment by a commissioner to answer a criminal charge clearly is pro- 
cess within the meaning of the section. It is only a means of com- 



UNITED STATES V. MURPHY. 901 

pelling appearance in court. If the accused, instead of going to jail, 
enters into a recognizance with surety for his appearance and an- 
swer, he does not thereby make satisfaction for any crime committed 
by liim, or bar a prosecution therefor. Like imprisonment, it is but 
a means to secure his appearance. In Ex parte Milburn, 9 Pet. 704, 
710, tlie court said: 

"A recognizance of bail, In a crlmlnal case, Is taken to secure tlie due at- 
tendanee of the party accused to answer the indictment, and to submlt to a 
trial, and the judgment of the court thereon. It is not designed as a satisfac- 
tion for the ofifence, when it is forfeited and paid; bnt as a means ot compelling 
the party to submit to the trial and punishment which the law ordains for his 
ofifence." 

Indeed, the giving of bail by the accused for his appearance in a 
criminal cause is a substitution of custody at the hands of his sure- 
ty for imprisonment by the jailer. In Taylor v. Taintor, 16 Wall. 366, 
371, the court said: 

"When bail is given, the principal is regarded as dellvered to the custody of 
his sureties. Their dominion is a continuance of the original imprisonment. 
Whenever they choose to do so, they may seize him and deliver him up in their 
discharge; and if that cannot be done at once, they may imprison him until 
it can be done. They may exercise their rights In person or by agent. ïhey 
may pursue him Into another state; may arrest him on the Sabbath; and, If 
necessary, may brealî and enter his house for that purpose. The seizure is 
not made by virtue of new process. None is needed. It is likened to the re- 
arrest by the sherifif of an escaping prisoner. l'n 6 Mod. 231, it is said: 'The bail 
hâve their principal on a string, and may pull the string whenever they please, 
and render him in their discharge.' The rights of the bail In civil and criminal 
cases are the same." 

An instructive case in this connection is Amis v. Smith, 16 Pet. 
303, It furnishes a strong analogy. In that case it was held that 
a bond with security, as provided for by a statute of Mississippi, 
conditioned for the forthcoming, on the day appointed for the sale, 
of Personal property levied on by virtue of final process in a civil 
cause, was part of the final process and as such adopted, by sec- 
tion 3 of the act of congress of May 19, 1828, in a civil cause in a dis- 
trict court of the United States exercising circuit court powers in 
Mississippi. There, personal property was discharged from the cus- 
tody of the marshal on an undertaking that it should be delivered to 
him on the day appointed for the sale. Hère, a person charged with 
a criminal offence is released from arrest on an undertaking that he 
shall appear and answer in court. There, the object of the forth- 
coming bond was that the property should be delivered to the mar- 
shal to be dealt with according to law. Hère, the object of the re- 
cognizance is that the accused shall deliver himself or be delivered 
to the court to be dealt with according to law. There, the forthcom- 
ing bond was substituted for the custody of the property by the mar- 
shal. Hère, the recognizance is substituted for imprisonment of the 
accused by the jailer. The court said : 

"If the forthcoming bond Is applicable at aU to the proceedings of the courts 
of the TJnlted States, it must be In the character of final process. • * • We 
thlnk this section of the act of 1828, adopted the forthcoming bond in Mississippi 
as part of the final process of that state, at the passage of the act. And we un- 
derstand by the phrase, 'final process,' ail the writs of exécution then in use in 
the state courts of Mississippi whIch were properly applicable to the courts of 
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the United States; and we understand the phrase, 'the proceedings thereupon,' 
to mean, the exercise of ail the duties of the ministerial offlcers of the States, 
prescribed by the laws of the state, for the purpose of ohtaining the fruits of 
judgments. And among thèse duties, is to he found one prescribed to the sher- 
iff, directing him to restore personal property levied on by him, to the défend- 
ant, upon his executing a forthcoming bond according to law, and the further 
duty to return it to the court forf eited, if the défendant fall to deliver the prop- 
erty on the day of sale, according to the condition of the bond. Thèse are 
certainly proceedings upon an exécution, and therefore the forthcoming bond 
must be regarded as part of the final process. It aids materially in securing 
the payaient of the money to satisfy the judgment, and it Is part of the process 
by which the plaintifE is enabled to obtain the payment of the money secured 
to him by the judgment. But is this forthcoming bond a judgment as well 
as process? * * * The proceeding which produced this bond was purely 
ministerial; tlie judicial mind was in no way employed in its production. 
It does not, then, possess the attributes of a judgment, and ought, therefore 
to be treated in this court as final process, or, at least, as part of the final 
process. » * * Regarding the forthcoming bond as part of the process of 
exécution, a refusai to quash the bond is not a judgment of the court, and 
much less is it a final judgment; and, therefore, no writ of error lies in such a 
case." 

Attention was drawn in the argument to section 587 of tlie Ee- 
vised Statutes, which provides that, where suits and processes, with 
the proceedings thereon, are certified f rom a district court into a cir- 
cuit court on account of disability of the district judge, "ail bonds 
and recognizances taken for, or returnable to, such district court, shall 
be held to be taken for, and returnable to, said circuit court, and shall 
hâve the same effect therein as they could hâve had in the district 
court to which they were taken," and it was urged on behalf of the 
recognizors that, as provision was made for recognizances in express 
terms in that section, they would hâve been expressly referred to in 
section 602 if the latter section had been intended to apply to them ; 
and that, as no such express référence is contained therein, the sec- 
tion cannot be held applicable to them. But no such inference can. 
justly be drawn from section 587. Its purpose with respect to re- 
cognizances was, under the circumstances therein set forth, to make 
them operative in a court other than that for which they were taken 
or to which they were returnable according to their express terms. 
Such a provision was probably necessary to accomplish the intended 
resuit. Under section 602, however, a recognizance taken for or re- 
turnable to a district court is not diverted from it, but, in case of a 
vacancy, is simply continued in force, and may well be included in 
the express provision for the continuance of process. 

In View of the foregoing considérations, the recognizance entered 
into by the défendant and his surety must be held to be process with- 
in the meaning of section 602, and as such, by opération of law, con- 
tinued in force until the last regular June term of this court. The 
fact that the recognizance was respited can in no wise affect the re- 
suit. 

It may further be observed that the words "proceedings pending 
before such court" are in themselves broad enough to include the re- 
cognizance in question. It was filed in court and thereafter respited 
until March 9, the défendant and his surety both consenting there- 
to in open court. The légal effect of this proceeding was to alter 



UNITED STATES V. MURPHY, 903 

the condition of the recognizance by enlarging the time for the ap- 
pearance of the défendant. Thus, the recognizors in open court un- 
dertook that the défendant should appear in court on the day to 
which the recognizance was respited. On that day the vacancy ex- 
isted. The recognizance, as respited, was a proceeding pending be- 
fore the court during the vacancy. In Com. v. Cayton, 2 Dana, 138, 
it was held by the court of appeals of Kentucky that a recognizance 
for appearance in a criminal cause was "a matter depending in court," 
and that a statute of that state on the subject was broad enough to 
include it. The court said : 

"By his recognizance, riglitly understood, Cayton undertook to appear In 
court on the first day of the first court that should be held; and, therefore, not 
having been exonerated by the nonattendance of the judge at the first term, 
It was his duty to appear on the day on which the motion was made by the 
attorney for the commonwealth; for that was the flrst day of the flrst court 
succeeding the date of his recognizance. But, if there could be any serions 
doubt as to the correctness of this interprétation of the condition of the recos- 
uizance, the ninth section of the act of 1798, Dig. 370, should be deemed suf- 
flcient to show that, by opération of law, the time for appearance was post- 
poned. The recognizance was 'a matter depending in court.'' " 

Therefore, if it should be assumed tliat the recognizance was not 
continued in force as "process," it retained its vitality by virtue of 
section 602 as a part of the "proceedings pending bef ore such court." 
Examination has f ailed to disclose the existence of any statute which, 
under the circumstances of this case, in any manner controlled or 
modifled the proper opération of that section upon the recognizance 
in question. Even were it conceded that the statutes of the United 
States authorized the assignment of a judge to exercise the powers 
and duties of this court during the vacancy, — a point by no means 
clear, — the resuit would be the same. No judge was assigned. The 
recognizance, therefore, was continued in force until the next stated 
term after the appointment and qualification of the présent incum- 
bent, and, the défendant having failed to appear in this court on the 
first day of that term, it was then and there duly and legally ordered 
and declared forfeited. 

The conclusions reached render it unnecessary to the décision of 
the motion before the court to pass upon the question whether in 
the absence of section 602 the recognizance would hâve been in force 
on the first day of the last June term. It may be remarked that the 
opération of that section in the case of a recognizance adds but little 
to the liability which would attach to a surety therein where a va- 
cancy does not exist; for, the recognizance remaining in force, the 
surety has the right at any time before a default to relieve himself of 
ail liability by the surrender of his principal. The motion to set 
aside the forfeiture is denied. 
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DOW et al. y. UNITED STATES. 

(arcult Court of Appeals, Eighth Circuit. September 13, 189T.) 

No. 922. 

t. Violation of National Bank Laws— Misapplication oi' Fonds— Ficti- 
TIODS Chkcks. 

An indictment under Rev. St. § 5209, against offlcers of a national bank 
and a depositor, charged willful misapplication of the funds of tiie bank, 
with intent to Injure and defraud the bank. On the trial it appeared that 
the depositor made and deposited flctitious checks, -whieli were credited 
to hls account. Beld, that it was necessary to show that some portion of 
the funds were withdrawn from the possession or control of the bank, or a 
conversion in some form was made thereof, so that the bank would be de- 
prlyed of the beneflt thereof. 
2. Samb— Instructions— Btatb Statutes. 

In such a case, a statement by the court to the jury that under a state 
statute it Is made a misdemeanor to draw a check on a bank where there are 
no funds to meet It, tends to mislead the jury, and constitutes error. 

8. SaMB — OVEHDRAFTS. 

The mère fact of payment by the offlcers of a national bank of a check 
which créâtes an overdraft does not necessarily constitute a fraudtilent mis- 
application of the funds of the bank. 

4 Same— Evidence. 

Under such an indictment, where the issues involve the intent wlth which 
certain acts were done, the trial court is justified in giving a reasonably 
wide latitude to the introdueUon of évidence tendlng to show the relations of 
the parties, the mode in which the business was carried on, and the Knowl- 
edge which the offlcers had of the character of the opérations carried on by 
the depositor. 

6. Samb — FaIjSK Entribs — Ovekdrafts. 

If, in an indictment under Rev. St. § 5209, it is the purpose of the gov- 
emment to charge the making of false entries in the books of the bank 
because of the reeelving and erediting of checks drawn thereon by parties 
who had no funds there, the indictment should set forth a description of the 
checks, with an averment of the reasons why they were to be deemed false 
or valueless. 

6. Samb. 

If an overdraft Is made and aUowed under circumstances justifying It, 
or even under circumstances making it a fraud upon the bank, the entry of 
the transaction just as it occurred on the books of the baak is not a false 
entry, under Rev. St. i 5209. 

In Error to tlie District Court of the United States for the District 
of Colorado. 

Prom the record In this case it appears that in 1893, and for some years 
préviens thereto, Charles H. Dow was the président and Sidney B. McOlur- 
ken was the reeelving teller of the Commercial National Bank of Denver, 
Oolo., and Orlando E. Miller was the président of the Miller Hernla Tieat- 
ment Company, the headquarters of this company being in the city of Den- 
ver. On the ISth day of July, 1893, the named bank closed Its doors, and its 
aïCairs were placed in the hands of a receiver, appointed by the comptroller 
of the currency. Upon an examination of its books, It appeared that Mil- 
ler and the Hernia Treatment Company were Indebted to the bank in the 
sum of $125,000, or nearly so; the capital stock of the bank being $250,000. 
According to the testimony of O. B. Miller, he began doing business with the 
Commercial National Bank in 1891, and it follows, therefore, that in the 
space of two years, he had drawn from the bank the sum of $125,000 in excess 
of any payments made to the bank during this period. The gênerai mode in 
which the business was carried on is described in the testimony of Miller, 
from which it appears that during several months preceding the closing of 
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tne Dank it was hls dally custom to make deposits of checks signed in the 
name of other parties, but not in fact drawn against funds in tlie bank, and 
also to deposit checks drawn upon otlier banks located in Denver; or, to 
use the language of Miller, wlien giving liis testimony: "In November and 
December, wlien Bastern bills began to press, and our collections were slow, 
I would pay or cause to be paid off through the Commercial or some of thèse 
banks, partlcularly the Commercial, thèse outside claims, and would carry it 
along In a kite. During November I wanted some three or four thousand dol- 
lars that had gone beyond what we had money to deposit. Then in Deeem- 
ber it commenced to enlarge, and I borrowed money from the varions bro- 
kers hère, who had loaned me money before. I would carry along thèse 
amounts in a kite until it would get from flve to ten thousand, then bor- 
row the money from some of the brokers, and take the kite up. Then, after 
a while, their loans would fall in, and I would hâve to pay them. Then an 
Bastern demand would corne in, and I would glve a check on the Commer- 
cial. When that reached the Commercial, I would check on the American in 
order to gain time; next day give the American a check on the First, the 
next day a check on the People's to the First, and then give a check to the 
People's on the Commercial, taking four or flve days in rounding up that 
check; and as the claims came in they kept adding to the kite, and kept 
growing larger and larger until it reached its highest point on the 12th of 
May. On that day I owed the Commercial National something llke $125,- 
000, including the amount they paid through the clearing house on that date, 
which was $50,000." The évidence also shows that Miller was in the habit 
of depositing almost daily checks drawn by third parties, largely on the Com- 
mercial National, which, however, were not drawn against funds actually in 
the bank, but the same were credited up in the Miller acconnt, which in thls 
way was caused to show a large amount to the crédit of that account, when 
in fact no such sum belonged to the Miller Company; and against this fic- 
titlous balance certified checks were given to Miller, and, being by him trans- 
ferred to third parties, the bank was obliged to pay them. 

At the May term, 1893, of the district court for the district of Colorado, 
three indictments, based upon the provisions of section 5209 of the Revised 
Statutes of the United States, were returned by the grand jury of that dis- 
trict against Dow, McClurken, and Miller, two of which, being numbered 
1,273 and 1,301, eharged the défendants with the illégal misapplication of 
the funds of the Commercial Bank, and the other, numbered 1,302, eharged 
the making of false entries on the books of the bank. In the several counts 
—flve in number — of the indictment numbered 1,273, Dow is eharged as the 
principal, and the other two as aiders and abettors; and in Indictment num- 
bered l,30ï, containing four counts, Dow and McClurken are eharged as prin- 
cipals, and Miller as an abettor; and in the third indictment, numbered 1,302, 
containing four counts, McClurken is eharged as principal, and the other two 
as abettors. By order of the court, Indictments Nos. 1,301 and 1,302 were 
Consolidated with No. 1,273, and the government was required to file a bill 
of particulars with respect to the items relied on in support of the alléga- 
tions contained in the several counts charging a misapplication of the funds 
of the bank. At the November term, 1896, of the district court in Colorado, 
the Consolidated indictments came on for trial before the court and jury, and 
a gênerai verdict of guilty was returned by the jury, and subsequently sen- 
tences of imprisonment were entered against each of the parties hereinbe- 
fore named, and thereupon they united in suing ont a writ of error, brlng- 
ing the case to this court, and they now rely, for a reversai of the judgments 
entered, upon alleged errors in the admission and rejeetion of évidence, and in 
the instructions of the court upon the law of the case. 

Charles Hartzell, George P. Steele, and Alexander McArthur, for 
plaintiffs in error Chas. H. Dow and Sidney B. McClurken. 

E. L. Wells, M. F. Taylor, and John G. Taylor, for plaintifiE in error 
Orlando E. Miller. 

Greeley W. Whitford, U. S. Dist. Atty., and Henry V. Johnson, 
Spécial Asst. U. S. Dist. Atty. 
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Before SANBOEN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

SHIEAS, District Jndge, after stating the case as above, delivered 
tlie opinion of the court. 

The principal point relied on by plaintiffs in error in support of 
their contention that the trial court erred in the view of the law taken 
by it with respect to the counts charging a misapplication of the 
funds of the Commercial Bank is based upon those portions of the 
charge wherein it was said that: 

"From the flrst hour that he (Dow) knew of thls account,— knew that the 
checks drawn by Mr. Miller were false and flctitious,— if he allowed them to 
be accepted in his bank, he thereby confessed hls guilt, under this statute, et 
misapplying the funds of the bank. I say to you, gentlemen, that every check 
presented by Mr. Miller, whether npon this bank or any other bank, with knowl- 
edge on the part of Dow an^ McClurken, and with their assent, upon which 
he received crédit in the bank, was a direct and flagrant misapplication of the 
funds of the bank in défiance of this law." 

The statute thus ref erred to, being section 5209 of the Eevised Stat- 
utes, was before the suprême court for construction in the cases of 
U. S. V, Britton, 107 U. S. 655, 2 Sup. Ct. 512, and U. S. v. Northway, ' 
120 U. S. 327, 7 Sup. Ct. 580, and it was therein held "to be of the 
essence of the criminality of the misapplication that there should be 
a conversion of the funds to the use of the défendant, or some per- 
son other than the association, with intent to injure and defraud the 
association, or some other body corporate or natural person." In the 
several counts in the indictments charging a misapplication of the 
funds of the Commercial National Bank it is averred that the mis- 
application was made with the intent to injure and defraud the as- 
sociation, meaning the national bank, and it is clear, under the ruling 
of the suprême court in the cases just cited, that the charges of mis- 
application contained in thèse indictments could not be made out 
unless it appeared that the funds of the bank had been depleted, with- 
drawn, or diminished in some form by reason of the actiob of Dow, 
aided and abetted by McClurken and Miller. The jury were instruct- 
ed that the fact that Miller received crédit in his account on the books 
of the bank for checks drawn on that bank or on other banks constitut- 
ed a flagrant misapplication of the funds of the Commercial Bank, 
within the meaning of section 5209; yet it is apparent that merely 
giving crédit to Miller on the books of the bank for the amount of the 
checks did not lessen the funds held by the bank, nor in fact defraud 
the association, in any form. To complète a misapplication of the 
funds of the bank, it was necessary that some portion thereof should 
be withdrawn from the possession or control of the bank, or a con- 
version in some form should be made thereof, so that the bank would 
be deprived of the beneflt thereof. It is not necessary in ail cases 
that the money should be actually withdrawn from the bank. Thus 
if, by connivance between a bank officiai and a customer of the bank, 
the latter is allowed to draw checks on the bank, when the drawer 
bas not the funds to meet the checks, and the same are given by the 
drawer to third parties in payment of claims due them, and the third 
parties, instead of getting the cash on the checks, hâve them cred- 
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ited up to their accounts in the bank, tMs complètes the misappli- 
cation of the funds of the bank, because the bank has become bouad 
for the payment of the sums thus credited to the third parties; and 
the resuit is just the same as though the holders of the checks had 
obtained the nioney thereon, and had subsequently deposited it to 
their crédit. In such cases the funds of the bank would be lessened, 
and thereby the criminal misapplication might be completed. If, 
however, the customer présents the checks himself, and has the same 
credited on his account, the crime of misapplication is not completed 
thereby, because the bank is not under légal obligation to pay out 
any of the amounts wrongfully credited to the customer, and may 
refuse to pay checks drawn against the inflated account, and may at 
any time charge back against the customer the amounts of the checks 
upon which nothing was in fact realized by the bank. To complète 
the criminal misapplication of the bank funds in the supposed case, 
some sum must be paid by the bank to the customer, or to third par- 
ties on his order, or must be credited to third parties under such cir- 
cumstances that the bank becomes bound for the payment thereof. 
If the jury had been instructed that, if the évidence showed that Dow, 
as président of the bank, had knowingly permitted Miller's account 
■with the bank to be inflated by crediting him with large amounts of 
false or flctitious checks, or checks drawn by parties who had no funds 
in the bank against which to draw, and Dow had furnished Miller 
with certifled checks on the Commercial Bank, or had otherwise per- 
mitted Mm to draw large sums from the bank, so that in fact the 
funds of the bank had been depleted or withdrawn, and this was done 
under circumstances showing an intent on part of Dow to defraud 
the bank by thus allowing its funds to be depleted, a case of mis- 
application of the funds, within the meaning of the statute, had been 
made out, no just exception could hâve been taken thereto. The 
positive instruction, however, that merely crediting up on Miller's 
account the checks in question amounted to a misapplication of the 
funds of the bank, within the meaning of the statute, was clearly con- 
trary to the construction placed on the statute by the suprême court, 
and we are compelled, therefore, to sustain the exceptions taken to 
the several parts of the charge, wherein it was stated that the récep- 
tion and crediting of the checks on Miller's account constituted a vio- 
lation of the statute; and, as thèse parts of the charge were directed 
to the very gravamen of the counts charging a misapplication of the 
funds, the error therein was material, and nécessitâtes the granting 
of a new trial in the case. 

Exceptions were also taken to that portion of the charge wherein 
the court called the attention of the jury to the fact that by the pro- 
visions of a statute of the state of Colorado it was made a misde- 
meanor for any one to draw a check or checks on a bank in which he 
had no funds to meet the' check or checks. The criminality of tbe 
acts done by Dow were to be measured by tlie provisions of the stat- 
ute of the United States, and, unless thèse acts came within the 
prohibition of the fédéral law, a verdict of guilty could not be ren- 
dered in this case on the ground that the provisions of the statute of 
Colorado were violated by the défendants. It is doubtless true that 
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the trial court referred to the Colorado statute merely as an illus- 
tration of the gênerai proposition laid down in the instruction to the 
eflect that drawing checks on a bank wherein the drawer has no 
funds is an attempt to obtain money by deceit and false prêteuses. 
The danger, however, is in the fact the jury might infer therefrom 
that, as the drawing a check on a bank wherein there were no funds 
to meet it was forbidden by the statute of Colorado, the drawing of 
such a check and the crediting it to the account of the drawer con- 
stituted an actual misapplication of the funds of the bank, within the 
meaning of section 5209, which would be clearly contrary to the rul- 
ing of the suprême court in the cases already cited. The référence 
to the state statute is therefore open to the criticism that it was lia- 
ble to mislead the jury. Furthermore, in the instruction excepted to, 
the court stated that : 

"If there were no statute on the subject, the drawing of a check npon a bank 
where there are no funds Is an attempt to get money by false prêteuses. It 
is an attempt to get money by deceit. It Is swindling; that is what it amounts 
to,— it Is swindling. And if the check is in any manner pald, the man who does 
It Is a swlndler; and If It Is done with the knowledge of the bank offieers, 
and they assent to it, and recognize the checks when drawn, they are in the 
same category. They also participate in the fraud." 

From this broad statement upon the subject, given without restric- 
tions or qualifications, the jury might well understand that in ail 
cases the drawing of a check, when at the time the drawer had no 
funds to meet it, would be a fraud on part of the drawer, and the 
récognition of the check by the bank officiais, by crediting it to the 
account of the holder, would constitute a criminal misapplication of 
the funds of the bank, yet it is apparent that in many cases such 
acts would not be justly open to the charge of fraud, and in no case 
could they constitute a criminal misapplication of the funds of the 
bank, unless the funds of the bank had been lessened thereby. In 
nearly ail cases wherein overdrafts occur, checks are drawn on the 
bank when in fact the drawer at the time has no funds on deposit 
to meet the check; and yet not ail overdrafts are frauds, nor do the 
offieers of the bank necessarily become participants in a fraud sim- 
ply because they give récognition to checks drawn by their customers 
which are in fact overdrafts, because drawn upon the bank when the 
drawer had not funds therein to meet the checks. Of course, frauds 
and criminal misapplications of bank funds by the officiais thereof 
may be committed by the récognition or payment of checks drawn on 
the bank when there are not funds to meet the same ; but the crim- 
inal wrong, including the intent, must appear from ail the facts sur- 
rounding the transaction, and cannot be inferred, as a matter of law, 
from the mère fact that when the check was drawn there were not 
funds on deposit to meet the check; and the charge given the jury 
in this case on this subject must be held«misleading and erroneous 
because it is so broadly stated as to justify the jury in believing that 
the mère drawing of a check creating an overdraft is a fraud on 
part of the drawer, and the payment thereof by the bank offieers of 
necessity constitutes a fraudulent misapplication of the funds of the 
bank. 



DOW V. UNITED STATES. 909 

Error is aiso assigned on the action of tlie court in admitting évi- 
dence tending to show the condition of the accounts of the Miller 
Hernia Company with the Commercial National Bank, and varions 
transactions in which the défendants were participants at tinies pré- 
viens to May 16, 1893, on the ground that the period of limitation pre- 
scribed by the act of congress adopted April 13, 1876 (19 Stat. 82), to 
wit, three years, would bar the application of the indictments to acts 
happening at dates more than three years before the ânding of the 
indictments. The jury were expressly instructed that they were con- 
flned to the considération of the items or transactions named in the 
bill of particulars, ail of which are within the statutory period ; and, 
as the limitation does not apply to évidence submitted in support 
of the charges in an indictment, it is clear the exception is not well 
taken on this ground, nor for the further reason urged that the évi- 
dence was not directed to the particular items covered by the indict- 
ments. The issues involved the intent with which certain acts were 
done, and the trial court was justifled in giving a reasonably wide 
latitude to the introduction of évidence tending to show the relations 
of the parties, the mode in which the business was carried on, and 
the knowledge which the offlcers of the bank had of the character of 
the opérations carried on by Miller, and which resulted so disastrously 
to the bank. Coffin v. U. S., 162 U. S. 664, 673, 16 Sup. Ct. 943. 

Exceptions were also taken on the trial, and error is now alleged 
upon the construction placed by the court on counts 3 and 4 of indict- 
ment No. 1,302, whereinit is charged that McOlurken made certain 
false entries in the books of the bank, it being charged in the third 
count that under date of June 22, 1893, McClurken, as receiving 
teller, had entered in his cash book that the cash items received on 
that day amounted to $26,011.75, whereas in fact they amounted to 
only 111.75; and in the fourth count it is charged that McClurken, as 
receiving teller, made an entry showing that on the 27th day of June, 
1898, the cash items received amounted to |27,469.05, whereas in 
fact there had been received in cash items the sum of $469.05 only. 
The évidence showed that on each of the named days checks and 
cash to the amount of the entry were received by the teller, but a 
large part of the checks were drawn upon the Commercial National 
Bank by Miller and other parties, having at the time no funds in the 
bank, and the court charged the jury that McClurken, as receiving 
teller, could know, "and it was his duty to know, whether they were 
good checks or not. So that, if you believe from the évidence that 
he accepted as any part of this amount the false and fictitious checks, 
and gave crédit upon them in this entry upon his books, I say to you 
that that entry is false and fictitious within the meaning of the law."' 
It is the settled rule that indictments should be free from ambiguity, 
and be so expressed as to leave no doubt in the mind of the court 
and of the accused of the exact offense intended to be charged, and the 
gênerai character of the facts upon wîiich the'government bases the 
case; for, unless this is done, the accused is not advised of the mat- 
ters which "he is required to meet in defending himself. "U. S. v. 
Carll, 105 U. S. 611; U. S. v. Cruikshank, 92 U. S. 542; U. S. v. Hess, 
124 U. S. 483, 8 Sup. Ct. 571; Evans v. U. S., 153 U. S. 584, 14 Sup. 
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et. 934, 939. If it was the purpose of the government to charge 
the making of false entries in the books of tlie bank, for the reason 
that the receiving teller received and credited checks drawn on the 
bank by parties who had no funds in the bank, the correct rule of 
pleading would require the setting forth in the indictment of a descrip- 
tion of the checks which it was claimed were flctitious or fraudulent, 
with an ayerment of the reasons why they were deemed to be false or 
valueless, in order that the accused might know that the character of 
the checks was attacked. In the third and fourth counts of indictment 
No. 1,302 the direct charge is that the entries of cash showed certain 
amounts, whereas in tact the cash items were very much less. The 
language used in thèse counts, taken in its ordinary meaning, charges 
that the falseness of the entry consists in largely overstating the 
total amount of cash items, whereas the court instructed the jury, 
in efEect, that, even though checks and cash to the full amount of the 
entry made were in fact delivered to the receiving teller, and by him 
entered on the cash book, yet the entry would be false, if any portion 
of the checks so delivered turned oui; not to be good, thus making 
an issue with respect to the character of the checks, which is not 
made in the averments of the indictment. But, if it be admitted 
that it was open to the government to claim that the false entries 
chargea in counts 3 and 4 could be sustained by évidence showing 
the depositing with the receiving teller of checks false or flctitious, 
nevertheless the instructions of the court upon this view of the case 
cannot be sustained, because the court expressly instructed the jury 
that McClurken, as receiving teller, "was bound to know the accounts 
of depositors, and whether the checks were good or not; and, if he 
received any of them which overdrew the account of the depositor, 
and gave crédit upon that check to some other person, thereby he 
made a false entry in his books." In effect it was ruled that the ré- 
ception and crediting to a third party of a check which created au 
overdraft was the making of a false entry on the books of the bank. 
If an overdraft was permitted or arrangea for, the entry of the trans- 
action could not be a false entry, for it would only be making an 
entry as évidence of a transaction which had in. fact taken place. 
The statute law, and that based upon the common custom of bank- 
ers, do not forbid overdrafts absolutely and under ail circum- 
stances. Certainly, if an overdraft is made and allowed Under 
circumstances justifying it, it cannot be said that the entry on the 
books of the bank of the checks constituting the overdraft is a false 
entry; and, on the other hand, if an overdraft is in fact made and al- 
lowed, under circumstances which make the transaction a fraud upon 
the bank, the entry of the transaction just as it occurred is not a 
false entry. The portions of the charge to the jury relating to the 
making of false entries in the books of the bank come witliin the 
criticism found in the ruling of the suprême court in Cofân v. U. S., 
156 U. S. 432, 15 Sup. Ct. 394, wherein it is said: 

"Whilst we consider the charges asked were in some respects unsor.nd, yet 
the exception reserved to the charge actually given by tlie court was well 
taken, because therein the questions of misapplication and of false entries 
were interblended in such a way that it is ditflcult to understand exactly 
what was intended. We think the language used must hâve tended to cou- 
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fuse the jury, and leare upon thelr minds the Impression that, if the trans- 
action represented by the entry actually oecurred, but amounted to a mlsap- 
plication, then Its entry exactly as it oecurred constituted a false entry; In 
other words, that an entry would be false, though it faithfully described an 
actual occurrence, unless the transaction which it represented involved full 
and fair value for the bank. The thought thus conveyed implied that the 
truthful entry of a fraudulent transaction constitutes a false entry witliin 
the meaning of the statute. We think it is clear that the making of a false 
entry is a concrète offense, which Is not committed where the transaction 
entered actually took place, and is entered exactly as it oecurred." 

For thèse reasons the judgment and sentences entered by the trial 
court must be reversed, and the case is remanded to the district 
court of Colorado, with instructions to grant a new triaL 



BLAJIT & HEGEMAN MANUF'G 00. v. ANCHOR ELECTRIC CO. et al. 

(Circuit Court, D. Massachusetts. August 20, 1897.) 

No. 696. 

1. Patents— Construction op Olaims— MbchatjioaIj Equivalents. 

In a patent which avowedly relates merely to improvements In détails 
for the purpose of securing simplicity and economy in construction and 
efficiency and certainty in opération, the patentée cannot broaden his patent 
so as to eover équivalents of ail kinds by a statement that other changes 
may readily be devised and still embody the gênerai features of his in- 
vention. 

2. SaMB— COMMEECIAL SUCCESS. 

The raie stated in De Loriea v. Whitney, 11 C. C. A. 355, 63 Pèd. 611, 
that the fact that a patent has been the source of great commercial suceess, 
and has laid the foundation of a prospérons business, may be évidence of 
novelty, utility, and patentability, but can rarely, if ever, assist in determin- 
Ing the proper construction of the patent. 

3. Same— Ikpringembnt — Claim for Mechanicai, Détails. 

The nile applies, that, where the claim is a narrow one, concerned with 
mère mechanicai détails, a change in such détails is a substantial, and not 
merely a colorable, change. 

4. Same— Electric Switches. 

The Hart reissue, No. 11,395 (original No. 459,706), for an electric snap 
switch, construed narrowly, and held not Infringed. 

This was a bill in equity by the Hart & Hegeman Manufacturing 
Company against the Anchor Electric Company and others for al- 
leged infringement of reissue patent No. 11,395, dated February 13, 
1893, to Jerrold W. Hart, for improvements in switches for making 
and breaking electric circuits supplying electric lights and similar 
electrical apparatus. The original patent was granted September 
15, 1891, and numbered 459,706. 

Chas. E. Mitchell, Bartlett & Brownellj and Chas. L. Burdett, for 
complainant. 
Edward P. Payson, for défendants. 

PUTNAM, Circuit Judge. This patent purports to be for new and 
useful improvements in electric snap switches. It contains but one 
daim, which is as follows: 

"The herein-described snap switch, consisting of a stop plate having stop 
shoulders, a central hub, and operating handle, an eccentric moving with said 
iub, a switch plate, a spring plate, a spring, and a catch operated by said ee- 
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centrîc for releasing and stopping the switch plate, substantlally as described, 
and for the purpose speclfled." 

AU we find in the spécification showing the nature of the invention 
is in the foUowing language : 

"My Invention relates to improvements In eleetrlc snap switches, and the ob- 
jeets of my Improvements are simplicity and economy in construction, and 
gênerai efflciency and certalnty in opération." 

We flnd nothing in the spécification pointing eut any new function, 
or any spécifie advance on the state of the art, and no indication of 
anything except simplicity and economy in construction, and gênerai 
eflQciency and certainty in opération, ail of which may corne from 
mère improvements in détails. Neither do we flnd anything in^^icat- 
ing wherein the pith of the alleged improvement consists, unless it 
be in the following language: After describing différent construc- 
tions, by one of which the catch on the first movement of the handle 
and eccentric is moved radially inward, instead of outward, the spéci- 
fication says, "In both of the constructions shown the catch is moved 
radially outward and inward by the positive movement of the eccen- 
tric." This would seem to indicate that the eccentric, or the peculiar 
form of the eccentric, was the central point of the complainant's al- 
leged improvements; but in the very next paragraph of the spécifica- 
tion occurs the expression, "this eccentric or crankpin," indicatiug 
that the eccentric is only generic, and not necessarily iïivolved in the 
pith of his claim. Near the close of the spécification, after describ- 
ing the working of the d-jvice, the patentée emphasizes it by saying, 
"The construction is simple, efficient, and certain in opération." He 
nevertheless concludes as folio ws : 

"Having Indicated certain changes in the application of this eccentric or erank 
pin for engaging and disengaging the catch, It Is évident that other changes 
may be readlly devised, and stIU embody the gênerai feature of my switch." 

An attempt like this to cover équivalents of ail kinds may well be 
supported by the courts when they can see that the pith of the in- 
vention means such an advance in the state of the art as justifies 
them in so doing; but, from ail that appears on the face of this pat- 
ent, this attempt of the patentée thus to broaden ont his patent may 
be entirely unauthorized and ineffectuai. Such a statement does 
not assist to construe a patent unless it is first determined whether 
the patent relates to a substantial advance in the state of the art, 
or concerns only improvements in mère détails. In the détermina- 
tion of this latter question lies the turning point of this case. In 
order that the complainant's patent may be thoroughly apprehended, 
we abstract from the spécification a statement of its opération, omit- 
ting références to the drawings, as follows : 

"By tuming the handle, the central hub and parts rigidly connected therewlth 
move with it, carrylng the eccentric and spring pin, thereby compressing the 
spring and also movlng the switch plate laterally, thereby carrying the catch 
radially outward to withdraw it from one of the stop shoulders of the stop 
plate. As the central hub is moved onward the catch Is wholly withdrawn from 
the stop shoulder of the stop plate, so as to release the switch plate and permit 
It to snap around under the fuU force of the spring, its movement being ar- 
rested as the catch comes lu contact with the succeeding stop shoulder on the 
stop plate. When the switch plate thus moves nearly one-quarter of a révolu- 
tion on Its axis, the central hub Is relatively stationary, so that the eccentric 
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becomes for the time being the axis of the switch plate, and consequently the 
catch is drawn radiaJly Inward towards the central hub as the switch plate 
advances, and is stopped by the succeeding stop shoulder. By turning the han- 
dle again the parts will operate as before, and the switch plate will be stopped 
at the next quarter of a révolution on the succeeding stop shoulder, whereby 
the moving contact pièces are brought into or out of contact with the stationary 
contact pièces, as In ordinary switches of this class." 

Turning now from the patent itself to the propositions which hare 
been submitted to us by the complainant in its proofs and at the 
hearing before us, we are unable to deduce from them any facts or 
propositions broadening out the nature of the invention. The com- 
mon arguments that the patent has been the source of great commer- 
cial success, and has laid the foundation of a prospérons business, 
do not assist us, not merely for the reasons generally stated as meet- 
ing such propositions, but because, at the most, propositions of that 
class tend only to support novelty, utility, and patentability, ail of 
which, for the purposes of this case, we think must be conceded. 
They rarely, if ever, assist in determining the proper construction of 
a patent. De Loriea v. Whitney, 11 G. 0. A. 355, 63 Fed. 611, 621. 
It has been fully explained to us that the practical necessities for a 
usefui switch of this character are that it shall move with a snap, 
and be arranged to be properly locked, so that the movement and the 
locking shall not dépend on the will or skill of the operator, and, 
moreover, that it is préférable that it should always revolve in the 
same direction. But the witnesses for the complainant, in speaking 
of thèse désirable and necessary qualities, make no claim that they 
were first found in the switch at issue, or even that they were first 
combined in that switch. The complainant's spécification, in one 
of the extracts which we hâve made from it, contains the words, "the 
generaJ feature of my switch." The complainant's expert, on being 
asked on cross-examination what thèse words refer to, answered as 
foUows: 

"I think It means the gênerai combination of the parts shown and described, 
or, in other words, substantiaUy the switch pointed out and ref erred to In the 
claim. I présume the word was originally written in the plural, and by a 
clérical error the 's' was omitted, because no one feature of the switch, con- 
sidered separately, is particularly pointed out in contradistinction to any other 
feature, and furthermore the word 'gênerai,' in connection with a machine, 
would not be likely to be nsed as to any one part." 

Again the same expert stated as f oUows : 

"In another answer I understand Mr. Preeman to say that the only novelty 
of the switch of the Hart reissue résides in the spécifie détails of construction 
of the various parts. I do not agrée with him in this conclusion, as in my 
opinion the novelty of the switch of the Hart reissue résides in the combination 
of parts, or, ratlier, résides in the switch as a whole, when consistlng substan- 
tiaUy of the parts shown and described in the patent combined together, with- 
out the necessary addition of other éléments to produce the switch described." 

It thus appears that the complainant's principal witness fails to 
point out any particular function with référence to which the com- 
plainant's device is an advance on the state of the art, and enhances 
the impression, which is derived from the patent itself, that what 
the patentée did concerns only improvements in mère détail. The 
file wrapper shows an interférence declared by the patent ofBce as 
against certain daims which originallj accompanied the application, 
82 F.— 58 
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and a conséquent détermination of the office against those claims, 
by virtue of which they were rejected, wMch increases in the miud of 
the court the impression as to the nature of this patent formed by 
reason of the matters aJready stated. In addition to this, the forma 
of snap switches and of other snap movements accomplished by the 
aid of springs, stops, and catches, with or without eccentrics or crank 
pins, are so innumerable, and hâve established a common ground so 
extensive, that the presumption against finding in any device of 
that cliaracter a substantial advance on the state of the art is too 
strong to be overcome by anything except a clear and explicit case. 
If there is anything of that nature in the case at bar which the court 
has overlooked, the complainant must attribute it to a lack of a frank 
and open statemçnt of it on the face of the patent. Therefore, on 
the questions of the nature and extent of the, invention, and of the 
conséquent rules to be applied in construing the claim in issue, the 
case is quite analogous to Masten v. Hunt, 51 Fed. 216, alïirmed by 
the court of appeals for this circuit in Masten v. Hunt, 5 G. G. A. 42, 
55 Fed. 78; and the rule of construction to be adopted is that so 
often stated by the courts, and repeated by the court of appeals in 
this circuit in Bail & Socket Fastener Co. v. Bail Glove-Fastening 
Go., 7 G. G. A. 498, 505, 58 Fed. 818, 825, as follows: 

"As the claim cornes clown to the merest mechanlcal détails, a change In sucti 
détails is not a colorable departure, but a substantial one, so far as this patent 
Is concerned." 

The respondents manufacture a device clearly described and ex- 
plicitly ^covered by a patent issued to one Marshall, of a subséquent 
date to that held by the complainant. In view of the nature of this 
latter patent, which in no way assumes to cover a mère improvement 
on the device of the complainant, the same presumption appears to 
exist in favor of its validity as exists in favor of the validity of that 
in suit. It would not, however, be safe for the court to proceed on 
this presumption alone. The principle of action of the respondents' 
device is undoubtedly substantially the same as that of the complain- 
ant's; and the respondents' also has every élément speciâed in the 
complainant's claim, or its well-known équivalent, except the spring 
plate. The respondents use a spiral spring, while the complainant 
uses a flat one. Thèse, of course, are ordinarily regarded as équiva- 
lents for each other. Moreover, if the court was able to ascertain 
that the complainant's device was of a broad character, indicating a 
substantial advance in the art, it miglit be justifled in holding that, 
although the spring plate is omitted in the respondents' device, yet 
inasmuch as, taken as a whole, it has what is équivalent to the com- 
plainant's device as a whole, including the substance of it, the com- 
plainant's patent should therefore be construed liberally and broadly, 
so that infringement might properly be found. But, looking at the 
complainant's patent in the light in which we are compelled to look 
at it, as already explained, the question arises whether there is an 
équivalent in the respondents' device for the spring plate stated as an 
élément in the complainant's claim. The complainant's expert 
maintains that there is such an équivalent. In regard to the spring 
plate, he says that its function is to unité one end of the spring with 
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the central shaft or h.ub, so that the spring may exert a pressure 
tending to rotate the shaft. AU this is found in the respondents' 
structure, — that is to say, one end of the spring is united with the 
central shaft in such a way as to exert pressure tending to rotate itj 
but there is no theory of the définition of words by virtue of which 
the function of the spring plate can be held to be what is so stated by 
the respondents' witness. The natural interprétation of the term 
"spring plate," in this connection, is a plate which holds up the 
spring. That is the function which is performed by it hère, and 
there is no rule for any technical interprétation of the term, so far as 
we are aware, or which is pointed eut to us, which gives it any other 
signification. It is true that the function of the spring itself in the 
respondents' device is the same, and it opérâtes substantially in the 
same way, as in the complainant's device; but by directly Connecting 
one end of the spring with the central shaft, which is practical, by 
reason of its being a spiral spring, as we hâve already said, the spring 
plate is dispensed with by the respondents. Therefore, on carefully 
analyzing the testimony of the complainant's expert, it is to the 
elfect only that several parts of the respondents' device, taken to- 
gether, are the équivalent of several parts of the complainant's de- 
vice, taken together, which does not meet the case. The ordinary 
rule is that, with a claim of this character, where, for aught that ap- 
pears, the invention is narrow, every élément expressly specifled as 
such must be met by an équivalent élément in the alleged infringing 
device; and it is not sufScient that a legs number of éléments in the 
infringing device is the équivalent, taken together, of a larger num- 
ber of éléments in the patented device, also taken together. Com- 
plainant's device, and also its patent, use, as we hâve already said, 
a flat spring, with no expressed suggestion that a spiral spring could 
be substituted for it. The relations of the flat spring are ail care- 
fully explained in the drawings and spécification. Consequently, 
the spring plate, with an upright stud inserted in it, to which stud 
one end of the liât spring can be conveniently secured, is carefully 
described as one of the parts of the device. The spécification also 
States that this spring plate is provided with a slot, through which 
passes another stud, against which the opposite end of the spring 
acts; and it especially points out that the spring lies between this 
and another plate, which is called the "cap plate." Therefore it is 
plain that the spring plate of the complainant's device is not indicat- 
ed merely in a gênerai way as standing for anything which eau be 
substituted for use with a spiral spring, but it is speciflcally and 
elaborately worked out and explained, as showing what the patentée 
regarded as necessary to enable him to accomplish "simplicity and 
economy in construction, and gênerai efficiency and certainty in 
opération." In the respondents' device, by reason of the use of the 
spiral soring, this spring plate, with its hub and slot, is unnecessary, 
and therefore properly dispensed with. Whether or not it involves 
the same degree of simplicity, economy, and compactness, we hâve no 
occasion to détermine. It is enough that we think the respondents' 
omission of the spring plate as unnecessary to their form of construc- 
tion, and the other conséquent changes in several particulars, relieve 
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the respondents from the charge of infringement. If thé complain- 
ant has any remedy, it is not in the courts, but in convincing the pur- 
chasing public that the device of the respondents is, on account of 
the changes to which we hâve referred, less simple, economical, and 
compact than its own. Let the respondents flle a draft decree dis- 
missing the bill with costs; said draft decree to be flled on or before 
the llth day of September next ; corrections thereof to be filed on or 
before the 18th day of September next. 



BEACH V. IdOiSBS et al. 

(Circuit Court, D. Massachusetts. August 23, 1897.) 

No. 256. 

1. Fbdehal Courts— Comity — Efïeot of Pbiob Décisions bt Circuit Court 

OF Appbals. 

A décision by the circuit court of appeals in any circuit, so long as it re- 
mains unappealed from, and so long as the suprême court has issued no 
writ of certiorari to re-examine It, is to be regarded as having more eftect 
In other fédéral courts than that ordinarily given to those of the hlghest state 
tribunals, or other courts of merely concurrent jurisdictlon. This is especially 
true with référence to a patent for an invention, when the state of the proofa 
remains substantially the same. Yet, when the respondents are not the 
same, they are entitled to hâve the facts of their case carefuUy scrutinized, 
with a View of determining whether or not they présent a différent case 
from that adjudicated in the prlor litigatlon. 

2. Patents — Validity — Box Machines. 

The Beach reissue. No. 11,167 (original No. 447,225), for Improvements 
in machines for attaching stays to the corners of boxes, eonstrued, and held 
valid as to claims 1, 2, 3, and 6; and claim 6 held infringed, and the flrst 
three claims Jield not infringed. 

8. Same— COMBINATIONS— AoaUEGATIONS. 

In determining whether a combination clalm covers a true combinatlon 
or a mère aggregation, the law looks only at practical, and not at theo- 
retical, définitions and considérations; and, in a machine for attaching stays 
to the corners of boxes, the fact that the final resuit is achieved by feeding 
mechanism, cutting mechanlsm, and pasting mechanism, which perform 
their functions as steps towards the completed resuit, does not malse the 
machine a mère aggregation. 

4. Same — Validity of Reissubs^Dbcision of Patent Office. 

Where a reissue is sought on the ground of merely inadvertent errors ren- 
dering the patent inoperative, the décision of the commissioner upon mère 
questions of fact raised by the applicant's allégations as to inoperativeness 
and inadvertence will not be re-examined by the courts in passing upon the 
validity of the reissue. 

6. Same — Duration of Right— Expiration of Foreign Patent. 

Under Rev. St. § 4887, a United States patent does not expire because of 
the expiration of a foreign patent for the same invention, when the foreign 
patent was taken out by another, without the inventor's authority, and lu 
défiance of his rights. 

6. Same— Limitation of Claims. 

In a patent for a machine for attaching stays to the corners of boxes, the 
patentée described feeding mechanism, cutting mechanism, and pasting 
mechanism, and the claims covering the combination of thèse parts with 
other devices ended with the words "substantially as described." WTiile 
the claims were pending, the commissioner, in a communication to the ap- 
pUeant, required that the words "substantially as described" should be used 
to limit the Word "mechanism" wherever it oceurred In the claim. The 
patentée replied that this was unnecessary, because it was perfectly clear 
that the words "substantially as described," occurring at the end of each 
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claim, referred to each and every part mentioned in the claim. Hdd, that 
the claims were correctly construed by the patent office. , 

On Rehearing. 
7. Rbheabings in Equitt. 

A rehearing is not ordinarlly justlfled where the party applylng for It seeks 
mainly to supplément and strengthen the propositions submitted by him at 
the original hearing, and does not point ont any slip or oversight by the 
court, or any otber peciillar matter raising a reasonable probability that a re- 
hearing would give a différent resuit. 

This was a suit in equity by Fred. H. Beach against Clarence W. 
Hobbs and others for alleged infringement of reissued letters pat- 
ent No. 11,167, granted May 26, 1891, to complainant, for a machine 
for staying the corners of paper boxes. The original patent was 
nmnbered 447,225. 

John Dane, Jr., for complainant 
Edward S. Beach, for défendants. 

PUTNAM, Circuit Judge. The patent involved in this litigation 
purports to cover an improvement in machines for attaching stays to 
the corners of boxes. The spécification clearly describes the main 
feature claimed to be covered by the patent, so far as we are con- 
cerned with it, as follows: 

"It has been customary heretofore, In making paper or strawboard boxes, 
to apply a stay or fastening strip over the joints at the corners of the boxes, 
"which strip is pasted down on the outside of the box, or is folded over tlie 
edge of the box, and secured by paste, both outside and Inside of the corner; 
and such work, as far as I am aware, has heretofore been done by hand. My 
invention relates to a machine for dolng this work." 

In another part of the spécification the patentée explains that, 
when the stay is simply placed against the exterior surface of the 
box corner, and not turned in or over the edge, the device may be 
simplified; but it is not necessary to explain this in détail. The 
claims in issue are 1, 2, 3, and 6, as follows : 

"(1) The combination, wlth opposing clamping dies having dlverging working 
faces, of a feeding mechanism constructed to deliver stay strips between said 
clamping dies, and a pasting meclianism for rendering adhesive the stay strips, 
said clamping dies being constructed to co-operate in pressing iipon interposed 
box corners the adhesive stay strips, substantially as described. 

"(2) The combination, with opposing clamping dies having diverging work- 
ing faces, said clamping dies being arranged to co-operate in pressing adhesive 
fastening strips upon interposed box corners, a feeding mechanism constructed 
to feed forward a continuous fastening strip, and a cutter for severlng the 
said continuons strip into stay strips of suitable lengtlis, substantially as de- 
scribed. 

"(3) The combination, with opposing clamping dies having dlverging working 
faces, said clamping dies being arranged to co-operate in pressing an adhesive 
fastening strip upon the corner of an interposed box, a feeding mechanism 
constructed to feed between the dies a continuous fastening strip, a pasting 
mechanism for applying adhesive substance to the strip, and a cutter for 
severing the strip into stay strips of suitable lengths, substantially as de- 
scribed." 

"(6) The combination of opposing clamping dies having diverging working 
faces constructed to co-operate in pressing an adhesive stay strip upon an in- 
terposed box corner, one of said clamping dies being constructed to act with 
an elastic or yielding pressure, to enable the dies to operate upon box corners 
of différent thleknesses, substantially as described." 
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The respondents set up by their own enumeration 17 spécifie dé- 
fenses. We hâve given each of them due considération. If, how- 
ever, we should state and fuUy elaborate each of them, the opinion 
we would pass down would be unbearable; but if we omit référence 
to any of them it will be because the considération of those omitted 
is rendered unnecessary by our conclusions with référence to other 
défenses, or because they hâve been fully disposed of in the previous 
litigation which has been brought to our attention. 

The patent in issue was thoroughly litigated in a suit commenced 
in the Second circuit against alleged infringers who were other than 
the respondents in this case, and who are not in privity with them. 
In the circuit court the judgment was rendered by Judge Coxe on a 
final hearing on bill, answer, and proofs, and an elaborate opinion 
was flled by him, which will be found in Beach v. Machine Go., 63 
Fed. 597. The case was also thoroughly discussed on appeal in an 
opinion drawn by Judge Lacombe, entitled on appeal as Manufactura 
ing Co. V. Beach, 18 C. C. A. 165, 71 Fed. 420. The same appeal is 
also reported in 35 U. S. App. 667. In the court of appeals the pro- 
ceeding is described as an appeal from an interlocutory decree, but 
by this is intended the usual decree for an injunction and an ac- 
counting, rendered after a hearing on bill, answer, and proofs, as 
we hâve already explained. There were in issue claims 1, 2, and 3, 
and also some other claims which are not in issue hère; but claim 
6 was not considered in that litigation. 

Under thèse circumstances, it is necessary, flrst of ail, that we 
should détermine the effect to be given to the légal proceedings in 
the Second circuit. So far as a question of that nature appertains 
to issues made on applications for preliminarv or temporary injunc- 
tions, the law is well settled, as stated by the court of appeals for 
this circuit in Bresnahan v. Leveller Co., 19 C. C. A. 237, 72 Fed. 
920, 921, and in the Second circuit in New York Filter Manuf'g Co. 
V. Niagara Falls Waterworks Co., 26 C. C. A. 252, 80 Fed. 924, 929. 
That, however, does not détermine the rule applicable to cases on final 
hearing, where parties respondent are not estopped by the prior litiga- 
tion, and are entitled to hâve their rights determined strictly lu ac- 
cordance with the law and the f acts as presented by them. So far as 
any proposition may be fully presented to the court of appeals in 
any circuit, and determined by it, resulting in a rule which is, and 
ought to be, of gênerai application, especially when it involves féd- 
éral questions, a condition of adjudications which would defeat uni- 
formity throughout the United States would clearly disappoint tJie 
contemplation of congress ^n establishing those tribunals. It cer- 
tainly was not the expectancy of congress tliat the establishment of 
those courts would destroy the gênerai uniformity of adjudications 
in the fédéral tribunals touching gênerai principles of law, and es- 
pecially touching fédéral questions, which has heretof ore existed ; nor 
was it its purpose to croate several centers, for the détermination of 
chat class of questions, which would take on a local character, as is 
the fact with référence to the varions state tribunals. As was said 
by the circuit court of appeals for this circuit in Beal v. Citv of 
Somerville, 1 C. 0. A. 598, 50 Fed. 647, 652, the circuit courts of ap- 
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peal must maintain tbemselves as tribunal» of final jurisdiction, not- 
withstanding the possibility that cases disposed of by tbem may m 
some form reach the suprême court. In view of this fact, a décision 
of the circuit court of appeals in any circuit, so long as it remains 
unappealed from, and so long as the suprême court bas not issued 
its writ of certiorari to re-examine it, must be regarded as having 
more effect than that ordinarily given to even the highest state tri- 
bunals, or to any court of merely concurrent jurisdiction, no matter 
how great its learning. There seems to be no method of maintain- 
ing the necessaiy uniformity of the law with référence to gênerai 
questions, especially fédéral questions, unless the mature and solemn 
judgments of a circuit court of appeals in any circuit are accepted as 
authoritative déclarations of the law, subject only to such criticisms 
on the score of orersight or évident mistake as would apply to a judg- 
ment of the circuit court of appeals in the particular circuit where 
the litigation then under détermination may be pending. Thèse ob- 
servations must, of course, be limited to what was necessarily deter- 
mined, and they cannot safely be made to include what was not 
strictly essential to what was thus determined. Thèse considérations 
hâve a spécial importance as applied to a solemn and well-considered 
judgment of any circuit court of appeals with référence to a patent for 
an invention issued by the United States, when the state of the proof s 
remains substantially the same, in view of the reluctance of the su- 
prême court to issue writs of certiorari in causes of this character, 
involving mainly questions of fact ; otherwise such patents, although 
intended by statute to hâve efPect throughout the whole country, 
wculd, for practical purposes, be territorially limited, and would be of 
effect only in portions thereof, and practically invalid in other por- 
tions. It is also to be borne in mind that there is no serions danger 
that the courts in any circuit, by following the décisions of the cir- 
cuit courts of appeal in other circuits, would perpetuate any error, 
because of the power vested in the suprême court to rectify the same 
by issuing its writ of certiorari. We are not, however, required to 
definitely détermine the effect of thèse considérations in the case at 
bar, because, to the extent that the court of appeals for the Second 
circuit bas reached necessary conclusions in référence to the patent at 
issue, they meet our approval so far as they concern the condition 
of the case as it stands before us.^ 

In Green v. City of Lynn, 55 Fed. 516, 518, we had occasion to con- 
sider in what way the findings and décisions of any court of authority 
with référence to a particular patent, on a final hearing on Mil, an- 
swer, and proofs, can be made available on a like final hearing in 
another court, where the respondents are not the same, and are not 
conclusively estopped by the prior détermination. That new par- 
ties litigant are entitled to hâve their facts carefully scrutinized, with 
a view of determining whether or not they présent a différent case 
from that adjudicated in the prior litigation, is well illustrated by 

1 Note by the court: It Is worth Doting In this connection that each division 
of the court of appeal in England always follows the décisions of the other di- 
risiou. 
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Andrews v. Hovey, 123 U. S. 267, 8 Sup. Ct. 101. In Eames v. An- 
drews, 122 U. S. 40, 7 Sup. Ct. 1073, the suprême court considered 
with exceeding fullness precisely the same patent involved in An- 
drews V. Hovey, and sustained it, giving it a very libéral support. 
In Andrews v. Hovey, however, by reason of a single lact, wMch the 
court there said, at page 268, 123 U. S., and page 101, 8 Sup. Ct, 
was conceded by the brief filed in behalf of the owners of the patent, 
the court held in favor of a new alleged infringer, who was net es- 
topped by the prior judgment, that the patent was void; and the 
court confirmed this later détermination on an application for a re- 
hearing in Andrews v. Hovey, 124 U. S. 694, 8 Sup. Ct. 676. This 
resuit with référence to the patent there litigated is a striking illus- 
tration of the necessity of carefully securing to new défendants or 
reepondents ail their rights as shown by the spécial facts exhibited 
by them, notwithstanding déterminations in prior litigation, to which 
they were not parties, with référence to the same subject-matter. 
This principle was stated in Mackay t. Easton, 19 Wall. 619, 632, as 
foUows: 

"The cases clted tmder the second objection are not évidence in this case. 
The records of them are not before us. The reports of their décision in How- 
ard may be referred to as expositions of law upon the facts there disclosed, 
but they are not évidence of those facts in other cases. » • • The gênerai 
language of the opinion must be eonstrued and limited by the facts of the case." 

In Green v. City of Lynn, ubi supra, we were asked to apply the 
conclusion of the suprême court in Andrews v. Hovey, and the same 
patent was in issue in each case; but at page 518 we laid down the 
rules by which courts are to be guided in adapting to a case in hand 
the conclusions in prior litigation, involving mixed questions of law 
and fact, as foUows: 

"Of course the flndings of the suprême court in Andrews v. Hovey on ques- 
tions of law are conclusive on ail other courts. The same Is true as to its 
flndings of fact, with référence to any other cause in which the court perçoives 
that the proofs are substantially the same as those which came before the 
suprême court. The reasons for this need not be elaborated; but this dis- 
tinction Is to be noted: that, when the parties are not the same in each case, 
the déterminations of issues of fact by the suprême court do not operate strict- 
ly as res adjudicata, or as a technical estoppel, but merely upon the conscience 
of the inferior tribunal. Howare the cases to be brought together for tliis 
purpose? An answer based on the fundamental rules of law seems simple. 
First, it Is essential that the facts brought to the attention of the suprême court 
should be proven in the pending cause independently, aocording to the ordi- 
nary rules of évidence; and thereupon the court in the pending cause should 
advise itself as best it may of what appeared to tlie suprême court, — ordinarily 
from the opinion rendered by it, and, if this is not suiiicient in détail, from an 
Informai perusal of whatever was laid before It. As this ascertainment Is 
merely to inform the conscience of the court in the pending cause, and to 
enable it to foUow the Une of reasoning and conclusions of the appellate 
tribunal, there is no occasion for burdening the case with the formai proof 
of what appeared in the suprême court, nor is there any propriety in so doing. 
Therefore it was that this court granted the motion of the complainant to 
strike out the two volumes in question, and held that the défendant, If it sought 
to avall itself of the reasoning and conclusions in Andrews v. Hovey, must 
prove the substantial matters which there appeared as independent facts ac- 
eordlng to the usual rules of évidence. 3 Rob. Pat. §§ 1017, 1175, touches this 
question. This portion of this work must, however, be read with care, because, 
as is too fréquent In dlBCussious of thlB and kindred questions, sufficient dis- 
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crimination is not made between the rtiles touching interlocutory and ad 
Intérim injunctions and those pertalning to final hearlngs. The court concelves, 
however, that the author correctly states the principle In section 1175, as fol- 
lows: 'The weight to be attached to any judgment in faTor of a patent as 
évidence of its- valldity in future actions dépends upon the identity of parties, 
the Identity of issues, the identity of testimony,' and so on. By the words 'the 
identity of testimony' the author evidently means that the same facts must be 
proTen in each case mdependently. In Edgarton v. Manufacturing Co., 9 Fed. 
450, the court, being asked to apply décisions in several cases to a pending 
patent cause, said as folio ws: 'But the proofs in Brown v. Whittemore [5 Fish. 
Pat. Cas. 524; Fed. Cas. No. 2,0.33],' meaning one of the other cases, 'on the 
question of prier use and sale with the consent of the patentée, and in Edgar- 
ton V. Breck [Fed. Cas. No. 4,279],' meaning also one of the other cases, 'on the 
question of Invalidity, do not seem to hâve been the same a.s in the cases now 
before the court. * * * Of course, if the testimony in thèse cases was sub- 
stantlally the same as that in the cases heretofore decided by the learned judges 
in the Massachusetts circuit court, I should feel wholly bound by their dé- 
cisions, and the construction of the patent given by them.' In McCloskey v. 
Hamill, 15 Fed. 750, the court, touching a like proposition, said: 'The facts 
which the plaintiiï proved upon the second hearing,' meaning a second hearing 
in a prior cause, 'ai'e the same which he relies upon in this case.' In Celluloïd 
Manuf'g Co. v. Zylonite Brush & Comb Co., 27 Fed. 291, the court said (page 
295), 'The facts presented by the record are so strictly slmilar to those in,' 
naming a case on the same patent previously heard by another tribunal. In 
American Bell Tel. Co. v. WaUace Electric Tel. Co., 37 Fed. 672, the court spoke 
of 'the examination of the record,' meaning plainly the record in the then 
pending case, made to ascertain vrhether distinguishable from cases theretofore 
decided. * * * Therefore, in applying the conclusions of Andrews v. Hovey, 
this court is— First, to inqulre what facts are proven in the pending case by 
independent évidence given under the ordinary rules of law; and, second, to 
examine the opinions of the suprême court, and the Une of reasoning and con- 
clusions which tihey exhibit, and from thèse or otherwise— but not by formai 
évidence— become satisfled whether or not the proofs of which the latter court 
took cognizance were substantially the same as those in the case at bar. If 
they were, Its Une of reasoning and conclusions bind the conscience of this 
court upon the questions of fact involved; otherwise they fail to do so, per- 
haps wholly, perhaps in part. It is true that this method of proeeeding may 
produce a resuit on questions of fact differing from the latest findings of the 
suprême court, but in this respect we hâve the example of that court itself, 
as shown with référence to this very patent, in Eames v. Andrews, 122 U. S. 
40, 7 Sup. et. 1073, and Andrews v. Hovey, already referred to." 

Applying ail the considérations which we hâve thus explained to 
the protection of the rights of the présent respondents in every par- 
ticular, and at the same time giving the conqiusions of the circuit 
court of appeals for the Second circuit the weight which, under the 
circumstances, we feel bound to give to them, whether we should re- 
gard ourselves as in any extent conclusively bound by them or not, 
and adding thereto the fact that those conclusions, so far as they are 
necessary to the case at bar, receive, after a careful considération of 
them, and of the facts now before us, our own approval, the resuit is 
that we need refer only in the briefest manner to the more substantial 
questions raised at bar, and are able to dispose of them without diffi- 
culty. The défense pressed on us most fully and urgently relates to 
alleged anticipations and the prior state of the art. It appears by 
the opinion of Judge Ooxe in 63 Fed., at page 600, that the respond- 
ents in the prior litigation introduced 47 patents showing improve- 
ments in machines for making boxes, for inserting wire staples, for 
flanging boiler plates, for sticking labels and revenue stamps, for 
bending stiffeners for the heels of shoes, and for applying shoe-button 
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fasteners. Lists of thèse patents will be found in 35 U. S. App., be- 
ginning at page 681, 18 C. G. A. 165, 71 Fed. 420. Judge Coxe, how- 
ever, stated that it was conceded by the respondents' expert that 
none of tbose patents anticipated, and also that the discussion was 
narrowed down to the considération of two or three prier patents 
with référence to the state of the art. Judge Lacombe, in the circuit 
court of appeals, haVing before him ail thèse prior patents, said, how- 
ever, at page 169, 18 C. C. A., and page 423, 71 Fed. : "ïhe patentée 
indisputably made a machine which did work that theretofore had 
always been done by hand;" and also at page 170, 18 C. C. A., and 
page 424, 71 Fed. : "Certainly the state of the art exhibits a neces- 
sary part of the Work of box-making as done by hand with no machine 
existing in the art to do it. That machine the complainant was the 
flrst to supply." Thèse conclusions were essential to the détermina- 
tion of the appeal. He then considered at length, on the same page, 
à prior machine used for pasting address labels on f olded newspapers, 
which same machine is again pressed on our considération. It is en- 
tirely plain that, having before it the entire state of the art as ex- 
hibited to us, with only two or three exceptions, to which we will 
refer, the circuit court of appeals for the Second circuit held that the 
patentee's deyice was not anticipated, was useful, and involved an 
important invention. In the présent case the respondents hâve in- 
troduced two patents, — one to.Maxfleld and one to Terry, — which 
were not before the courts in the Second circuit, and which, so far 
as we can understand, are introduced more for the purpose of dis- 
puting the accuracy of the testimony of the complainant's expert than 
for throwing light on the case itself. The proposition of the "respond- 
ents seems to be merely that the machines of Maxfleld and Terry 
were useful for putting stay strips in round boxes, without any daim 
that they operated in any particular as the complainant's machine 
opérâtes, or, indeed, that they were in any sensé automatic. What- 
ever may be the position of the respondents in this particular, we 
are satisfled that the Maxfleld and Terry devices présent in no respect 
the functions of that now in issue. The respondents also introduce 
in évidence a patent granted to one Sawyer for an improvement in 
label and tag machines, which, apparently, was not in the New York 
litigation. This, how»ver, was never adapted to the spécial art in- 
volved in the case before us, is subject to the same considérations 
which dispose of the machines for pasting address labels, and, on 
principles over and over again stated, cannot deprive the complain- 
ant of the beneflt of his invention. Potts & Co. v. Creager, 155 U. S. 
597, 606, 15 Sup. Ct. 194; National Cash-Register Co. v. Boston Cash 
Indicator & Eecorder Co., 156 U. S. 502, 515, 15 Sup. Ct. 434; Pack- 
ard v. Lacing-Stud Co., 16 C. 0. A. 639, 70 Fed. 66, 68; Boston & 
R. Electric St. Ry. Co. v. Bemis Car-Box Co., 25 O. C. A. 420. 80 
Fed. 287, 289. 

On the questions of anticipation and the state of the art we there- 
fore follow the conclusions of the circuit court of appeals for the 
Second circuit. As we hâve observed, that court did not consider 
claim 6. This, however, is of no importance, because claim 6 con- 
tains the pith of the complainant's invention, which was in the adap- 
tation of the clamping dies, and was necessarily involved in the con- 
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sideration of alleged anticipations and tlie state of thé art in con- 
nection with claims 1, 2, and 3. The conclusions on this topic with. 
référence to claims 1, 2, and 3 apply to claim 6. That court said (18 
C. C. A., at page 169, 71 Fed., at page 423) that the flrst three claims 
are broad ones, covering "every device for aiïixing stay strips to the 
outside of box corners, where the opération is performed by the 
compound action of a feeding mechanism, a cutting mechanîsm, and 
a pasting mechanism, in combination with any opposing clEunping 
dies whose faces diverge," We think that this broad statement goes 
beyond what the case demanded, and must be regarded as a dictum 
which we are not required to follow. However this may hâve been, 
the respondents hâve brought to our attention certain facts, appar- 
ently not brought to the attention of the courts in the prior litigation, 
which do not permit the broadest construction of the Incidental de- 
vices for feeding, cutting, and pasting. We will refer to thèse again 
hereafter; but, so far as the gênerai conclusion of the circuit court 
of appeals for the Second circuit is to tlie effect that the actual in- 
vention of the complainant was a valuable one, that it was broad in 
its character, and that it should receive a libéral support, we follow it. 

We are also prepared to follow that court in the conclusions con- 
tained in the opinion of Judge Lacombe, found at page 171, 18 C. C. 
A., and page 425, 71 Fed., adverse to the contention so strongly 
urged on us, that there was some broadening or expansion of the 
flrst three claims while the applications were pending in the patent 
ofiQce, impairing the patent as issued. We also say the same as to 
the conclusions of Judge Lacombe's opinion, found at page 170, 18 
C. C. A., and page 424, 71 Fed., adverse to the further propositions, 
also strenuously urged on us, that the patent now before us is a mère 
paper one, and that whatever utility apparently attaches to it really 
belongs to machines constructed according to later devices. With 
référence to ail of thèse propositions, the facts before us are in ail 
respects the same as in the prior litigation, and each of them received 
the full considération of the courts at that time, so that the prior ad- 
judications with référence thereto ought to bind us; and, in addi- 
tion thereto, we are satisûed that their conclusions were correct. 

As we follow the déterminations in the prior litigation only with 
référence to the topics we hâve already discussed, we will hâve no 
occasion to consider the criticisms made by the respondents in réf- 
érence thereto touching other particulars. 

The respondents press the défense that the combinations of claims 
1, 2, and 3 constitute nonpatentable aggregations, maintaining that 
each mechanism — that is, the one for pasting, the one for feeding, the 
one for cutting, and the one for pressing — "produces its appropriate 
effect unchanged by the others." The most practical and useful déf- 
inition of an aggregation is that found in Halles v. Van Wormer, 20 
Wall. 353, 368, as follows: 

"It must be conceded that a new combination, if it produces new and useful 
results, is patentable, though ail the constituents of the combination were well 
known, and in common use, before the combination was made. But the results 
must be a product of the combination, and not a mère aggregation of several 
results, each the complète product of one of the comblned éléments." 



924 g2 FEDERAL REPORTER. 

Merely to produce an efifect is not to produce a resuit within the 
meaning of this deflnition, nor can it be truthf uUy said that either of 
the mechanisms referred to produces an "eiîect unciianged by the 
others." The feeding mechanism, the cutting mechanism, and the 
pasting mechanism are only steps, each, to be sure, distinguishable 
and complète steps, towards the resuit which is accomplished when 
the pressing has been done, and which is the only resuit, in a praeti- 
cal sensé, accompl'shed by the combinations covered by thèse claims. 
The patent law necessarily looks only at practical, not at theoretical, 
définitions and considérations in thèse particulars, as in ail others. 
It would be hard to conceive of a device for doing automatic work 
where strips of paper are to be severed into pièces, and each pièce 
separately manipulated, without a proper feeding, cutting, and past- 
ing device, if pasting is a part of the entire work. The important 
case of Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, could 
never hâve resulted as it did if the proposition of the respondents in 
this particular was entitled to approval. 

The comnlainant first applied for his patent June 10, 1885, and it 
was issued February 24, 1891. He discovered some errors in the 
drawings, which, if literally followed, would clearly hâve made his 
device inoperative. He thereupon, with a promptness which leaves 
no opportunity for criticism in that particular, on April 9, 1891, ap- 
plied for a reissue, which he obtained May 26, 1891. The respond- 
ents say, in substance, that, notwithstanding the defects in the draw- 
ings, any person ordinarily skilled in the art would not hâve been 
misled by them, and that, therefore, the original patent was not, in 
fact, inoperative. This suit is brought on the reissue, and the re- 
spondents claim that for the reasons stated the commissioner had no 
authority to grant -a reissue, and that it is invalid. This proposition 
does not seem to hâve been submitted to the courts in tlie prier liti- 
gation. 

Section 4916 of the Eevised Statntes provides as foUows : 
"Whenever any patent is inoperative or Invalld, by reason of a defective or 
însufficient spécification, or by reason of the patentée claiming as his own in- 
vention or discovery more than he had a right to claim as new, if the error has 
arisen by inadvertence, accident, or mistake, and without any fraudaient or 
deceptive intention, the commissioner shall, on the surrender of such patent 
and the payment of the duty required by law, cause a new patent for the same 
invention, and in accordance wit!h the corrected spécification, to be issued to the 
patentée." 

The application of the complainant for the reissue, and the oath 
accompanying it, set out every jurisdictional fact required to enti- 
tle him to a reissue. They declared that the patent was inoperative 
by reason of the errors to which we hâve referred, and also that the 
errors arose by inadvertence. It is true that by the letter of the 
statute the commissioner has no jurisdiction to grant a reissue un- 
less the jurisdictional facts exist as required by law; but the allé- 
gations made by the applicant with référence to the alleged inoper- 
ativeness and the alleged inadvertence raised pure questions of fact, 
peculiarly fitted to be disposed of by an adjudication of the commis- 
sioner of patents, and in no way involving any of the class of fun- 
damental questions afEecting the interests of other parties, which the 
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suprême court lias not hesitated to reinvestigate on questions of re- 
issue, notwithstanding the détermination of the patent office with 
référence tliereto. Tliis précise question came before this court in 
American Sulpliite Pulp Co. v. Howland Falls Pulp Co., 70 Fed. 986, 
991, where we said as follows: 

"WMle, accordlng to our opinion, the reissue was not necessary, and the con- 
struction and effect of the patent are in ail respects the same as though it had 
not been obtained, yet the application for it claimed inadvertence with regard 
to the description of the compactness of the material used for lining, and to the 
directions with référence to its thickness; so that we think that on the whole 
the détermination whether the spécification needed amendment, and whether a 
reissue was essential or proper, was so much a matter of doubt, and therefore 
rested so largely with the commissioner of patents, that It cannot be properly 
reviewed by us." 

This case came before the court of appeals (25 G. C. A. 500, 80 
Fed. 395), but the question of reissue was not raised in it. The ap- 
pellate court therefore did not pass on this proposition, and the de- 
'•ision of this court with référence thereto stands as yet unchallenged, 
and is sufiBcient to control us in the présent case. We may add, how- 
ever, that in U. S. v. American Bell Tel. Co., 167 U. S. 224, 17 Sup. 
et. 809, the court, at page 267, 167 U. S., and page 809, 17 Sup. Ct., 
reafflrmed the statement that, even in piatters of reissues, the com- 
missioner of patents exercises quasi- judicial functions. We are not 
aware of any décision of that court which deprives him of the power 
of exercisinsi- such functions with référence to questions of mère dé- 
tail, and affecting no substantial right. It would be an unreason- 
able state of the law which, in a matter of détail of this character, 
would deprive both the patentée and the public of the beneflt of the 
conclusive effect of a summary proceeding at the patent office, and 
would compel both to await the resuit of a long litigation before 
being able to ascertain whether a reissue was effective or otherwise, 
and whether, on account of it, there existed or not a valid patent, 
which the one was entitled to enforce and the other bound to respect. 

There is no substantial question as to the validity of the sixth 
claim which has not been met by what we hâve aiready said with 
référence to the other claims. The respondents maintain that this 
claim came in by amendment in November, 1890, which was after 
oneHortonapplied for a patent for his machine, which the respondents 
say is the alleged infringing machine in the case at bar. The fact is, 
however, that it must hâve been apparent on the earliest application, 
liled by the complainant June 10, 1885, that what now appears as 
claim 6 was the real pith of his invention. Any person having any 
skill in the art could not hâve failed to hâve discovered this, and to 
hâve been warned, accordingly, of what might develop as the pro- 
ceedings progressed in the patent office. But a conclusive answer to 
the proposition of the respondents is that on December 8, 1886, a 
claim was brought in by amendment in ail respects the same as claim 
6, except that it in terms limited the elasticity to the lower end of 
the plunger. This was a clear statement of the nature of the com- 
plainant's invention as now shown in the sixth claim, and any one 
fairly conversant with the topic must hâve seen that his limiting the 
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elasticity by the mère letter to the lower end was a blunder. Fur- 
ther than this, the patent to Horton states as follows: 

"This Invention relates to that class of machines for applying stays to tbe 
corners of boîtes and box covers, in vfiàch a rectangular mandrel Is employed 
to support the box or eover Internally, while a reciprocating plunser haviag a 
re-entrant angle In its operating face descends, and bends the stay Into angnlar 
form, and presses It upon the corner of the box body or cover while the same Is 
supported by the mandrel. The invention has for its object to provide a sim- 
ple, efficient, and rapidly operating machine of this class." 

By this statement, Horton, and the resiDondents, who are manufac- 
turing under him, are expressly limited to an improvement on the 
pith of the device shown in the sixth claim. They made that their 
point of departure, and bv so doing they àssumed ail hazards, what- 
ever they might be, of the rights of anv person to priority with réf- 
érence to the substance of the sixth claim, whether a patent had been 
issued, or applied for. or neither. 

The respoD dents contend that one Jaegar obtained a British pat- 
ent for exactiy the same invention as that now in issue, and that this 
British patent has exnired. It is not claimed that this patent was 
obtained under any authorization from the complainant, direct or in- 
direct, or that Jaegar in fact anticipated him. So far as the record 
shows, it was obtained in violation of the complainant's rights. Nev- 
ertheless, the respondents maintain that, by reason of the mère let- 
ter of the closing paragraph of section 4887 of the Revised Statutes, 
the complainant's patent in the United States expired when this un- 
authorized patent terminated. Such a construction of the law is too 
unreasonable to obtain crédit in any court, and is easily met by the 
fact that the whole section is to be taken together; and it is appar- 
ent from the flrst part of it that the whole relates only to patents 
taken out by patentées under the laws of the United States. 

We now hâve left only the question of infringemeut. With référ- 
ence to the sixth claim, there Is no occasion for any discussion on 
this point. The complainant's expert testiûes, without contradiction, 
that the respondents' machine has ail the éléments contained in this 
claim, and he enumerates them for the purpose of making his tes- 
timony emphatic and unmistakable in this particular. He is plainly 
right. There are serions difiiculties with référence to the questioa 
of the infringemeut of claims 1, 2, and 3. Thèse dépend on their 
proper construction. As we hâve seen, the court of appeals for the 
Second circuit expressed the view that they applied to every device 
for affixing stay strips to the outside of box corners, where the opér- 
ation is performed by the combined action of a feeding mechanism, 
a cutting mechanism, and a pasting mechanism, with any opposing 
clamp dies whose faces diverge. This pennits any forms of feeding 
mechanism, cutting mechanism, or pasting mechanism. But each of 
the claims closes with the words "substantially as described." The 
cutting mechanism described in the spécification is of so simple a 
character that possibly almost any device for cutting with sharp edges 
would be regarded as comprehending its équivalent; but the feeding 
mechanism therein described is a complicated combination, with 
minute détails evidently intended to accomplish spécial functions, al- 
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though the functions are not set out in thé patent. The commis- 
sioner of patents, by his communication of December 26, 1890, re- 
quired that the words "substantially as described" should be used to 
limit the word "mechanism" in each claim wherever the word "mech- 
anism" occurred; but the complainant replied, December 31, 1890, 
that this was unnecessary, because, as he stated, "it is perfectly clear 
that the words 'substantially as described,' found at the end of each 
claim, refer to each and every part mentioned in the claim." Thèse 
incidental mechanisms were expressly made éléments in claims 1, 2, 
and 3. It is not necessary to go over the question of a limitation by 
a patentée of the claims of his patent by what occurs in the patent 
office, because this has ail been fully covered by the court of appeals 
for this circuit in Eeece Buttonhole Mach. Co. v. Globe Buttonhole 
Mach. Co., 10 0. G. A. 194, 61 Fed. 958; and the proposition is also 
restated in the opinion passed down August 20th in Hart & Hege- 
man Manufg Co. v. Anchor Electric Co., 82 Fed. 911, But, certain- 
ly, what thus appears on the records of the patent office must be ac- 
cepted as the complainant's formai acquiescence of record in the de- 
mand of the patent office that the claims should be expressly limited 
in the way in which the patentée thus solemnly says they were in 
fact limited. This séries of facts does not seem to hâve been brought 
to the considération of the courts in the Second circuit, but they haye ' 
been especially brought to our attention, and we are, therefore, re- 
quired to give them due effect. In this particular thèse claims are 
like those of the patent in Machine Co. v. Lancaster, 129 U. S. 263, 
266, 9 Sup. et. 299, already cited ; and yet in that case, at every point 
where it considered the incidental mechanisms forming a part of the 
entire machine, as the incidental mechanisms hère of feeding, cut- 
ting, and pasting form parts of this machine, the court, at pages 284- 
286, 289, and 290, 129 U. S., and page 299, 9 Sup. Ct, assumed and 
impliedly held that the patent covered only known substitutes or 
équivalents for those incidental matters. 

Now, in the case at bar, as we hâve already said, the feeding mech- 
anism of the combination is expressed to be of a detailed character, 
apparently having in view spécial functions. The work to be donc 
by the resnondents' machine is much simpler than that which can be 
accomplished by the complainant's, as it relates wholly to pasting 
stay strips on the outside of the corners of boxes. Therefore the 
strips can be made to approach the dies in the respondents' device at 
right angles to the line by which they must approach it in the com- 
plainant's device for at least a part of its opérations; and for this 
and other reasoûs the respondents' feeding device might well be much 
simpler than the complainant's, and hâve regard to very différent 
functions. In saying this we bear in mind that the reciprôcating 
plates of the respondents' mechanism, carrying the stay strip, are gen- 
erally regarded as the équivalent of the complainant's feed rolla with 
their intermittent motion; but, notwithstanding this, the respond- 
ents' device for feeding seems to omit the complicated détails which 
are parts of the complainant's device, as we hâve already explained 
them. The complainant has not deemed it necessary to elaborate his 
case on this question, and it is possible that we do not fully under- 
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stand tlie nature of Ms combination with référence to the feeding 
device; but, from the examination we hâve given it, we feel bound, 
for the reasons stated, to hold that the combinations in claims 1, 2, and 
3 are so limited in this particular that the respondents do net in- 
fringe them. 

Let the complainant file a draft decree for an injunction and an ac- 
count with référence to the sixth claim only, such draft decree to be 
flled on or before the llth day of September next, and corrections 
thereof to be âled on or before the 18th day of September next. 

On Kehearing. 

(October 8, 1897.) 

PUTNAM, Circuit Judge. On this motion for a rehearîng, the 
complainant does not point out any mère slip or oversight on the part 
of the court, or any other peculiar matter which raises any reasonable 
probability that a rehearing would give any new resuit. His main 
purpose is to supplément and strengthen his propositions submitted 
in argument at the hearing. Matters of that character do not ordi- 
narily justify a rehearing. While the court is not inclined to insist 
too strictiy on the application of rules of this nature, and would espe- 
«ially be inclined to relax them if there were not ample remedy by 
appeal for any errors it may hâve committed, it is certain that there 
does not appear such a degree of probability in favor of the complain- 
ant on this application as to justify the expense, delay, and vexation 
of further litigation in this court. 

The complainant insista that we hâve misapprehended the con- 
sidérations that were had in view by the court of appeals for the Sec- 
ond circuit in Manufacturing Co. v. Beach, 18 0. G. A. 165, 71 Fed. 
420, in construing claims 1, 2, and 3 of the patent in litigation. In 
determining this matter, we were governed by what we found on the 
face of the opinion of the court, coupled with what further appeared 
in the case as reported. The complainant now asks to bring in the 
briefs submitted to the court, and also certain affldavits of counsel 
who took part in the arguments, for the purpose of showing that ail 
the considérations urged upon us were also urged upon the court of 
appeals in the Second circuit. If in any instance, not of an excep- 
tional character, we could be required to go into an incidental investi- 
gation of this kiud, so full of labor and uncertainties that it might 
involve more than ail the rest, even of an important and complicated 
case, it would resuit in no advantage hère, because a study of the 
opinions on appeal and at the circuit in the prior litigation shows 
that the infringement of claims 1, 2, and 3 was admitted; so that the 
construction of them did not corne in issue in the way in which it 
comes in issue hère. Moreover, we are governed on this point by 
Machine Co. v. Lancaster, 129 U. S. 263, 266, 9 Sup. Ct. 299, referred 
to in our opinion passed down August 23, 1897, whatever may hâve 
been the view of the courts in the Second circuit. The pétition for a 
rehearing is denied. 



JSTNA LIFE INS. CO. V. LYON COUNTY, lOWA. 929 

iETNA LIFE INS. CO. et al. v. LYON COUNTY, 10 WA. 
(Circuit Court, N. D. lowa, W. D. November 1, 1897.) 

1. COUNTIES— CONSTITUTIONAL LiMIT OF IndEBTEDNESS— RepUNDINO BoNDS — 

Dbmubrbb. 

In a suit against a eounty, the bill alleged that défendant was empowered 
to InctiT indebtedness up to, but not exceeding, a specified limit, and was 
authorlzed to Issue bords to refund existiag valid debts. For the purpose of 
taklng up various debts of that character, It appolnted a flnanclal agent, 
prepared bonds showlng on thelr face that they were Intended for refund- 
Ing purposes, and, as Inducements to the purchasers, explalned the nature 
of the Indebtedness to be paid ofC, and the county's flnancial condition and 
resources. From time to time the eounty sold the bonds to varions parties, 
and the proceeds thereof were, in whole or in part, In fact used to pay ofï 
the pre-exlsting vaJid Indebtedness of the eounty. If the amounts of ail tlie 
bonds sold were to be added to the pre-existing debts, the total would ^ow 
an excess over the constitutlonal limlt. Upon demurrer, in a suit In equity, 
brought by the same persons who advanced the money direct to the eounty, 
and based on the entlre transaction, held, that in so far as the proceeds were 
in fact used to pay off the prior valid Indebtedness, they would create no 
excess over the limlt, and that the suit might be malntalned. 

S. FoRM 01" Action— Res Adjudicata. 

An action was brougîit at law, but was dismissed on the ground that re- 
lief should be sought in equity, and this judgment was afflrmed on appeal. 
A suit was then begun in equity. Held, that défendant could not then object 
that the action should be at law. 

8. Statote of Limitations— Cotjntt Bonds. 

In so far as a given contract between a eounty and parties who advance 
money to it to pay off existing debts, and who receive eounty bonds as 
évidence of their claim, is valid, the statute of limitations does not begin 
to run as to the principal until the date flxed In the bonds for pâyment. 

This was a suit in equity by the Jîtna Life Insurance Company and 
others against Lyon eounty, lowa, to recover money paid to the eounty 
for certain of its refundimg bonds. The cause was heard on demurrer 
to the bill. 

Cummings, Hewitt & Wright and Henderson, Hurd, Lenehan & Kie- 
sel, for complainants. 

N. T. Guernsey, A. Van Wagenen, and H. G. McMillan, for défend- 
ant. 

SHIRAS, District Judge. The gênerai facts upon which this pro- 
ceeding in equity is based are set forth at length in the case of ^tna 
Life Insurance Co. v. Lyon County, heard before this court, and re- 
ported in 44 Fed. 329. In that case, which was an action at law on 
coupons belonging to a part of the séries of bonds issued by Lyon 
county, which are involved in the présent suit, the défense was inter- 
posed that-the entire séries of bonds was void, because in excess of the 
5 per cent, limitation ; but it was held therein that, under the évidence, 
it appeared that part of the séries of bonds were valid and enforceable, 
and part were invalid; but in order to ascertain the amount for which 
the county should be held liable, and to détermine whether ail the 
bondholders should share ratably in the amount, or whether the bonds 
flrst sold, and up to the constitutional limit, should be paid in full, re- 
quired the bringing of a suit in equity. In pursuance of this ruling, 
82 F.— 59 
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the bill in equity in the présent case bas been filed, in which is recited 
the action taken by the county authorities for the purpose of refund- 
ing the existing debt of the county, the procurement of the money 
from complainants, the issuance and delivery of the bonds, it being 
further averred that the money realized from the sale of the bonds 
issued by the county and sold to complainant was used in paying off 
indebtedness of Lyon county, which was then valid and enforceable to 
the amount of $62,107.23, and a further indebtedness, evidenced by 
valid and existing Judgment, to the amount of $30,213.26, the items 
and détails being set forth at length in the bill; and the gênerai ques- 
tions presented by the demurrer are whether a recovery can be had 
against the county for the amounts of money by it received from the 
parties advancing the same, and used in the payment of valid existing 
indebtedness, and, if so, whether the action should not be at law, in 
the nature of an action for money had and received. 

In support of the demurrer upon the flrst branch of the proposition, 
reliance is mainly placed upon the ruling of the suprême court in the 
cases of Litchfleld v. Ballon, 114 U. S. 190, 5 Sup. Ct. 820, and Hedgea 
V. Dixon Co., 150 U. S. 182, 14 Sup. Ct. 71. In the former case it 
appeared that the city of Litchûeld, Illinois, had issued bonds which 
were in excess of the constitutional limitation of 5 per cent., and in an 
action at law on the bonds they had been declared void for that 
reason. Thereupon a suit in equity was brought, wherein it was 
sought to hold the city liable, on the ground that the money real- 
ized from the sale of the bonds had been used in the érection of a 
waterworks plant for the beneât of the city. The suprême court held 
that the provisions of the constitution of Illinois in terms prohibit- 
ed the city from becoming indebted, in any manner or for any pur- 
pose, in an amount exceeding 5 per cent, on the value of its taxable 
property, and that to permit a recovery against the city for an amount 
in excess of the limit, upon the theory of an implied promise to repay 
the money used in erecting the waterworks, would be as much a viola- 
tion of the constitutional provision as to allow a recovery upon the 
express promise of payment contained in the bonds, because in each 
case alike the indebtedness of the city would thereby be caused to 
exceed the constitutional limit. In Hedges v. Dixon Ce, the facts 
were that, under the vote of electors of the county, a donation of bonds 
in an amount exceeding the limit of Indebtedness flxed by the consti- 
tution of Nebraska was made by the county to a railway company. 
The holders of the bonds âled a bill in equity, praying that an account- 
ing might be taken to ascertain the limit of valid indebtedness which 
the county might incur, and that the excess of the bonds over the 
sum should be decreed invalid, and each bond should be scaled down 
its proper proportion, so that the bonds should be held to represent, 
in the aggregate, the amount of indebtedness legally creatable by the 
county. The suprême court held that the entire issue of bonds was 
invalid and void at law, and that, as the county did not receive the 
proceeds of the sale of the bonds, there was no ground for équitable 
relief. The différence in the facts between thèse cases and the one 
at bar renders the ruling therein inapplicable to the question nbw 
under considération. In the case now before the court the bonds 
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were issued for tlie purpose of refundîng the outstanding îndebtedaess 
of the county. The statutes of the state authorize the issuance of 
bonds for this purpose. The money realized from the sale of the 
bonds was used for the beneflt of the county, and no reason exista why 
the county should not be held liable, except in so far as protection 
against liability can be based upqn the constitutional limitation of 
5 per cent. In order to détermine the rights of the parties, it is nec- 
essary to ascertain the amount of the valid and enforceable indebted- 
ness existing against the county at the several times when the bonds 
were sold to the complainants, for this is not a case wherein an entire 
issue of bonds, in an amount in excess of the 5 per cent, limitation, 
was sold at one time to one purchaser; and therefore it may well be 
that the sale of a part of the bonds did not increase the indebtedness 
beyond the constitutional limit. while subséquent sales may hâve 
exceeded the limit. Furthermore, thç facts, when properly put in 
évidence, will doubtless présent the question whether refunding 
bonds issued under the provisions of the statutes of the state, the pro- 
ceeds of which are shown to hâve been properly used, in payment of 
outstanding valid and enforceable indebtedness, can be defeated on 
the ground that, if the amount of the bonds be added to the pre-exist- 
ing debt, the constitutional limit would be exceeded, or whether it is 
permissible to prove that the bonds were issued for refunding pur- 
poses, were sold under the provisions of the state statute, and the 
proceeds were applied in payment of existing debts, thereby in fact 
not increasing the county indebtedness. 

It is clear, under the ruling of the suprême court in Doon Tp. v. 
Cummins, 142 U. S. 366, 12 Sup. Ct. 220, that a recovery cannot be had 
upon a séries of bonds which of themselves exceed the 5 per cent, 
limitation, by simply showing that the séries were sold for cash, and 
that, if the county officiais had properly used the proceeds in payment 
of existing indebtedness, the total debt of the county would not hâve 
been increased; for, as is said in that case, "it would be inconsistent 
alike with the words and with the object of the constitutional pro- 
vision, framed to protect municipal corporations from being loaded 
with debt beyond a certain limit, to make their liability to be chargea 
with debts contracted beyond that limit dépend solely upon the dis- 
crétion or the honesty of their officers." This case, however, does 
not go to the extent of holding that if A. should advance or loan to 
the county a certain sum, say, $100,000, for the purpose of enabling 
the county to refund its existing valid indebtedness, and the money 
should be applied to that purpose, A. could not recover because the 
sum he loaned in itself, or if added to the pre-existing indebtedness, 
exceeded the constitutional limitation. If, in such a case, A. should 
advance the named sum for refunding purposes to the county oflacials, 
and they should misappropriate the money, then A. could not recover 
against the county, because to recognize the indebtedness would of 
necessity increase the total amount to a sum beyond the limit. If, 
however, A. should, for the purpose named, pay to the county oiHcials 
the agreed amount, and they should apply it in payment of the pre- 
existing debts of the county, the actual indebtedness would not be 
increased, and no reason exists why A. should not be entitled to re- 
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cover back the sum so advanced and used in extinguisMng pre-exist- 
ing indebtedness. In the supposed case, if A. is asked to advance or 
loan the county a given sum to refund the county indebtedness, he is 
bound to know that the question of whether he will hâve a valid 
claim against the county dépends upon the proper application of the 
money advanced; and, if he chooses to intrust that matter to the 
good f aith of the county officiais, the validity of his. claim, in whole or 
in part, will dépend upon their action. If he advances, for refunding 
purposes, the sum of $100,000, and that sum is properly applied in 
paying up valid county indebtedness, the loan made by him has not 
increased the total indebtedness, and I can see no good reason why 
A. could not recover the money so advanced. For illustration: Sup- 
pose Lyon county to be indebted in the sum of $100,000, evidenced by 
valid judgments rendered against it; and desiring to fund this indebt- 
edness, and thus extend the ,time of payment, the county officiais 
should induce A. to loan to the county the sum of $100,000, upon the 
promise that the sum so advanced should be used in paying the judg- 
ments, and that, upon payment thereof , they would issue to A. bonds 
in the sum of |100,000, payable in 10 years. In pursuance of this 
arrangement, A. advances the money, the judgments are paid oiï, and 
then bonds to the amount of $100,000 are delivered to A., as évidence 
of debt to him. To a suit upon the bonds, could it be successfuUy 
pleaded as a défense that by adding the amount loaned by A., and now 
represented by the bonds, to the amount of the pre-existing valid debts 
which were paid by the use of the money advanced, the aggregate 
would exceed the constitutional limit. The receipt of the money and 
the use thereof by the county for the agreed purpose of paying the 
existing valid indebtedness would certainly create a right of action in 
f avor of A., if- the county did not repay the sum at the agreed time ; 
and the issuance and delivery to A. of county bonds for the amount 
of the loan, and as written évidence of the existing debt, would cer- 
tainly not invalidate A.'s claim, based upon the contract with the 
county. Complète protection can be afforded to the municipal cor- 
poration in, cases of this character by holding that, where a party ad- 
vances money to refimd outstanding valid indebtedness of the county, 
he is bound to take notice of the constitutional limitation, and is 
therefore charged with the knowledge that, to create a valid claim 
against the county, the money he advances must be used in payment 
of valid indebtedness. In view of the constitutional limitation, and 
in view of the character of thèse municipal corporations, where it is 
sought to refund outstanding debts, the obligation rests upon the 
party advancing the money, in whatever form that may be doue, to 
see to it that the money is properly applied to the payment of the 
existing debts. Ordinarily, when money is loaned to an individual, 
the obligation to repay is created by the advancement and receipt of 
the money, without regard to the use or misuse thereof by the récipi- 
ent, because the individual has full légal power and right to borrow 
any amount, without regard to the purpose to which it is to be applied. 
Municipal corporations in lowa are limited, both as to the amount of 
indebtedness and the purposes for which they can borrow money. 
When such a corporation seeks to borrow money for the purpose of 
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refunding existing valid debts, the parties from -whom the money is 
sought are bound to'know the limitations placed upon the power of 
the municipallty by the constitution of the state in which it exists, are 
bound to know that the municipality cannot rightfully exceed the 
limitation, and are therefore bound to know that the mère act of 
advancing money to the county oiflcials for refunding purposes will 
not necessarily create a valid claim against the county, but that, to 
create a valid claim, it must appear that the money advanced was in 
fact used for proper refunding purposes; but if the party advancing 
the money shows that the municipal corporation has the power and 
right, under the statutes of the state, to refund existing valid or 
enforceable indebtedness, by issuing bonds, and procuring the money 
thereon, and applying the same in payment of the indebtedness, and 
further shows the existence of valid indebtedness, the issuance of 
bonds under the statute, the procurement and proper application of 
the money, upon what principle of law or equity should the contract 
between the county and the one advancing the money be held invalid 
and void? 

. In the case of Doon Tp. v. Cummins, supra, which is the case upon 
which reliance is mainly placed to sustain the demurrer, it is stated 
that, if an exchange of bonds is made, the constitutional limitation 
would not be infringed, which clearly recognizes the idea that valid 
debts may be refunded by the substitution of new bonds therefor, so 
long as the effect thereof is not to increase the indebtedness beyond 
the constitutional limit. In the Doon Case the action was at law, 
based upon the bonds as negotiable instruments issued by the town- 
ship. In cases wherein the right of recovery is thus rested upon 
negotiable paper, and wherein the holder may seek to estop the munici- 
pality by the récitals found on the face of the note or bond, or relies 
upon the peculiar privilèges accorded by the commercial law to paper 
of this character, it is entirely proper to hold that, under that aspect, 
the paper itself créâtes an independent indebtedness, the validity of 
which, as against the constitutional limitation, dépends upon the ques- 
tion whether the amount thereof, being added to the pre-existing 
debts, brings the aggregate beyond the limit. 

But if the suit is not based upon the rights created by the purchase 
of negotiable paper, but upon the facts of a transaction to which the 
plaintiffs and défendant were parties, then it would seem that the 
transaction must be viewed as a whole, and that the rights of the 
parties must be determined by the eflect of the entire transaction. 
Thus, in this case it appears that Lyon county was indebted to varions 
parties; that the county determined to refund this outstanding in- 
debtedness; that, for that purpose, B. L. Richards was appointed the 
financial agent of the county; that the issuance of bonds, under the 
provisions of the statutes then in force, and up to the limit of f 120,000, 
was authorized; that the bonds on their face showed that they were 
intended to be used for refunding purpose; that, to induce the parties 
to puçchase the same, the nature of the indebtedness to be paid ofl 
was explained to the purchasers; that, from time to time, bonds were 
sold to the various parties; that the money realized therefrom was 
used in paying o£E the pre-existing indebtedness of the county. Thus, 
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It appears that the case is not one wherein the plaintiffs can assert no 
contractual relation with the county, other than that based upon the 
ownership of the bonds, as would be the case if the plaintifEs had 
simply purchased the bonds in open market as negotiable securities 
from prier owners and holders thereof. On the contrary, the facts 
averred in the pétition show that the plaintiffs and the défendant 
county are the original parties to contracts upon which the right of 
action is now based, which, in substance, are to the effect that the 
county, desiring to raise money with which to ref und the existing in- 
debtedness of the county, applied to the several plaintifEs to furnish 
the money for that purpose, and, as inducements thereto, submitted to 
the plaintiffs statements of the flnancial condition and resources of 
the county. Upon the statements and représentations submitted by 
the county, the plaintiffs severally agreed to take a speciûc number 
of the refunding bonds of the county, and paid the face amount 
thereof to the county officiais, by whom it was used in paying ofl the 
existing debt of the county. Under the facts of this case, it must be 
held that the plaintiffs knew that they could not create valid claims 
against the county by simply purchasing the refunding bonds of the 
county, if the amount thereof, added to the pre-existing debt, would 
exceed the constitutional limit. To create a liability, it must be 
made to appear, not only that the money was furnished, but that it 
was also used in paying off valid pre-existing debts. If, however, it is 
shown that the county, for the purpose of refunding the indebtedness 
of the county, did induce the plaintiffs to furnish the money needed, 
and to take the bonds as évidence thereof, and did use the money so 
procured in paying off the pre-existing indebtedness, upon what 
ground can it be said that the county is not bound to carry out the 
several contracts it made with the plaintiffs, whereby it induced 
them to furnish the money and take the bonds as security for the re- 
payment of the sum furnished. As already pointed out, a valid claim 
against the county is not created uutil the money is actually used for 
the payment of the debts proposed to be ref unded ; but if the money 
is furnished for that purpose, and is used for that purpose, why is not 
the county liable for the sums thus advanced to it? The défense is 
that the transaction, in effect, créâtes a debt in excess of the constitu- 
tional limitation ; but the défense is not made out unless the debt is 
in fact increased to such an extent as to infringe the constitutional 
limit. This limitation is intended for the protection of municipali- 
ties, and courts should in ail cases see to it that its provisions are not 
evaded; but, on the other hand, courts should also see to it that the 
municipalities of the state do not use the provision as a means to 
escape the payment of just liabilities, and which in their inception 
did not, in fact, violate the constitutional limitation. Construing the 
bill in this case as being intended to base the rights of the complain- 
ants upon the facts of the transactions had between the county and 
the several complainants, it is clear that it cannot be held on demur- 
rer that the clairas of the plaintiffs are invalid because of the constitu- 
tional limitation. 

In support of the demurrer, it is further urged that a court of equity 
bas no jurisdiction, because tiiere is an adéquate remedy at law. As 
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already stated, the ^tna Insurance Company brought an action at law 
in this court to recover on the bonds held by it, and it was held that 
for the proper ascertainment of the rights of the parties, it was neces- 
sary to bring an action in equity. From this ruling, and the judg- 
ment based thereon, dismissing the law action, the plaintiiî took a 
writ of error to the suprême court, in which court the judgment was 
afflrmed. 15 Sup. Ct. 1037. In pursuance of the ruling thus made, 
the présent bill in equity was flled, and it is now objected thereto that 
the action ought to be at law; but it is apparent that it is not now 
open to the défendant to urge the objection. When relief was sought 
at law, the court held that it was necessary to invoke the aid of 
equity; and this ruling, which stands in full force, compelled the com- 
plainants to proceed in equity, and it would be a travesty on justice 
to permit the défendant, which escaped a judgment in the law action, 
on the ground that the facts of the transaction were such as to require 
the aid of a court of equity, to now defeat the jurisdiction in equity, 
on the ground that an action at law is the appropriate remedy. 

The last position taken in support of the demurrer is that the action 
is barred by the statute of limitations, and this is on the theory that 
the claims of the plaintiffs is for money had and received, and that 
the right of action accrued when the money was furnished, which was 
more than flve years before this suit was brought There can be no 
question that if the suit is to be viewed as one wherein the complain- 
ants are seeking to recover damages because they were induced to part 
with their money on the promise of receiving therefor valid bonds of 
the county, which were not in fact furnished them, then, under the 
rulings made in Morton v. City of Nevada, 3 C. C. A. 109, 52 Fed. 350, 
and Merrill v. Town of Monticello, 18 C. G. A. 636, 73 Fed. 462, the right 
of action for damages or for money had and received would be deemed 
to hâve accrued when the money was paid over and the void bonds 
were delivered, or, at furthest, when the county ceased paying inter- 
est on the bonds; but, as already stated, this proceeding is not for the 
recovery of damages, nor is it a case wherein the county had no au- 
thority to issue refunding bonds under any circumstances. In the 
cases just cited, the défendant town had no authority whatever to 
issue the bonds upon which the money was obtained, and it was held 
that the statute began to run against the right to recover the money 
paid from the date of the payment thereof. In the case at bar the 
suit is based upon the facts of the transactions had between the com- 
plainants and the défendant county, it appearing that the county 
obtained certain sums of money from the complainants for the pur- 
pose of refunding the debt of the county. The county had full au- 
thority to refund its indebtedness. It had the power to borrow 
money for that purpose. It had the power to issue bonds for refund- 
ing purposes. The averments of the bill show that it procured money 
from the several complainants for refunding purposes, and that the 
money thus procured was applied in whole or in part to the refunding 
of valid existing indebtedness of the county. The real contracts 
between complainants and the county were to the effect that, to 
enable the county to refund its existing debt, the complainants would 
furnish certain sums of money, and the county agreed to apply the 
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same in payment of the county debts, and to repay the money so 
received in 20 years, with annual interest, and, as évidence thereof, 
was to deliver to the complainants coupon bonds of the county duly 
executed. It is averred in the bill that the seyeral complainants 
advanced the sums agreed on; the county bonds were delivered to 
complainants; and the money so received was used in paying the pre- 
existing debt of the county. It is now claimed that the county is 
relieved from the performance of its several contracts with the com- 
plainants, because thereby the indebtedness of the county wsl» caused 
to exceed the 5 per cent, limitation found in the constitution of the 
state. If, upon a full hearing upon the facts, it appears that any one 
or more of the several transactions had between the county and the 
complainants resulted in creating a debt which was a violation of the 
constitutional limitation, then that contract cannot be enforced either 
by a suit on the bonds or by suit for damages or for money had and 
received, because the constitutional limitation prohibits the création of 
a debt beyond the limit, in any and every form. If, however, upon 
a hearing upon the facts, it appears that any one or more of the 
several transactions between the county and the complainants resulted 
in the création of a valid claim against the county, then that claim 
would be enforceable according to its terms, which were that the 
money was to be repaid in 20 years, with interest payable annually. 
The points of inquiry are: What, in effect, were the contracts that 
were entered into between complainants and the county, in pursuance 
of which the complainants advanced the money for which they 
received the bonds of the county? Are thèse contracts void by reason 
of the constitutional limitation? • If they are void, no recovery in any 
form cah be had thereon; but, if they are not void, then, being valid 
and in force, the county is bound by the terms thereof, and the prin- 
cipal of the debts does not become due for 20 years, although the in- 
terest for years past is overdue; and it may be that the statute of 
limitations may be applicable to some of the overdue interest, but that 
cannot be determined until the facts of the case are fully before the 
court. The demurrer, for the reasons stated, must be overruled, with 
leave to the defendqjit to answer by the December rule day. 



ILLINOIS TRUST & SAVINGS BANK v. SEATTLE ELECTRIC RAILWAÏ 

& POWER CO. et al. 

(CJlreult Court of Appeals, Nintli Circuit. October 19, 1897.) 

No. 368. 

SaiIjKOad MoBTGAGES — Validity AS TO Pbesonaltt — Afpidavit of Qood 
Faitii. 

A railroad corporation of tlie state of Wasliington executed in 1890 a 
mortgage or deeà of trust of ail the real estate and Personal property then 
owned by it, or tbereafter, to be acquired. Thereaf ter S. • secured a judg- 
ment against the company, whleh was afflrmed on appeal. In a suit to 
foreclosé the mortgage, persons interested in that judgment were made 
parties, and claimed a préférence over the mortgage debt. By 1 HlU's 
Code Wash. § 1648, a mortgage of personal property is declared void, as 
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agalnst credltors, unless accompanled by a speclfled affldavlt of good lalth. 
No such affldavlt accompanled the trust deed In question. BOd, that lo 
connection wlth article 12, ! 17, of the constitution of Washington, provlding 
that rolling stock and other moTable property of a railroad corporation 
shall be consldered perscmal proper^, and jfliall be llable to exécution and 
sale In the same manner as the Personal propertj of Indlviduals, and 1 
Hlll's Code Wash. g 1646, authorizing mortgages upon ail kinds of Personal 
property of a railroad company, the failure of the trust deed to contain the 
affidavlt rendered the mortgage void as to the Personal property, and that 
to that estent the S. judgment was superlor to the lien of the trust deed, 
«nd that thls resuit was not affected by 1 HiU's Code Wash. § 1500, empower- 
Ing private corporations generally to mortgage real and personal property. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

Thos. R. Shepard, for appellant. 
Geo. E. De Steiguer, for appellee. 

Before GELBEET, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellant brought suit in the cir- 
cuit court for the district of Washington on December 31, 1894, 
against the Seattle Electric Eailway & Power Company, the Seattle 
Consolidated Street-Railway Company, the Central Trust Company of 
the City of New York, and a number of other défendants, to foreclose 
a mortgage or deed of trust executed by the first-named défendant on 
March 15, 1890, in favor of the appellant, to secure the payment of tiie 
principal and interest of |400,000 of bonds, of which amount bonds ag- 
gregating the sum of |381,000 were issued. Among the parties made 
défendants were Annie Sears and Frank Sears, her husband. It is 
alleged in the bill that thèse défendants were judgment creditors or 
claimants of a lien upon a judgment for the sum of $16,000 in their 
favor in the state court of Washington, but that no lien had been ac- 
quired in their favor upon any of the mortgaged property, except by 
the entry and docketing of the judgment on June 16, 1893, in the exé- 
cution docket in the office of the clerk of the superior court of King 
county, Wash. The bill sets forth a judgment in favor of thèse de- 
fendants in the superior court of King county, dated March 29, 1892, 
and a judgment by way of afflrmance in the suprême court of the 
state, dated June 16, 1893, and a final judgment of affirmanoe in the 
suprême court of the state for |16,000, rendered November 20, 1893, as 
of date June 16, 1893. It is also averred that William H. Thompson, 
Eduard P. Edsen, and John E. Humphries, as co-partners under the 
style of Thompson, Edsen & Humphries, and George E. M. Pratt and 
William H. White, as co-partners under the style of Pratt & White, 
claim certain attorneys' liens on this last-named judgment, and that 
J. B. Maxon also claims a lien on the judgment by way of an assign- 
ment. At the time this bill was flled in the circuit court, on Decem- 
ber 31, 1894, the property of the Seattle Consolidated Street-Railway 
Company, as the corporate successor of the Seattle Electric Railway & 
Power Company, was in the hands of M. P. Backus, a receiver ap- 
pointed by the circuit court in two cases, — one brought by A. P. Fuller 
against the Seattle Consolidated Street-Railway Company, oommenced 
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Jùne 14, 189S, in which the receivér was appointed on the same day, 
and two days prior to the entry of the Sears judgment in the suprême 
court of the State, and the other brôught by the same plaintifE against 
the same company and the Illinois Trust & Savihgs Bank, trustée, 
and the Central Trust Company of New York, commenced October 17, 
1893. By an order of court entered Jtme 6, 1895, ail three cases were 
Consolidated under the administration of the receivér appointed in the 
flrst case. 

From the answers of the défendants Frank and Annie Sears, and 
the ofher parties claiming intferests in the Sears judgment, it appears 
that on the 16th day of September, 1891, while Annie Sears was a pas- 
senger upon one of the street cars operated by the Seattle Consolidated 
Street-Eailway Company, the corporate successor of the Seattle Elec- 
tric Railway & Power Company, the car in which Mrs. Sears was rid- 
ing ran off the track, and she was seriously and permanently injured; 
that thereafter she and her husband brought suit in the superior court 
of King county, Wash., against the company, to recover damages for 
the injury; that on the 29th day of March, 1892, they recovered a judg- 
ment for 115,000 and costs of suit; that the company appealed the 
case to the suprême court of the state, and in order to stay proceed- 
ings, and for a supersedeas, flled a supersedeas bond, in the sum of 
116,000, with E. C. Kilbourne, Leilla S. Kilbourne, L. H. G-rifQth, Toney 
W. Grifflth, V. Hugo Smith, Margaret Smith, J. S. Porter, and Helen 
Porter as sureties; that on the 18th day of November, 1893, the judg- 
ment was ailïirmed by the suprême court of the state, and a judgment 
rendered on the supersedeas bond against the principal and sureties ia 
the sum of |16,000. It is alleged in the answer that at the time Mrs. 
Sears recovered her judgment in the superior court of King county, 
and thereafter, while the judgment was superseded upon the appeal 
thereon, the street-railway company was in receipt of an income from 
its railway lines of about $15,000 per month ; that such receipts were 
used in payment of operating expenses and interest on the indebted- 
ness of the company, including the mortgage indebtedness to the com- 
plainant ; that the amount so received by the company over and above 
the amount of the operating expenses was more than enough to hâve 
satisfied the Sears' judgment, with interest; and that the company, 
while the supersedeas was in force, wrongfully appropriated the in- 
come to the payment of interest on the mortgage indebtedness and 
other indebtednesses, instead of paying off the judgment. It is also 
alleged in the answer, in support of the priority of this judgment over 
the mortgage lien, that the trust deed and mortgage mentioned in the 
bill of complaint did not contain the affidavit provided for chattel 
mortgages in the state of Washington, to the effect that the mortgage 
was made in good faith, and without any design to hinder and delay 
or def raud creditors. The answer prayed for an accounting, and that 
ont of the diversion of the company's income the claim and judgment 
in favor of Frank and Annie Sears be flrst paid. To this answer a 
gênerai replication was flled. Among the intervening pétitions for 
preferential claims flled in the case is one by E. 0. Kilbourne and 
Leilla S. Kilbourne, sureties on the supersedeas bond given in the 
state court to stay proceedings on the Sears judgment, flled in the cir- 
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cuit court December 19, 1895. TMs pétition prays that the amount 
of the iudgment, together witli interest and costs, in favor of Frank 
and Annie Sears, be paid off and satisfled, to the end that the peti 
tioners might be relieved from the said judgment. 

The appellant, the Illinois Trust & Savings Bank, filed its answer 
to this pétition, setting forth the income and disbursements of the 
corporation in détail. The answer prayed for a dismissal of the 
pétition, and for costs against the petitioners. No reply to this an- 
swer was flled. No proofs were made, and the hearing was had upon 
the pétition in intervention, the answers thereto, the bill of com- 
plaint in the cause, and the various orders and proceedings therein. 
The court below on January 18, 1896, entered an order and decree 
upon this pétition; allowing the claim of the petitioners as preferred, 
and directing it to be paid by the re«eiver out of the funds of the re- 
ceivership and proceeds of the property of the Seattle Consolidated 
Street-Railway Company next after the payment of an issue of receiv- 
er's certiflcates amounting to |80,000, for repairs, etc., and prior 
to the indebtedness of the company secured by the mortgage of the 
Illinois Trust & Savings Bank, and to the Central Trust Company 
of the City of New York. It was further ordered that the receiver 
issue and deliver receiver's certiflcates to the various parties inter- 
ested in the Sears judgment for the amounts of their respective in- 
terests, and titiat the receiver should pay and take up said certifl- 
cates, when he should corne into the possession of funds properly 
applicable thereto, out of the proceeds of the sale of the property 
of the Seattle Consolidated Street-Railway Company, or otherwise, 
and when he should be directed so to pay and take up said certifl- 
cates by the further order or decree of the court. From this order 
and decree an appeal was taken to this court. The appeal was heard 
and dismissed on the ground that the receiver and certain créditera 
other than Frank and Annie Sears had not been made parties to the 
appeal, that they were necessary parties, and that their absence 
was fatal to the hearing of the case on appeal. A fuU statement 
of the material facts of the case, and of the various proceedings 
that took place in the court below up to the entering of the order and 
decree of January 18, 1896, will be found in the statement of the 
case made by this court upon the motion to dismiss this first appeal. 
22 C. C. A. 599, 76 Fed. 883. 

It appears that pending the appeal to this court from the order 
and decree of January 18, 1896, the foreclosure suit proceeded to a 
flnal decree of foreclosure of the appellant's mortgage, which was 
entered on May 20, 1896. Under this decree, the property of the 
Seattle Consolidated Street-Eailway Company was, on December 1, 
1896, sold for |139,601. The sale was conflnned by an order entered 
on December 24, 1896. The purchase price was thereupon paid into 
court, and the master's deed issued to the purchasers, who, on De- 
cember 31, 1896, entered upon and took possession of the property. 
In section 6 of this decree of May 20, 1896, it was adjudged that the 
appellant's mortgage or deed of trust was the proper act and deed 
of the Seattle Electric Eailway & Power Company, by it authorized, 
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made, and delivered, in ail respects, in conformity with law, and was 
a valid conveyance for the purposes therein stated, but that the 
mortgage or deed of trust did not contain or hâve appended thereto 
tlie afladavit provided for chattel mortgages in the state of Washing- 
ton, to the eitect that the mortgage was made in good faith, and with- 
out any design to hinder, delay, or defraud creditors; and in section 
15 and in paragraph 3 of section 21 of this decree the question 
whether or not the Sears judgment was entitled to a préférence over 
the appellant's mortgage lien was reserved for adjudication at or 
after the confirmation of the sale directed by the decree, or in case 
the decree awarding préférence to said claim should be affirmed on 
the then pending appeal to this court. The decree, so far as it re- 
lated to the Sears judgment and the Kilbourne pétition of interven- 
tion, was based upon a stipulation of the parties that ail the allé- 
gations of fac.t contained in the appellant's bill of complaint were 
true; expressly excluding from the scope of the admission and stipu- 
lation, however, any and ail allégations or conclusions, of law set 
forth in the bill of complaint, and particularly the claim of priority 
of the lien of the mortgage over the lien of the judgment in favor of 
Annie Sears and Frank Sears, her husband. After the appeal from 
the decree of January 18, 1896, was dismissed by this court, but 
shortly before the mandate on the dismissal was flled in the court 
below, that court, by a decree dated February 15, 1897, amended 
and supplemented the decree of May 20, 1896, with respect to the 
Sears judgment, and provided for its allowance and payment ont of 
the proceeds of the sale of the property, and provided further that: 

"This allowance shall occupy the same position, and be entitled to the same 
priority, and take the same ranli; in every respect, as the decree heretofore 

entered on the day of January, 1896, on the pétitions of Kilbourne et al., 

for the allowance and payment of the same judgment; and sald judgment Is, 
and shall be, a prior lien upon aU the property and assets mentioned In said 
mortgage of the plaintiff, and this adjudication of priority of said judgment 
of sald Sears over the mortgage indebtedness of plalntlCC in this case shall be 
subject to the right of appeaJ which may exist therefor." 

It is from this last decree that the présent appeal is prosecuted, 
wherein the receiver and other necessary parties hâve been joind. 

The mortgage or deed of trust involved in this case was executed 
March 15, 1890, by the Seattle Electric Bailway & Power Company, 
a corporation organized under the laws of the state of Washington, 
and conveyed to the Illinois Trust & Savings Bank, trustée, certain 
described real estate in the city of Seattle, state of Washington, to- 
gether with the buildings thereon, and also ail the buildings, roadbed, 
tracks, machinery, railway plant, engines, boilers, dynamos, elec- 
trical machines, electric motors, and other electrical apparatus, roll- 
ing stock, cars, pôles, lines, and rails, of whatever description, and 
wherever situated, including ail the rights, privilèges, and franchises 
of the Company. It was further declared that it was the intention 
and meaning of the instrument to embrace thereunder, and subject 
f o the lien therein provided, ail the real estate and personal property, 
rights, and privilèges that might be thereafter acquired, as well as 
that then owned by the mortgagor. 
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The constitution of the state of Washington (article 12, § 17) pro- 
vides: 

"The rolling-stoek and other movable property belonging to any rallroad 
Company or corporation in tlils state, shall be consldered Personal property 
and shall be liable to taxation and to exécution and sale in the same manner as 
the Personal property of individuals, and sucfli property shall not be exempted 
from exécution and sale." 

It is contended by the appellees that under this constitutional pro- 
vision a large part of the property described in the mortgage or trust 
deed is personal property, and subjeet to the law of the state relating 
to chattel mortgages. 

Section 1646 of the Statutes of Washington (1 Hill's Code) provides 
as follows: 

"Mortgages may be made upon ail kinds of personal property and upon the 
roUing stock of a railroad Company and upon ail kinds of machinery, and upon 
boats and vessels, and on growlng crops and on portable mills and such like 
property." 

Section 1648 of the same Statutes (1 Hill's Code) provides as fol- 
lows: 

"A mortgage of personal property is vold as agaJnst creditors of the mort- 
gagor or subséquent purchasers, and incumbrancers of the property for value 
and in good faith, unless it is accompanied by the afBdavit of the mortgagor 
that it Is made in good faith, and without any design to hinder, delay or de- 
fraud creditors, and it is acknowledged and recorded in the same manner as is 
required by law in conveyance of real property." 

The decree of May 20, 1896, found that appellant's mortgage or 
trust deed did not contain, or hâve appended thereto, the affidavit re- 
quired by the last section. In Hammock v. Trust Co., 105 U. S. 77, the 
suprême court held that the provisions of the statute of Illinois in re- 
lation to chattel mortgages did not apply to mortgages by a railway 
corporation in connection with its real estate and franchises, and in- 
cluding personal property used and appropriated for railroad pur- 
poses. And in Southern Cal. Motor-Road Co. v. Union Loan & Trust 
Co., 29 V. S. App. 110, 12 C. C. A. 215, and 64 Ped. 450, this court held 
that a statute of California, relating to chattel mortgages, similar to 
that of Washington, did not apply where the mortgage of a railroad 
Company covers personal property in connection with real estate and 
corporate franchises. But in both of thèse cases the exception was 
based upon the provisions of statutes conferring upon railroad corpo- 
rations organized or incorporated under the laws of the state for pub- 
lic purposes the power to mortgage their franchises and real and Per- 
sonal property as an entirety. In the last case cited, Judge Hawley, 
speaking for the court, said: 

"In ail of the décisions whlch hold that the locomotives, engines, and other 
roUing stock of a railroad are subjeet t» the provisions of the act relating to 
chattel mortgages, it is conceded, if the question is referred to, that, if there is 
an independent statute of the state authorizing railroad companies to mortgage 
their corporate property and franchises to secure the payment of their bonds, 
the dhattel mortgage act would not be applicable, becausç it must be, and is, 
universally acknowledged that it is within the power of the législature of a 
state to regulate the mode and prescribe the manner in which the real and per- 
sonaJ property within the state may be conveyed or mortgaged." 
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It was accordingly held that section 456 of the Civil Code of Cali- 
fornia, authorizing railroad corporations, for the purpose of construct- 
ing and completing tkeir roads, to mortgage their corporate propertv 
and franchises, was such an independent statute, and under its au- 
thority the mortgage of a railroad company, covering personal prop- 
erty, real estate, and corporate franchises, created a valid and binding 
lien on the entire property of the corporation, and the provisions of 
the chattel mortgage act had no application to such a mortgage. A 
similar statutè in Illinois was referred to by the suprême court in 
Hammock v. Trust Co., supra, as authority for a railroad corporation 
to mortgage its franchises and property as an entirety, and relieving 
such a mortgage from the opération of the local statutes relating to 
the rédemption of real estate, and a statute providing a limitation of 
two years for the possession of mortgaged personal property by the 
mortgagor under certain conditions. We find, however, no such inde- 
pendent statute in Washington, conferring upon railroad corporations 
organized and incorporated in that state the rightto mortgage ail 
their corporate property and franchises as an entirety. Section 1500 
of the General Statutes of Washington (1 Hill's Code) enumerates the 
powers of private corporations generally, and provides, among other 
things, that they shall hâve power "to purchase, hold, mortgage, sell 
and convey real and personal property." To hold that this gênerai 
enabling statute, passed for the benefit of ail corporations alike, is 
suflficient to exempt the mortgage of a railroad corporation, covering 
both real and personal property, from the requirements of a spécial 
statute relating to chattel mortgages, would, in our opinion, enlarge 
the scope of the doctrine in Hammock v. Trust Co. beyond its true pur- 
pose and meaning, and introduce confusion and uncertainty into the 
law relating to personal property; and this we are not prepared to do, 
in View of the provision of the constitution of the state that the per- 
sonal property of a railroad company shall be liable to exécution and 
sale in the same manner as the personal property of individuals. 
Const. art. 12, § 17. In Radebaugh v. Railroad Co., 8 Wash. 570, 36 
Pac. 460, the suprême court of Washington considered the authority 
of Hammock v. Trust Co., and held that it was not applicable to the 
statute of Washington, and that, with respect to the rolling stock of 
a railroad company, it was the intention of the législature to place it 
on the same footing as other personal property, and that a mortgage 
executed and recorded as a real-estate mortgage, which did not com- 
ply with the formalities required in the exécution of a chattel mort- 
gage, did not bind such property. This is the law prevailing in New 
York. Hoyle v. Railroad Co., 54 N. Y. 314; Vilas v. Page, 106 N. Y. 
439, 13 N. E. 743. The failure of the trust deed to contain the affida- 
vit required for a chattel mortgage in the state of Washington ren- 
dered the mortgage void as to the personal property, and to that ex- 
tent the Sears judgment is superior to the lien of the trust deed. This 
détermination renders unnecessary the considération of other ques- 
tions contained in the record and discussed by counsel. The decree of 
the circuit court is aiSrmed, with costs. 
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TERRE HAUTE & I. R. CO. V. PEORIA & P. U. R. CO. 
(Cirmit Court, N. D. Illinois, S. D. November 8, 1897.) 

1. INJUNCTION— JURISDICTION— StATING ACTION IN StATB COURT. 

Rev. st. § 720, which déclares that fédéral courts shaU not by injunctlon 
stay proceedings In state courts except in bankruptcy matters, does not de- 
prive a fédéral court of jurisdiction to enjoin proceedings In a state court 
as ancillary to grantlng relief in a case In wbich the fédéral court has juris- 
diction. 
3. Same— Defbnsb Cogkizablb at Law. 

A fédéral court of equity will not stay an action at law in a state court 
on account of a défense whicli may possibly be cognizable at law, until the 
court of law bas refused to conslder sucli défense. 

Suit in equity by the Terre Haute & Indianapolis Railroad Ckun- 
pany against the Peoria & Pékin Union Railroad Company. The 
cause was heard on a motion for an injunction to stay certain pro- 
ceedings in a state court. 

J. G. Williams, W. J. Calhoun, and W. J. Lyford, for complainant 
Stevens, Horton & Ahbott, for défendant. 

GROSSCUP, District Judge. The motion is for an injunction re- 
straining the défendant from proceeding at law in the circuit court 
of Peoria county upon a certain bond made by the complainant and 
its sureties to the défendant. The f acts essential to the disposition 
of the motion may be stated as f oUows : The complainant, the Terre 
Haute & Indianapolis Railroad Company, is lessee of a railroad or- 
ganized under the laws of Illinois, and known as the Terre Haute 
& Peoria Railroad Company. This last company purchased its road 
at a receiver's sale in 1887, the road before that time being the prop- 
erty of the Illinois & Midland Railroad Company, running from a 
point on the Toledo & Western Railroad, four miles east of Peoria, 
to a point near Terre Haute. During the period that the Illinois & 
Midland Railroad Company was in the hands of the court, its re- 
ceiver, Louis Genis, made a contract with the Peoria & Pékin Union 
Railroad Company, the défendant hère, whereby the Midland road 
was given the use of terminal facilities in and near Peoria at a rental 
of 113,000 per year. In view of the contemplated sale of the road on 
the then pending foreclosure proceedings, in aid of which the receiver 
had been appointed, the contract provided that the purchaser or the 
owner of the property might, at the termination of the receivership, 
extend the contract for the full period of 50 years from February 1, 
1881. The complainant, as lessee of the Terre Haute & Peoria Rail- 
road Company, purchaser at the foreclosure sale, went into posses- 
sion of the road some time in 1892, and in connection therewith 
used the defendant's tracks and terminal facilities. Différences hav- 
ing arisen between the two companies over the interprétation of the 
contract, the défendant claimed rental at the rate of |23,000 per year, 
— a sum obtained from certain other roads using the terminal, — 
while the complainant offered and paid at the rate of |13,000 per 
year. It was understood that the lesser amount should be cur- 
rently paid, but that its payment and acceptance should not préjudice 
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the nghts of either party in any adjudication upon the controversy 
between them. In 1894 the défendant served notice upon the com- 
plainant that, unless the rentals were to be pa.id at the pâte of 
122,500 per year from the date of the company's possession, in 1892, 
the complainant would be excluded from the use of the tracks and 
the terminal facilities; whereupon the complainant flled its bill 
in equity in the circuit court of Peoria county for an injunction re- 
straining the défendant from proceeding to exécute its threats of 
exclusion. A temporary restraining order having been-made ex 
parte, the same was, upon the motion and full hearing, dissolved, 
but the court, upon application of the complainant, under the 
practice provided by the statutes of this state, continued the in- 
junction in force pending the appeal, upon the complainant's exe- 
cuting its bond, with surety, for the payment of ail back rentals at 
the rate of |22,500 per year, in case its judgment was afiQrmed. 
This bond also contained the usual provisions for the payment of ail 
damages. The judgment was afflrmed by the appellate court (61 Hl. 
App. 405), whereupon, upon application to a justice of the suprême 
court, the injunction was again continued in force, pending an ap^eal, 
upon the exécution of a bond of like ténor as the flrst On the hear- 
ing in the suprême court the judgment of the circuit court, together 
with that of the appellate court, was afflrmed. The successful party, 
the Peoria & Pékin Union Eailroad Company, thereupon began suits 
on each of thèse stay bonds in the circuit court of Peoria county, and 
it is to restrain the f urther prosecution of thèse suits that the présent 
bUl is filed. 

It seems that the bill for an injunction flled in the circuit court 
of Peoria county, and reviewed by the appellate and suprême courts, 
was framed upon the theory that the Peoria & Pékin Union Eailroad 
Company was a union dépôt company, under the laws of Illinois. 
In such event, the Indianapolis & Terre Haute Eailroad Company 
would, independently of any rights obtained under the contract be- 
tween the receiver, Genis, and the Peoria & Pékin Union Eailroad 
Company, haye been entitled to the use of the terminais at a rea- 
sonable rental. Each of the state courts through which the case 
passed, however, found that the Peoria & Pékin Union Eailroad 
Company was not a union dépôt company under the laws of Illinois, 
and it was upon this finding that the original injunction was dis- 
solved, and the contention of the Indianapolis & Terre Haute Eail- 
road Company defeated. But the suprême court of the state, in its 
written opinion, took occasion to refer to the contract between Genis 
and the Peoria & Pékin Eailroad Company, and the relation of the 
Indianapolis & Terre Haute Eailroad Company, as successor to 
Génis, under such contract, and in so doing intimated, at least, that 
the Indianapolis & Terre Haute Eailroad Company was entitled, un- 
der such contract, to the use of the tracks and terminal facilities at 
the rate of $13,000 per year. It is averred in the bill before me 
that the Indianapolis & Terre Haute Eailroad Company, in the bill 
originally flled in the state court, predicated its right to the use of 
thèse terminais at the rate of $13,000 per year upon the contract, as 
well as upon the law relating to the union dépôt companies. The su- 
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preme court, howcTer, could not hâve so understood the bill, for it 
could not, on such a case, in holding the views expressed in its opin- 
ion respecting the rights of the Indianapolis & Terre Haute Kailroad 
Company under the contract, hâve afflrmed the judgments below. 
It is insisted by the Peoria & Pékin Eailroad Company, on the con- 
trary, that the Indianapolis & Terre Haute Eailroad Company did 
not, in fact, and was unwilling to, base any part of its case upon 
the Genis contract, because by so doing it would hâve bound itself 
to the use of the terminais at the rental stated for the fuU term of 
50 years, — an obligation it did not wish to assume in view of con- 
templated terminais of its own within the city. Whatever may hâve 
been the fact in that respect, the Indianapolis & Terre Haute Eail- 
road Company was, in fact, defeated, and is now défendant to two 
suits at law as the resuit of such defeat. Whether the Peoria & 
Pékin Union Eailroad Company ought to recover the full penaSty 
within the bonds, namely, rentals at the rate of |22,500 per year since 
1892, notwithstanding the expression of the suprême court that the 
Genis contract, with its |13,000 per year rental, was binding upon 
the parties, is one question that must — either in the court in which 
the suit upon the bond is now pending, or in some other court — ulti- 
mately be determined. 

Preliminary to this inquiry, however, is the question whether this 
court will entertain a motion to enjoin the défendant from prosecut- 
ing its suit upon the bond in the state court. Section 720, Eev. St. 
U. S., provides that the writ of injunction shall not be granted by any 
court of the United States to stay proceedings in any state court ex- 
cept in case where such injunction may be authorized by any pro- 
ceeding in bankruptcy. The literal application of this statute to the 
case before the court would, of course, forbid the issuance of the in- 
junction asked. 

The constitution of the United States (article 3, § 2) provides that 
the judicial power of the courts of the United States shall extend to 
ail cases in law and in equity arising under the constitution, the laws 
of the United States, treaties, or between citizens'of différent states. 
The statutes of the United States hâve, ever since the original 
judiciary act, provided that the circuit courts shall hâve original 
fognizance, concurrent with the courts of the several states, of ail 
suits of a civil nature at common law or in equity arising under the 
constitution or laws of the United States, or in which there shall be 
controversies between citizens of différent states. Injunctions to 
T-estrain proceedings in a state court are frequently an incident to a 
case to which the constitutional and statutory power of the United 
States courts is thus extended. An action, for instance, to annul a j udg- 
ment at law obtained by fraud is a distinct case in equity, and can, 
therefbre, be brought within the jurisdiction of the fédéral circuit 
courts, if proper diversity of citizenship exists; but such an action 
may carry with it, as one of its imperative necessities, the right to 
restrain the state court from issuance of an exécution and the col- 
lection of the judgment debt; otherwise the possible decree to fol- 
]ow mîght be made ineffectuai in advance. To take this injunctive 
82F.-60 
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l'ightaway would be to eut down, in ii^s: most material aspect, the 
substance of the court's jurisdiction, The injunctÏTe right with- 
drawn, the whole case — that is, the case with its remédies — is no 
longer within the power of the court. Such a case was Marshall 
V. Holn^es, 141 U. S. 589, 12 Sup. Ct. 62. That action was begun 
originally in the fédéral court, upon the ground that such judgment 
had been obtained by the fraud of one of the parties in forging the 
plaintifE's signature to a paper, on the strength of which alone the 
judgment was obtained. The injunction was issued in aid of the 
main purposes of the suit, restraining the judgment créditer from 
issuing an exécution upon such judgment pending the final decree. 
Another illustration is found in the case of Dietzsch t. Huidekoper, 
103 U. S. 494. That case was an action of replevin, brought originally 
in the state court, then removed to the fédéral court, and judgment 
rendered therein in favor of the plaintiff. In the state court, how- 
ever, such right of removal was challenged, and the case proceeded 
there, and a judgment was entered against the plaintiff. Of course, 
if the state court had jurisdiction, the plaintiff was, on this judg- 
ment of right of property, liable to the défendant upon the replevin 
bond; and in fact such action was brought in the state court. The 
successful party in the fédéral court responded by a bill, ûled in that 
court, seeking to enjoin the further prosecution of the bond in the 
state court. The injunction was issued, and subsequently sustained 
in the suprême court 

The removal statutes hâve, in substance, from the original judiciary 
act to thç présent time, provided that any suit of a civil nature at law 
or in equity, of which the circuit courts of the United States are given 
jurisdiction, shall be removable. It seems plain that, if the fédéral 
court cannot protect its jurisdiction by restraining ail proceedings 
in the state court destructive thereof, the whole case is not, in fact, 
removed. Indeed, had not the right of such injunction upon state 
proceedings been sustained in Dietzsch v. Huidekoper, the fédéral 
court would, by the removal, hâve obtained nothing but the shell of 
the case, while its substance — the real power aflecting the interests of 
the parties — would hâve remained in the state court. 

Thèse statutes, conferring jurisdiction in ail cases arising in law 
or in equity, where certain conditions exist, were not intended to 
confer merely fractional jurisdiction. The right of the fédéral court 
to take cognizance of the controversies arising in such cases, with 
ail the remédies usually applied in law and in equity, was clearly 
contemplated. Section 720 could never hâve been intended to trench 
upon this grant of jurisdictional domain. Such interprétation would 
imply an intention on the part of congress to repeal a portion of the 
power expressly given to the courts, both by the constitution and 
the judiciary act. In their literal scope, the constitution and stat- 
utes conferring jurisdiction, and this section 720, are in conflict, and 
to the extent of such conflict the légal eflect of the latter statute must 
be narrowed down. The cases cited, and a Une of cases in the su- 
prême court of the United States, of which they are a development, 
clearly show that this is the interprétation put upon thèse two ap- 
parently inconsistent lines of législation. 
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But the jurisdiction of the fédéral circuit court is extended only to 
distinct cases in law or in equity, where the stated condition pre- 
vails. Power is not thereby conferred to take jurisdiction of causes 
pending in the state court, or phases of such causes, such as proceed- 
ings tantamount to the common-law practice of moving to set aside 
a iudgment for irregularities, or tantamount to a writ of error or 
bill of review. Ail such causes, however independently instituted, 
are, in their nature, merely parts of the cause to which they are re- 
lated. The courts of the United States cannot establish a right to 
review proceedings of the state courts by any such assumption of 
jurisdiction. The case over which the courts of the United States 
can obtain jurisdiction, and, with it, carry the right of injunction, — 
other conditions précèdent existing, — ^must be a distinct and sep- 
arate cause of action, as distinguished from a merely ancillary ac- 
tion. The action in the state court sought to be stayed by the bill 
under considération is upon two bonds of a supersedeas character. 
Whether the défense, the équitable considération, thrust into the 
relations of thèse two railroad companies by the dicta of the su- 
prême court opinion respecting the effect of the contract, can be in- 
terposed as a défense in thèse suits at law, I am not prepared to 
say. If the court at law has no power to hear such équitable dé- 
fense, it may be that a court of equity will hâve jurisdiction to cor- 
rect such shortcomings of the court of law. Such a cause may con- 
stitute a distinct case in equity, a case equipped with the necessary 
powers of injunction against the exécution of a judgment thus ren- 
dered against the right, cognizable in the fédéral court. Until, how- 
ever, the state court refuses to hear this défense, I cannot assume 
that the matter thus set up is not involved in the controversies be- 
fore the state courts. I do not know what view the court may take 
of the nature of the bonds. It may hold thèse provisions to be in 
the nature of damages only, and therefore defeasible, on a showing 
that in fact, considering the contract between the parties, there 
was no damage. The motion for an injunction will be overruled, 
with leave to renew at any date. 



TDTTLB V. LEITBR. 

(Circuit Court, N. D. IlUnois. October 13, 1897.) 

1. Landlord and Tenant — Covbnant to Pubchask Impbovbments — Sublet- 
tinq and assignment. 

On November 1, 18C5, A. leased certain premises to plaintlff and liis intes- 
tate from tliat date "for and during and until" July 1, 1885. Tlie lessees 
covenanted to build on the premises, and the lessor agreed at the expiration 
of the term "to purchase the tmprovements erected upon sald premises at 
an appraised valuation for material for building purposes." The lessees 
agreed not to remove any buildings or improvements, exeept for rebuilding, 
wlthout consent, and to insure, and that the rent should be a lien on build- 
ings and Improvements that might at any time be erected, etc. The lease 
was duly recorded. The lessees entered and erected a building. There- 
after they transferred a term to L., H. & L. from April, 1870, "for and 
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durlng and until" July 1, 1885; reserving rent to themselves, and guaran- 
tying the Insurance money, in case of fire, to L., H. & L., foj" rebuilding. 
Tliey also gave to L., H. & L. the right to aJter and improve, and to elect 
to buy tlie Improvements on tlie same terms named in the original lease. 
and thereupon to acquire tlie rights of tlie original lessees in that respect 
against the lessor. The instrument provided that at the end of the term 
the premises should be delivered up to the original lessees, who alw 
reserved a right of re-entry for nonpayment of rent. Subsequently L., H. 
& L. transferred to H. H. The building was destroyed by fire. H. H. 
then transferred to the Bank of C, which, receiving $2,000 Insurance money, 
erected a ?30,000 building, and later transferred to W. On April 10, 
1878, the Interest and reversion of the original lessor was conveyed to 
défendant. At the expiration of the term, suit was brought on behalf of 
the original lessees against défendant to recover for the material in the 
$30,000 building. Eeld, that the improvements mentioned in the original 
lease comprehended the improvements existing at the end of the term. 

3. Same. 

Held,, furttier, that if, as would seem to be the case, the transfer from the 
original lessees was a subletting, and not an assignment, it did not shut 
off their right to recover the value of the improvements under the lease. 
8. Same. 

HelcL, further, that, If that transfer was an assignment, yet the obligation 
of the original lessor to pay for improvements was a charge on the re- 
version, and that the covenant creating this charge was not assigned. 

4. Same. 

Held, further, that, whether the transfer to L., H. & L. was an assign- 
ment or a sublease, défendant was bound by the obligation to pay for the 
Improvements. 

Wm. P. Black and Josepli N. Barker, for complainant 
Isham, Lincoln & Beale, for défendant. 

SHOWALTER, Circuit Judge. On tlie Ist daj of NoTember, 1865, 
Anne G-. TurnbuU leased to Augustus C. Shelton and Byron Tuttle a 
certain parcel of land on Madison street, in Cliicago. Tlie lessees 
were to hâve and to hold the same from the Ist day of November, 1865, 
"for and during and until the first day of July," 1885. The rent was 
|500 for the flrst year, and |800 for each year thereafter. This lease, 
which was under seal, and was duly recorded in the recorder's oiSce of 
Cook county, DI., contained the f ollowing provision : 

"The said party of tûe second part [the lessees] further covenants to build 
and erect upon said premises good and substantiai brick buildings, as soon as 
It can reasonably be done; and at the expiration of the term the said party 
of the flrst part [the lessor] agrées to purchase the improvements erected upon 
said premises at an appraised valuation for material for building purposes." 

It was further provided that the rent reserved should be a — 

"Lien upon any and ail buildings and improvements on said premises, or tliat 
may at any time be erected, placed, or put on said premises by the said party 
of the second part, their heirs, executors, administrators, or assigns, and upon 
his or their interest in this lease and the premises hereby demised." 

The lease contained also the following provision : 

"It Is further agreed by the party of the second part that they will, and their 
heirs and assigns shall, keep the buildings to be erected upon said premises 
fully assured by a responsible Insurance eompany, and assign the policy or 
policies of Insurance to the said party of the first part, to be held as collatéral 
*9curity for rent of said premises." 
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Also the following: 



"And the said party of the second part further agrées not to remove any 
buildings or other improvements from said premises, except for tiie purpose 
of rebuilding, without written consent of said party of tbe first part." 

Shelton & Tuttle entered under this lease, and erected a building 
on the premises at a cost of about |7,000. On tlie Ist day of April, 
1870, Shelton & Tuttle made an instrument, in the form of a lease, 
whereby they transferred to "William Lewis, Charles H. Ham, and 
Joseph B. Lewis a term in said premises from the Ist day of April, 
1870, "for and during and until the flrst day of July," 1885. In this 
instrument the rent reserved was |3,500 per annum, payable quarter- 
ly. The stipulation concerning Insurance in the original lease was re- 
ferred to in the instrument of April 1, 1870, and then came the follow- 
ing provision: 

"The party of the flrst part [Shelton & Tuttle], and thelr heirs and assigns, 
shaU, in accordance wlth the above-recited clause, in case of destruction or 
damage by fire of said premises, guaranty to said party of the second part 
the fuU beneflt of ail money recovered from such Insurance, for the purpose 
of rebullding said premises." 

This second instrument contained also the following provision: 

"It Is furtiher agreed by the party of the first part that, whereas it is provided 
In the lease of said premises from Anne G. Turnbull to said party of the first 
part as foUows: 'And at the expiration of the term the said party of the first 
part agrées to purchase the improvements erected upon said premises at an 
appraised valuation for material for building purposes,'— said party of the 
second part shall hâve the right to alter and improve the building upon said 
premises at any time during the continuaace of said term, but solely at their 
own expense; and said party of the flrst part hereby agrées that said party of 
the second part may at any time during the continuance of this lease elect to 
buy from said party of the flrst part the improvements on said premises belong- 
ing to said party of the flrst part, upon tihe terms provided in said lease from 
Anne C. Turnbull to said party of the first part, namely, for tlieir appraised 
valuation for material for building purposes: provided that, should said party of 
the second part so elect, said party of the first part shall be released from any 
liability to said Anne G. Turnbull, her heirs and assigns, to keep said buildings 
insured from sudh time forward: and provided, further, that, in case of such 
élection and purchase, said party of the second part shall be substituted to ail 
the rlghts of the party of the first part by reason of the clause in the lease 
from said Anne G. Turnbull to said party of tlie flrst part binding said Anne 
6. Turnbull to purchase any improvements standing upon the premises at the 
expiration of said lease at the appraised valuation for material for building 
purposes." 

This in.strument provided that at the end of the term the premises 
were to be delivered up to Shelton & Tuttle. It also provided that, 
in case the rent were not paid, Shelton & Tuttle might sell out ail the 
interest in the premises of the party of the second part, or might 
themselves re-enter. 

Lewis, Ham & Co. entered under the foregoing writing. On the 
2âd day of September, 1870, they assigned whatever estate had been 
thereby transferred or created to H. H. Honore; and on the 5th day of 
January, 1872, Honore assigned to the National Bank of Commerce of 
Chicago. In the meantime, and on or about the 9th of October, 1871, 
the building was destroyed by fire. Shelton & Tuttle collected $2,000 
of Insurance money, and turned the same over to the National Bank of 
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Commerce; and that concem thereupon erected the building wliich 
Qow occupiefl said premises, at a cost of $30,000. Later the bank as- 
signed to one WMtnejj who held for the residue of the term. On the 
lOth.of April, 1878, the executor and trustée and the heirs of Anne Gr. 
, TurnbuU, who had in the meantime died, conveyed ail the interest and 
reversion vested in Anne G. Turnbull at the time of her death to the 
défendant Levi Z. Leiter. Shelton & Tuttle paid the rent at ail times 
in accordance with the requirements of the original lease. The term, 
as has already been said, expired on the Ist day of July, 18S5. This 
suit is brought by Tuttle, in his own right and as representing the 
estate of Shelton, now deceased, to recover for the material in the 
présent building, by virtue of the provisions of the original lease 
above quoted. 

It does not appear that Shelton & Tuttle, after they had erected 
the original building on the premises, and the same had been destroyed 
by fire, were bound to rebuild, but they certainly had the right to 
rebuild if they saw fit. By the terms of the lease, Shelton & Tuttle, 
in case they should rebuild, could not remove the structure so erected. 
Such second building would become part of the realty, and, if it still 
remained on the premises "at the expiration of the term," the re- 
versioner would be bound to pay a sum equal to the value for "build- 
ing purposes" of the material in such building. Since the building 
flrst erected by Shelton & Tuttle was destroyed pending the term, no 
obligation, so far as the material in that building was concerned, could 
ever arise as against the reversioner. The language, "at the expira- 
tion of the term the said party of the flrst part agrées to purchase the 
improvements erected upon said premises at an appraised valuation 
for material for building purposes," comprehends improvements on 
the premises "at the expiration of the term." The court is not author- 
ized to narrow the scope of the covenajit, and make it apply only to 
the "brick building" which Shelton & Tuttle obligated themselves 
to erect in the flrst instance. It is the grammatical import of the 
words of the covenant, and the spirit of the entire instniment, that the 
value for building purposes of the material in whatever improvements 
were on the land on July 1, 1885, should be paid by the reversioner. 
If Shelton & Tuttle continued to occupy the premises, and had them- 
selves erected the présent building, it seems to me that the obligation 
to pay them for the material in that building would be clear. 

It is said, however, that the instrument of April 1, 1870, was in law 
an assignment of the entire leasehold estate, and not a subletting, that 
it was by a subséquent agreement between the reversioner of the flrst 
leasehold and an assignée under the second instrument that the présent 
building was erected ; and that Shelton & Tuttle, since the second in- 
strument was an assignment and not a subletting, hâve no right what- 
ever as against the reversioner. From the récitals quoted above, it 
will be seen that the terms of the indenture of April 1, 1870, were 
very différent from those of the original lease. The right to be paid 
for the building material was expressly reserved, a,s was also the right 
on the part of Shelton & Tuttle to themselves receive the possession of 
the premises at the end of the term. Within the law, as stated in 1 
Washb. Eeal Prop. (at pages 543-546), the instrument of April 1, 1870, 
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would seem to be a subletting, rather than an assignment. Such was 
evidently the clear intent of the parties. Following out the terms of 
that instrument, the premises would be surréndered on the Ist day of 
July, 1885, to Shelton & Tuttle, by their tenant, and afterwards, and 
on the same day, if need be, by Shelton & Tuttle to the reversioner un- 
der the old lease. On this view, there was neither privity of estate 
nor privity of contract between Mr. Leiter and Mr. Whitney, the lat- 
ter having been simply the assignée of a sublease. The old term 
created by the flrst lease would thus hâve remained outatanding in 
Shelton & Tuttle. So far as concems Leiter, the case was precisely 
the same as though Shelton & Tuttle themselves had never made any 
sublease, but had remained in possession of the property, and erected 
thereon the présent buUding. The successors to the original lessor, 
on this theory, mistook the situation, in undertaking to deal with the 
National Bank of Commerce and with Whitney. The bank and its 
successor, Whitney, held only that estate which had been created by 
Shelton & Tuttle in the writing of April 1, 1870. They had no power 
to vacate, alter, or release the old covenant hère in question. The 
provision of the original lease that Shelton & Tuttle were to be paid 
for the material in the building at the close of the term, assuming 
that such provision was incidental to the leasehold estate, remained 
unassigned and unimpaired. The second lease hère refers to, and 
was made subject to, the flrst. There is no diiHculty in understand- 
ing that the possession was to be surréndered by the second lessees on 
July 1, 1885, so that Shelton & Tuttle could afterwards, even on that 
day, surrender to Leiter. The logic of the case does not demand that 
the intent of the contracting parties to make a sublease be disregard- 
ed. In Stewart v. Eailroad Co., 102 N. Y. 602, 8 N. E. 203, there was 
a writing whereby a term of 50 years was flrst created, f ollowed by an 
agreement to sell the reversion to the lessee on certain terms. If 
this agreement were kept, then there never could be any re-entry by 
the party of the flrst part. The lessee made its original entry as well 
under the contract of purchase as under the lease. This contract and 
ail interests under it passed to an assignée. The latter thereupon 
made a 99-year lease to the défendant. The court ruled that the de- 
fendant was an assignée of the 50-year term, since no reversion out of 
that term could hâve remained in the flrst assignor. The doctrine 
which complainants' counsel contend for hère is recognized by Judge 
Rapallo in the following language : 

"Neither can the covenant to surrender hâve any bearing. It was a covenant 
to surrender at the expiration of the ninety-nine years lease, long after the ex- 
piration of the fifty years lease. Where, In an assignment of a lease, or In a 
démise by the lessee for the same term as that granted by the original lease, 
there is a covenant to surrender to the assignor, this has in some cases been 
held to prevent the sublease from operating as an assignment; but this has been 
because the whole instrument, taken together, has been held to reserve to the 
original lessee some fragment o( the original term, though almost Inapprécia- 
ble in point of duratlon, as in the case of Post v. Kearney, 2 N. Y. 394, where 
the assignée of a lease demlsed the premises for the resldue of his term, re- 
serving the right to a delivery of possession by hls assignée to hlm on the last 
day of the term, and a right to intermediate possession in case the buildings 
Bhould be destroyed by fire. Thèse réservations were held sufflclent to cbar- 
acterlze the démise as a sublease, and not an assignment The rigbt to pos- 
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Besslon on the last day would leave a fragment of that day of the term In the 
assigner, and wa,s sufficient to create a tectmical reversion, and thus prevent a 
privlty of estaté between his lessee and the original lessor." 

The dissenting opinion in the foregQing case went apparently on the 
ground that the initial contract, as a whole, was really not a lease; 
that the money, paid under the name of rent was really^^^ part of the 
price of the property, and, since there was really no term ïor 50 years, 
there could be no reversion f ollowing such term, wherefore the 99-year 
lease was a sublease, and not an assignment of the alleged 50 years' 
term. In the présent case the obligation to pay for the material in 
the buUding could not arise until the 20-year term expired. This ob- 
ligation was rather a charge on the réversion thaa an incident to the 
leasehold estate. There might hâve been an assignment of the lease- 
hold, leaving the reversion chargea with the covenant in favor of 
Shelton & Tuttle. Oearly, they did not assign this covenant, even 
if they did assign the leasehold. I doubt, therefore, if the question 
of assignment be material hère. On this view, Leiter, even if he had 
not expressly assumed the obligation, took the reversion subject to the 
charge, and with full notice of the same. 

In the suggestion that the claim of complainant is inéquitable, de- 
fendant's counsel f orget that complainant and Shelton owned the 20- 
year term. The property increased rapidly in value, but complainant 
and Shelton were entitled to ail the beneflts of this increase. They 
controlled also the building right. They were careful to observe 
the advantage given by the terms of their lease, in the requirement 
that the lessor or her successors must pay a sum equal to the value of 
the building material on the ground when the lease expired. 

I think the exceptions to the master's report, other than the flfth, 
should be sustained. The master has found the value of the building 
material to be |5,673. I see no reason to criticise this flnding, and a 
decree mày go for this amount. 



BRISCO et al. v. MINAH CONSOL. MIN. CO., Limited, et al. 

(Circuit Court, D. Montana. May 17, 1897.) 

No. 235. 

1. Vendok and Purchaser — Vendoe's Lien— Lands Hkld m Severalty Sold 

IN SOLIDO. 

Wliere tlie several owners of différent mining claims join in a contract 
for tlie sale of ail the claims for a sum in solido, payable to tliem jointly, 
and the several deeds are executed, and possession taken thereunder, in 
pursuance of the contract, they jointly hâve a vendors' lien on ail the 
property conveyed, for the unpaid purchase money. 

2. Samk — Notice of Lien— Innocent Puhchaseb. 

A grantee or mortgagee, who knew at the time his grantor purchased 
the real estate that he did not pay ail the purchase money, will be charged 
■with notice If It still remalns unpaid at the time of the conveyance to hlm, 
and he wlll take title subject to the lien therefor. 
8. Same— Waivbr of Lien. 

An agreement by the vendors of mining claims to accept payment therefor 
oui of the proceeds of the mines, Is not a waiver of the vendor's lien for 
the unpaid purchase money. 
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4. Same--Defect in Title— Dkfbnsk to Action for Purchabk Monbt. 

It Is no défense to an action for purchase money that the grantor had 
only a possessory Utle to a portion of the land conveyed, the contraet 
havlng been for the dellvery of deeds and abstracta showing full and com- 
plète title, where abstraets were delivered whlch correctly showed the 
tltle, and the deeda were accepted, possession takea thereunder, and ths 
grantor bas not been ousted. 

K, Bame — Sbt-Off aoainst Purchase Money — Pleadinq. 

A claim for damages constituting a proper set-off agalnst purchase money 
will not be considered if not set forth by cross bill. 

6. Pkocess against Forbion Corporation— Montana Statute— Garnishment, 
Comp. St. Mont. dlv. 5, § 442, requiring foreign corporations to file with the 
Becretary of state the désignation of an agent withln the state upon whom 
process against the corporation may be served, and the consent of the 
corporation to accept such service, does not authorize the service on such 
agent of a notice to snch corporation to answer as garnishee. 

X Vendor and Purchasbr— Action to Foreclosb Lien— Lesbbes as Parties. 
Lessees of real estate are not necessary parties to a suit for purchase 
money and foreclosure of vendor's lien, unless a decree is sought affectlng 
their rights. 

Walsh & Newman, Sanders & Sanders, and A. J. Craven, for com- 
plainants. 
George F. Sàelton and Oullen, Day & Oullen, for défendants. 

KNOWLËS, J. The flrst point presented for considération in this 
case is the right to a vendor's lien. Plaintiffs contracted to sell and 
convey to défendants certain quartz Iode mining claima named and 
described as the "Minah Lot 41, East End," "Minah Lot 49, West 
End," "Homestake," "The Annie B," «The Hillsdale," "Iron DoUar," 
"Gold Cross," and "lowa," situate in Ck)lorado mining district, Jeffer- 
son county. Mont. The contraet of sale recites: "Whereas, the flrst 
parties are the owners and in possession of certain mining ground 
consisting of quartz Iode mining claims situate near Wickes, in the 
county of Jefferson, state of Montana." Then, after providing for the 
examination of the said mining claims, it is provided that the flrst 
parties, the plaintiffs above named, shall deposit in the Second Na- 
tional Bank of Helena, Mont, title deeds and abstraets showing full 
and complète title, free and clear of incumbrance, to said property, ex- 
cept a mortgage for $35,000, held by the Montana Smelting Company. 
It is provided that this mortgage shall be paid ont of the flrst pay- 
ment on said property, which was to be £20,000 sterling. The pay- 
ments of stock are to be made to the parties jointly. It is also pro- 
vided that the second party to this contraet, whieh is the défendant 
Minah Consolidated Mining Company. Limited, shall make a contraet 
to the efleet "that the proceeds of the mine or mines sold shall be 
placed in the Second National Bank of Helena, Montana, in trust, and 
in the name of E. D. Edgerton, président, as trustée for each and both 
of the parties hereto, 10,000 pounds sterling, and on receipt of that 
sum or amount, either from the proceeds of the mine or otherwise, if 
deposited for that purpose, the said bank, by E. D. Edgerton, prési- 
dent, shall pay the same to the flrst parties." Of this £10,000 sterling 
plaintiffs admit that they hâve received the sum of $4,224.80, and that 
défendant is entitled to a crédit thereon of the simi of $7,621.35. The 
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lien is claimed on ail of the property conveved for the balance, claimed 
to be $54,912. Tiere was no price named as the value of or considéra- 
tion of any one of thèse mining claims. They were ail conveyed for 
so many pounds sterling and for so much stock. The facts, however, 
appear to be that the title ta ail of said mining claims was not in ail 
of the défendants jointly. The plaintiff Annie E. Briscoe held the 
title to the Iron Dollar quartz Iode mining claim known in the sur- 
veyor general's ofQce as "Survey No. 2,027," and "Lot No. 94," being a 
portion of township 7 N., range 4 W. She also owned the Annie B. 
quartz Iode mining claim, known in the surveyor's office as "Survey No. 
2,064, Lot 96," being a portion of township 7, range 4 W. The Minah 
Consolidated Mining Cîompany held the title to and conveyed to the 
Minah Consolidated Mining Company, Limited, the Minah Lot 44, East 
End, Homestake, Hillside, and lowa Iodes. Annie E. Briscoe, John 
O. Briscoe, and James E. Sites conveyed to said last-named company, 
the défendant herein, the Minah Lot 49, West End. The several deeds 
conveying this property are either deeds of gênerai or spécial war- 
ranty, and ail are, at least, deeds of grant, bargain, and sale. The 
défendant the Minah Consolidated Mining Company, Limited, of Lon- 
don, England, accepted thèse deeds, and went into the possession of 
ail of said property thereunder. 

I do not kuow that the courts of Montana hâve decided the question 
as to whether or not, in this state, a vendor's lien exists in favor of 
one who conveys real estate for the unpaid purchase price thereof . In 
Pom. Eq. Jur. § 1249, it is stated: 

"It Is a firmly establislied doctrine of the Bnglish equity that thé grantor 
of land who has sold and conveyed and delivered possession to the grantee, 
as well as the vendor In a contract for the sale and purchase of land wlio has 
delivered possession to his vendee, retalns an équitable lien upon the land for 
•the unpaid purchase money, although he has taken no distinct agreement or 
separate securlty for It, and even though the deed recites that the considération 
has been fuUy pald." 

This rule is maintained, also, in Story, Eq. Jur. § 1218. 
In the case of Cordova y. Hood, 17 Wall. 1, 5, the suprême court, 
speaking through Justice Strong, said: 

"It is a gênerai principle that a vendor of land, though he has made an 
absolute conveyance by deed, and though the considération is In the instrument 
expressed to be pald, has an équitable lien for the unpaid purchase money, 
unless there has been an express or an Implied waiver of it." 

In the case of Gold Mines v. Seymour, 153 U. S. 509, 14 Sup. a. 842, 
the suprême court again said, speaking through Justice Brewer, 

"• * * Such a lien is one whleh appeals strongly to the favorable con- 
sidération of a court of equity." 

In the case of Chilton v. Braiden's Adm'x, 2 Black, 458, the suprême 
court said : ' 

"When one person has got the estate of another, he ought not. In conscience, 
to be allowed to keep It without paying the considération. It Is in this prin- 
ciple that courts of equity proceed as between vendor and vendee." 

Considering thèse views, it ought to be held that a vendor's lien 
exists for the unpaid purchase money of real estate conveyed to a 
vendee, and of which real estate the vendee has received possession. 
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It is contended, however, that in this case ttere can be no lien 
because the contract of sale was for a sum in solido, and tke plain- 
tiffs owned the property conveyed in severalty; that a vendor's lien 
attaches only in favor of the person making the conveyance; and 
that the amount of the lien on the property each couTeya should be 
speciûc and deflnite. In other words, Annie E. Briscoe cannot hâve 
a lien upon the mining claims conveyed by the Minah Consolidated 
Mining Company, and said company cannot hâve a lien upon the 
claims conveyed by Annie E. Briscoe. It must be conf essed the point 
hère presented is not without difflculty. It should be remembered, 
however, that the contract to convey the several mining claims named 
was a joint contract, and that the sum to be paid was a sum in 
solido for ail the claims named. In the case of Loomis v. Eailroad 
Co., ,3 McCrary, 489, 17 Fed. 301, it was held that: 

"A person who has purchased real estate, and paid for It, and bas a right to 
a deed in his owu name, and wbo sells the same to a purchaser, and causes 
conveyance to be made direct to such purchaser by the party from whom he 
has purchased, has a right in equity to a vendor's lien for the purchase money." 

There is nothing in this case to preclude the presumption that ail 
of thèse claims were heid by the parties to the conveyances jointly. 
It should also be noticed that the quotations from Pomeroy's Equity 
Jurisprudence and Story's Equity Jurisprudence state that a per- 
son v.'ho contracts to sell land, and delivers the premises to his ven- 
dee, is entitled to a vendor's lieu. It is recognized by the contract 
of sale in this case and by this action that the parties plaintiiï are 
jointly entitled to the unpaid purchase money for the claims sold. 
In many of the states a claim for unpaid purchase money for land 
sold can be assigned, and this assignment carries the right to the 
vendor's lien for such purchase money. Pom. Eq. Jur. § 1252. That 
author says that the rule in those states where the assignment of 
the claim for unpaid purchase money does not carry the lien "seems 
to rest on no ground of principle." It is held in some states that 
"whenever, by an arrangement between the parties, a note for the 
purchase price is given by the grantee to a third person instead of 
to the grantor, such person is generally held entitled to enforce the 
lien." See Pom. Eq. Jur. § 1254, note, and authorities cited. The 
rules upon this matter hâve been f ormulated for the most part in ac- 
cordance with the dictâtes of right as viewed by the chancellor. I 
cannot see why, in a case like the one at bar, a vendor's lien should 
not exist in favor of ail the parties contracting to sell the mining 
claims named, and who were to be paid in solido therefor. The right 
to hâve the purchase money paid is a joint right, and the equity is 
vested in them ail jointly. I therefore hold that plaintiffs hâve a 
vendor's lien for the amount of the unpaid purchase money, namely, 
for 154,912, 

There is a claim that the défendant Mainwairing has a lien by 
mortgage on the said mining claim, and that the said mortgage was 
taken subséquent to the sale of the said mining claims to the Minah 
Consolidated Mining Company, Lùnited, and that this mortgage was 
taken without any notice of lien of plaintiffs. At the time of the 
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sale of the said mining daims to thé mining company, the said Main- 
wairing was the chairman of the board of directors of said mining 
company. The allégations of said bill are: 

"That the said Malnwairlng Is, and slnce the organizatlon of said défendant 
company was, one of the trustées and managers and the président or chairman 
of the board of trustées, and eould not make or enter Into a contract with 
said company; and the said Mainwalring, at ail times since the exécution of 
the contract hereinhefore set forth, Imew of the rights of thèse plaintifCs under 
said contract, and knew that they had not been fully paid for the premises 
herelnbefore described as provided in said contract, and tliat they had a right 
to and claimed a vendor's lien upon said premises and every part thereof." 

The défendant Mainwairing, in answer to this part of the bill, says : 

"It is not a fact that this défendant, at the time of the loaning of said money, 
and the exécution and delivery of said mortgage, knew of any pretended 
rights claimed by the plaintiffs in this suit under said contract, or that they 
had not been fully pald for the premises described in said biU and in said con- 
tract, or that they had a right to a vendor's lien upon said premises or any 
part thereof." 

The bill" in this case was under oath, and the answer was also 
sworn to. It will be observed that this answer in this particnlar 
doès not fully meet the allégations of the bill. The bill states that 
the défendant Mainwairing at ail times since the exécution of the 
contract herelnbefore set forth knew of the rights of thèse plaintiffs 
under said contract, and knew that they had not been fully paid, 
The answer simply dénies that at the time the mortgage was exe- 
cuted to him he knew thèse facts. This leaves the court to draw 
the inference that at the time of the exécution of the contract he did 
know this. In Wade, Notice, § 19, this rule is expressed: 

"So, when the adverse clalm is a vendor's lien for the unpaid purchase 
money, notice to the purchaser that the title passed wlthout actual payment 
of the price agreed upon, although the deed contains an aeknowledgment of 
fuU payment, wiU be sufticient to put him upon inquiry as to tliat fact; and, 
failing to exercise reasonable diligence to ascertain whether there has been 
. a subséquent payment, he will be charged with actual notice of what remaina 
unpaid, and will hold title subject to the prior lien." 

It is believed that this is a correct rule. The défendant Mainwair- 
ing, then, by his pleadins. having admitted that he knew at the time 
of the sale of this property that the purchase price had not been 
paid, cannot claim to be an innocent purchaser, and it must be held 
that he took his mortgage subject to the vendor's lien of plaintiffs. 

It is claimed that plaintiffs waived this lien. The burden was 
upon the défendants Mainwairing and Scott to show this fact. 
Story, Eq. Jur. §§ 1224, 1225; Ctordova v. Hood, 17 Wall. 1; Gold 
Mines v. Seymour, 153 U. S. 509, 14 8up. Ct. 842. The fact that 
plaintiffs agreed that this £10,000 sterling should be paid, ont of the 
proceeds of the mine does not prove this contention. It rather sus- 
tains the position that the plaintiffs expected to look to this prop- 
erty conveyed for the payment of this sum. The payment from the 
proceeds of the mine was only a mode of payment. There is no 
other évidence that bears upon this point. In regard to the de- 
fendant Scott, it is certain he had actual notice that this £10,000 
sterling — a part of the considération of purchase — was not paid at 
the time of the puïchase of said premises, for he signed the contract 
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of purchase as the agent of the défendant the Minah Consolidated 
Mining Conapany, Limited. In this contract it was provided for 
the payment of said sum, and the manner of the payment thereof. 
This knowledge was sufQcient to put him upon inquiry as to whether 
it ever had been paid. When the Minah Consolidated Mining Com- 
pany, Limited, put it out of its power to pay the money named in 
the mode provided, then the liability to pay the same became abso- 
lute. The défendant Scott cannot be said to be a purchaser in good 
faith for a valuable considération. He knew, as bas been stated, of 
this indebtedness of the company to plaintiffs, and he purehased the 
property, which it is not denied was valuable, for a nominal sum of 
flve shillings. His title, then, must be considered subordinate to 
that of the lien of plaintiffs. 

The fact that the plaintiiïs had only a possessory title to two of the 
claims conveyed, namely, the Annie B. and Iron Dollar, while they 
had contracted that they would deposit in the Second National Bank 
of Helena, Mont., title deeds and abstracts showing full and complète 
title, f ree and clear of incumbrance, to said property, except -a mort- 
gage of 135,000, will not invalidate their lien. The Minah Consoli- 
dated Mining Company took possession of the property named in 
pursuance of the deeds named, and it does not appear that it, or its 
grantees, hâve ever been ousted from that possession by any supe- 
rior title. This is not a good défense against a demand for the pur- 
chase money for said mining claims. The authorities upon this» 
point are numerous and conclusive. There are strong grounds for 
believing that défendant the Minah Consolidated Mining Company, 
Limited, and défendant Scott were fully apprîsed of this fact as to the 
title to thèse claims before the deeds were delivered to said com- 
pany. There was an abstract of the title delivered with said deed 
that showed this fact. The défendant Scott, after he obtained title 
to the same, had his name substituted for that of the plaintiff Annie 
E. Briscoe in the proceedings in the United States land ofiice, and, 
thus availing himself of proceedings instituted by said Annie E. 
Briscoe, obtained a patent to said Iodes. The title was thus made 
complète. Under thèse circumstances, neitber the said company nor 
Scott could do more than ask to hâve the amount paid to obtain the 
patent credited upon the amount due for the purchase money. Bush 
V. Marshall, 6 How. 284; Galloway v. Finley, 12 Pet. 264. 

There is also claimed as an oiîset against this demand for purchase 
money certain damages which it is claimed the said company sufEered 
on account of the plaintiiïs John O. Briscoe and Annie E. Briscoe 
taking possession of the mining claims above described. There was 
a suit instituted by the défendant the Minah Consolidated Mining 
Company, Limited, against the said John 0. and Annie E. Briscoe to 
recover possession of said premises, and for damages for the unlaw- 
ful taking of the same, and for rents, issues, and profits. In this 
action said company recovered a judgment of possession and dam- 
ages for the ore taken from said claims the sum of $7,500. It is 
claimed in the answer that the claim for this unpaid purchase money 
was litigated in this said action, and that the said sum of |7,50b 
was the amount due said company over and above this claim. An 
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examinatioD of the issues in that case shows that this could not hâve 
been the case, and it is not perceived how it could hâve been. The 
damages sought in that case were founded upon a tort. The claim 
in this case is founded upon contract. There is some claim made 
for damages arising out of a prévention of the sale of the stock of 
the corporation on account of the wrongful acts of John 0. and Annie 
E. Briscoe, which vfeve not considered in said action. But such 
damages, if any, were not the proximate damages arising from the 
alleged trespasses of said parties, but are so remote that they can- 
not be considered. In regard to thèse damages it is true, as claimed 
by plaintifEs, that they should hâve been set forth in a cross bill if 
a proper set-off. This was not doue. 

It is claimed that ail interest in this claim for £10,000 sterling was 
garnished by the Omaha & Grant Smelting & Eeflning Company. It 
appears that this company obtained a judgment for the sum of 
$30,512.99, with costs, against the Minah Consolidated Mining Com- 
pany of Montana and John 0. Briscoe; that subsequently it caused an 
exécution to issue on said judgment, and the sheriff to whom the same 
was issued did serve the same upon W. E. CuUen as the statutory 
agent of the Minah Consolidated Mining Company, Limited, of London, 
by delivering to him a certiiied copy of the same, "together with a notice 
that by virtue thereof he had duly attached ail stock, shares, or inter- 
est in stock or shares of the Minah Consolidated Mining Company, 
• Limited, of London, and ail moneys, goods, effects, debts due or owing, 
or any other personal property belonging to the défendants in said 
action, namely, John O. Briscoe and the Minah Consolidated Mining 
Company, the Montana corporation. On the 3d day of October, 1891, 
having advertised this contract for the payment of £10,000 sterling for 
sale, he sold the same to said Grant Company for |60. The question 
presented is as to whether or not this was a valid sale. In consider- 
ing this point, the ârst matter for considération is as to whether or 
not the said Minah Consolidated Mining Company, Limited, of Lon- 
don, could be garnished in Montana. Unless some statute authorized 
the proceeding, it could not be garnished in this state. The défend- 
ant mining company, limited, of London, filed, it appears, the proper 
certiticate of corporation and proper statement, as required by section 
442, Comp. Laws Mont., then in force, and the said company also filed 
the certificate under the seal of the corporation and the signature of 
its président, W. F. B. Massey Mainwairing, and its secretary, A. G. 
Wolfl, in the following words: 

"The Minah Consolidated Mining Company, Limited, 13 St. Helen's Place, 
London, E. C. May, 1890. We, the Honorable William Frederick Barton 
Massey Mainwairing and Adolph Grainger Wolff, respectively the président 
and secretary of the Minah Consolidated Mining Company, Limited, incor- 
porated under the Joint-Stock Companies Acts 1862 to 1886, and having 
its registered office at No. 13 St. Helen's Place, In the city of London, and a 
place of business at Wlckes, JefCerson county, Montana, United States of 
America, do hereby certify and déclare that the said corporation bas consented, 
and hereby consents, to be sued in the courts of the state of Montana, United 
States of America, upon ail causes of action arising against it in such state, 
and that service of process may be made upon William E. OuUen, of Helena, 
Montana, United States of America, attorney at law, as agent for It, and In 
Its behalf; and said company haa also consented, and doth hereby consent. 
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that if aBd when process shall be at any time served upon the sald William 
E. Cullen it shall be talien, deemed, and lield to be valld, to ail Intents and 
purposes, as if It were served upon the company in Great Britain. 

"The Minaii Consolidated Mining Company, Limited. 

"W. F. B. Massey Mainwalrlng, Président. 

"A. G. Wolff, Secretary." 

W. E. Cullen, named in the above certiflcate, accepted this agency 
in the folio wing words: 

"State of Montana, County of Lewis and Clarke— ss. To Whom It May Con- 
cern: Know ye that I, W. E. Cullen, of the city of Helena, and state afore- 
said, the person named in the foregoing appointment as the agent of the 
Minah Consolidated Mining Company, Limited, for the purpose of recelvlng 
service of process on it for ail causes of action arising in this state, do hereby 
accept the sald appointment. In testimony whereof I hâve hereunto subscribed 
my name at Helena, Montana, this 16th day of June, A. D. 1890. W. ' E. 
Cullen. In the présence of C. H. Cooper." 

Thèse papers were filed in the ofiSce of the secretary of state for 
Montana. I believe thèse papers comply with the provisions of sec- 
tion 442, Comp. Laws Mont, which weré in force at the date of the 
above suit, and I thinlt it is very évident from the certiflcate of ac- 
ceptance of the agency that W. E. Cullen agreed to accept service of 
process only in cases against that company. He accepts the appoint- 
ment for the purpose of receiving service of process on it for ail causes 
of action arising in this state. The service of process in a garnishee 
proceeding is not a service for a cause of action. I do not think the 
statute under which thèse certiflcates were made out and flled contem- 
plated that an agent should be appointed for service in a garnishee 
proceeding, an auxiliary proceeding. I know there are décisions un- 
der statutes somewhat similar to this which hold that process meant 
the service of garnishee notices. Taking the whole statute together, 
I cannot think that such was the intention of the législation. It 
could not be presumed that an agent would know enough of the busi- 
ness of the company he represented to answer questions as to the in- 
debtedness of the company to any individual. I hâve doubts also as to 
the right to sell such a contract as the one under considération, not in 
the possession of the officer making the sale. 

The défendants urge that Hersey and Beau are necessary parties 
to this suit. They are lessees of the mining claims above named. 
They do not appear to be résidents or citizens of Montana, although 
conducting the business of mining therein. Justice Story, in his 
work on Pleadings, lays down the rule that a lessee is not a necessary 
party unless it is sought to afEect or préjudice his rights. Story, Eq. 
PI. § 157. It may be said that, as thèse parties are not citizens or in- 
habitants of this state, the court would hâve the right to proceed and 
détermine the issues hère presented. I believe, however, there should 
be no judgment in this case which should préjudice their rights. It 
is ordered that a decree be entered in accordance with thèse views. 
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HUTCHINGS V. LAMPSON et al. 

(Circuit CSourt, N. D. lUlnols, N. D. November 8, 1897.) 

Limitation of Actions— Implied Promise— Corporations. 

TJnder statutes making stockholders liable for corporate debts lu case the 
saine eannot be collected from tbe corporation, tlie liability is based upon 
an Implied promise created by the acceptance of the stock, withln the pur- 
vlew of the niinols statute barring actions on oral contracte in five years. 

This was an action at law by Charles F. Hutchings, as executor, 
against S. Warren Lampson and others. The case was heard on 
demurrer to the déclaration. 

Thompson, Delamater & Clark, for plaintiff. 
David Kirtan, for défendants. 

GROSSCUP, District Judge (orally). The action is to recover 
against the défendant on his statutory liability as a shareholder in a 
Kansas corporation. The déclaration sets up the existence of the 
corporation, the constitution and statutory provisions of Kansas re- 
lating to liability of shareholders therein, the obtaining of the judg- 
ment, and the issuance of exécution thereon, returned nulla bona, and 
some other facts not essential to the inquiry raised by the demurrer. 
The déclaration shows that the original debt, merged into the judg- 
ment, was contracted in January, 1882, and matured four years there- 
after; that judgment thereon was recovered in the United States cir- 
cuit court for the district of Kansas October 8, 1888, and on the 25th 
of September, 1890, a pluries exécution was issued thereon, which on 
the 25th of September, 1890, was returned by the marshal nulla 
bona. The action in this court was begun on the 24th of August, 
1897, and is by the executor of the party to whom the debt was origi- 
nally due. It is not alleged when he became such executor, nor is 
the date of the decease of the original creditor averred, The ques- 
tion raised by the demurrer to the déclaration relates to the stat- 
ute of limitation. 

In States where the stattitory liability of the shareholder is primary 
(that is, where the creditor can proceed against the shareholder irre- 
spective of a judgment and exécution against the corporation), an 
action such as this is considered to be upon the original indebted- 
ness; and, if , the évidence of such original indebtedness is a prom- 
issory note, the statutory limitation of 10 years, beginning at the 
maturity of such note, would be applied. The promissory note evi- 
dencing the original indebtedness in this case matured in January, 
1886 ; and but for tïie f act that the payée, in the interval, died, the 
statute of limitations would hâve run in January, 1896. The déc- 
laration does not show any facts which legally enlarge the time of 
the running of this statute. 

But the liability of the défendant in this cause is not primary, 
under the laws of Kansas. Such liability is contingent upon the 
failure to collect the debt from the corporation. Clearly, then, this 
action is not upon the original promissory note. Nor is it an ac- 
tion upon the judgment entered in the circuit court of the United 
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States for the district of Kansas. The défendant was individually no 
party to that judgment. For the purposes of proceedings of that kind, 
the corporation and its shareholders are distinct and separate persons. 
The légal source of liability in actions like this, which seems to hâve 
met the approval of the suprême court of the United States (CarroU v. 
Green, 92 U. S. 509), may be stated as follows: The shareholder, 
acquiring stock in a Kansas corporation, impliedly undertakes, by 
virtue of the constitution and laws of Kansas entering into the con- 
tract, to be personally liable to creditors of the corporation, to the 
estent of his stock, in the contingency that the corporation itself 
cannot pay its debt. The liability, therefore, is a contract liability, 
and résides in the act of accefting the stock of such a corporation. 
The action upon such liability is not, therefore, upon a written prom- 
ise or undertaking to pay money, nor upon any judgment, but upon 
the stockholder's implied promise in his act of accepting the stock. 
In this View of the case, the flveyear limitation applies. It follows, 
therefore, that the demurrer to tiie déclaration must be sustained. 



AMERICAN EXCH. NAT. BANK OF NEW YORK T. FIRST NAT. BANK 
OF SPOKANE FALLS et al. 

Circuit Court of Appeals, Ninth Circuit. October 4, 1897.) 

No. 336. 

1. Notice to Take Dbpositioks— Rbasonabi.bne88 as to Time. 

What constitutes a reasonable notice, In point of time, of the taking of 
dépositions, under Rev. St. §§ 863-865, dépends upon the circumstances of 
each partlcular case; the chief circumstances to be consldered being dis- 
tance, number of witnesses, and faeillty of communication to obtaln proper 
représentation at the taking. 

2. Dépositions— NoTART's Cehtificatk. 

A statement in the certificate of a notary taking a déposition that he is 
"not of counsel nor Interested In any manner whatever in tiiis cause" is a 
substantial compliance with the requirement of Rev. St. § 863. 
8. Banks and Banking— Covekt Borrowing bt Bank. 

If, for the purpose of enabling a bank to borrow wlthout liaving its 
prlnted statements show it as a borrower, another bank crédits a sum to 
the borrower's account, and charges the same to a spécial account, and takes 
an Indlvldual guaranty note from the borrower's directors, amounts drawn 
on the crédit constitute a loan to the bank, and not to its directors. 
4 Same— Trial— Question for Jurt. 

TJpon the question whether a loan was made to the défendant bank itself, 
and secured by a guaranty note of its directors individually, or was made 
to the directors upon their own note, there was conflicting testimony as to 
the original agreement, but it appeared that interest was charged to the 
bank, and by it entered on its books under profit and loss; that the note 
Itself was a promise to repay loans made to the bank; that the bank's cash- 
ier, in transmitting the note, referred to it as a guaranty; and that the loan 
was credited to the bank, and drawn on by it in the ordinâry method and 
course. Béld, that there was sufficlent évidence of a loan to the bank to 
warrant a submission to the Jury. 
0. Samb — Boerowing in Directors' Nameb. 

On the question whether a loan was made to a bank or to its directors, 
the private arrangements of the directors as to how the transaction should 

82F.-61 
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He' ebtered on the bank's books would not be controUing as against the 
,: lender. 

6. COBPQKATIONS— CONTRACTS BY UnAUTHORIZED AqBNT— RATIFICATION. 

A èorporatlon may become liable upon contracta assumed to hâve been 
.inàde in Its behalf by an unautborlzed agent, by appropriatlng and retain- 
Ing, wlth knowledge of tJie facts, the beneflts of the contract. 

7. Same— Evidence. 

The fact that the dh:ectors of a bank unité In making a guaranty note to 
eecure a loan to the bank previously arrangea for by the cahier Is évidence 
of rati&ation of the cashier's act. 

8. Bakçs— Notice of Dibectobs' Meetings. 

If tire directors of a banls: haVe long pursued an established custom of 
holding meetings and transactlng business at the bank durlng business hours 
whenever a, sufficient number were présent, the custom -would carry Vfith 
|t a standing notice to each director, and enable those présent to proceed, 
In the absence of a controUing by-law or statute. 

In Error to the Circuit Court of the United States for the Eastem 
Division of the District of Washington. 

The MTit of error In this case was sued out by the First National Bank of 
Spokane Falls and F. Lewis Clark, receiver of saJd bank, défendants in the 
court below, for certain errors clalmed to hâve been committed by the trial 
coiu-t in admitting and rejecting évidence, in giving and refusing to give in- 
structions to the jury, and in denying a motion for a verdict in favor of the de- 
fendants (plaintifCs in, error), in the sum of $16,021.70, with Intetest, etc. The 
action was brought by the American Exehange National Bank of New York 
to recovep the, sum of $34,472.20, with Interest thereon from the 5th day of Au- 
gust, 1893, at the rate of 8 per cent per annum, and Interest on the sum of 
$50,000, at the rate of 6 per cent, per annum from the Ist day of May, 1893, 
to the 5th day of August, 1893. The complalnt allèges, substautially, that on 
or about the 9th day of November, 1892, the défendant the First National Bank 
of Spokane Palis, by and through its cashier and board of directors, borrowea 
of the plaintiff, the American Exchange National Bank of New York, and the 
latter, through its duly authorized ofllcers, loaned to said défendant bank, the 
sum of $50,000, which sum was then and there, by and with the authority and 
consent of the cashier and board of directors of the défendant bank, placed to 
the crédit of défendant bank on the books of the plaintlfC bank, and was after- 
wards, but prior to the 26th day of July, 1893, drawn upon by the défendant 
bank, and fuUy paid out by the plaintiff bank upon the checks and drafts of 
défendant bank, in the due and ordinary course of business between the two 
banks, the plaintifC bank, during ail the times and periods mentioued, being 
the défendant bank's correspondent in the city of New York; that it was agreed 
that said loan should bear interest at the rate of 1% per cent, per annum until 
said rate should be changed by mutual agreement; that afterwards. on the 7th 
day of March, 1893, it was mutually agreed between said banks that the rate 
of interest upon said loan should be changed from 1% per cent, per annum to 
6 per cent, per annum; that on the 26th day of July, 1893, the défendant bank 
became and was insolvent, closed its doors, and shortly thereafter went into the 
hands of a receiver for liquidation, défendant F. Lewis Clark being appointed by 
the comptroUer of the currency as such receiver; that for a long tlme prior 
to the making of said loan of $50,000, as aforesaid, the plaintifC bank was, and 
continued to be up to the date when the défendant bank closed its doors, the 
regular correspondent of the latter bank in the clty of New York, and during 
ail of said period there was a large and varied account between the two banks, 
upon which thè défendant bank received the crédit of said $50,000; that at the 
time the défendant bank closed Its doors, as aforesaid, there appeared to be 
a balance of $15,527.80 on the said account in favor of the défendant bank, 
which amount the plaintiff bank then and there credlted upon said loan of 
$50,000; that but for said crédit of $50,000, so entered upon said account, as 
aforesaid, in favor of the défendant bank, on account of said loan, there would 
nave been an overdraft of $34,472.20 against the défendant bank at the time 
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It closed its doors, Instead of an apparent balance In Its favor. The answer 
contained a gênerai déniai as to the fact of the alleged loan to the défendant 
bank, and set up, as a further and separate défense and counterclaim, that on 
the date of the suspension of the défendant bank, wblch was tbe 26tli of July, 
1893, the plaintifC bank had in its hands, belongmg to tJie défendant bank, 
funds, moneys, and crédits amounting to the sum of ¥16,383.49, for which sum, 
with interest thereon at 8 per cent per annum from the 26th day of July. 
1893, judgment was prayed. Both sides introduced évidence, and, after trial 
duly had, the jury retumed a verdict for the plaintifC bank, the défendant 
In error hère, for the smn of $34,713.71, with interest on the same from May 
4, 1893, to April 30, 1896, amounting to $6,225.35, and aggregating a total of 
$40,939.06, for which sum judgment was entered In favor of the plaintifC bank. 

0. S. Voorhees (Jones, Voorhees & Stephens, of counsel), for plain- 
tiffs in error. 

Blake & Post, for défendant in error. 

Bef ore GILBEET, ROSS, and MORROW, Circuit Judges. 

MOEROW, Circuit Judge, after stating the case as above, delivered 
tlie opinion of the court, as f ollows : 

The assignaient of errors contains some 59 speciiications, but the 
principal one to be considered by this court, the détermination of 
which will go far in disposing of many of the remaining ones, is the 
Ist, to wit : 

"That the court erred in givlng any Instructions whatever to the jury, except 
an instruction to find a verdict for défendants for the sum of $16,021.70, for 
the reasons that there was no évidence whatever in sald cause tending to show 
any riglit of the plaintiff to a verdict in said cause agalnst said défendants or 
either of them, and that the évidence In sald cause required the jury to flnd a 
verdict for défendants for the sum of $16,021.70, together with interest thereon 
at the légal ratfe." 

This assignaient of error raises the question whether there was any 
évidence tending to show that the plaintif! was entitled to the ver- 
dict. However, preliminarily, and before considering this assign- 
ment of error, two other assignments of error (Nos. 35 and 36), relat- 
ing to the admission in évidence of two dépositions, may with pro- 
priety be disposed of. It is contended, under thèse two assignments, 
that the notice given of the taking of the dépositions of Edward 
Burns and Dumont Clarke, two witnesses on behalf of the plaintifE 
bank, was not reasonable in point of time, and that the certiûcate 
of the notary public was fatally détective, in that it failed to certify 
that such notary was not, at the time of the taking of such déposi- 
tions, of counsel or attorney to either party, and was not interested 
in the event of the cause. The évidence of thèse two witnesses was 
of great importance to the plaintifif bank, and its suppression would 
hâve withdrawn from the considération of the jury évidence without 
which it is diflScult to see how they could hâve found a verdict in 
favor of the plaintifE bank. With respect to the reasonableness of 
the time, notice was given by the attorneys for the plaintiff bank at 
Spokane to the attorneys for the défendant bank and the receiver, 
on February 29, 1896, that the testimony of Edward Burns and Du- 
mont Clarke, résidents of the city of New York, would be taken, 
under the provisions of sections 863, 864, and 865 of the Revised Stat- 
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utes, before Oarlton J. Barnes, a notary public in and for the city and 
coijnty of New York, at the law ofiSces of Cardozo & Nathan, No. 
120 Broadway, in the city and state of New York, on the lOth day 
of March, 1896, at 10 a. m., and thereafter from day to day, as the 
taking of the dépositions might be adjourned. This notice was duly 
received and acknowledged by the attorneys for the défendant bank 
on February 29, 1896. It gave them 10 days witliin which to com- 
municate with their représentatives in New York, and to prépare 
for the taking of the dépositions. WTiile this notice was short, it 
cannot be said, under the circumstances, to hâve been so unreason- 
able, without any showing on the part of the défendant bank that 
bona flde efforts were made by them to be represented at the taking of 
the dépositions, as would justify the trial court in suppressing the 
dépositions. It is' true that the défendant bank was deprived of the 
cross-examination of thèse two witnesses, but this could hâve been 
avoided had there been ail due diligence and alacrity in the matter. 
No eiïort, so far as the records show, appears to hâve been made 
to secure a postponement of the examinations. Five or six days, at 
the most, under ordinary circumstances, would hâve sufficed to write 
to New York and communicate with attorneys there to be represented 
at the examination. This would still hâve left four or flve days in 
which to prépare for the taking of the dépositions. As a matter of 
fact, the taking of the dépositions did not begin on the lOth of March, 
1896, but it was continued to the next day, the llth of M 'h. The 
question of reasonableness of notice dépends, obviously, vip.,ii the cir- 
cumstances of each particular case. It is a relative question. What 
may be reasonable in one instance may not in another. The chief 
features to be considered in determining whether a certain notice is 
or is not reasonable are distance, number of witnesses, and facility 
of communication and to obtain proper représentation. Consider- 
ing ail of thèse éléments with référence to the taking of dépositions 
in a place like New York City, and particularly with respect to the 
circumstances of this case, we think that the notice was reasonable. 

With respect to the claim that the certificate of the notary public 
is fatally defective in the particular above indicated, it is enough to 
say that the certificate, as it appears in the printed transcript of 
record, contains the following statement: "That I am not of counsel 
nor interested in any manner whatever in this cause." This would 
seem to comply substantially with the provisions of section 863 of the 
Revised Statutes. Donahue v. Eoberts, 19 Fed. 863; Coal Co. v. 
Maxwell, 20 Fed. 187; Stewart v. Townsend, 41 Fed. 121; 1 Fost. Fed. 
Prac. (2d Ed.) p. 512, § 286. The action of the lower court in deny- 
ing the motion to suppress the dépositions, and in admitting them in 
évidence, was, we think, correct and proper. 

Reverting to the Ist assignment of error, it is hardly necessary 
to observe that the function of this court, in reviewing a case upon 
a writ of érror, is not to try the case de novo, but simply to ascer- 
tain whether there was sufflcient évidence to go to the jury. Pleas- 
ants V. Fant, 22 Wall. 116, 122; Oommissioners v. Clark, 94 U. S. 
278, 284; EUio^t v. Railway Co., 150 U. S. 245, 246, 14 Sup. Ct. 85; 
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Eailroad Co. v. Johnson's Adm'x, 44 U. S. App. 1, 16 C. G. A. 317, and 
69 Fed. 559, and cases tliere cited. 

There is no question as to the fact that the plaintiff bank, the 
American Exchange National Bank of New York, advanced the sum 
of 150,000. It is contended by the plaintiff bank that the évidence 
shows that this sum was advanced or placed to the crédit of the 
First National Bank of Spokane Falls; while it is claimed on the 
other hand, by the défendant bank and F. Lewis Clark, its receiver, 
that the évidence tends to show that the money was advanced to the 
directors of the bank upon their individual responsibility. The 
jury, by their verdict, necessarily adopted tbe view that the money 
had been advanced to and drawn by the défendant bank, and not by 
the directors individually. Were they justifled in so finding, and 
were the rulings and instructions of the court in this respect correct? 
It appears from the évidence that the plaintiff and défendant banks 
were at the time of the loan, and had been for some time previous, 
corresponding banks; that from the fall of 1890 to 1892 the défend- 
ant bank had had some tbree or four runs which had embarrassed 
it very much, almost compelling it to close its doors on two or three 
occasions ; that in the fall of 1891 Mr. Horace L. Cutter, the cashier 
and one of the directors of the bank, had occasion to take a trip 
East; that, before going, he talked with several of the other direct- 
ors about the advisability of making arrangements with some of the 
bank's Eastern correspondents to allow the bank, in case of an 
emergency, an overdraft ail the way from $25,000 to |100,000; that 
while no express and spécifie authorization to incur a loan for the 
bank appears to hâve been given by the board of directors to Cutter, 
as its cashier and one of the directors, nevertheless, in pursuance 
of the conversation had as stated, Cutter, while in New York City, 
called at the place of business of the American Exchange National 
Bank of New York, and had an interview with its vice président, 
Mr. Dumont Clarke, and its cashier, Mr. Edward Burns, relative to a 
loan or advance of |50.000 or $100,000 should his bank need such a 
sum. The testimony of Cutter, who was called as a witness for the 
défendant bank, as to the arrangements he effected to secure the loan, 
is briefly as follows : 

"Q. Did you hâve any conversation with the said Clarke and Burns in tlie 
City of New Yorlj, in the fall of 1891, relative to the loan of flfty or one hun- 
dred thousand dollars? A. I did. Q. Now, you may state, Mr. Cutter, in détail, 
as fully as you can, such conversation. A. In the fall of 1891—1 think it was 
in the fall of 1891—1 was in New York City, and called at the American Ex- 
change National Bank, and had an interview with Mr. Clarke, the vice prési- 
dent of the bank, and Mr. Burns, the cashier, relative to a loan of fifty or a 
hundred thousand dollars. I said at the time that I did not désire to use the 
crédit of the bank, but that certain of our directors, who owned the majority 
or most of the stock of the bank, would give their individual liability therefor. 
Upon my going there tbie foUowing day, they told me that we could hâve it. 
It was then arrangea that the fifty thousand dollars or the loan we might take 
would be placed to the crédit of the First National Bank of Spokane on spécial 
account by the giving of this individual liability of the directors. * • * Q. 
ïon may state what was said in the conversation on the second day to which 
you hâve alluded, in connection with the crédit upon which this loan was made. 
A. It was simply to be placed to the crédit of the First National Bank of Spo- 
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liane on spécial account, on the Indiyidual liability of the members constituting 
the board of dlrectors." 

Edward Bums, cashier of the American Exchange National Banli of 
New York, called for the plaintiff bank, testifled: 

"Q. Will you please state fuUy the conversation that you had with Mr. Cutter 
In October, 1891? A. Mr. Cutter and the président and myself talked for some 
time in regard to thé matter of loaning him flfty or one hundred thousand dol- 
lars. The principal part of the conversation related to the manner In which 
it VFOuld be loaned, and this was for the reason that Mr. Cutter stated that he 
was unwilling to let his printed statements go forth in his community showlng 
hlm a borrower of money. He wished therefore the loan to be arranged in 
sueh a way as to avoid making this statement. We showed him how the loan 
could be made so that he could hâve a crédit on our boolis, and yet not need 
to prlnt on his statement the rediscounting of any of his bills receivable, the 
metliod which we told hlm of being as follows: We to charge the First Spo- 
liane spécial account, say, $50,000, and crédit the First National Banli account 
(the gênerai account) $50,000. ïliis would give him the $50,000 to draw against 
on his regular account on his books. This would really show as against him, 
as an item due to banks. When I say 'this,' I mean the S50,000 would appear 
on his books as an item due to banks. Q. Give what Mr. Cutter said in the 
connection. A. Cutter -was entirely satisfled with this plan, as It covered the 
very point he wanted to cover, as it afCorded a plan to enable him to borrow 
without showlng It as rediscounted paper on his statement. Xhe plan which 
we proposed to Mr. Cutter was one which was used In many cases by banks 
which had the same object in vlew as that mentloned by Mr. Cutter; that is, 
the avoidance of prlntlng bills rediscounted on the statements which they would 
be called upon from time to tlme to make by the comptroHer. Q. State 
whetlier at that interview you did agrée with Mr. Cutter to makc any loan, 
and, if so, on what terms. A. We did agrée tx) loan the First National Bank 
of Spokane $50,000 against the guaranty of his board of dlrectors. The rate 
was made as low as one and one-half per cent., on account of an understanding 
that was had that the money was needed chiefly as a balance with us." 

Mr. Dumont Clarke, vice président of the plaintiff bank, testifled as 
a witness on its behalf , as follows : 

"Q. Will you state fuUy the conversation then had with Mr. Cutter? A. The 
conversation was in relation to an accommodation which he desired or might 
désire. He wanted to place it in a shape that it would not appear upon any 
statement that he might render to the comptroller, as bills rediscounted for his 
bank. It was then suggested that we might make for hlm, as we did oc- 
casionally for some others, a spécial account; and, m case of his desiring ac- 
commodation, we could charge that spécial account, and crédit his gênerai ac- 
count. In his statement it would then .appear as due to banks. He was to 
give us as securlty, in case he needed such accommodation, a guaranty signed 
by his board of dlrectors, or a major portion of them. Q. Did you hâve any 
talk with him as to a loan, or the amount of a loan, your bank should make 
when called upon? A. He wanted from flfty to one hundred thousand dollars. 
Q. What did Mr. Cutter say, if anything, in regard to this plan of borrowing 
money? A. The arrangement suited Mr. Cutter entirely." 

In pursuance of this arrangement, the évidence tends to show that 
the suni of |50,000 was placed to the crédit of the First National Bank 
of Spokane, and the monthly statements, designated as "Plaintiff 's 
Exhibit 1" and "Plaintiff's Exhibit 5," and the vouchers accompany- 
ing the same, designated "PlaintifiE's Exhibit 3," tend to establish the 
facts that on the 9th day of November, 1892, the défendant bank was 
given a crédit of $50,000 on the books of the plaintiff bank, and that 
thereafter, between said 9th day of November, 1892, and the 26th day 
of July, 1893, inclusive, the latter being the date w'hen the défendant 
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bank closed its doors, the account of fhe défendant bank with the 
plaintifE bank was drawn upon only in tlië usual and ordinary course 
of business between corresponding banks, and the moneys, funds, and 
crédits on deposit with the plaintifif bank were paid out only upon 
drafts, checks, and orders signed by the duly anthorized ofScers of the 
défendant bank issued to its customers in the usual and ordinary 
course of business. It appearg, further, that the sum of |50,000 was 
not fuUy used up until the I4th of February, 1893, when it appears 
that the whole amount, and more, had been drawn out by the défend- 
ant bank in the regular course of business between the two banks. 
While thié was the way in which the aecount stood between the two 
banks, the account on the boôks of the défendant bank appeared in 
this way: Prickett, one of the directors, was credited on his account 
with 150,000 on the 28th of January, 1892, that being the same day 
on which the note for $50,000 was executed to the plaintiiï bank. On 
October 3, 1892, f oUowing, he was charged with |50,000, and the whole 
account was closed out so far as he was concerned, at that time. On 
December 15, 1892, the American Exchange National Bank spécial 
account of |50,000 was credited, on the books of the défendant bank, 
with 150,000, and the gênerai account charged with $50,000, the effect 
of which was to close the spécial account, and carry the $50,000 into 
the openor gênerai running account between the two banks. It was 
testifled thàt Prickett held the $50,000 as trustée for the other signers 
of the note, and then advanced it to the bank, or rather used it in pay- 
ment of $50,000 of the $150,000 increased capital stock. The capital 
stock was credited, on October 3, 1892, with $150,000. This amount, 
it was testifled, was made up from $98,000 in paid-up dividends, to 
which the directors added certain small sums, aggregating $2,000 
more, making $100,000; and this sum, with the $50,000 credited on the 
books to Prickett's account, went to make up the $150,000 increased 
capital stock. 

It is a significant fact that through ail thèse charges and crédits, 
where it appeared that Prickett held the $50,000 as trustée for the di 
rectors who signed the note therefor, and then advanced it to the de- 
fendant bank in payment of $50,000 of the increased capital stock, the 
plaintiff bank did not know Prickett as trustée of this money. It had 
not advanced or agreed to advance the money to Prickett as trustée. 
On the contrary, its contention ail through the trial was that the mon- 
ey had been placed to the crédit of , and loaned to, the défendant bank, 
and not to the directors individually, and that the directors' note was 
simply a collatéral security, — a "guaranty note." The évidence tend? 
to show that it dealt with, and only with, the défendant bank in the 
regular course of business as a corresponding bank. The money was 
not drawn by Prickett as trustée or other wi se, but by the défendant 
bank in the regular course of business. The $50,000 was never in the 
possession or under the control of Prickett as trustée or otherwise; 
for, the first time crédit was given by the plaintiff bank was on Xovem- 
ber 9, 1892, which was over a month after Prickett's account as trustée 
with his own bank had been closed out, on October 3, 1892. More- 
over, this was some nine months after Prickett was first credited, on 
the books of the défendant, with the sum of $50,000 as trustée, viz. 
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Jî^nuaiy 28, 1892. As a matter of fact, Prickett and hîs associâtes 
stiU, owe the $50,000 wMch it is claimed Prickett advanced in payment 
of increased capital stock. It is apparent, therefore, that, whatever 
p.rivate arrangements or understanding tlie directors of the défendant 
bank may 'hâve had anaong themselves with respect to how this ad- 
vance or overdraft of f 50,000 should appear upon their books, that 
could not afifect the légal rights of the plaintiff bank to the défendant 
bank, proyiding the jury believed from the évidence that the plaintiff 
bank had loaned the défendant bank, and not the directors individ- 
ually. If the jury believed that the plaintiff bank had simply placed 
to the crédit of the défendant bank the sum of |50,000 should the lat- 
ter need that sum or any part of it, and had secured a guaranty note 
from the directors of the bank as collatéral security theref or, and that 
such was the resuit of the arrangements enter ed into between Cutter, 
on behalf of the défendant bank, and of Clarke and Burns, on behalf 
of the plaintiff bank, it had the right to place such construction on the 
account of Prickett, as trustée, as it stood upon the books of the de- 
fendant bank, as was consistent with the view which it took that the 
money had been borrowed by the bank, and used by the bank, and not 
by the directors individually. There was évidence, further, tending 
to show that the plaintiff bank charged the défendant bank, and not 
the directors, with the interest on the loan. In this connection it is 
signiflcant that on the books of the défendant bank, under date of May 
4, 1893, there appears a charge to the profit and loss account of 
$735.49, as interest on the amount borrowed from the American Ex- 
change National Bank. No attempt was made by the American Ex- 
change National Bank to charge the dkectors with interest. No 
charge for interest was made against the directors on the books of 
the défendant bank. No exception was taken at that time, or at any 
subséquent time, until the trial, to the plaintiff bank charging the 
défendant bank, and not the directors individually, with the interest. 
It is true that at the trial, for the first time, the witness Cutter sought 
to explain this by stating that the charge to profit ànd loss was only 
made temporarily. But this explanation was for the jury to con- 
sider, and give such weight to it as they deemed proper. Evidence 
was also introduced on behalf of the défendant bank tending to show 
that the note given by the directors of the bank was intended as their 
Personal promissory note, and not as collatéral security for the money 
loaned to the bank. On the other hand, évidence was introduced 
on behalf of the plaintiff bank tending to show that the note was a 
guaranty note, intended solely as collatéral security. The évidence 
was conflicting, and it was for the jury to détermine the fact. The 
note was as follows : 

"First National Bank. 

"Jas, N. Gloyer, Prest H. W. Fairweather, Vice Prest. Horace L. Cutter, 
Cashier. F. K. McBroom, Asst. CasUer. 

"Spokane, Wash., Jany. 28th, 1892. 
"$50,000. For value recelved, we promise to pay to the American Exchange 
National Bank of New York City, or order, in gold coin of the United States of 
America, any and àll sums of money Whlch the said American Exchange National 
Bank of New York City may loan or advance to the First National Bank of Spo- 
kane, Washington, or on its aoeount, to the amount of flfty thousand dollars, and 
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wlth interest on such loaas and advanees from the tlme the same are made 
respectively, at the rate o£ six per cent per annum; said payment to be made 
by us on demand, said advanees or overdrafts belng made at our spécial 
instance and request, and upon the faith of this understandlng, and this ob- 
ligation shall always apply to the balance of the First National Bank of Spo- 
kane, Washington, indebtedness or llability to said American Bxchange Na- 
tional Bank of New York City, after déduction of ail payments made before 
demand thereon. 

"[Signed] James N. Glover. 

"[Signed] Horace L. Cutter. 

"[Signed] J. L. Prickett. 

"[Signed] H. W. Fairweather. 

"[Signed] J. Monaghan." 

Aside from the tenus of this instrument, it is a signiûcant fact that 
Cutter, while denying in Ms testimony that the note was intended as 
a guaranty for the loan to the bank, spea]is of the note as a guaranty 
note in a letter sent by him to the plaintifE banlî, inclosing the note in 
question. That part of the letter introduced in évidence, and marked 
"Exhibit A," is as follows: 

"Spokane, Wash., Jan. 28th, 1892. 

"Edward Burns, Esq., Cas. American Exch. Natl. Bank, New York City— Dear 
Sir: I inelose herewith individual guaranty note of the direetors of this bank, 
?50,000, being % of the Mne arranged with your people when I was last In 
your City (Oct, 1891), to be eredlted as suggested by you to our spécial account, 
and applied on our active account as required. We do not know that we shall 
hâve occasion to use this, but thought best to hâve it with you in case we find 
it to our advantage to do so. * * • Horace Jj. Cutter, Cas." 

In answer to this letter, E. Burns, cashier of the plaintiff bank, sent 
tue f ollowing reply (Exhibit E) : 

"New York, Feb. 6th, 1892. 

'Horace L. Cutter, Esq., Oashr., Spokane Falls, Wash.— Dear Sir: Your 
favor of the 28th ult. reeeived, with inclosure, guaranty of the direetors of your 
bank, which we file away for use whenever you get ready to call upon us. 
* * * E. Burns, Cashr." 

Cutter, in his testimony, claimed that he had used the word "guar- 
anty" inadvertently. The jury undoubtedly gave such weight to this 
statement as they saw flt. It is unnecessary to refer to other évi- 
dence introduced in this connection. The jury, as stated, returned a 
verdict in favor of the plaintiff bank, thereby necessarily finding that 
the loan was made to the bank, and not to the direetors individuallv. 
But it was not only necessary that the plaintiff bank should hâve made 
the loan to the défendant bank, and not to the direetors individually ; 
but Cutter, the one who negotiated the loan or advance, must hâve had 
authority to do so from the board of direetors, or else his unauthorizod 
acts in that direction must hâve been ratifled hj the board of direetors. 

As was said in Bank v. Armstrong, 152 U. S. 346, 350, 14 Sup. Ct. 
574, which is a case of striking similarity to that at bar: 

"It may be conceded that the New York bank acted upon the theory that 
the loan was to the Ohio bank, and took the notes and certiflcates of stock as 
collatéral. But the liability of the Ohlo bank Is not a necessary conséquence 
of such a concession. It bas further to be shown that the Ohlo bank was 
really a party to the transaction, either by having authorized Harper to effect 
the loan on its behalf , or by having ratifled his action and having accepted and 
mjoyed the proceeds of the discount." 
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In determining this question in tkts case, we must return to the aetsi 
of Gutter in negotiating this loan. We flnd that when he returned to 
Spôkane, Wash., he apprised t!h,e directors of what he had donc. 
James N. Glover, président of the défendant bank, testified: 

"Q. Did you hâve any talk wlth Mr. Cutter, in connection with other members 
of the board, after he came back, as to what he had done in that direction? A. 
Yes, sir; I think I remember of some little conversation with Mr. Cutter after 
he returned fi-om Nevr York, from his trip, in référence to the results of his 
trip. Q. Well, what did he report about that? A. Mr. Cutter stated to me 
that he had arrangea with the American Bxchange National Bank to get fifty 
thousand dollars, and that in case of an emergency they were to extend it to 
a hundréd thousand. I think I asked him the question on what kind of terms 
he got it. He sald they agreed to allow us the use of that ftmount of money, 
and charge ns a very reasonable interést,— I forget now just what the interest 
was,— at any time that we used it, ànd for such amounts as we used, only. Q. 
What security did he say they demanded, if any? A. At that time he did not 
mention any security at ail. Q. Well, did he afterwards? A. Well, as my 
recolleetion serves me,— of course, I could not hâve told the date,— but there 
was a noté came along after a bit during thé winter season (the jvinter of '92,— 
'91 and '92); the note that this seems to be a copy of, or the original note, per- 
haps,— the original, I guess. And he then stated that they had required a note 
of the directors,— a directors' note; and stating, of course, at the same time, 
that in case we did not use the money, that we would bave no interest to pay; 
and upon that représentation we signed this note that is hère. That we did 
not require it as a bank at that tîme. We did not require any money, because 
we had plenty of money of our own at that time, but this arrangement, as I 
understood it, was, as I stated before, was simply to guard against trouble in 
case we needed money, had a run or flustration of business affairs, so that we 
required a little assistance, we were to hâve it." 

Mr. H. W. Fairweather, a director and vice président of the bank, 
testified: 

"Q. Do you remember the time when Mr. Cutter went to New York, In '91,— 
fall of '91? A. Yes. Q. What conversation, if any, did you hâve wlth him, 
either before or after, about his mission to New York, and especially with the 
American Exchange National Bank of that city? A. Oh! We talked the mat- 
ter over with Mr. Cutter, to see if we could raise some money. He thought he 
could, with our Bastern correspondents at St. Paul, Chicago, and elsewhere. 
Q. Whom do you mean by 'we' ? A. Wéll, that Is the directors,— the board,— 
at an informai meeting. We were usually ail in there, and we would Just 
say, 'Let's hâve a meeting.' That would be call for it,— Personal notice. That 
is the way most of our meetings were held. Q. Well, for whom vi^ere you ex- 
pecting to get money, or trying to get money, arrangea to get money? A. For 
thç bank. Q. Well, what did Mr. Cutter tell you about the resuit of his mission 
to New York after he returned? A. Oh! When he came back, he said he had 
arranged for a flfty thousand dollar option or overdraft, in case we required it, 
with the American Exchange National Bank, and he had asked for a hundred, 
and possibly might reaeh a 'hundred. * ■• * Q. When, If at ail, was it 
brought to your attention that any sort of secm-ity should be advaneed? A. 
Oh! Not until some time the foUowing January. Q. Well, what was the oc- 
casion at that time? A. I think Mr. Cutter then said he had promised a di- 
rector's note as a sort of guaranty for this flfty thousand dollar overdraft, and 
that he had asked for it, and they had asked for the note." 

Mr. Cutter, i^hile denying that he had any previous authorization 
from the board of directors to incur a loan for the bank, admits that, 
when he returned, he apprised the directors of what he had done, and 
subsequently 'secûred their signatures to the guaranty note. It is 
true that there is no record of the minutes of any meeting in which 
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the acts of Cutter were expressly ratifled; but this is unimportant, 
in View of the fact that the évidence tends to show that tte meetings 
of the board were purely informai. As a matter of fact, no record or 
minutes were kept of the proceedings of any of the meetings thus in- 
f ormally held, except at the regular meetings of the board ; and the 
évidence shows that but two or three regular meetings were hetd dur- 
ing the year. The other meetings were entirely informai; that is, 
they occurred generally during business hours, and whenever a sufiB- 
cient number of directôrs were présent. It afflrmatively appears 
that this was the custom of the directôrs. As stated, no minutes of 
thèse fréquent informai meetings were kept, and the recollection of 
those directôrs who testified as to what took place or what was said 
does not now seem to be very clear. But, however this may be, a 
stronger évidence of ratification can hardly be imagined than when 
ail the directôrs, excepting one, who was then absent from the state, 
signed the guaranty note. It is true that Cutter dénies that it was 
signed or intended as a guaranty note, and Glover testifies that he 
did not understand that it was a guaranty note; but, on the other 
hand, both Clarke and Burns, respectively vice président and cashier 
of the plaintiff bank, and Pairweather, one of the directôrs of the 
défendant bank, and one of those who signed the note, testify that the 
money was loaned to the bank, and that the note was intended as a 
guaranty note. This confiict in the évidence was for the jury to 
détermine. Further évidences of a ratification, which the jury were 
entitled to consider, were the fact that the interest on the amount 
loaned was charged up to the défendant bank, and not to the direct- 
ors indlvidually, as has been already indicated; that on the 5th of 
June, 1893, shortly before the défendant bank closed its doors, a tele- 
gram was sent by the défendant bank through Cutter, as cashier, 
to the plaintiff bank, asking for the additional |50,000, which Cutter 
had stated he might désire to draw on the plaintiff bank in case his 
bank, in a period of emergency, should require that further sum. 
The jury were entitled to consider ail of thèse facts and circumstan- 
ces in determining whether or not there was a ratification, express 
or implied, by the board of directôrs. As the verdict was a gênerai 
one, the court cannot say whether the jury found that the loan was 
made upon a préviens authorization or a ratification. But, in any 
event, the verdict would stand; for we think there was sufûcient evî- 
dence to go to the jury of a ratification of Cutter's acts as cashier 
and director, within the rule laid down in Bank v. Armstrong, supra. 
There it appeared that one E. L. Harper, vice président and gênerai 
manager of the Fidelity National Bank of Cincinnati, Ohio, had bor- 
rowed the sum of $200,000, which was secured by collatéral notes 
signed by one A. P. Gahr, and indorsed by said E. L. Harper. The 
money was borrowed from the Western National Bank of New York. 
The latter bank brought suit against the receiver of the Fidelity Na- 
tional Bank of Cincinnati, Ohio, alleging that the Fidelity National 
Bank was indebted to the complainant bank in the sum of |i207.290, 
on account of a loan made on May 28, 1887, by the New York Bank 
to the Ohio Bank, "at the spécial instance and request of E. L. 
Harper, who was then the vice président and gênerai manager of the 
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said Fidelitj National Bank, with fuH authority to make said loan 
on its behalf." The answer denied tliat the Fidelity National Bank 
was indebted to the complainant bank; that the complainant had on 
May 28, 1887, or at any time, loaned the Fidelity National Bank the 
sum of two hundred thousand dollars, or any other sum; and alleging 
that the notes mentioned in the Mil, made by A. P. Gahr, and in- 
dorsed by E. L. Harper, were dis^ounted by the complainant bank 
for said Harper, and that the proceeds of such discount were received 
by said Harper; that the said notes were at no time the property of 
the Fidelity National Bank; and that the Fidelity National Bank 
never had any interest in said transaction, and was in no way respon- 
sible therefor. The cause was tried, and a decree entered dismissing 
the bill. On appeal to the suprême court, the decree was afSrmed, 
it being held that the said Harper had neither been authorized to 
borrow the money, nor had his action in so doing been ratified by the 
board of directors of which he was vice président. Mr. Justice 
Shiras, in delivering the opinion of the court, said : 

"Even, therefore, If it be conceded that it was within tlie power of tlie board 
of directors of the Fidelity National Banlî to borrow $200,000 on time, it Is 
yet obvions tliat the vice président, however gênerai his powers, could not ex- 
ercise such a power unless speciaUy authorized so to do; and It Is equally 
obvious that persons dealing with the bank are presumed to know the extent 
of the gênerai powers of the oflBcers. Without pursuing this part of the sub- 
ject further, we think it évident that Harper liad no authority to borrow this 
money, and that the bank cannot be held for his engagements, even if made in 
behalf of the bank, unless ratification on the part of the bank be shown. It 
is scarcely necessaiy to say that a ratification, to be efflcacious, must be made 
by a party Who has power to do the act in the flrst place,— that is, in tlie 
présent case, the board of directors; and that It must be made wlth knowledge 
of the material facts. There is not the slightest évidence shown in this record 
that the board of the Fidelity National Bank, by any act, formai or informai, 
undertook to ratlfy Harper's action In the premises, or that they ever had aoy 
knowledge of the transaction." 

Bringing the présent case within the rule of ratification laid down 
in the case just cited, we think there was sufflcient évidence of a 
ratification to call for the judgment of the jury. The fact, aiso, 
that the défendant bank used the money, drew on it in the usual 
course of its business between the two banks, would tend to bring 
the case within the doctrine recognized in the case just cited, "that a 
corporation may become liable upon contracts assumed to hâve been 
made in its behalf by an unauthorized agent by appropriating and 
retaining, with knowledge of the facfs, the beneflts of the contracts 
so made in its behalf." See, also, Bank v. Patterson, 7 Oranch, 299; 
Bank v. Dandridge, 12 Wheat 64; Zabriskie v. Eailroad Co., 23 How. 
381; Gold Mining Co. v. National Bank, 96 U. S. 640; Gas Oo. v. 
Berry, 113 U. S. 322, 327, 5 Sup. Gt. 525; Pennsylvania E. Go. v. 
Keokuk & H. Bridge Co., 131 U. S. 371, 381, 9 Sup. Ct. 770. While 
the évidence in some respects may not be as strong and satisfactory 
as might be desired, still, in our opinion, there was sulScient to go to 
the jury, and their verdict should not be disturbed. The action of 
the court below in declining to instruct the jury to flnd for the ,)lain- 
tififs in error was therefore proper, and is not error. This disposes 
of the Ist assignment of error. 
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The 2d, 3d, 4th, 5tli, 6th, 7th, Sth, and 9th assignments of error re- 
late to instructions given to the jury. We are of opinion that there 
was no material error, to tlie préjudice of the plaintiffs in error, com- 
mitted by the court in thèse instructions. They appear to be proper 
and fair, and to state the law, as applied to the évidence presented in 
the case, clearly and fully. 

The lOth assignment relates to the refusai of the court to instruct 
the jury that, unless ail of the members of the board of directors were 
présent or notifled to be présent, any action taken by the board in con- 
nection with the 150,000 loan would not be binding on the bank, with- 
out the further qualification subjoined that, if any member of the 
board of directors was absent and beyond the reach of notice within a 
reasonable time, a valid meeting of the board might be held without 
his being présent, or without his being actially notiûed, so long as a 
quorum of the board were présent or were notified. The court ex- 
plained to the jury that the by-laws of the company, as introduced in 
évidence, did not, nor did the law, prescribe the kind of notice; that a 
good notice might be given by a writing specifying the time and place 
and object of the meeting, delivered to or sent by mail to each of the 
directors, or a messenger^ig'ht be sent to notify the directors to meet, 
or they might notify each other of the time and place of meeting, or if 
the directors had a stated time for meeting, which they ail knew about, 
a meeting held at that time and that place would be deemed a meeting 
of which ail had notice; and if it was the regular custom, pursued for 
a number of years, for the directors to hold a meeting and transact the 
business of the bank at the banking house during business hours when- 
ever a sufflcient number were présent, that custom would carry with 
it a notice to each of the directors of a meeting to be held within the 
business hours of the bank for transacting the banking business, and 
whenever a sufficient number were there assembled, and took action 
upon the business of the bank within the powers of the board of di- 
rectors, it would be deemed a meeting held, of which ail the members 
of the board had notice. Thèse remarks accorded with the évidence 
in the case about the manner in which the meetings were held, and 
appear to be proper and correct. It appeared that Cyrus Happy, one 
of the directors of the défendant bank, was not présent at some of the 
meetings, and that he was absent from the state during the month of 
May, 1893, shortly before the bank closed its doors. 

Dillon, in his work on Municipal Corporations (2d Ed.) p. 319, § 200, 
says : 

"Ail corporators are presumed to know of the days appointed by the charter, 
statute, usage, or by-laws for the transaction of particulàr business; and 
hence no notice of such meeting for the transaction of such business Is neces- 
sary, or for the transaction of the mère ordinary aCaIrs of the corporation on 
such days; yet, if it is intended to proceed to any other act of impdrtance, a 
notice is necessary, the same as at any other time." 

Section 201. "A notice, when necessary, must, if practicable, be given to every 
member who has a right to vote." 

See, also, Thomp. Corp. § 3938; 17 Am. & Eng. Enc. Law, p. 85; 
Paola & P. R. Ry. Co. v. Commissioners of Anderson Co., 16 Kan. 308; 
Bank of Middlebury v. Rutland & W. R. Co., 30 Vt 159, 170; Waite v. 
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Mining Oo,, 37 Vt 608; Edgerly v. Emerson, 23 N. H. 555. In the 
case last cited, it was held that a corporation is bound Where a quo- 
rum of the directors meet and unité in any détermination, whether the 
other directors are or are not notifled. In Ghase v. Tuttle, 53 Conn. 
455, 12 Atl. 874, it was held that the failure on the part of some of 
the directors, who were out of the state, to receive notice, does not in- 
validate the action of the majority, forming a légal quorum at such 
meeting. It is to be observed, f urther, that section 21 of the by-laws 
of the défendant bank provided that : 

"The board of directors hold meetings at the banking hotise of said corpora- 
tion as often as seems necessary, or at such tlmes as they shall by résolution 
deslgnate. The président shall préside at such meetings. A majority of the 
number of directors shall constltute a quorum, and by a vote representing a 
majority of the number of directors may transact business and détermine any 
proposition." 

The évidence clearly showed that it was the custom of the directors 
to hold meetings whenever they deemed the same necessary; that they 
generally held informai meetings during business hours wheuever 
there was a suflflcient number to constitute a quorum. It is not pre- 
tended that any of the directors were not aware of this custom. Uu- 
der the évidence as presented, we fail to flnd any error in the refusai 
of the court as above indicated. 

The assignments of errors from and including the llth to and in- 
cluding the 57th (excepting, however, the 35th and 36th) relate to the 
admission and rejection of évidence. We fail to detect any material 
error committed by the court below in any of its rulings in this re- 
spect. The évidence, admitted over the objections of the plaintiffs in 
error, which is assigned as error, related to, and was introduced 
for the purpose of s'howing, the true state of facts surrounding the ar- 
rangements which were made for this loan or overdraft; also, to show 
a previous authorization or a subséquent ratification of Cutter's acts 
in relation thereto. The évidence so admitted was, in our opinion, 
compétent, relevant, and material. The rulings of the court in reject- 
ing the évidence indicated by the several assignments were proper 
and correct. 

Assignments of error numbered 35 and 36 hâve already been con- 
sidered by us. They related to the admission of the dépositions of 
the witnesses Clarke and Burns. 

The 57th and 59th assignments of error were practically decided 
by the flrst assignment. The 57th relates to the refusai of the court 
to grant a nonsuit, and the 59th is that the verdict was contrary to 
law and the évidence. There does not appear to be any 58th assigo- 
ment of error. 

For the reasons given above, the judgment of the court below 
should be aflarmed; and it is so ordered. 
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BOSWOETH V. ROGERS. 

(Circuit Court of Appeals, Seventh Circuit. November 16, 1897.) 

No. 429. 

Mastbr and Sehvant— Nbqligencb— Felt.ow Servant— RAiTiEOADS. 

A bralieman employed by tlie St. L. Ry. Co. was killed in a collision be- 
tween his train and a train of tlie C. R. Oo., tbrough tlie négligence of 
whose servants In cliarge of tbe latter train the accident oceurred. The 
St. L. Go. was tbe owner, and the C. Co; the lessee, of the right of way; 
and they had agreed tc^ether for Joint use of the tracks, the leasor Com- 
pany to comply wlth the régulations of the lessee company in référence to 
opération of trains, and the latter to bave gênerai control of tbe Une of rall- 
way, and each had agreed to discharge any of its agents or employés for 
just caiise at tiie demand of the other. Eeld, tbat the décèdent and tiie em- 
ployés of the C. Co. were not fellow servants. 

In Error to the Circuit Court of tke United States for the South- 
ern District of Illinois. 

Tbis action was brought by the défendant in error, Anna Rogers, as admin- 
istratrix of the estate of ber husband, Frank Rogers, deceased, to recover 
pecuniary damages resulting from the death of ber husband, alleged to bave 
been caused by the négligence of the servants of the appeilant C. H. Bosworth, 
who was at the time receiver of and engaged in the opération of the railway 
of tbe Cliicago, Peoria & St. Louis Railway Company (bereinafter termed, for 
brevity, the "Chicago Company"). Tbe St. Louis & Eastem Railway Company 
(bereinafter cailed, for brevity, the "St. Louis Company") operated a railway 
from the Mississippi river, at or near Venice, In the state of Illinois, to the In- 
diana state line. The Chicago Company operated a Une of railway from the 
City of Pékin to the clty of East St. Louis, and, by agreement between the two 
eompanies, the St. Louis Company leased to the Chicago Company, for tbe 
term of 99 years, its certain right of way between Peters and Venice, In the 
state of Illinois. The Chicago Company agreed to construct a line of railway 
over that right of way, and It was arrangea tbat the two eompanies should use 
the line of railway in common, tbe St. Louis Company agreeing to observe, 
comply with, and carry out ail reasonable rules and régulations which miglit 
from time to time be established by thè Chicago Company with référence to 
the opération of trains over the railway so' jointly occupied, and that the Chica- 
go Company should. bave the gênerai control, management, and supervision 
of the line of railway over such right of way, and the property connected there- 
with which might be used jointly by the parties, and should bave the sole con- 
trol of, management, use, location, improvements, and repairs of the line of 
railway, and the supervision of ail otBcers, agents, and employés necessary for 
such purpose; that tbe Chicago Company might from time to time establish 
and enforce such reasonable rules and régulations as it might deem necessary 
and proper; but it agreed that any of its agents or employés, for just cause, 
on demand of the St. Louis Company, should be discharged, and the St. Louis 
Company agreed, for just cause, upon demand of the Chicago Company, to 
discharge any of its agents and employés employed in référence to such joint 
use. 

About 6 o'clock on the evenlng of December 18, 1895, a soutb-bound local 
freigbt of the Chicago Company entered tbe yards of thls joint track at 
Madison. and was backed upon a slde track. The engine, having been de- 
tached, went upon the main track, and backed to the north end of the yards; 
then went upon a slde track, bauled elgbt or ten cars upon tbe main track, 
detached two or three cars from the south end, and started back north on the 
main track, to place upon the slde track tbe remaining cars. The night was 
dark, and It was ralning; and no Ughts or signais were displayed upon the rear 
end of the engine. A freigbt train of the St. Louis Company at thls Juncture 
approacbed from the north. As soon as the train was discovered by tbe crew 
of the Chicago Company, the englneer started his engine south, and one of tlie 
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train erew started north to flag the approachlng train, and met It about 12 car 
lengths from the engine of the Chicago Company, and slgnaled it to stop; but, 
before that could be done,, the ineoming freight collided wlth the train of the 
CSiicago Compaày, and Frank Rogers, who was a braljeman on the approaching 
train, and was in the service of the St. Louis Company, was liilled. The con- 
tention at the trial was largely wlth respect to the fact which crew was in fault. 
The questions sought to be presented by this writ of error are (1) whether 
Rogers was a fellow servant of the train crew of the Chicago Company; (2) 
whether the court below erroneously instructed the jury wlth respect to the 
subject of damageSi which instruction was as foUows: "If you should find from 
the évidence that the défendant- is guilty of the négligence charged in the 
déclaration, and that ttie death of the plaJntiff's husband resulted therefrom, 
while he was In the exercise of ordinary care for hls own saf ety, then the plaiu- 
tiff is entitled to recover, for her own and her chlld's beneflt, such damages as 
the jury may believe to be fair and just compensation to them for the pecuniary 
loss they hâve sustained In the death of the said Frank Rogers, not exceeding 
the amount claimed in the déclaration, five thousand dollars." There was no 
exception to the charge, but requests in varions forms to instruct the jury that 
Rogers was a fellow servant of the crew of the Chicago Company were made 
and refused. There was also an assignment of error that the circuit court erred 
In overruUng ttie motion for a new trial. 

P. B. Warren, for plaintiff in error. 

Before WOODS, JENKINS, ajid SHOWALTER, Circuit Judges. 

JENKEifS, Circuit Judge (after stating tlie facts, delivered tlie opin- 
ion of the court). The test of fellow service is a common master and 
a common service. Thèse must concur. There must be unity of serv- 
ice and control. This principle underlies every ruling upon the sub- 
ject from the time of Priestley v. Povi'ler, 3 Mees. & W. 1, and Murray 
v. Eaiiroad Co., 1 McMull. 384, the pioneer cases upon the subject, and 
Farwell v. Eaiiroad Corp., 4 Metc. (Mass.) 49 (in which Chief Justice 
Shaw delivered his masterly exposition of the doctrine of master and 
servant), down to the latest recorded décision. The exemption of lia- 
bility on the part of the master for injury occurring to one servant by 
the négligence of another servant in a common service is only permit- 
ted when the master has discharged his obligations to his servant, 
among which, notably, are: (1) To use reasonable care to furnish a 
reasonably safe place to work in, having regard to the character of the 
employment; (2) to use reasonable care to provide safe tools and appli- 
ances for the doing of the work; (3) to use proper diligence in the hir- 
ing of reasonably safe and compétent men to perform their respective 
duties; (4) in the case of railway employment, to adopt and promulgate 
proper raies for the conduct of the business. Eaiiroad Co. v. Peter- 
son, 162 U. S. 346-353, 16 Sup. Ct. 843. The servant relying upon 
the discharge of thèse duties by the master assumes the risks inci- 
dent to his Service and those arising from the default of a fellow serv- 
ant in the common service. He has a right to rely upon the dis- 
charge by the master of his duty with respect to the employment of 
compétent co-servants, and assumes only the risks of injury arising 
from the default of a co-servant upon the assumption that the du+y of 
the master has been performed. If that has not been done, and the 
servant is injured by reason thereof, he may recover oif the master 
for the injury. This is because the master has the control, and is 
bound to exercise proper diligence to employ only compétent and to 
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discharge an incompétent serrant. This duty to the servant con- 
tinues through the entire service, and furnishes a shield and protec- 
tion to him, subject to whick is his assumption of risk. 

In the case in hand there was no common master. The intestate 
of the défendant in error was in the service of the St. Louis Cîompany. 
The servants through whose fault the jury found the collision to hâve 
occurred were in the service of the plaintiff in error, the receiver of 
the Chicago Company. The deceased was engaged in the opération 
of one bf the trains of the former company. They who were neglect- 
f ul and whose neglect caused the death were engaged in the opération 
ôf the trains of the receiver of the Chicago Company. There was no 
common master. The receiver was not bound in duty to Rogers by 
any obligations of a master, because Rogers was not in his service, 
It is not correct to say that because the trains of both companies, by 
agreement between them, were operated over a joint track, under and 
according to rules and régulations from time to time established by 
the Chicago Company, therefore the servants of the St. Louis Com- 
pany in the opération of its trains over the joint track were in the 
service of the Chicago Company. They were neither operating the 
trains of the latter company, nor, in any just sensé, engaged in its 
service. It or its receiver had no control over them. It is true the 
trains were to be operated in accordance with the rules and régula- 
tions established by the Chicago Company. That was indispensable 
to the opération of a joint track; but, in so operating the trains, the 
servants of the one company did not become the servants of the other 
company; the trains of the one company did not become the trains 
of the other company; the servants of the one company did not, for 
the time being, transf er their allegiance to the other company. They 
were bound, it is true, to operate the trains according to certain rules 
and régulations to which their master had agreed ; but, in so doing, 
they discharged their duty to their own master, and not a duty owing 
by them to the other company. Neither company had control over 
the servants of the other company. Neither could discharge the serv- 
ants of the other, and the right of discharge is a sure test of control. 
It is true that the companies had agreed that, for just cause, either 
party, upon demand of the other, would discharge any of its servants 
employed in référence to the joint use of the track; but each for it- 
self had to détermine the cause, and whether it would comply with 
the demand. The stipulation gave no right to one company to dis- 
cliarge the servant of the other, and gave no control whatever over 
him. He owed service to his own master, and to no other, and could 
not be controlled or discharged by any other. Nor were thèse men 
engaged in a common service. The one set was operating the train 
of one company; the other set, the train of another company. The 
service was distinct ; none the less so because the two trains, at the 
time of the injury, were upon the same track. They were engaged in 
the like service, but not in the same service. They were not working to 
a common end. They were serving separate masters, and in distinct 
employments. Thèse views, as we think, are abundantly sanctioned by 
authority. Warburton v. Railway Co., L. R. 2 Exch. 30; Railroad Ca 
82 F.-62 
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V. Stoermer,! V: B. App. 276, 2 G. 0. A. 360, and 51 Fed. 518; Railroad 
Co.i^iCraft's Adm'x, 29 U. S, App. 687, 16 C. G. A. 175, and 69 Fed. 
124; Sawyer v. Eailroad Go., 27 Vt. 370; Eobertson v. Railroad Go., 
160 Mass. 191, 35 N. E. 775; Zeigler y. Eailroad Go., 52 Gonn. 543; 
Smith V. Railroad Go., 19 N. Y. 127; Svenson v. Steamship Go., 57 
N. Y. 108; Railroad Go. v. Hardy, 57 N. J. Law, 505, 31 Atl. 281, af- 
ûrmed in court of errors, 58 N. J. Law, 205, 35 Atl. 1130; Railroad 
Go. V. Armgtrong, 49 Pa. St. 186; Philadelphia, W. & B. R. Go. v. 
State, 58 Md. 372; Eailroad Go. v. O'Gonnor, 119 111. 586, 9 N. E. 263; 
Phillips V. Railway Go., 64 Wis. 475, 25 N. W. 544. 

There is a class of cases, of which Rourke v. GoUiery Go., 46 Law 
J. G. R 283, 1 G. P. Div. 556, Johnson v. Gity of Boston, 118 Mass. 
114, and Ewan v. Lippincott, 47 N. J. Law, 192, are examples, to the 
effect that one may be in gênerai the servant of one person, but for 
a spécial purpose, on ^ particular occasion, may make himself the 
ser^^ant of another; as where the serrant of one is lent, for the time 
being, to another, to perf orm some service for tliat other, remaining, 
however, under pay from the former. In such case it is held by thèse 
décisions that, while performing such service, he is a fellow servant 
with those in the service of the one for whom he is at the time work- 
ing, although he be under pay from another. We need not hère 
question the correctness of thèse décisions, since, as we conceive, 
they are not , pertinent tothe case in hand; for, as we hâve said, 
Rogers was in no just sensé working under employment by, or in 
the service of, or for the purposes of, the plaintiff in error. The 
Ewan Gase is referred to in the subséquent case of Hardy, in the same 
court, and is stated to havegone to the extrême, and is not to be 
considered as infringing upon the gênerai doctrine stated; the John- 
son Case was not deemed by the suprême judicial court of Massa- 
chusetts in the Robertson Gase to impair the gênerai rule ; and the 
Rourke Gase, was also distinguished upon its facts from the Warbur- 
ton Case. The case of Glark v. Railroad Go., 92 111. 43, does not 
sustain the contention of the plaintiff in error. That was an action 
by Clark against his master to recover for injuries sustained through 
the négligence of the servant of another railroad company, and it 
was held that the master was not guilty of négligence. We are of 
opinion that the court rightly ruled that Rogers was not a fellow 
servant of the train crew in the service of the plaintiff in error. 

It is further objected that the jury was instructed to award dam- 
ages to the full extent of the statute, and that the language employed 
is susceptible of that construction, within the décision in Railway 
Co. V. Austin, 69 111. 426. We are not at liberty to consider this ob- 
jection, nor other objection which may be made to the charge with 
respect to damages for failnre to call the attention of the jury to 
the éléments of damage, because no requests in either respect were 
presented, no exception was taken to the charge, and error is not as- 
signed thereon. The overruling of the motion for a new trial can- 
not be assigned for error. The judgment will be afflrmed. 
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EHODE ISLAND MORTGAGB & TRUST 00. v. MOULTON. 

(Circuit Court, N. D. Illinois, N. D. November 8, 1897.) 

Corporation— LiABiLiTT op Stockholder for Corporate Debt. 

Tlie etatutory liabllity o£ a shareliolder lu a Kansas corporation for the 
corporate debts follows the stock, so that one wlio holds stock when judg- 
ment is rendered against the corporation Is llable therefor, although he 
owned no stock when the debt accrued for Which the judgment was ren- 
dered. 

This was an action at law by the Rhode Island Mortgage & Trust 
Company against Don A. Moulton. The case was heard on de- 
murrer to the déclaration. 

T. W. Pringle and J. G. Slonecker, for plaintifE. 
J. H. Higle, for défendant. 

GROSSCUP, District Judge (orally). The action is brought against 
the défendant as a shareholder in a Kansas corporation, and the déc- 
laration sets forth the provisions of the constitution and laws of 
Kansas wherein the shareholder's statutory liability is created, the 
création of debt by the corporation, the judgment thereon, and the 
issuance of an exécution and its return nulla bona. The déclaration 
also avers that the défendant was, at the time of the judgment and 
the retum of the exécution, a shareholder in the corporation, but 
does not aver that he was such shareholder at the time the debt was 
originally created. The demurrer to the déclaration raises this ques- 
tion : Can there be a recovery against one who was a shareholder at 
the time of the judgment and exécution Vho was not a shareholder at 
the time the debt was created? After a careful examination of ail the 
authorities, I am constrained to hold that the statutory liability of 
a shareholder in a Kansas corporation follows the stock, and is, 
therefore, in force against ail shareholders who hold stock at the 
time of the judgment and default, independently of their relationship 
to the company at the date of the création of the debt The demur- 
rer will therefore be overruled. 
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(Circuit Court of Appeals, Fourth Circuit. November S, ;1897.) 

No. 200. 

Nboliobncb— Provincb of Court and Jury. 

When, in an action of négligence, the facts are nndisputed, and such 
that ail reasonable mlnds must draw the same conclusion from them, it 
is the duty of the judge to say, as matter of law, whether or not they 
make a case of actionable négligence. 

Bamb. 

In ail actions of négligence there is a prellminary question, which the 
judge must décide: Whether, granting to the testimony ail the probatlve 
force to which it is entitled, a jury can properly and justlflably infer nég- 
ligence from the facts proved. 
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8. Same — Questions por Jury. 

In 8f 11 actions founded on négligence, whenever the facts are In dispute 
or conflicting, or the credibllity of witnesses Is Involved, or the prépon- 
dérance of testimony, and wherever the facts admltted or not denied 
are sueh that fair-minded men might draw différent Inferences from 
them, It is a case for a jury. 

4. Master and Servant— Négligence op Ratlroad Company— Saebtt of 

ROADBBD. 

It is the duty of a railroad Company to provide a safe track and road- 
bed, and ^ot to expose its employés to any périls or hazards against which 
they may be guarded by proper diligence. 

5. Samk — Degree op Carb Rbqdirkd. 

ïhe degree of care required from a railroad Company in respect to the 
condition and equipment of its tracks and roadbed is to be measured by 
the exigencies of the situation, and will often dépend upon the situation 
of the road and the topography of the ground. 

6. Same — Assumption op Risks. 

Employés of a railroad company whose road runs through a land of 
steep grades assume greater risks than if upon level lands. 

7. Same— Evidence— Question for Jury. 

PlaintiflP was injured by.the derailment of a train at a sharp curve at 
the foot of a steep grade. It appearsd that there had been previous acci- 
dents at the same place from the same cause. Theie was évidence that 
a guard rail at that point would be a great safeguard. Edd, that a ques- 
tion of faet was presented for the jury, whether plaintifC was snbjected 
to any increased or unnecessary danger through lack of some appliance 
which would hâve prevented the derailment. 

8. Samb— Prksumptions. 

The happening of a railroad accident does not of Itself prove négligence, 
but, where it reveals defects such that ordinary diligence and care would 
hâve discovered and prevented them, the company cannot be free from 
the imputation of négligence in failure to adopt some safeguards or pré- 
ventive remédies in proportion to the imminency of the danger. 

9. Same — Négligence- Accidbn*. 

If an injury is the combined resuit of accident and négligence, the fact 
that the contributing cause was pure accident would not exonerate a 
défendant, if guilty of a want of ordinary care by which the resuit of the 
unavoidable calamlty might hâve been essentially mitigated. 

Goff, Circuit Judge, dissents genenaUy on the facts. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

F. A. Sondley and Théodore F. Davidson, for plaintiff in error. 
George F. Bason and Charles Price, for défendant in error. 

Before Mr. Chief Justice FULLEE, GOFF, Circuit Judge, and 
BRAWLEY, District Judge. 

BEAWLEY, District Judge. It is difflcult to mark with pro-'sion 
the exact line which séparâtes the functions of the judge from the 
functions of the jury in actions of négligence; for this being a mixed 
question of law and fact, and the terms by which it is usually defined 
hating a relative signiflcance, the rule, requiring judges to décide 
questions of law, and juries to décide questions of f^^ct, is perplexed 
with subtleties when applied to the spécial circumstances of each 
particular case. When the facts are undisputed, and such that ail 
reasonable nainds must draw the same conclusion from them, it is 
clearly the duty of the judge to say, as matter of law, whether or 
not they make a case of actionable négligence; but such is the in- 
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firmity of the human mind, and such. its idiosyncrasies, tbat minds 
equally honest may sometimes draw différent conclusions from the 
sanae tacts. In ail such cases, and wherever the facts are in dis- 
pute, it is as clearly the duty of the judge to submit them to the 
jury; for the law holds that 12 impartial men, applying their separate 
and varied observations and expériences of everyday life to the déci- 
sion of questions of fact, are more likely to reach a correct conclu- 
sion than a single judge; and this must be so, if the jury System is 
worthy to be preserved. The courts hâve long since abrogated the 
doctrine that a mère scintilla of évidence from which there might 
be a surmise of négligence is sufficient to carry a case to a jury, and 
hâve adopted the more reasonable rule that in ail cases there is a pre- 
liminary question, which the judge must décide, — whether, granting 
to the testimony ail the probative force to which it is entitled, a jury 
can properly and justifiably infer négligence from the facts proved; 
for, while négligence is usually an inference from facts, it must be 
proved, and compétent and sufficient évidence is as much required to 
prove it as to prove any other fact. The simplest définition of "nég- 
ligence" is, absence of due care under the circumstances. This seems 
easy of compréhension, but when one attempts to apply it to a par- 
ticular case the inhérent vagueness of thie terms "due care" and "rea- 
sonable prudence" becomes apparent; for there is no flxed and im- 
mutable standard by which to measure duty in the varying and di- 
verse transactions and happenings of life, and what may be due care 
in one condition and relation is the want of it in another. A pro- 
cess of ratiocination, therefore, becomes necessary, — comparison and 
déduction. When this comes into play, new difficulties arise, from 
the distinctive individualities, peculiarities, and anfractuosities of the 
human mind. Of ail the reported cases w^herein judges hâve granted 
nonsuits or directed verdicts in actions of négligence, there are few 
where other judges, equally conscientious, might not hâve discovered 
some fact which would be consideréd riglxtly capable of producing a 
différent impression on ôther minds, and therefore properly cogniza- 
ble by a jury. One clear thread seems to run through them ail, 
and that is that in ail actions founded on négligence, whenever the 
facts are in dispute or conflicting, or the credibility of witnesses is 
involved, or the prépondérance of testimony, and wherever the facts 
admitted or not denied are such that fair-minded men might draw 
différent inferences from them, it is a case for a jury, and a case 
should not be withdrawn from the jury unless the inferences from 
the facts are so plain as to be a légal conclusion. In the case now 
under review the essential facts are few and undisputed. It is in 
attempting to draw inferences from those facts that we are plunged 
into a sea of uncertainty, where there is no chart directing to an 
infallible conclusion. A learned and conscientious judge, in dis- 
missing the complaint, has, in effect, decided that no inference of 
négligence could rightly be deduced from thèse facts. It was his duty 
to so décide if the case was so plain that he would hâve been impelled 
to set aside the verdict as one rendered through préjudice, passion, 
or caprice. It is equally our duty to review the correctness of his 
conclusion. 
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The accident out of which the action grew occurred near Melrose, 
on thé Asheville & Spartanburg Railroad, between 3 and 4 o'clock in 
the morning of October 10, 1894. The plaintiiî was the conductor 
of a freight train, and left Aslieville a little after midnight witli a 
train of 16 loaded cars, arriving at Saluda about balf past 2 o'clock. 
The rnles of the company required the conductor to go over bis train 
with thé engineer at Saluda, and to inspect the brakes and appli- 
ances. A helper engine is kept at Saluda to help trains up and 
down the grade. It was usually employed in helping trains up thé 
grade, but could be used in going down, if required. It was not 
manned or fired tbat morning, and the conductor, not deeming it 
necessary, did not ask for it. Between Saluda and Melrose, the flrst 
station 8 miles to the east, there is a very steep grade,^— about 240 
to 260 feet to the mile. For a half mile after leaving Saluda the 
train was kept under control. After that the brakes failed to hold, 
the train got beyond control and rushed down the mountain side at 
a terrifie speed past Melrose, the foot of the steep grade, and was 
wrecked at a point one-half mile below where there is a sharp curve, 
and the plaintiff received injuries which necessitated the amputation 
of his leg. It is impossible for any fair-minded man to say with cer- 
tainty what caused the trai» to get beyond control. There was évi- 
dence that some of the brakes were found defective on the arrivai 
at Saluda, but they were repaired, and the conductor evidently con- 
cluded that his train was in a safe and suitable condition to make 
the descent; for, having the right to demand the assistance of the 
helper, he did not ask for it. In the opinion of the presiding judge, 
he "was a man of intelligence, of good habits, of expérience in fhe 
management and movement of trains, perfectly familiar with this 
steep grade on which the wreck occurred, and its dangers." The 
cause which led to the train getting beyond control may therefore 
be said to be inscrutable. We do not find any proof of such négli- 
gence on the part of the company in not providing safe machinery and 
appliances as would sustain a verdict agaihst it. Nor is there any 
proof of such contributory négligence on the part of the plaintiff 
as would prevent his recovery if négligence on the part of the com- 
pany had been established. The best machinery that can be pro- 
vided will sometimes fail to respond to the demands upon it, as the 
most careful of human beings will sometimes omit due précautions. 
Inattention and accident are incident to human affairs. This being 
the obvions conclusion of ail human expérience, it is a duty to pro- 
vide against such contingencies, and the omission to make such pro- 
\1sion may be justly regarded as négligence. Whether there was 
such omission of duty in< this case is the only question to be cousid- 
ered, for there is no sufficient évidence of négligence as to the cars 
and brakes and other appliances. In view of the testimony that 
accidents of this nature had frequently occurred at this very place, 
and in the very manner detailed hère; that it was an extremely 
steep grade, — a dangerous place, where accidents were likely to oc- 
cur, — we hold that it was an obvions duty of the défendant company, 
not only to take every précaution to prevent such accidents, but alpo 
to provide against the conséquences thereof, and to minimize the 
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dajûgers likély to flow theref rom, if they could not, in tlie nature of 
things, be altogether prevented. As to wlietàer that could be ef- 
fectually accompllshed, we express no opinion. That seems to us 
peculiarly a question of fact, to whicb a jury should respond under 
such instructions as the court would properly giye. Tlie testùnony in 
tiiis case showed that about one-half mile from the foot of the steep 
grade there was a sharp curve, where the train was derailed, and 
that there was no guard rail at that curve. A witness who claimed 
to bave had 20 or 25 years of expérience as a railroad constructer, 
and one who had been a section boss for 16 years, testiâed that a 
guard rail upon such a curve would be a great safeguard; that guard 
rails are used upon a great many railroads; that they hâve a tendency 
to hold the flange of the wheels on, and to prevent their leaving the 
track, and as such they are a great protection. Il this testimony is 
to be believed, it is impossible to resist the conclusion that the ab- 
sence of the guard rail may hâve been the c^use of the derailment. 
That it is the duty of a railroad company to provide a safe track and 
roadbed, and that its employés should not be exposed to any périls 
or hazards against which they may be guarded by proper diligence, 
is a proposition which cannot be disputed; and the degree of care is 
to be measured by the exigencies of the situation, and will often dé- 
pend upon the situation of the road and the topography of the ground. 
Persons employed upon a road such as this undoubtedly assume 
greater risks tban upon level lands, but on the other hand the degree 
of care and prudence in the construction of a track through mountain 
ranges varies with the circumstances, and what might not be a faulty 
construction upon the level would be so in a land of steep grades 
and sharp curves. Engineering questions should not be left entirely 
to the varying and uncertain opinion of juries, but the well-established 
rule as to the duty of a railroad company to use due care and skill 
in the construction and maintenance of track and roadbed cannot be 
abrogated. There is a common knowledge, which may be gathered 
from the expérience and observations of everyday life, which, while 
it may not outweigh the opinion of compétent engineers, is entitled 
to be considered in connection witli it; and, where previous accidents 
at the same place from the same cause bad directed attention to a 
source of danger, it seems to us to présent a question of fact, for the 
détermination of a jury, under proper instructions, whether, under 
the circumstances of this case, the plaintifE was subjected to any in- 
creased and unnecessary danger by reason of the failure of the défend- 
ant company to provide a guard rail, or some other appliance which 
would hâve prevented the derailment. It may be that the company 
might show that a guard rail would not answer that purpose, but that 
is a matter of défense. A railroad company, in relation to its serv- 
ants, is not bound to adopt every new invention which may lessen dan- 
ger. If it keeps reasonably abreast with improved methods, its serv- 
ants must détermine for themselves whether they will encounter the 
hazards incidental to the service. Nor can it always be said, after an 
accident bas occurred, that it ought to bave been anticipated by the 
use of some spécial device or précaution not in common use. The 
happening of an accident does not of itself prove négligence, but, 
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wliere ît rereals defects of such character and of such long standing 
that ordinary diligence would hâve discovered and ordinary care kave 
prevented them, a coïûpany cannot be free from the imputation of 
négligence in f ailing to adopt some safeguards or prerentive remédies 
proportioned to the imminency of the danger. If the in jury is the 
combined resuit of accident and négligence, the faet that the con- 
tributing cause was pure accident would not exonerate a défendant, 
if guilty of a want of ordinary care, by whidi the resuit of the un- 
aToidablfe calamity might hâve been essentially mitigated. Our rec- 
ords show another case at this term where a train was derailed at this 
same spot, and the testimony showed that accidents had been fré- 
quent there. Mr. Justice Field, in District of Columbia v. Armes, 
107 U. S- 525, 2 Sup. Ot. 845, says: "The f requency of accidents at a 
particular place would seem to be good évidence of its dangerous 
character. At least, it is some évidence to that effect." The testi- 
mony of Corpening, a railroad builder of over 20 years' expérience, 
was that a guard rail at the curve would hâve been a great safe- 
guard, and would hâve tended to keep the train on the track. The 
testimony of Owens, formerly a section boss, of 16 years' expérience, 
was to the same effect. The case, therefore, does not seem to us to 
fall within the rule above stated, in that there was some testimony 
from which, if believed, a jury might hâve fairly inferred that the 
Company was négligent in not providing guard rails at the curve. 
"It is well settled," says Mr. Justice Brewer in Eailroad Co. v. Pow- 
ers, 149 U. S. 45, 13 Sup. Ct 749, "that, where there is uncertainty 
as to the existence of either négligence or contributory négligence, 
the question is not one of law, but of fact, and to be settled by a 
jury; and this whether the uncertainty arises from a conflict in the 
testimony, or because, the facts being undisputed, fair-minded men 
will honestly draw différent conclusions from them." "If fair-minded 
men may draw différent inferences," says the court in Eailroad Co. v. 
McDade, 135 U. S. 572, 10 Sup. Ct. 1049, "no flxed standard in the 
law by which a court is enabled to arbitrarily say in every case what 
conduct shall be feasonable and prudent," says Mr. Justice Lamar in 
Railway Co. v. Ives, 144 U. S. 417, 12 Sup. Ct. 682. "Where the 
inference to be drawn frotn the facts is not so plain as to be a légal 
conclusion," Eailroad Co. v. Egeland, 163 U. S. 93, 16 Sup. Ct. 975. 
"There can be no doubt, where évidence is conflicting, that it is the 
province of the jury to détermine from such évidence the proof which 
constitutes négligence." Mr; Justice White in Eailroad Co. v. Pool, 
160 U. S. 440, 16 Sup. Ot. 339; Eailroad Co. v. Stout, 17 Wall. 664; 
Jones V. Eailroad Co., 128 U. S. 446, 9 Sup. Ct. 118; Kane v. Eail- 
road Co., 128 U. S. 91, 9 Sup. Ct. 16. Courts cannot flx, them- 
selves, nor allow juries to âx, an arbitrary standard of duty in any 
given case. Nor can it be left entirely to surmise, conjecture, guess, 
or random judgment, whether proper précautions were taken, or 
whether any précautions would hâve warded ofl the resuit. Nor can 
the varying and uncertain opinions of jurors be permitted to déter- 
mine engineei'ing or scientiflc questions. We express no opinion up- 
on thèse points. Ail that we détermine is that there was testi- 
mony suflicient to go to the jury in this case. If their minds are 
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properly directed to the précise questions which it is their province 
to détermine, and they are not swayed by extraneous circumstances, 
tkere should be little danger of a miscarriage of justice. The right 
and duty of a court to set aside a verdict not supported by adéquate 
testimony, always inflexibly maintained, will sufflce to correct an oc- 
casional abuse. Judgment reversed and case remanded, with instruc- 
tions to grant a new trial. 

GOFF, Circuit Judge. I am unable to concur in the conclusion 
reached by the court in this case, as in my opinion the judgment ren- 
dered by the court below is without error. After the plaintiff had 
offered his testimony to the jury, counsel for the défendant, without 
offering any évidence, moved the court to direct a verdict in favor 
of the défendant company. In disposing of the motion the trial 
jtidge said: 

"Can the plaintiff, under the évidence taken In this case, hold the défend- 
ant liable for the injury which hé received? The plaintiff was the conductor 
of the wrecked train. Ile Is a man of intelligence, of good habits, of ex- 
périence in the management and movement of trains.— perfectly famillar 
with the steep grade on which the wrecli occurred, and with its dangers. As con- 
ductor of the train, and in control of it, he had concluded to talie It down 
the grade. He had carefuUy examined the bralces of the said train, had 
found the defects in them, and had remedied thèse defects to his own satis- 
faction. He knew everythlng about his train,— as to the number of the cars, 
thelr contents, and the weight He was not obligea to take the risli of the 
descent,— at least, without protest. The brakes proved insufflcient. The 
train ran away. The plaintiff toolj the risk at his own will, and must take 
the conséquences. If the défendant is liable in a case like this, It is liable 
because its agent took a loaded train down this dangerous grade with in- 
sufflcient protection. Now, who was the agent of the railroad company Iri 
charge of the train,— go verning its movements? The plaintiff was. If the 
défendant company is liable, it Is liable for his négligence." 

Griving to the testimony offered by the plaintiff the full weight 
that it deserves, and drawing from it every just inference proper un- 
der the circumstances, I think the court properly directed the jury to 
find a verdict for the défendant. In cases where the testimony is 
like that found in the record we are now considering, it is, in my 
opinion, the duty of the trial judge to direct a verdict, for the reason 
that the conclusion follows, as matter of law, that the plaintilï cannot 
recover upon any view which can be taken of the facts that the évi- 
dence submitted to the jury tends to prove. Herbert v. Butler, 97 
U. S. 319; Bowditch v. Boston, 101 U. S. 16; Griggs v. Houston, 104 
U. S. 553; Randall v. Railroad Co., 109 U. S. 478, 3 Sup. Ct. 322; 
Gardner v. Railroad Co., 150 U. S. 349, 14 Sup. Ct. 140; Railroad Co. 
V. McDonald, 152 U. S. 262, 14 8up. Ct. 619; Railroad Co. v. Pool, 160 
U. S. 438, 16 Sup. Ct. 338. This court, after a careful examination 
of the authorities bearing upon this question, reaffirmed the position 
I hâve just referred to in ttie case of Franklin Brass Co. v. Phœnix 
Assur. Co. (decided Feb. term, 1895) 25 U. S. App. 119, 13 C. C. A. 
1.24, and 65 Fed. 773. It seems plain to me, if the jury had, on the 
évidence before it, rendered a verdict for the plaintiff, that it would 
hâve been the duty of the judge to hâve set it aside; and, if that be 
so, certainly he did not err in pursuing the course that he did. In 
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tfie case of Gommissioners v. Clark, 94 U. S. 278, 284, Mr. Justice 
Olifford, speakingfor the suprême court of the United States, said: 

"Judges are no longer required to snbmit a case to the jury merely because 
somerevidence bas been Introduced by the party having the burden of proof, 
unless the eyidence be of sueh a character that It would warrant the jury 
to proceed In flnding a verdict in favor of the party introducing such évi- 
dence. Ryder V. Wombvs'ell, L. R. 4 Exch. 39. Decided cases may be found 
where It is held that, if there Is a scintilla of évidence in support of a case, 
»the judge is bound to leave It to the jury; but the modem décisions hâve 
established a more reasonable rule, to vit, that before the évidence is left 
to the Jury there is, or may be, in evëry case, a preliminary question for 
the judge,— not whether there Is literally no évidence, but whether there is 
any upon' whlch a jury can properlyi proceed to flnd a verdict for the party 
producing it, upon whom the burden of proof is Imposed. L. R. 2 P. 0. 
335; Improvement Co. v. Munson, 14 WaJl. 448; Pleasants v. Fant, 22 Wall. 
120; Paris y. Ross, 11 How. 373; Marchants' Bank v. State Bank, 10 Wall. 
637; Hlckman v. Jones, 9 Wall. 201." 

I find no évidence in the record that establishes négligence on the 
part of thé défendant. Indeed, it iS conceded in the opiblion of the 
court that there is no proof of négligence, so far as machinery and 
appliances are concerned ; and I hâve no right to présume that such 
évidence exists, and will be offered in case another trial of this cause 
is had. The plaintifl was injured in an accident that occurred on a 
heavy grade on a mountain section of the defendant'a road, as to 
which, on account of the danger attending the same, spécial rules 
and régulations had been establis'hed by the company for the move- 
ment of trains over it. The plaintiff Was familiar with the road, the 
dangers attending the same, and the régulations established to goTeru 
it. For reasons that were doubtless satisfactory to Mm at the time, 
he ignored the rules, assumed the risk, and took the conséquences ; 
and, if there was négligence, it was, in my opinion, on his part. I 
think the judgment of the court below should be aiflrmed. 
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Before GOFE and SIMONTON, Circuit Judges, and PURNELL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up by writ of error 
to the circuit court of the United States for the district of West Vir- 
ginia. The action below was brought by Agnes S, Carder, an infant, 
by lier next friend, against tbe Manhattan Life Insurance Company 
of New York. Tbe cause of action was a policy of life insurance on 
the life of her father, Albert S. Carder, of which she was the bene- 
flciary. The proceedings began in the state court, and were removed 
into the circuit court of the United States for the district of West 
Virginia. The policy of insurance bears date the 17th of May, 1893, 
and is in the sum of $5,000. It was issued upon the application of 
Albert S. Carder, which application contained his answers to a large 
number of questions, giving a very full account of his family and of 
himself. At the end of his answers is the following warranty and 
contract : 

"(90) It is hereby warrantée! that the above statements and answers are 
full, complète, and true in e^ery particular, and they are ofCered as a con- 
sidération for tlie insurance applied for, which, however, shall net be for- 
feited foi- any misstatement made herein after three years from the date 
hereof. And it is agreed that there shall be no contract of insurance until 
a i)olicy shall be issued by the company, and aceepted, subject to the condi- 
tions and stipulations therein contained, during the good health of the 
persou to be insured, and the flrst premium paid thereon. And ail right 
and claim to paid-up insurance or reserve value of any kind, under the laws 
of any state or otherwise, except as provided in the laws of the state of New 
York or the policy, is hereby waived and released." 

There is no dispute respecting the truth of any of the statements 
and answers made in his application. The policy was issued and ac- 
eepted, and the premium was paid thereon. The questions in this 
case are, was it issued and aceepted during the good health of the 
person insured? If not, was this condition waived? The cause was 
tried before a jury. At the end of the testimony on behalf of the de- 
fendant as well as the plainttff, the défendant entered a demurrer to 
the évidence. Plaintif! joined in the demurrer, and the jury, under 
the instruction of the court, and in accordance with the practice pre- 
vailing in West Virginia, returned a verdict for the full amount 
claimed by the plaintifï, subject to the opinion of .the court on said 
demurrer. The court, having heard argument thereon, overruled the 
demurrer, and judgment was entered for plaintiff. Exceptions were 
duly taken and assignments of error filed. The questions in the case, 
as stated above, ordinarily would hâve been questions of fact to be 
answered by the jury under the instructions of the court. The de- 
fendant, by its demurrer to the évidence, took thèse questions en- 
tirely from the jury, and placed upon the court the responsibility and 
duty of answering them. The décision of the court necessarily was 
based on the testimony. Our conclusion in the case must be made 
after a review of the évidence in the record. 

Carder, the insured, was a dentist in the town of Huntington, W. 
Va. He was approached in March, 1,89.3, by J. L. Thompson, wbo 
was soliciting insurance in the défendant company. Thompson was 
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an appointée of E. P. Woods, who was a state agent or manager of 
tlie défendant company, résident of Cincinnati, OMo. Woods had 
authority to appoint Thompson as agent to solicit insurance. Thomp- 
son induced Dr. Carder to make application for insurance, superin- 
tended the préparation of the papers, and had an examination of the 
applicant made by a physician chosen by Thompson himself . The ap- 
plication went forward, and in due course two policies of insurance on 
the lif e of Carder were issued by the home ofBce of the défendant com- 
pany, and were sent to Woods, from whose possession Thompson re- 
ceived them. When the policies came, Thompson, being engaged else- 
where, sent them to Carder by an agent of Ms, named Henry. Carder 
refusedto accept the policies. Soonafter, Thompson decidedto see Car- 
der Mmself . To this end he went to Huntington, called at Carder's office, 
and learned that he was at his home. Going to the home of Carder, he 
found him in a bed chamber, lying on the bed in his night clotlies, 
playing with his little daughter. With him also was Dr. Grooms, the 
physician who had examined him on behalf of the company when he 
made application for insurance. Introducing the matter of insur- 
ance, Thompson urged Carder to accept th^ policies. Carder excused 
himself on the ground that he had no money to pay for insurance, but 
offered his note. Thompson agreed to accept the note, went ont, got 
a blank note, fllled it up, got Carder to sign it, and thereupon de- 
livered to Carder the policy for $5,000. Carder would not accept the 
other policy. This was on the 22d of June, 1893. Thompson noted 
Carder's condition, and came to the conclusion that he was not se- 
riously sick; and, to his inquiry, Dr. Grooms said that Carder had a 
little trouble with his bowels, or something like that, and he thought 
he would be ail right in a day or two. Several physicians hâve tes- 
tifled who attended Carder, and they ail concur in the opinion that 
he had a slight gastric irritation of the intestinal canal, a disease not 
necessarily dangerous, and seldom or neyer fatal. His complaint 
gradually diminished, and he got up and about, went to his ofQce, and 
attended to his business; never, however, apparently being wholly 
free of the gastric irritation. On the 12th of July, 1893, he took a 
family dinner with a friend. While there, he indulged in a bottle of 
béer, an unusual thing for Mm, and ate heartily of veal, sliced toma- 
toes, and watermelon. After eating dinner, he worked, and over- 
heated himself. That night he was taken with choiera morbus, from 
which he died the next day. This choiera morbus was not the resuit 
of his previous indisposition, although it may hâve rendered him more 
susceptible to such an attack. Thompson had said nothing to Woods 
or to the company about flnding Carder in bed when he delivered to 
him the policy. On the 22d of July he detailed to Woods the circum- 
stances attehding the delivery. A day or two after, Woods went to 
Huntington, and there learned for the flrst time that Carder was dead. 
On his retum to Cincinnati, the 25th of July. he reported to the com- 
pany ail that he had heard from Thompson, and also thedeathof Carder. 
In the meanwhile he furnished to the administrator of Carder blank 
proofs of death, made a claim upon the administrator for the pre- 
mium accruing dUring the quarter in wMch Mr. Carder died, stating 
at the same time that it must be either paid then or be deducted 
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f rom the sum due on the policy. The note given by Carder ta Thomp- 
son was coUected, and carried to the crédit of the company; and a 
notification was sent ont from the office of the company in New York, 
mailed to Dr. Carder, stating that the premium would fall due the 
17th day of August, 189.3, or else the policy would be forfeited, and 
after that the company concluded not to pay the policy. This was the 
léth day of August, 1893. The authority of the agents of this com- 
pany was strictly limited, and this fact was not communicated to the 
insured. 

As bas been seen, two questions arise under this state of facts: 
First. Was Dr. Carder in good healtb when the policy was accepted? 
Second. If not, was this waived by the company or any agent of it, 
so as to bind the company? 

The term "in good health" is comparative. It does not mean in 
perfect health, nor would it dépend upon aliments slight and not se- 
rious in their natural conséquences. In construing this term in a 
life policy, we must regard the character of the risk assumed. Look- 
ing at it from this point of yiew, it would seem that a person was in 
good health unless he was aifected witb a substantial attack of ill- 
ness, threatening bis life, or with a malady which had some bearing 
on the gênerai health ; not a slight illness or a temporary dérangement 
of the functions of some organ. See Connecticut Mut. Life Ins. Co. v. 
Union Trust Co., 112 U. S. 257, 5 Sup. Ot. 119. 

In May, Ins. {2d Ed.) 387: 

"Good health does not Import a perfect physical condition, The epithet 
'good' is comparative, and does not ordinarily mean that the applicant is 
ïree from inflrmity. Such an interprétation would exclude from the list 
of insurable lives a large proportion of mankind. The term must be inter- 
preted with référence to the subject-matter and the business to which it 
related. Slight troubles not usually ending in serions conséquences, and so 
unfrequently that the possibility of such resuit is usually disregarded by In- 
surance companies, may be regarded as included In the term 'good health.' " 

"The term 'sound health,' " says the suprême court of Michigan in 
Brown v. Insurance Co., 65 Mich. 306, 32 N. W. 610, "when used in 
questions in applications for life Insurance, means a state of health 
free from any disease or ailment that affects the gênerai soundness 
and healthfulness of the System seriously, nota mère temporary in- 
disposition, which does not tend to weaken or undermine the consti- 
tution of the assured." 

The testunony of the physicians ail concur in treating the ailment 
of Carder as temporary indisposition, which did not weaken or under- 
mine his constitution. We are of the opinion that, within the mean- 
ing of the policy, he was in good health. This would seem to bave 
been the conclusion of the agents of the défendant company. 
Thompson, who was cbarged with the delivery of the policy and the 
completion of the contract of Insurance, saw Carder, and talked with 
him in the présence of his own examining physician. With full 
knowledge of his condition, he delivered the policy. Woods, a su- 
perior agent, the gênerai agent of the company, after full information 
from Thompson of ail that had occurred, went on, coUected the money 
due upon the note given for the policy, made demand for the accruing 
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premiunj on the policy, sent on and saw to the préparation and the 
perfection of the proofs of loss, and seemed to entertain no other 
idea than that the policy would be paid in full. Thèse agents were 
clothed with ail the indicia of authority. No notice of limitation on 
that authority was ever given to or known by the insured or his 
beneiiciary, so far as the record discloses. Under thèse circum- 
stances, the policy was properly accepted, and became a binding con- 
tract. The conclusion thus reached renders further discussion of 
the second point unnecessary, The judgment of the circuit court is 
afarmed, with costs. 



CULP V. UNITED STATES. 
(Circuit Court of Appeals, Thlrd Circuit. October 25, 1897.) 

No. 4. 

Use of Mails to Dbfraud. 

ïlie aet of March 2, 1889 (25 Stat. 873), entitled "An act to punish deal- 
ers and pretended dealers in counterfeit money and otlier fraudulent de- 
vices for using tlie United States mails," and -which amended Rev. St. § 
5480, by inserting therein an enumeration of varlous ways or devices for 
using the mails to defraud, did not repeal Uils section, or narrow its scope 
to the spécifie schemes and artifices so specifled; and an Indictment de- 
seribing a scheme to defraud by sending letters requesting the persons 
addressed to sell and ship to défendant articles of merchandise, for whlch he 
did not intend to pay, states a punishable offense, under the statute. 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

This was an indictment against J. A. Culp for using the mails to 
defraud. Défendant, having been convicted in the district court, sued 
out this writ of error. 

James Scarlet and J. H. McDevitt, for plaintiffs in error. 
Samuel B. GrifiQths, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT- 
EICK, District Judge. 

ACHESON, Circuit Judge. The indictment charged the défendant 
with having devised a scheme to defraud, to be effected by opening 
communication with certain named persons by means of the post- 
office establishment of the United States, and that in executing such 
scheme the défendant deposited in a post office of the United States 
certain letters, addressed to said persons, to be sent and delivered to 
them by the post-office establishment; and the fraudulent scheme par- 
ticularly set out was this: That, intending to defraud the persons to 
whom said letters were addressed, the défendant therein and thereby 
requested the persons addressed to sell and ship to him certain arti- 
cles of merchandise, for which he agreed to pay the shippers, whereas, 
in truth and in fact, he did not intend to pay for said articles, but 
intended fraudulently to approx^riate them and couvert them to his 
own use without paying therefor. There is no doubt that the indict- 
ment plainly sets out a scheme to defraud (Evans v. U. S., 153 U. S. 
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584, 592, 14 Sup. Ct. 934, 939; Weeber v. "D. S., 62 Fed. 740), that it 
was to be effected by méans of correspondence througb the post-office 
establishment, and tliat, in the exécution of the scheme, letters were 
placed in the post ofBce. It is net seriously questioned, and, indeed, 
cannot be denied, that the indictment charges an offense within the 
tenns and meaning of section 5480 of the Revised Statutes. It is, 
however, contended on behalf of the plaintiff in error that that sec- 
tion was completely repealed and superseded by the act of March 2, 
1889, c. 393, entitled "An act to punish dealers and pretended dealers 
in counterfeit money and other fraudulent devices for using the Unit- 
ed States mails" (25 Stat. 873), and that this later act does not reach 
such a case as this record discloses. But in this conclusion we are 
unable to concur. It may be that the act of March 2, 1889, the initial 
clause of which reads, "ÏBe it enacted," etc., "that section flfty-four 
hundred and eighty of the Eevised Statutes be, and the same is here- 
by, so amended as to read as follows," superseded said ntunbered sec- 
tion (5480), and is a complète substitute therefor. But, granting this, 
it does not follow that the plaintiff in error was wrongfuUy convicted 
and sentenced. The flrst section of the said act of 1889 embodies the 
whole of the original section 5480, Verbatim, and in addition thereto 
it contains new matter, which is introduced immediately after the 
words, "If any person having devised or intending to devise any 
scheme or artifice to defraud," and immediately before the words, "to 
be effected by either opening or intending to open correspondence or 
communication with any persan, whether résident within or outside 
the United States, by means of the post-ofBce establishment of the 
United States," etc. The addition thus inserted reads : 

"Or to sell, dispose of, loan, exchange, alter, give away, or distribute, sup- 
ply, or fumlsh, or procure for unlawful use any counterfeit or spurious coin, 
bank notes, paper money, or any obligation or security of the United States 
or of any state, terrltory, municipality, company, corporation, or person, or any- 
thing represented to be or intimated or held out to be such counterfeit or 
spurious articles, or any scheme or artifice to obtaln money by or through cor- 
respondence, by what Is commonly called the 'sawdust swindle,' or 'counter- 
feit money fraud,' or by dealing or pretending to deal in what is commonly 
called 'green articles,' 'green coin,' 'bUls,' 'paper goods,' 'spurious treasuiy 
notes,' 'United States goods,' 'green cigars,' or any other names or terms in- 
tended to be understood as relating to such counterfeit or spurious articles. 
• • *» 

Now, we cannot assent to the proposition pressed upon us by coun- 
sel for the plaintiff in error, that the act of 1889 was intended to cur- 
tail the opération of the original enactment, and to limit the scope of 
action and application of the law to the particular schemes and arti- 
fices specifled in the new part of the act of 1889 above quoted. No 
such limitation, we think, was contemplated or effected by the amend- 
atory act of 1889. In our view, the purpose of the amendaient was 
not to restrict, but to extend, the ox)eration of the statute. The ad- 
ditional clause is introduced disjunctively, and evidently was intended 
to bring within* the prohibition and penalty of the statute schemes, 
dealings, and transactions relating to counterfeit or spurious money 
and other articles, to be, effected by the use of the United States 
mails, which were not embraced in the original act. We think it clear 
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that the provisions pf section 5480 of the Eevised Statutes were con- 
tinued in undiminished force' and effect by the act of March 2, 1889. 
This was the praetical ponstruction which the courts gave to this act 
in the cases of Weeber v. U. S., 62 Fed. 740, and TJ. S. v. Durland, 65 
Fed. 408. It is true that it does not appear tbat the précise question 
now before us was distinctly raised or discussed by counsel or court 
in either of those cases, but the very omission is significant. More- 
over, the latter case was reviewed by the suprême court (Durland v. 
U. S., 161 U. S. 306, 16 Sup. Ct. 508), and the conviction was sus- 
tained. That case involved the construction of the act of March 2, 
1889, and the judgment of affirmance there rendered is équivalent to a 
direct ruiing against the point which the plaintifl: in error hère makes. 
The judgment of the district court is afBrmed. 



UNITED STATES T. BINNEY. 

(Circuit Court of Appeals, Second Circuit May 22, 1890.) 

No. 2,222. 

CusTOMs D0TIES— Classification— DiAMOKB Steel. 

"Diamond Steel," which is made by crushing small steel Ingots, after 
they hâve been submitted' to a spécial treatment, to varlous degrees of 
flneness, from the size of a buckwheat kernel to an impalpable grain, and 
which is used in sawing stone and for like purposes, was dutlable under 
the provision for "steel in ail forms and ^apes, not specially provided for," 
in paràgraph 122 of the act of 18&4, and not as a manufactured article not 
specially provided for, under paràgraph 177. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application to the circuit court, by an' importer, for a 
review of a décision of the board of gênerai appraisers reversing the 
décision of the collector of the port of New York in the classification 
for duty of certain merchandise invoiced as "Diamond Steel." The 
collector assessed a duty of 35 per cent., under paràgraph 177 of the 
tariff act of August 28, 1894, and the importer protested, claiming that 
the duty should hâve been levied at the appropriate rate, under parà- 
graph 122. The merchandise was described by the appraiser in the 
following language, which the évidence shows is substantially cor- 
rect: 

"It l3 manufactured from small steel ingots, the prooess conslsting of submit- 
tlng Iflie Ingots to an intense beat; then, after cooiing, putting them into a 
crusher, which crushes them into various degrees of flneness, from the size 
of a buckwheat kernel to an impalpable grain. The différent degrees of flne- 
ness are separated by passing the différent material through sieves or screens. 
When the process of manufacture is completed, it Is put up in packages, and 
numbered according to Its degree of flneness. It is used by stone sawyers 
and for various spécial purposes." 

Paràgraph 177, under which the collector classified this merchan- 
dise, is as follows : 

"177. Manufactured articles or wares, not siteeially provided for In this 
act, composed whoUy or in part of any métal, and whether partly or wholly 
manufactured, thirty-flve per centum ad valorem." 
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Paragraph 122 is in the foUowing language: 

"122. Steel Ingots, cogged tngots, blooms, and slabe, by wliatever procesa 
made; die blocks or blanks; billets and bars and tapered or beveled bars; 
steamer, crank, and other shafts; shafting; wrist or crank pins; Connecting 
rods and piston rods; pressed, sheared, or stamped tftiapes; saw plates, whoUy 
or partially manufaetured; hammer molds or swaged steel; gun-barrel molds 
not In bars; alloys used as substltutes for steel in the manufacture of tools; 
ail descriptions and sbapes of dry sand, loam, or Iron-molded steel castings; 
sheets and plates not speclally provlded for In thls act; and steel In ail forms 
and shapes, not speclally proTided for In thls act, ail of the above valued at 
one cent per pound or less, three-tenths of one cent per pound. • • •" 

The board of gênerai appraisers snstained the importer'B protest, 
holding that the goods should be classifled as "steel in ail forms and 
Bhapes not specially provided for," under paragraph 122. 

On appeal to the circuit court, the décision of the board was sus- 
tained by Townsend, J., in the foUowing opinion: 

"The merchandlse In question is known as 'Diamond Steel,' and was assessed 
for duty onder paragraph 177 of the act of 1894, as a manufacture of steel 
not otherwlse provided for. The importer protested, clalming that It was du- 
tlable under the provisions of paragraph 122 of said act, as 'steel in ail forms 
and shapes not specially provlded for.' The question is aa to which of thèse 
provisions is more spécifie. Upon thls doubtful question I am incllned to fol- 
low the flndlng of the board of appraisers that the merchandlse Is a form of 
steel. As Is argued by counsel for the lmix>rter, tWs article Is made by crush- 
Ing steel ingots, which are speciflcally provided for under i>aragraph 122. 
The only c^nge In the Ingot is a cliange of form. Inasmuch as paragraph 12!* 
oovers botii steel Ingots and steel in ail forms and shapes, and the article ro- 
mains ateel, but simply changed In form without any change In the character 
of the métal, I think the flnding of the board of gênerai appraisers sustainlng 
the protest Is rlght Let an order be entered accordlngly." 

From this décision of the circuit court, the United States took the 
présent appeal. 

Wallace MacFarlane, XJ. S, Atty. 
Gomstock & Brown, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judgea. 
PEB CURIAM. Décision aflBirined, on opinion below. 



CONSOLIDATED CAR HEATING CO. v. AMHIRIOAN ELECTRIC HUAT- 

ING CORP. et al. 

(Circuit Court, D. Massachusetts. August 25, 1897.) 

No. 684. 

. Patsitts— Intention— EviDEHCE—CoMHBBciAii Success. 

The fftct that a patented devlce went into immédiate use, and practlcaUy 
■upplanted ail others, is not to be attributed entlrely to artful advertising 
In the case of an article which is not sold to' the public at large, but is used 
only by mecîianlcs of skill in their art, as la the case wlth eleetrical heaters 
for railway cars. 
L Bamb— Ei.BCTRiCAii Heaters. 

The McElroy patent. No. 500,288, for an eleetrical heater eonslstlng of » 
combina tion of an Insulating substance, a wire coiled ia tUe form »f » 
82F.-«3 
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Bplral sprlng abont the insulatln^ substance, and a nonconducting material 
piaced between the adjacent layers of the sprlng, covers a novel, usefol, 
and patentable invention, under ail the circumstances. The second claim \» 
Infrlnged by a construction in whicli the core and the nonconducting material 
between the adjacent layers of tbe cOU are bullt solidly bm one pièce. 

This was a suit in equitj by the Cîônsolidated Car Heating Company 
against the American Electric Heating Corporation, the West End 
Btreet-Eailway Company, and certain individuals, for alleged infringe- 
ment of letters patent No. 500,288, issued June 27, 1893, to the com- 
plainant, as assignée of James F. MoElroy. 

Fish, Eichardson & Storrow and R A. Parker, for complainant 

Langé & Eoberts, for défendant MorsS. 

Wm. B. Sprout, for défendants Sargent, little, and West End St. 
Ry. Co; 

Lange & Eoberts, for défendants Smith, Sargent, Little, and West 
End St. Ry. Co. 

Langé & Roberts, specially, for défendant American Electric Heat- 
ing Corp. 

PtJTNAM, Circuit Judge. The main question in this case Is that of 
patentability. It is entirely plain that, in the state of the art, what- 
ever the inventer accomplished was by careful attention to mechanical 
détails of a character which do not ordinarUy involve invention. We 
think, however, the circumstances bring the patent within the practicaJ 
raies stated in Watson v. Stevens, 2 0. C. A. 500, 51 Fed. 757. 

There are two claims in this case, as f ollows : 

"(1) In an electrical heater, a wlre wound tn the form of a spiral sprlng ex- 
tending In a spiral path about a cyllndrlcaUy formed nonconductor, in such a 
manner that each spiral shall corne into contact with the nonconductor at one 
point only, and the layers of spiraJs shall be separated from each other, sub- 
stantially as described and for the purpose set forth. 

"(2) In an electrical heater, the combination of an Insnlatlng substance, s 
wlre coUed In the form of a spiral spring extending in a spiral path about sald 
Insulatlng substance, a nonconducting material placed between the adjacent 
layers of the sald spring, substantially as described and for the purpose set 
forth." 

The second claim contains the real invention covered -by the patent 
The flrst differs from the second merely in the élément of contact "at 
one point only." This is said to be for the purpose of maintaining cir- 
culation, bnt it is clearly such a matter of détail that it cannot form 
an élément sufiaciently distinguishable from the second claim to estab- 
lish patentability. Of course, the expression "at one point only" can- 
not be construed in a strictiy mathematical sensé. It necessarily 
means that the point of contact is to be narrow, without designating 
to what extent. It is therefore plain that the extent of contact must 
be settled according to the judgment of the builder in each particular 
case, balancing on one hand the matter of convenience, and on the 
other the question of circulation. It is the same practical question 
which arises in every case where more or less circulation is desired, 
and which is being constantly solved, in the ordinary mechanical way. 
The first claim is, in effect, the second with an additional élément, too 
indeflnite to be made a distinct élément in a patentable combina- 
tion: Bo that, as one of the two claims must be rejected, it seema 
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more suitable to reject the flrst as void. We therefore limit our con- 
sidération to daim 2. 

There bas been very mucli urged on us wlth a view to persuading us 
that this invention contains an advance on the state of the art in some 
elementary and substantial function; but the case clearly shows 
otherwise. It must be conceded, as maintained by the respondents, 
and as clearly shown by the patent, and by what is commonly known 
as to the state of the art, that, prior to the complainant's device, the 
use of electrical résistance for converting electrical energy into beat, 
the use of such résistance in the form of coiled wire, and such use of 
coiled wire wound in colis upon cylindrical or équivalent supports, were 
old. It aiso cannot be doubted that ail the electrical laws availed of 
in the complainant's patent were known prior to the invention in 
issue hère. That we are right in this proposition appears plainly 
from the language of the spécification, as follows: 

"In this way, the splrally formed coil of wire Is drawn out and wound about 
the insulating substance on the spindle ia such a manner that no two suc- 
cessive splrals are in contact with each other. In conséquence of this winding, 
I am enabled to place upon the nonconduetor a very large amount of wire, so 
that the wire at ail points Is entlrely Insulated, and so that a current traversing 
this wire cannot be short circulted between any two parts of the winding. By 
this method of arranging my wire in the form of a spiral spring, I provide for 
the expansion of the wire when heated. The wire, instead of becoming loose 
and bunching, and thus short clrcuiting, remains tightly wound, the expansion 
being taken up by the spring of the wire. If two adjolnlng splrals should by 
the expansion be drawn into contact, there would be no appréciable loss of 
force; simply one of the splrals would be Interfered with. There Is no danger 
of two successive layers of splrals coming in contact with each other, sepa- 
rated, as they are, by the Insulating material; but. If this should occur, it 
would resuit simply In one of the layers being short circulted, and no ap- 
préciable injury would take place. By my method of winding the wire, having 
but one point of the edge of each spiral in contact wlth the Insulating sub- 
stance, and the splrals separated from each other, and the layers of splrals 
separated in thelr path along the nonconducting substance, the air or liquid In 
whlch this winding may be placed can circulate freely on ail sldes thereof. 
Thus, the insulating material Is protected from excessive beat, and the atmos- 
phère and liquid are in contact wlth the greater portion of the wire. In this 
way, I am enabled to place a very large amount of wire on a small cylindrical 
insulator, and thus obtaln a very great amount of heat energy from the elec- 
trical current" 

This shows that the inventor claimed only a device in whieh the 
spirals would not be in contact with each other, in which the wires at 
ail points would be entirely insulated, in which expansion would be 
provided for, in which the wires would always remain tightly in place, 
in which short circuiting would be prevented, or, if it occurred, no ap- 
préciable injury would take place, in which provision was made for 
ventilation, in which the insulating material would be protected from 
excessive heat, and in which a very large amount of wire would be 
wound on a small cylindrical insulator. Nothing beyond this was 
described in the patent as a function of the invention, and nothing 
more can now be successfuUy maintained. Therefore, as we hâve al- 
ready said, the case cornes down to one of success through skillful use 
of mechanical détails, and nothing more. 

The spécification states that the invention relates to mechanism 
adapted to warming apartments, and also that its object is to provide 
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a device for heating street cars and railway trains by electricity. This 
last suggestion is important, because some of the most désirable fea- 
tures found in the device would not be of value with référence to beat- 
ing houses, and yet become of great value in connection with heating 
street cars and railway trains, where there are oscillation and j ir. It 
is mainly, if not entirely, due to the fact that the device is adapted to 
ail thèse purposes that the court is led to the conclusion that it in- 
volves patentable invention. 

On the questions of mère novelty and utility there can be no doubt. 
The précise device of the complainant is not shown by any anticipatory 
matter proven in the record, as will perhaps appear more distinctly 
when we come to the question of patentable invention. The proposi- 
tion of utility will also be developed in the same connection, although 
the fact that the respondents, with ail their expérience, hâve adopted 
the complainant's device, and maintain a claim of a right to use it with 
great persistency, is a practical proof in behalf of the complainant on 
this point, rendering almost unnecessary any additional évidence in 
that direction. 

It cannot be disputed that the complainant's device went into immé- 
diate use, has been very extensively availed of by surface railways 
operated by electricity, and has practicallj supplanted ail others. The 
respondents suggest that this is largely, if not entirely, due to artful 
advertising on the part of the complainant, indeed so artful as to be to 
some extent fraudulent. A suggestion of this character would hâve 
great force with référence to an article sold to the public at large, but 
is of little value in the présent case, where the device is used only by 
meehanicians of skill in their art. It cannot be denied that the pat- 
ented device is the flrst practical successful heater for surface cars 
operated by electricity; nor that persistent and very numerous efforts 
by persons skilled in the art were made prier to the work done by the 
complainant's patent to accomplish the same resuit, ail ending in fail- 
ure. There hâve been introduced in the records 29 patents, beginning 
as early as 1859, for improved electric heating apparatua, of which 
24 were introduced by the respondents. The respondents maintain 
that the field of experiment with référence to electric heating for sur- 
face cars is very modem, and, by cross-examination of the patentée, 
they succeed in putting it back not earlier than 1889 ; but the record 
contains, within the period commencing in 1889, and ending with the 
date of the application for the patent in issue, 13 patents relating to 
this particular subject-matter, ail of which seem to hâve proved fail- 
ures in practice. AU thèse, with one exception, issued from the pat- 
ent ofiSce of the United States. How many other like patents, with 
like unsuccessful results, were taken out in foreign countries, the rec- 
ord does not show; but, in view of the activity of the electrical art 
during that period, the court cannot hesitate to assume, as a matter of 
common presumption, that the number not proven is much larger 
than that proven. In addition, the respondents, by their cross-ex- 
amination of the patentée, who filed his app'ïcation October 1, 1892, 
proved that he took up the matter eovered by the patent in suit ks 
early as 1890 ; so that it must hâve been a study by him for a period 
of about two years. When, under the circumstances proven, a resuit 
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has been obtained so successful and important as that of the device 
coyered by the patent in suit, after so many efforts attempted by a 
class so skillful and vigilant as the electrical engineers of modem 
times, it would be folly for the court to deny that the resuit involved 
something more than ordinary mechanical work, or to deny the re- 
ward which would be commonly given by disinterested intelligent 
minds. 

The respondents urge on us, in the way of anticipation, many dé- 
viées contrived for rheostatic résistance. It is undoubtedly true that 
the arts of rheostatic résistance and electric heating are closely akin 
to each other, indeed so closely that thev might be called one art. But, 
even if they can be so called, they must, at least, be regarded as sub- 
divisions of the same art, because, while rhéostats seek to produce ré- 
sistance with the least possible giving off of beat, the purpose of elec- 
tric heating devices is to avail themselves of résistance in order that 
beat may be given ofl. Of course, if a rhéostat can be found in the 
prior art, constructed in ail respects like the heating device in suit, it 
might be impossible to conceive that there was invention in using the 
same device for either of the two différent purposes. But, by the 
very nature of the results intended to be accomplished by rhéostats, as 
contrasted with those intended to be accomplished by electric heating 
devices, this hypothesis seems an impracticable one. Whatever may 
hâve been devised for rheostatic résistance must be assumed to be, 
in its construction and incidents, substantially différent from a heat- 
ing device. In accordance with this presumption, the record fails 
to show any rhéostat which can be adapted to heating purposes with- 
out change in its construction or incidents; and it is this change 
and adaptation which, under the circumstances to which we hâve re- 
ferred, we are compelled to admit involves invention, or else stand in 
the face of the common judgment of disinterested intelligent minds. 
It is something of this nature which the suprême court refers to in 
National Cash Register Co. v. Boston Cash Indicator & Recorder Co., 
156 U. S. 502, 515, 15 Sup. Ct. 439, where it said as foUows: 

"Indeed, this use of the Connecting meclianism can hardly be termed analo- 
gous to such as similar mechanisms tiad been previously used for; but, even If 
it were, the results are so important, and the ingenuity displayed to bring them 
about is such, that we are not disposed to deny the patentées the merit of in- 
vention." 

The same considérations dispose of ail alleged anticipatory heat- 
ing devices shown in the case. Those which come at first sight the 
nearest to the device in suit are Kirkegaard's coil and Rose's device. 
Rose's device is found in an English patent, and certainly it is not 
covered by a description so clearly expressed as, in accordance with 
the well-settled rule, is necessary in order to make a foréign publica- 
tion a sufficient anticipation. Kirkegaard's coil was a comparatively 
small affair, used in connection with an electric arc lamp, and nei- 
ther required nor suggested devices adapted to prevent difflculties 
coming from oscillation and jar. In other words, it lacked the meth- 
od for preventing contacts between the coils found in the complain- 
ant's device. Rose's device, so far as we undevstand it, was lacking 
in tie same respect. 
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On the question of infringement, the case seems so clearly favorable 
to the complainant, so far as claim 2 is concerned, tiiat we do not 
deem it necessary to enlarge upon it. The only pretense of variance 
lies in the proposition of the respondents that in the complainant's 
patent the nonconducting material placed between the adjacent lay- 
ers of the coil is no part of the insulating substance, — ^that is, no 
part of the cylindrical core; whlle in the respondents' construction 
the core and the nonconducting material between the adjacent layers 
of the coil are built solidly as one pièce. Nothing either in the letter 
or the substance of the complainant's claim sustains this proposition. 

The case was originally brought against two corporations and sev- 
eral individuals, alleged to be offlcers of one or more of the corpora- 
tions. Discontinuance has been entered as against the individuals 
concerned, and no respondent now remains except the two corpora- 
tions. In order to maintain the bill, it must be alleged and proven 
that the two corporations are guilty of joint infringement. It may 
be that both are guilty severally, one for manufacturing and selling, 
and the other for using. But the only proof in the record is that one 
manufactured and sold, and the other used, without showing any 
co-operation between them. This, of course, does not prove joint in- 
fringement. Therefore. as the case now stands, the bill must be 
dismissed. If, however, the complainant desires to dismiss the bill 
against one of the remaining respondents, it may do so on payment 
of costs. As a matter of course, the question of costs arising out of 
our finding that the flrst claim is invalid must abide the final decree. 
Ordered, the complainant has leave to dismiss without préjudice as 
against one of the respondent corporations, with costs, on or before 
the 4th day of September next; and, unless it so dismisses, the bill 
will be dismissed, with costs; if it so dismisses, there will be a de- 
cree as provided in rule 21, adjudging claim 1 void, and for an ac- 
counting and injunction as to claim 2. 
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ANBERSON et al. v. UNITED STATES. (Circuit Court of Appeals, Bighth 
Circuit.) No. 989. Certlfied to suprême court for Instructions upon certain 
questions, under the provisions of section 6 of the act of Marcli 3, 1891. 



BARBER et al. V. DAYTON et al. (Circuit Court of Appeals, Elghth Circuit. 
September 6, 1897.) No. 795. In Error to the Circuit Court of the United 
States for the District of Kansas. Dismissed, without costs to either party, 
on motion of plaintiïïs in error; attorney's fee being walved. 



BOARD OF COM'RS OF PRATT COUNTY, KAN., v. BOSTON SAFB-DE- 
POSIT & TRUST 00. et al. (Circuit Court of Appeals, Elghth Circuit.) 
No. 904. Appeal from the Circuit Court of the United States for the District 
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of Kansas. Edwln A. Austin and J. C. EUis, for appellant. Fred W. Bentley, 
John S. Miller, Merritt Starr, A. A. Hurd, and Robert Dunlap, for appellees. 
No opinion. Afflrmed, per stipulation of parties, with costs against the reeelver, 
McEntire. 



BOYLE V. OlrARE. (Circuit Court of Appeals, Sixth Circuit. Pebruary 2, 
1897.) No. 491. In Error to the Circuit Court of the United States for the 
Western District of Tennessee. Dismissed, with costs, on motion of Percy & 
Watkins, counsel for plaintifE In error. 



BTJRT V. McGRATH. (Circuit Court of Appeals, Slxth Circuit. October 25, 
1897.) No. 530. In Error to the Circuit Court of the United States for the 
Northern District of Ohio. Alexander L. Smith, for plalntifC In error. Scrib- 
ner Walte, for défendant in error. No opinion. Judgment aflarmed. 



BUTLER V. ASHLANTÏ COAI, & IRON CO. (Circuit Court of Appeals, Slxth 
Circuit. February 24, 1897.) No. 465. Appeal from the Circuit Court of the 
United States for the District of Kentucky. W. A. Byrne, for appellant. John 
Hager, for appellee. No opinion. Afflrmed. 



OAMPBELL V. ROWLAND et al. (Circuit Court of Appeals, Flfth Circuit. 
June 7, 1897.) No. 569. Appeal from the Circuit Coiu-t of the United States 
for the Eastern District of Texas. Before FARDEE and McCORMlCK, Cir- 
cuit Judges, and NEWMAN, District Judge. 

PER CURIAM. In the decree of the circuit court we find no réversible error 
prejudicial to the appellant. The same is therefore afflrmed. 



CHAPIN V. UNION CONSOL. RY. CO. et al. (Circuit Court of Appeals, 
Seventh Circuit. October 4, 1897.) No. 339. Appeal from the Circuit Court 
of the United States for the Northern District of Illinois. Levy Mayer, for 
Charles A. Ohapin. Clarence A. Knight and John P. Wllson, for Union Consol. 
Ey. Co. and others. Dismissed, on motion of appellant. 



CHICAGO & N. W. RY. CO. v. ANDREWS. (Circuit Court of Appeals, 
Eighth Circuit. September 15, 1897.) No. 885. In Error to the Circuit Court 
of the United States for the District of Minnesota. L. L. Brown and W. D. 
Abbott, for plaintifC in error. William N. Plymat and W. E. Young, for défend- 
ant in error. Dismissed, wlthout costs to either party, pursuant to stipulation 
of parties, 



THE CITY OF MACKINAC. (Circuit Court of Appeals, Sixth Circuit. No- 
vember 10, 1896.) No. 315. Appeal from the District Court of the United 
States for the Eastem District of Mlchigan. John C. Shaw, for appellants 
Tlmothy Hurley and another. Wells, Angell, Boynton & McMillan, for appel- 
lee clalmant of the City of Macklnac. Discontinued, by consent, after the re- 
versai of the decree dismissing the libel, and before any rehearing was had 
nnder the order of October 5, 1896, grantlng a rehearing. See 73 Ped. 883. 
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COCKRILL V. UNITED STATES NAT. BANK. (Circuit Court of Appeals, 
Blghth Circuit. September 15, 1897.) No. 984. In Errer to the Orcult Court 
of the United States for the Eastern District of Arkansas. S. R. CoekrlU, for 
plaintiff In error. John Fletcher and W. G. Katcliffe, for défendant in error. 
No opinion. Afflrmed, with costs. 



COOKE T. UNITED STATES. 
(Circuit Court of Appeals, Flfth Circuit. June 7, 1897.) 
No. 583. 
Cbiminal La-w—Appeaij— Confession op Error. 

Error from the District Court of the United States for the Northern District 
of Texas. 

Before FARDEE and McCORMIOE, Circuit Judges, and NEWMAN, District 
Judge. 

PER OURIAM. In this case, In whlch J. H. Cooke, the plaintlfC in error, was 
indicted, tried, convlcted, and sentenced for embezzlement of money order funds 
of the United States, the United States, through their counsel, confess error in 
the peremptory instruction given by the trial judge to flnd the plaintiff in error 
guilty; and belng satlsfied that, under the facts and clrcumstances of the case, 
Buch peremptory Instruction was erroneous, the judgment of the district court 
must be reversed, and the cause remanded, with instructions to set aside the 
verdict heretofore rendered, and award a new trial. Other Important questions 
arise upon the record, and are asslgned as error, but upon them we make no 
rullng whatever, because they hâve not been fuUy argued, and need not nec- 
essarlly arise on another trial of the case. Reversed and remanded. 



ELROD V. ADAMS EXP. CO. (Circuit Court of Appeals, Sixth Circuit.) 
No. 525. In Error from the United States Circuit Court for the District of 
Kentucky. O'Neal & Pryor and George Weissinger Smith, for plaintiff in 
error. Lawrence Maxwell, Jr., and Stone & Suddutli, for défendant In error. 
Dlsmissed, on motion of défendant in error, pursuant to the twenty-thlrd rule, 
for failure to print the record. 



FARMERS' MIN. CO. et al. v. GOOSAW MIN. CO. (Circuit Court of Ap- 
peals, Pourth Circuit. May 11, 1897.) No. 220. Appeal from the Circuit Court 
of the United States for the District of South Carolina. Mitchell & Smith, for 
appellants. Smythe, Lee & Frost and Edward McCrady, for appellee. Dls- 
missed, pursuant to the twenty-thlrd rule, for failure to print record. See 75 
Fed. 860. 



FLORENCE MIN. & MANUF'G CO. v. MORRIS. (Circuit Court of Appeals, 
Sixth Circuit. February 2, 1897.) No. 490. Appeal from the Circuit Court of 
the United States for the Middle District of Tennessee. Dismissed, with costs, 
on motion of Champion, Head & BroWn, counsel for appellant. 



FLORIDA CENT. & P. R. CO. v. BELL et al. (Circuit Court of Appeals, 
Flfth Circuit. June 16, 1897.) No. 599. In Error to the Circuit Court of the 
United States for the Southern District of Florida. Before FARDEE and Mc- 
OORMICK, Circuit Judges, and MAXEY, District Judge. 
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PBB OUBIA'M. Thls case le gnbstantlally the eame as to tacts wlth OU 
Cîo. V. Bell, 82 Fed. 113. The rulings of the trial Judge, the asslgnmentB of 
error, and the motion to dlsmles and affirm are IdenticaL For the same reasons, 
tfae motion to dlsmlas and affirm la denled. 



FOSTER et aL t. MTBRiS et al. (Circuit Court of Appeals, Elghth Circuit. 
September 6, 1897.) No. 877. Appeal from the Circuit Court of the United 
States for the District of Kansas. J. G. Hutchison, for appellants. John 
D. S. Cook and A. N. Gassett, for appellees. Dismlssed, wlth coets, pursuan» 
to the twenty-thlrd nile, for failure to prlnt record, on motion of appeûeea. 



FEEIBERG T. MATTINGLY CO. (Circuit Court of Appeals, Slxth Circuit. 
February 2, 1897.) No. 454. Appeal from the Circuit Court of the United 
States for the District of Kentucky. D. W. Falrlelgh, for appellant George W. 
Dane, for appellee. No opinion. Affirmed. 



HAEISTON et ai T. JARVIS-OONKLIN MORTG. (X). 

KJlrcuit Court of Appeals, Fifth Circuit. June 1, 1897J| 

No. 58B. 
Tbustbb'i Salk— Validitt. 

Appeal from the Circuit Court of the United States for the Northern District 
of Mississippi. 

The défendants, Marshall Hariston and wife, executed their note for the sum 
of $5,275, due flvc years af ter date, attachirg thereto semiannual Interest coupon 
notes. To secnre the payment of thèse notes, they executed a trust deed to the 
oomplainant, the Jarvis-Cionklin Mortgage Cîompany, upon their plantation. 
Default havlng been made, and the trustées named in the trust deed hav- 
ing decllned to act, the défendants, under a power contained In the deed, sub- 
stltuted as their trustée one W. A. Smith, who was in their employ. Smith 
advertised the property for sale, and, on the day of sale, he and défendant Haris- 
ton were the only blddcrs. Smith bid $8,500 for the property. In the name of the 
Western Investment Company. The Western Investment Cîompany was a cor- 
poration distinct from the Jarvls-Conklin Mortgage Company. The erldence 
■howed that Smith had received no instructions from the offlcers of the 
Western Investment Company to bId for the land, and that his only Instructions 
came from the offlcers of the Jarvis-Conklln Company, by whom he was dlrected 
merely to see that the property brought the amount of the debt and the costs 
of sale. The Western Investment Company decllned to approve Smlth's unau- 
thorized bld, and the Jarvis-Conklln Company thereafter filed thls blU to fore- 
close the trust deed. The défendants filed an answer and cross bill, dalmlng 
that the loan was usurlous; that the purchase by Smith at the sale was In fact 
for the complainant, the Jarvls-Oonklin Company, and that the Western In- 
vestment Company was a mère dummy, controUed by the Jarvls-Conklin Com- 
pany; that, therefore, complainant had become the owner of the plantation, and 
owed the défendants the différence between the amount of Smlth's bld and 
the true amount of the debt seeured. Accordingly, they prayed for a money de- 
cree against the complainant. The materlal allégations of the cross blU were 
denled, and proofs were taken In the circuit court. That court entered a decree 
dismisslng the cross bill, because It vras not sustained by the évidence, but 
fonnd that there was usury In the loan, flxed the amount due at $4,502.75, al- 
lowed a solicltor's fee, and ordered a sale of the proper^. From thls decree 
the défendants hâve appealed. 

Wm. C. McLean and W. S. Sullivan, for appellants. 
B. D. Sannders and T. M. Miller, for appellee. 
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/Before PAEDBB and MeOORMIOK, Circuit Judges, and NEWMAN, District 
Judge. 

PBR CURÏAM. Oonsidering that the alleged trustee's sale and adjudication 
were invalld, because of the total want of authorlty on the part of the trustée 
to make any bid for, or adjudicate the property to, the Western Investment Com- 
pany, there is no réversible error in the decree appealed from, and the same is 
afSrmed. 



HUNTINGOXJN v. CITY OF NEVADA et al. (Circuit Court of Appeals, 
Ninth Circuit. October 7, 1897.) No. 356. Appeal from the Circuit Court of 
the United States for the Northern District of Caiifomla. Wilson & Wilson, 
for appellant. A. D. Mason and J. M. Walllng, for appellees. Dismissed, upon 
stipulation of parties. See 75 Fed. 60. 



INDEPENDENT ELECTRIC CO. v. DONALD et al. (Circuit Court of Ap- 
peals, Eighth Circuit. October 5, 1897.) No. 932. In Error to the Circuit 
Court of the United States for the District of Kansas. B. P. Waggener, Albert 
H. Horton, and J. W. Orr, for plaintlff in error. Henry Bliiston, for défend- 
ants In error. Dismissed, with costs, pursuant to the twenty-third rule, for 
failure to print the record on motion of défendants In error. 



INTERSTATE COMMERCE COMMISSION v. LEHIGH VAL. R. CO. (Cir- 
cuit Court of Appeals, Third Circuit. October 1, 1897.) No. 28. Appeal from 
the Circuit Court of the United States for the Eastern District of Pennsylvania. 
No opinion. Thls cause having been called for argument in its regular order, 
and upon motion of counsel for appellant, it Is now hère ordered, adjudged, and 
decreed by this court that the appeal be, and the same Is hereby, withdrawn, 
at the costs of appellant. Ses 74 Fed. 784. 



THE IRON CHIBF. (Circuit Court of Appeals, Sixth Circuit. March 2, 
1897.) No. 459. Appeal from the District Court of the United States for the 
Eastern District of Michigan. Fred Harvey and H. G. Wisner, for appellant. 
John C. Shaw and Harvey D. Goulder, for appellee. No opinion. Afflrmed, 
after argument. See 53 Fed. 507. 



KELLY et al. v. JOHNSON. (Circuit Court of Appeals, Eighth Circuit. Oc- 
tober 5, 1897.) No. 983. In Error to the United States Court of Appeals for 
Indian Terrltory. W. N. Redivlne, for plalntiffs in error. J. P. Grove, for 
défendant in error. No opinion. Motion of défendant in error to strlke bill 
of exceptions sustained, and judgment afflrmed, with costs. 



KING V. SPBRRY'S ADM'R. (Circuit Court of Appeals, Sixth Circuit.) 
No. 444. In Error to the Circuit Court of the United States for the Northern 
District of Ohlo. J. W. Jenner, for plaintiff in error. Darius Dirlam, for dé- 
fendant in error. No opinion. Afflrmed. 



LESLIE E. KBBLEY CO. et al. v. BURSON. (Circuit Court of Appeals, 
Seventh Circuit. October 6, 1897.) No. 409. Appeal from the Circuit Court 



MEHOBÂKDDU DECISIONS. 1003 

of the United States for the Northern District of minois. Wm. Rothman, for 
Leslie E. Keeley Co. and others. E. L. Tatham, for James N. Burson. Dis- 
missed, on motion of appellant. 



LEVY T. BROWN et al. (Circuit Court of Appeals, Ninth Circuit. July 11, 
1893.) No. lie. In Error to the Circuit Court of the United States for the 
Northern Division of the District of Washington. J. B. Metcalf, for plaintiff 
in error. W. Lair Hill, for défendants In error. Dismissed, for want of juris- 
diction. See 53 Fed. 568. 



MOORE V. BATES et al. (Circuit Court of Appeals, Elghth Circuit. Sep- 
tember 7, 1897.) No. 837. In Error to the Circuit Court of the United States 
for the District of Nebraslia. J. H. Quicli and A. S. Wilson, for plaintiff In 
error. R. E. Evans, Mell C. Jay, and H. J. Welty. for défendants In error. 
Dismissed, wlth costs, on motion of plaintiff in error. 



MOEEHEAD v. STBIKBR. 

(Circuit Court, S. D. New York. August 3, 1897.) 

Recbivek — Résignation — Dischabge. 

Thls is an interlocutory order accepting the résignation of the receirer, pro- 
viding for the appolntment of his successor, and the déniai of motions to malîe 
certain new parties and to déclare the bond forfelted. 

Harland Oleveland, for the motion. 

Edward HufCman and William H. Stayton, opposed. 

LAOOMBB, Circuit Judge. The varlous motions recently argued are dlsposed 
of as follows: 

1. The présent receiver, Mills W. Barse, havlng presented hls résignation, will, 
upon filing the same, be relleved from further administration of the trust; but 
he wlU not be dlscharged untll his accounts shall hâve been duly passed, and 
any sums therein wlth wUich he may be surcharged shall hâve been paid. Im- 
medlately upon the appolntment of hls successor, sald Barse shall tum over to 
hlm ail the assets, boolis, and papers of the recelvership. 

2. Upon slgning the order acceptlng such résignation, the court wlll appoint a 
new receiver. 

3. The motion to malie Charles N. Haskell, C. H. Roser, and the Manhattan 
Trust Company parties to this action Is denied. If, as Is alleged, thèse indl- 
viduals are indebted to the recelvership, or hold assets to whlch It is entltled 
or in which it has an Interest, the receiver may protect the Interests of the trust 
sufficlently by bringing some appropriate suit. 

4. The motion to make the American Surety Company, the Ibondsman of the 
présent receiver, a party to this action, is also denied. The master, however, 
wlll notify that company that Mr. Barse's accounts are now belng Investlgated, 
and, should the company appear, will allow it to take part in the investigation. 
Motion to déclare the bond forfelt is prématuré, and Is denied. 



MUHLBNBERG OOUNTY, KY., v. JABINE et al. (Circuit Court of Appeals, 
Sixth Circuit. October 21, 1897.) No. 510. In Error from the Circuit Court 
of the United States for the District of Kentucky. D. W. Sanders and W. H. 
Yost, for plaintiff In error. D. M. Rodman, for défendant In error. No opinion. 
Judgment afflrmed, wlth costs. 



MYERS y. PBNNSTLVANIA S ALT MANUP'G CO. (Circuit Court of Ap- 
peals, Elghth Ch^cuit. October 11, 1897.) No. 953. Appeal from the Citcult 
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Gourt of the Unltefl State» for the Bastern District of Missouri. J. M. HoImM, 
for appellant. George W. Lubke, for appellee. Dlsmissed per stipulation, a 
mandate and attorney's fe« for appellee being walved. See 79 Fed. 87. 



NOHTHEKN PAO. RY. (X). v. DUDLEY et al. (Circuit Court of Appeals, 
NInth Circuit. October 19, 1897.) No. 394. Appeal from the Circuit Court 
of the United States for the Northern Division of the District of Idaho. Dud- 
ley, Bunn & Dudley and F. M. Dudley, for appellant Dlamlssed, upon motion 
of appellant. 



OHLMAN et aL v. WATTBRS et al. (Circuit Court of Appeals, EIghth Cir- 
cuit. September 13, 1897.) No. 866. In Error to the Circuit Court of the 
United States for the District of South Dakota. A. B. Klttredge, L. B. French, 
and A. H. Orvls, for plaintlfCs In error. Joe Kirby and D. H. Sullivan, for 
défendants In error. Dismisaed, with costs, pursuant to stipulation of parties. 



PACIFIC CABLE RX. CO. v. BUTTE CITY ST. RY. CO. (Circuit Court of 
Appeals, Nlnth Circuit. January 15, 1894.) No. 112. Appeal fi-om the Circuit 
Court of the United States for the District of Montana. Wm. F. Booth, for 
appellant Geo. H. Knight, for appellee. Dlsmissed. See 68 Fed. 420. 



PACIFIC CABLE RY. OO. T. PIEDMONT CABLE CO. (Circuit Court of Ap- 
peals, Nlnth Circuit January 10, 1893.) No. 94. Appeal from the Circuit 
Court of the United States for the Northern District of California. Wm. F. 
Booth, for appellant. Wheaton, Kalloch & Klerce, for appellee. Dismissed, on 
motion of counsel for appellant, and on consent of counsel for appellee 



P. DOUGHERTY CO, T. ALBEMARLB & C. CANAL CO. (Circuit Court of 
Appeals, Fourth Circuit May 6, 1897.) No. 218. Appeal from the Qrcuit 
Court of the United States for the Bastern District of Virginia. Kobt. H. Smith 
and William W. Old, for appellant. WilUam H. White and Robt N. Hughes, 
for appellee. Dlsmissed, on motion of appellant 



PHŒNIX STONE CO, v. DUNHAM TOWING & WRECKINQ OO. (Circuit 
Court of Appeals, Seventh Circuit. October 4, 1807.) No. 459. Appeal from 
the Carcult Court of the United States for the Northern District of Illinois. 0. E. 
Kremer, for Fhoenix Stone Co. Dismissed, for fallure to docket 



PRESTON T. HUNTBR et al. (arcuit Court of Appeals, Nlnth Circuit. 
April 29, 1895.) No. 190. In Error to the Circuit Court of the United State» 
for the District of Montana. Albert Allen, for plalntlfC in error. McConnell, 
Clayberg & Gunn, for défendant in error. No opinion. Reversed, pursuant to 
décision in Preston v. Hunter, 29 U. S. App. 621, 15 C. 0. A. 148, and 67 Ped. 996. 



THE P. S. CHAPPELL. THE P. S. CHAPPELL t. THURSBY.» (Circuit 
Court of Appeals, Fourth Circuit. November 11, 1897.) No. 230. Appeal fron» 
the District Court of the United States for the District of Maryland. Thomas C. 
Chappell, for appellant. B. W. Mister, for appellee. Before CK)FF and ffl» 
MONTON, Circuit Judges, and PURXÏÏLL, District Judge. 

B Rehearing deoied November 24, 1897. 
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PBR OTJEIAM. This case In admiralty cornes up on appeal from the dis- 
trict court of the United States for tlie district of Maryland. We see no error in 
tlie decree of the district court. The same Is afflrmed, wlth costs. 



REiLIANCE NOVKLTY CK). v. DWORTZEK et al. (Circuit Court of Appeals. 
Ninth Circuit. October 26, 1807.) No. 387. Appeal from the Circuit Court ot 
the United States for the Northern District of Califomia. John L. Boone, for 
appellant. Isaac Frohinan, for appellees. Dismissed, pursuant to the twenty- 
thlrd rule, for failure to print record. See 80 Fed. 802. 



RISTINB V. AMICONE. (Circuit Court of Appeals, Blghth Circuit Sep- 
tember 27, 1897.) No. 909. In Error to the Circuit Court of the United States 
for the District of Colorado. Lucius M. Cuthbert, for plalntifC in error. F. B. 
Tlffany, for défendant In error. Dismissed, wlth costs, on motion of plalntlff In 
error. 



ROBINSON'S ADM'R v. DETROIT & 0. STEAM NAV, CO. (Circuit Court 
of Appeals, Sixth Circuit. November 10, 1896.) No. 314. Appeal from the 
District Court of the United States for the Eastern District of Miehigan. John C. 
Shaw, for appellant. Wells, Angell, Boynton & McMillan, for appellee. DlB- 
contlnued, by consent, after the reversai of the decree dismissing the llbel, and 
before any rehearing was had under the order of October 5, 1896, granting a 
rehearlng. See 20 C. C. A. 86, 73 Fed. 883. 



SABIN V. BARNEÏT et al. («rcuit Court of Appeals, Ninth Circuit. Octo- 
ber 14, 1897.) No. 366. In Error to the Circuit Court of the United States for 
the Western Division of the District of Washington. Cox, Cotton, Teal & Minor, 
for plalntlff in error. Edveard P. Hunter, C. H. Pomey, and Charles Richardson, 
for défendants In error. Dismissed, upon stipulation of parties. See 79 Fed. 
947. 



SBCURITY TRUST CO. v. DODD et al. (Circuit Court of Appeals, Blghth 
Circuit.) No. 910. Certifled to suprême court for instructions upon certain 
questions, under the provisions of section 6 of the act of Itlarcb 3, 1891, 



SHIVBRTCK V. R. J. GUNNING CO. (Circuit Court of Appeals, Blghth Cir- 
cuit. September 8, 1897.) No. 853. In Error to the Circuit Court of the 
United States for the District of Nebraska. R. S. Hall, for plalntlff in error. 
Charles OfCutt, for défendant lu error. Dismissed, with costs, pursuant to the 
twenty-third rule, for failure to print the record, on motion of défendant in error. 



SWIFT et al. r. MeKBNDRY. (Circuit Court of Appeals, Elghth Circuit. 
October 4, 1897.) No. 930. In Error to the Circuit Court of the United States 
for the District of Nebraska. I. R. Andrews, for plaintiflfs in error. T. J. 
Mahoney, for défendant in error. No opinion. Motion of défendant in error to 
strike bill of exceptions sustalned, and judgment affirmed, wlth costs. 



TRUIMBULL v. LOWE. (Circuit Court of Appeals, Eighth Circuit Septem- 
ber 14, 1897.) No. 87(1 In Error to the Circuit <3ourt of the United States fof 
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the District of Colorado. Henry W. Hobson and Elmer B. Whitted, for plaln- 
tiff in error. Charles J. Hughes, Jr., and Tyson S. Dines, for défendant in 
error. Dlsmissed, with costs, pursuant to stipulation of parties. 



WAGNER V. MORRIS, TMted States District Judge, D. Md. (Circuit Court 
of Appeals, Fourth CJi:cuit. May 14, 1897.) No. 228. Pétition for mandamus 
to direct clerk of United States circuit court of the district of Maryiand to file 
certain suits. John W, Clark, for petltloner. Mandamus refused, and pétition 
dismissed. 



WALTBR BAKER & CO., Limited, v. SANDERS et al. (Circuit Court of 
Appeals, Second Circuit. May 26, 1897.) No. 126. Appeal by Complainant 
f rom a Decreé of the Circuit Court of the United States for the Southern Dis- 
trict of New Yoi*. 

PER CURIAM. The facts in this case, which deals wlth unfalr compétition 
in the sale of cocoa, are so nearly identical wlth those in the chocolaté case 
between thç! sameparties (No. 125; 26 C. C. A. 220, 80 Ped. 889) that it is unnec- 
essary to dlscuss thëm. A mandate will issue in this case similar to that in 
No. 125. 



WEST MICHIGAN FURNITURB CO. v. AMSTERDAMSCHB BANK. (Cir- 
cuit Court of Appeals, Sixth Circuit. February 2, 1897.) No. 494. In Error 
to the Circuit Court of the United States for the Western District of Mlchigan. 
Dismissed, wlth costs, on motion of McGarry & Nichols, counsel for plaintiff in 
error. 



YBLLOW POPLAR LUMBER CO. v. PAUL, United States District Judge, 
W. D. Va. (Circuit Court of Appeals, Fourth Circuit. May 6, 1897.) No. 214. 
John N. Baldwin, for petltloner. No opinion. Pétition for mandamus dismissed, 
on motion of attorney for petltloner. 



AMERICAN FRBBHOLD LAND-MORT6AGE CO. OF LONDON, Limited, V. 
POTTER. (Ch-duit Court N. D. New York. August 18, 1897.) Bill by the 
American Freehold Land-Mortgage Company of liondon, Limited, against Hul- 
dah A. Potter. Decree for complainant. P. Tecumseh Sherman and W. Pierre- 
pont Whlte, for plaintiff. William P. CogsweU and William N. Cogswell, for 
défendant. 

PER. CURIAM. This cause présents the same questions as those decided in 
the action against Woodworth (82 Fed. 269). A similar order should be entered. 



LBVIS V. CITY OF NEWTON et al. 

(Clreuit Court, S. D. lowa. 0. D. August 16, 1897.) 

Municipal Coepokations— Usb dp Streets— Fbanchises— Withdrawal— Or- 
dinancb8— consthcction. 

This is a suit for Injunction. The complainant, Howard C. Levis, trustée, 
seeks to hâve the authorlties of the city of Newton, lowa, enjoined from enforclng 
an ordiuance for the removal, from the streets, of the pôles and wires of the 
Newton Electric Company. At the hearing for preliminary injunction, a demur- 
rer to the bill was overruled. 75 Fed. 884. Défendant appealed, and the action 



MEMORANDUM DECISIONS. 1007 

of the court In granting a preliminary injunction was sustalned, and the case 
remanded for final détermination. 25 C. G. A. 161, 79 Fed. 715. Défendants 
again file demnrrer, which is overruled, and référence made to the former déci- 
sion. 75 Fed. 884. 

Gatch, Connor & Weaver and James S. Cummins, for plaintiff. 
N. T. Guernsey and O. C. Meredith, for défendants. 

WOOLSON, District Judge. This suit is brougbt by the trustée of a certain 
deed of trust, to enjoin the authorities of the city of Newton, lowa, from en- 
forcing an ordinanee passed by the city council of said city. The Newton Elec- 
tric Company, a corporation organized under the laws of the state of lowa, exe- 
cuted its deed of trust, in favor of Howard C. Levis, as trustée, upon ita electrlc 
light plant, sltuated in said city of Newton. The blll avers that the outstanding 
indebtedness secured by such deed of trust Is $10,000, and Is evidenced by bonds. 
It Is further averred that the said plant was erected under and in accordance 
with an ordinanee duly passed by said city council, prlor to the exécution of said 
trust deed; that said city council has lately passed, under appropriate forms of 
law, an ordinanee purporting to repeal the said ordinanee, under which said 
plant was erected, and to authorize and direct the authorities of said city to 
remove the pôles, wires, etc., of said plant from the streets of said city; and 
that, if said removal (which said city proposes to make) is thus made, the said 
security, In said trust deed given for the payment of said bonds, will be de- 
stroyed, etc. The prayer asks for a writ of injunction restraining said city and 
its authorities from attempting to make said removal, etc. A detailed state- 
ment of the contents of the bill Is hère not necessary. This case was before 
this court upon application for a writ of preliminary injunction, and, in the 
opinion then rendered, the contents of the bill are set ont in full. 75 Fed. 884. 
The preliminary writ was ordered and issued. At the hearing on tlïc applica- 
tion for said writ, the merits of the bill were exhaustively discussed by counsel 
on either side, and were considered by the court, and its décision rendered 
thereon. The case was then appealed to the circuit court of appeals for this 
circuit, where the discussion of the merits of the case as presented in the bill 
were again presented and discussed at length. Counsel for plaintiffs and de- 
fendants hâve favored me with copies of their briefs as filed on such appeal. 
In the opinion afOrming the action of this court (25 C. 0. A. 161, 79 Fed. 715), 
the circuit court of appeals say: "The arguments and brief of counsel invite 
us to a considération of the questions of law, which must be flnally determined 
upon a demurrer to the bill, or upon a final hearing of this case after answer. 
We hâve, however, found It unnecessary to décide thèse questions on this ap- 
peal, and we express no opinion upon them. They are of sufBcIent Importance 
and difflculty to demand careful examination and deliberate considération; and, 
whatever the ultimate answers to them may be, the preliminary injunction was 
rlghtfully Issued, because it simply maintained the existing conditions, prevented 
irréparable loss to the appellee, and inflicted very slight, If any, loss or incon- 
venlence upon the appellants." Défendants hâve now filed a demurrer, present- 
ing the same points which were urged against the sufflciency of the bill on the 
hearing for preliminary writ of injunction. Upon some of the points, counsel 
hâve presented additional argument, with further citation of authorities. Thèse 
hâve been carefuUy considered, but hâve not In any wise modifled the views 
held by this court, and expressed In the opinion rendered upon application for the 
preliminary writ. It Is felt that further attempt at presenting thèse views is 
useless, the same having been stated at much length In the former opinion. 
75 Fed. 884. I content myself with referring thereto, and with announcing that 
défendants' demurrer is overruled, to which défendants except. 
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